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NOTE:  Although exception trusts created in accordance with the 
criteria set forth above are exempt as resources in the eligibility 
determination process regardless of the disabled individual’s age, for 
purposes of the transfer provisions, any additions to the trust after the 
individual becomes 65 years of age are subject to applicable transfer 
penalties.   

 
Amounts paid out of the pooled trust for the benefit of the disabled 
individual subsequent to the transfer and prior to the Medicaid 
eligibility determination for nursing home care must be used to offset 
all or a portion of the assets transferred to the trust.  It is the 
responsibility of the disabled individual to provide proof of the amounts 
that the non-profit association which managed the pooled trust paid for 
expenses to meet the needs of the individual during this period. (See 
RESOURCES TRANSFER OF ASSETS) 

 
It is the responsibility of the trustee of an exception trust to ensure that 
the funds are expended for the benefit of the disabled person.  In 
some cases, this disbursal of funds may indirectly benefit someone 
other than the beneficiary.  Such disbursals are valid, as long as the 
primary benefit accrues to the disabled person.  For example, payment 
of travel expenses for a companion to a disabled person going on 
vacation may be appropriate.  Also, the abilities and capabilities of the 
person are taken into account.  The purchase of sophisticated 
computer equipment to assist a physically disabled person to 
communicate would be considered appropriate, while purchase of the 
same type of equipment for an individual who could not be trained to 
use it, would not. 

 
b.  Irrevocable Trust – An irrevocable trust is a trust created by an 
individual, over which the individual may or may not be able to 
exercise some control, but which may not be cancelled under any 
circumstances. 

 
When an irrevocable trust is established by an SSI-related A/R or the 
A/R's spouse on or after August 11, 1993, any portion of the trust 
principal, and income generated by the trust principal, from which no 
payments may be made to or for the benefit of  
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the A/R or the A/R's spouse, is considered to be an asset transferred 
for less than fair market value for purposes of the transfer of assets 
rule. (See RESOURCES TRANSFER OF ASSETS) 

 
1. Payments made from the trust to or for the benefit of the A/R 

of any category or the A/R's spouse are considered available 
income in the month received.  Any portion of the principal of 
the trust, or the income generated from the trust, which can 
be paid to or for the benefit of the SSI-related A/R or the 
A/R's spouse, is considered an available resource.  If the 
language of the trust specifies that the money can be made 
available for a specific event, that amount is considered an 
available resource to an SSI-related A/R, whether or not that 
event has occurred. 

 
2. Payments which are made from trust assets considered 

available to the SSI-related A/R or the A/R's spouse, as 
described in paragraph (1) above, and which are not made to 
or for the benefit of the A/R or the A/R's spouse, are 
considered assets transferred for less than fair market value 
for purposes of the transfer of assets rule. (See 
RESOURCES TRANSFER OF ASSETS) 

 
c.  Revocable Trust – A revocable trust is a trust created by an 
individual, which the individual has the right to revoke or terminate. 

 
When a revocable trust is established by an SSI-related A/R or the 
A/R's spouse, the entire value of the trust is considered an available 
resource. 

 
1. All payments made from the trust to or for the benefit of the 

A/R of any category or the A/R's spouse are considered 
available income in the month received. 

2. All payments made from the trust fund to a person other than 
the SSI-related A/R or the A/R's spouse are considered to be 
assets transferred for less than fair market value for purposes 
of the transfer of assets rule. (See RESOURCES TRANSFER 
OF ASSETS) 

 
d. Supplemental Needs Trust (SNT) – A supplemental  
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needs trust, as defined in Section 7-1.12 of the Estates, Powers and 
Trust Law, is a trust established for the benefit of an individual of any 
age with a severe and chronic or persistent impairment, designed to 
supplement government benefits for which the individual is otherwise 
eligible.  Under the terms of such a trust: 

 
1. the beneficiary does not have the power to assign, encumber, 

direct, distribute, or authorize distributions from the trust; and 
 

2. the trust document generally prohibits the trustee from 
expending funds in any way that would diminish the 
beneficiary’s eligibility for or receipt of any type of government 
benefit.  

 
 If a supplemental needs trust conforms to the rules of an exception 

trust, the trust is not counted for the purpose of determining the 
eligibility of the A/R who is the beneficiary of the trust. (See 
RESOURCES EXCEPTION TRUST)  If the trust was created from the 
A/R's own assets and the trust is not an exception trust, the rules for 
irrevocable trust apply.  Payments made to and for the benefit of a 
disabled person, other than for personal items, are considered 
available income.  If a supplemental needs trust is created with the 
assets of someone other than the A/R and the trust is not an exception 
trust, the trust is a third party trust as defined below.  Any distribution 
of trust assets actually made to the A/R of any category is counted as 
income in the month received. 

 
e. Testamentary Trust – A testamentary trust is any trust established 
by will.  Testamentary trusts are third party trusts, as defined below. 

 
f.    Third Party Trusts – A third party trust is a trust established with 
the funds of someone other than the A/R.  A third party trust may or 
may not be a supplemental needs trust, as defined in Section 7-1.12 of 
the Estates, Powers and Trust Law.  For purposes of 
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determining the eligibility of an A/R who is a beneficiary of a third party 
trust, the principal and accumulated income of the trust are not 
considered available to the A/R.  However, any distributions of trust 
assets actually made to an A/R of any category are counted as income 
in the month received. 

 
Verify Status: (a) When the A/R states that s/he or a member of the household is 

the trustee of a trust fund; 
 

(b)  When the A/R states that s/he or a member of the household is 
the beneficiary of a trust fund; 
 

(c)  When the A/R states that s/he or a member of the household has 
created a trust; 
 

(d)  When the A/R states that s/he has a child who was injured in an 
accident. 

 
Verification: The local district contacts the trustee, court or financial institution 

involved to obtain a copy of the trust, determine the terms of the trust, 
and whether or not it can be invaded. 

 
 NOTE: Although SSI-related Medicaid A/Rs who are not seeking 

coverage of long-term care services (Community Coverage without 
Long-Term Care) may attest to the amount of their resources (See 
RESOURCES DOCUMENTATION REQUIREMENTS), they must 
provide documentation of any trust agreement in which the applicant is 
named the creator or beneficiary.  This enables the district to 
determine the availability of any trust income/principal. 

 
Documentation: Sufficient to establish an audit trail: 
 

(a) Type of trust, name of trustee, name of beneficiary, amount of 
trust, amount and frequency of payments derived from the 
trust; and 

(b)  Name of person contacted for verification of trust, date of 
contact, determination of availability with reasonable 
explanation. 

 


