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V1. REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Report of the Department of Health

Howard A. Zucker, M.D., J.D., Acting Commissioner of Health

B. Report of the Office of Health Insurance Programs Activities

Jason Helgerson, Deputy Commissioner, Office of Health Insurance Programs

C Report of the Office of Primary Care and Health Systems Management Activities

Daniel Sheppard, Deputy Commissioner, Office of Primary Care and Health Systems
Management

D. Report of the Office of Public Health Activities

Sylvia Pirani, M.S.,M.P.H. Director, Office of Public Health Practice
VIl. PUBLIC HEALTH SERVICES

Report on the Activities of the Committee on Public Health

Jo Ivey Boufford, M.D., Chair of the Public Health Committee

Presentation and Adoption of Report on Prevention of Maternal Mortality Exhibit #3
in New York State

VIll. HEALTHPOLICY

Report on the Activities of the Committee on Health Planning

John Rugge, M.D., Chair of the Health Planning Committee
IX. REGULATION

Report of the Committee on Codes, Requlations and Legislation Exhibit #4

Angel Gutiérrez, M.D., Chair of the Committee on Codes, Regulations
and Legislation

For Adoption
13-08 Subpart 7-2 of Title 10 NYCRR — (Children’s Camps)

15-13 Addition of Part 300 to Title 10 NYCRR (Statewide Health Information
Network for New York (SHIN-NY))

13-26 Amendment of Part 23 of Title 10 NYCRR (Sexually Transmitted
Diseases (STDs))



For Information

16-02 Addition of Section 405.33 to Title 10 NYCRR(Extended
Mammography Hours for General Hospitals and Hospital Extension Clinics)

14-12 Amendment of Sections 763.7 and 766.4 of Title 10 NYCRR (Home
Care Agencies to Obtain Written Medical Orders from Physicians)

PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson, Chair of Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE

FACILITIES
CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests
NO APPLICATIONS
CATEGORY 2: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
« Without Dissent by HSA
« Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction Exhibit #5
Number Applicant/Facility E.P.R.C. Recommendation
1. 152240 C Southside Hospital Contingent Approval

(Suffolk County)
Mr. Kraut - Recusal

CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
+« Establishment and Project Review Committee Dissent, or
¢+ Contrary Recommendations by HSA

NO APPLICATIONS



CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+«+ Establishment and Project Review Committee Dissent, or
¢ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

B. APPLICATIONS FOR ESTABLISHMENT AND
CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services — Establish/Construct Exhibit #6
Number Applicant/Facility E.P.R.C. Recommendation
1. 152202 E St. Peter’s Health Partners Contingent Approval
(Albany County)
Dialysis Services — Establish/Construct Exhibit #7
Number Applicant/Facility E.P.R.C. Recommendation
1. 151338 B Doral Dialysis, LLC d/b/a Doral Contingent Approval

Dialysis Center
(Kings County)

2. 152110 B Hempstead Park Operating, LLC Contingent Approval
d/b/a Hempstead Park Dialysis
Center
(Nassau County)



Residential Health Care Facility — Establish/Construct

Number
1. 142144 E
2. 142146 E
3. 151089 E
4, 151307 E
5. 151321 E
6. 151327 E
7. 152005 E

Applicant/Facility

Hudson Pointe Acquisition, LLC
d/b/a Hudson Pointe at Riverdale
Center for Nursing &
Rehabilitation

(Bronx County)

Cold Spring Acquisition, LLC
d/b/a Cold Spring Hills Center for
Nursing and Rehabilitation
(Nassau County)

Port Chester Operating, LLC
d/b/a Port Chester Nursing &
Rehab Centre

(Westchester County)

Yertle Operations, LLC
d/b/a Fishkill Center for
Rehabilitation and Nursing
(Dutchess County)

Sapphire Nursing at Wappingers,
LLC
(Dutchess County)

Goshen Operations, LLC

d/b/a Sapphire Nursing and Rehab
at Goshen

(Orange County)

Newburgh Operations, LLC
Sapphire Nursing at Meadow Hill
(Orange County)

HOME HEALTH AGENCY LICENSURES

New LHCSA
Number

152137 E

152298 E

Applicant/Facility

County of Orange
(Orange County)

Saratoga County
(Saratoga County)
5

Exhibit #8

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Exhibit #9

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval



Changes of Ownership

Number

2250 L

2512 L

2540 L

2628 L

152019 E

152224 E

Certificates

Applicant/Facility

Weng’s Group NY, Inc. d/b/a ADJ
Wisdom Home Care

(Kings, Bronx, Queens,
Richmond, New York, and Nassau
Counties)

Evergreen Homecare Service of
NY Inc.

(Bronx, Richmond, Kings,
Westchester, New York and
Queens Counties)

Aquinas LLC d/b/a Senior Helpers
(New York, Queens, Bronx,
Richmond, Kings, and
Westchester Counties)

Pediatric Home Nursing Services,
Inc.

d/b/a PSA Healthcare

(Allegany, Monroe, Cattaraugus,
Niagara, Chautauqua, Orleans,
Erie, Wyoming and Genesee
Counties)

Serenity Health & Wellness, LLC
(Bronx, Queens, Kings,
Richmond, Nassau and New York
Counties)

Health Acquisition Corp. d/b/a
Allen Health Care Services
(Dutchess, Nassau, Orange,
Queens, Rockland, Suffolk,
Sullivan, Ulster and Westchester
Counties)

Restated Certificate of Incorporation

Applicant

Help/PSI Services Corp.

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Exhibit #10

E.P.R.C. Recommendation

Approval



Certificate of Amendment to the Restated Certificate of Incorporation

Applicant E.P.R.C. Recommendation
The Greater Hudson Valley Family Health Center, Inc. Approval

Samaritan Daytop Village, Inc.

Certificate of Dissolution

Applicant E.P.R.C. Recommendation
Gouverneur Nursing Home Company, Inc. Approval
Jewish Home Lifecare, Receivership Corporation Approval
W.K. Diagnostic and Treatment Center, Inc. Approval
CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+« Without Dissent by HSA
+“ Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services — Establish/Construct Exhibit #11
Number Applicant/Facility E.P.R.C. Recommendation
1. 152323 E Alice Hyde Medical Center Contingent Approval

(Franklin County)
Dr. Rugge - Interest

Ambulatory Surgery Centers — Establish/Construct Exhibit #12
Number Applicant/Facility E.P.R.C. Recommendation
1. 151227 E SurgiCare of Manhattan Contingent Approval
(New York County)
Mr. Kraut - Recusal
2. 152219 B Comprehensive Care ASC, LLC Contingent Approval
(New York County)

Mr. Kraut — Recusal



3. 151019B

Liberty Endo, LLC d/b/a Liberty
Endoscopy Center

(New York County)

Dr. Martin - Recusal

Residential Health Care Facilities — Establish/Construct

Number
1. 151252 E
2. 152049 E
3. 152072 E
4. 152128 B
S. 152167 E
6. 152177 E

Applicant/Facility

185 Old Military Road Operating
Company, LLC

d/b/a Elderwood of Uihlein at
Lake Placid

(Essex County)

Dr. Rugge - Interest

Terrace Acquisition Il, LLC
d/b/a Fordham Nursing &
Rehabilitation Center
(Bronx County)

Mr. Fassler — Recusal

Dewitt Rehabilitation and Nursing
Center Inc.

(New York County)

Mr. Fassler — Recusal

Harlem Center for Nursing and
Rehabilitation, LLC

(New York County)

Mr. Fassler — Recusal

SBNH Acquisition, LLC

d/b/a St. Barnabas Rehabilitation
& Continuing Care Center
(Bronx County)

Ms. Carver-Cheney - Recusal

TCPRNC, LLC

d/b/a The Plaza Rehab and
Nursing Center

(Bronx County)

Mr. Fassler - Interest

Contingent Approval

Exhibit #13

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval



7. 152218 E Sheepshead Nursing &
Rehabilitation Center
(Kings County)
Ms. Carver-Cheney - Recusal

8. 152363 E HealthAlliance Senior Living
Corp.
d/b/a Woodland Pond at New Paltz
(Ulster County)
Dr. Berliner - Recusal

HOME HEALTH AGENCY LICENSURES

Changes of Ownership

Number Applicant/Facility

2375 L Blue Line Agency, LLC
(Kings, New York, Queens,
Richmond, Bronx and Westchester
Counties)
Ms. Carver-Cheney - Recusal

Certificates

Certificate of Amendment of the Certificate of Incorporation

Applicant

Beth Israel Ambulatory Care Services Corp.
Dr. Martin — Recusal

Beth Israel Medical Center
Dr. Martin — Recusal

Restated Certificate of Incorporation

Contingent Approval

Contingent Approval

Exhibit #14

E.P.R.C. Recommendation

Contingent Approval

Exhibit #15

E.P.R.C. Recommendation

Approval

Approval

Applicant E.P.R.C. Recommendation
Mount Sinai Ambulatory Ventures, Inc. Approval
Dr. Martin - Recusal

CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
¢+ Establishment and Project Review Committee Dissent, or
+ Contrary Recommendations by or HSA

NO APPLICATIONS
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XI.

XIl.

CATEGORY 4: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Establishment an Project Review Committee Dissent, or
+«+ Contrary Recommendation by HSA

NO APPLICATIONS
CATEGORY 5: Applications Recommended for Disapproval by OHSM or

Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

NEXT MEETING

March 31, 2015 - ALBANY
April 14, 2015 - ALBANY

ADJOURNMENT
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State of New York
Public Health and Health Planning Council

Minutes
December 10, 2015

The meeting of the Public Health and Health Planning Council was held on Thursday,
December 10, 2015 at the Empire State Plaza, Concourse Level, Meeting Rooms 2 and 3,
Albany. Jeffrey Kraut, Chair of the Council presided.

COUNCIL MEMBERS PRESENT

Dr. Howard Berliner Dr. Gary Kalkut

Dr. Lawrence Brown Mr. Jeffrey Kraut

Dr. Jo Ivey Boufford Dr. Glenn Martin

Ms. Kathleeen Carver-Cheney Ms. Ellen Rautenberg
Mr. Michael Fassler Mr. Peter Robinson
Ms. Kim Fine Dr. John Rugge

Dr. Angel Gutierrez Dr. Theodore Strange
Ms. Vicky Hines

Mr. Thomas Holt

DEPARTMENT OF HEALTH STAFF PRESENT

Mr. Charles Abel Mr. George Macko

Ms. Barbara DelCogliano Ms. Karen Madden
Ms. Alejandra Diaz Ms. Megan Mutolo

Dr. Victoria Derbyshire Mr. JP O’Hare

Ms. Sally Dreslin Mr. Justin Pfeiffer

Mr. Ken Evan — Albany via video Ms. Linda Rush -

Mr. Mark Furnish Mr. Timothy Shay

Dr. Nathan Graber Ms. Lisa Thomson

Ms. Karen Hagos Ms. Lisa Ullman

Mr. James Kirkwood Mr. Joshua Vinciguerra
Ms. Yvonne Lavoie Mr. Richard Zahnleuter

Ms. Colleen Leonard

INTRODUCTION

Mr. Kraut called the meeting to order and welcomed Council members, meeting
participants and observers.

APPROVAL OF THE MINUTES OF OCTOBER 8. 2015

Mr. Kraut asked for a motion to approve the October 8, 2015 Minutes of the Public
Health and Health Planning Council meeting. Dr. Berliner motioned for approval, Dr. Boufford
seconded the motion. The minutes were unanimously adopted. Please refer to page 2 of the
attached transcript.



REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Ms. Dreslin began her report by stating it was a pleasure to be in attendance and
representing Dr. Zucker.

New York State of Health Insurance Marketplace

Ms. Dreslin gave an update on the New York State of Health, New York’s Health
Insurance Marketplace, the third open enrollment period began November 1, 2105. The
enrollment in the essential plan also launched on November 1, 2105. The essential plan is
New York’s brand name for the basic health plan for lower income New Yorker’s who are at or
below 200 percent of federal poverty level and not eligible for Medicaid. As anticipated there
was a lot of interest in this new option and premium for the essential plan is 20 a month per
person or actually nothing depending on that individual’s income. It covers the same essential
services. There is no annual deductible, preventive care is free, and select services have
comparatively low co-payments.

Ms. Dreslin announced that New York State of Health advertising campaign has been
launched around the theme of ‘You’d be Surprised.” The campaign includes TV, radio,
billboards, and digital advertising. Individuals who enroll or renew by December 15, 2015 will
have coverage on January 1, 2016. So while enrollment in Medicaid, Child Health Plus and the
Essential plan is open all year, people can only enroll for a qualified health plan until
January 31, 2016 and after that enrollment is only open if there is a major life event such as a
marriage or job loss.

HIV-AIDS

Ms. Dreslin moved on to another topic of AIDS-HIV. New York is a national leader
when it comes to HIV-AIDS. We HIV-AIDS treatment. Perhaps that comes from our history, in
fact, of being at the epicenter of the epidemic since it began in the early 1980s. Today New
York spends more than $2.5 billion a year on fighting HIV-AIDS and we have a history of
producing high quality support services to people with the disease. On World AIDS Day on
December 1, 2015, the Governor announced his commitment to seek $200 million in new
funding for HIV-AIDS in the upcoming budget process. Earlier this year the governor had
accepted the End the Epidemic blueprint signaling his support for bringing an end to the HIV
AIDS epidemic in New York State. And last week he pledged additional commitments so that
we can achieve our goal by 2020. These include expanding the availability of affordable housing
and providing additional housing assistance for those living with HIV, making life insurance
available to people with HIV between the ages of 30 and 60 years of age, investing more money
into Medicaid managed care plans, and putting more money into one stop shop STD clinics so
they can enhance their services which include the care of people with HIV. Governor Cuomo is
also calling on the federal government to increase it is contribution nationwide for housing
assistance to benefit people living with HIV and AIDS.

Ms. Dreslin has noted that New York has also been recognized as a national leader in
making preexposure prophylaxis available to people who are HIV negative. P REP using the
drug Truvada reduces the risk of becoming infected and since June 2014 there’s been a 400
percent increase in the use of PREP among Medicaid enrollees. Perhaps the best news of all,

2



there have been no new cases of mother-to-child transmission of HIV reported since August
2014. So all of this gives us reason to — gave us reason to celebrate last week on World AIDS
day.

Prevention Agenda

Ms. Dreslin gave a brief update on the Prevention Agenda. The Department launched the
Agenda in 2013 with five broad but specific goals. We have started to make some measurable
impact on those. The Prevention Agenda dashboard measures progress on 96 statewide health
related indicators including reductions in health disparities. Halfway through the prevention
agenda we can provide a status report. We have officially extended the Prevention Agenda to
2018 in order to stay aligned with other health reform efforts that are going on in the State. As
of April 2015, the Department has met 16 of the objectives. This includes the rate of preventable
hospitalizations per 10,000 New Yorkers aged 18 and older. The Department has already
achieved the prevention agenda objective for that measure for 2018. 22 indicators show progress
with 19 showing significant improvement. Take for example the prevalence of any tobacco use
by highschool students. The rate of tobacco use by highschool students decreased to 15.2
percent in 2014 from 21.8 percent in 2012, so in that two year period. That means that we are on
our way to meeting Prevention Agenda objective of 15 percent by 2018. 42 indicators have not
yet been met, such as obesity is one area in where progress is taking some time. In fact, the
percentage of obese adults has gone up slightly. There are 13 indicators that are going in the
wrong direction. One example is the rate of primary and secondary syphilis cases per 100,000
men. Those numbers are going up here in New York just as they are nationally. Also want to
point out though that we’re looking at progress on disparities. For example, besides tracking
overall smoking rates, we also track smoking prevalence among people with an annual income
below $25,000. The rates of smoking among people with low income are almost twice the rate
of those with higher income. We have made modest progress which we can see in the use of
smoking cessation benefits among smokers enrolled in Medicaid managed care. The Department
has not met our Prevention Agenda objective for 2018. Overall, though, the Department is
pleased with the progress to date. The Department continues to work with local communities,
their health departments and hospitals and other organizations as they conduct community health
assessments and implement improvement plans to address local public health issues.

2015 Overview

Ms. Dreslin highlighted some activities of 2015. Department of Health is always busy. The
beginning of the year the Department dealt with Ebola still raging in West Africa and wondering
whether it would strike again in New York. We are ending the year with the epidemic
significantly declining in the three worst afflicted West African nations. There have been no
new cases in Guinea and Sierra Leone and only three in Liberia. As a result of this epidemic
however, New York’s hospitals are better prepared than ever to deal with emerging infectious
disease outbreaks, but outbreaks are never too far away.

Ms. Dreslin noted that in August, the Department came up against Legionnaires disease
in the Bronx. That illness sickened 138 people and 16 people died. The illness, the cases came
out of cooling towers infected with Legionella bacteria and prompted the Department to craft
regulations which have been before these committees and council. That would require
inspection and if necessary disinfection.
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Ms. Dreslin added in 2015 the Department moved ahead with the medical marijuana
program and selected five organizations to manufacture and dispense medical marijuana. The
Department is now in the throes of signing up physicians interested in registering for the
program. Those who successfully complete the online course can sign up to become registered
practitioners. They will then be allowed to certify eligible patients for the use of medical
marijuana. New York has moved more quickly than any other state in the nation to get medical
marijuana to eligible patients.

Ms. Dreslin highlighted that over 2015, the Department sent several health officials to
Puerto Rico to help the island address some of its health challenges and their impact on the
economy there. It is the year we also expanded our list of banned substances which help us
crack down on synthetic cannabinoids. These drugs which are not marijuana have become a
major public health problem in parts of the state. The Department also intensified our efforts to
train more people in the administration of Naloxone, a drug that reverses heroin overdoses.
Among them are firefighters, law enforcement, former inmates and their loved ones. Certain
pharmacies around the state will begin providing Naloxone before the end of the year as a part of
the Department’s comprehensive opioid overdose prevention program.

Ms. Dreslin lastly stated that the Department celebrated the official opening of the
National Center for Adaptive Neurotechnologies at the Wadsworth Center. The Department of
Health 2015 was another busy year and the Department expects the future to hold more of the
same.

Ms. Dreslin concluded her report. Mr. Kraut thanked her and asked if members had
questions. To read the complete report and comments from the members, please see pages 3

through 17 of the attached transcript.

Report of the Office of Primary Care and Health Systems Management Activities

Mr. Kraut introduced Mr. Sheppard to give his report on the Activities of the Office of
Primary Care and Health Systems Management.

Mr. Sheppard spoke on the topic of the CON Process. In the Council’s December 2012
report Redesigning the CON Process, it articulated the need to adapt New York’s healthcare
regulations and regulatory practices to changes that are sweeping through the healthcare system
both at the federal level as well as what we are driving here through the Prevention Agenda, and
DSRIP at the State level. As a result of the 2012 recommendations we reduced the number of
outpatient services requiring certification from more than 60 to 20, streamlined the process for
approval of integrating behavioral health and physical health services, we implemented a
calibrated approach to financial feasibility reviews based on the balance sheet strength of the
applicant. We have, as a result of statute two years ago regulatory waivers for DSRIP and our
New York State electronic CON efforts for licensure and surveillance activities have reduced
CON processing time by more than 63 percent in the past since 2011.

Mr. Sheppard noted what efforts the OPCHSM has been undertaking. The Center is
focused on making sure we are getting the most out of reforms already in place, and also as a test
bed for identifying newer forms that we can bring forward to you and others in the future. Since
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July, the Center has been convening an informal workgroup composed of OPCHSM staff and
staff from the Greater New York Hospitals Association, HANYS, Iroquois Healthcare and
CHCANYSs as well. We have been meeting every three or four weeks for a few hours to talk
about the CON experience from the perspective of both the Department and the applicant, and in
doing so we have been identifying areas that need clarification, areas for improvement, and then
also areas for new changes. As part this effort was born out of a sense that there’s a bit of a gap
between how the Department sees the CON process and how the industry sees it. This effort was
really borne out of something much more fundamental which is the tried and true concept that
simply opening the lines of communications outside the context in this case of a specific issue, a
specific CON issue or a legislative proposal can really help demystify, not just demystify things
that cause challenges in the near term, to start to open up things for a much more constructive
public dialog about these things as well.

Mr. Sheppard noted that the Department has been working specifically on developing
recommendations for improvement that would allow projects to move more quickly to
construction as well as reduce the workload on Department staff. All this while retaining the
oversight of compliance with construction standards and other like safety considerations. Again,
trying to fit in a framework that is sensitive to the rapid change in healthcare, what we are trying
to do in DSRIP, and getting projects through the process to meet the need for change is very
important, and obviously the CON process fits squarely in that.

Mr. Sheppard briefly touched on three things the Department has been looking at. The
first is administrative changes to streamline the self-certification process. The second are
administrative changes related to CON contingencies and conditions. The third are potential
regulatory changes to CON review level thresholds. So we spend most time on self-certification
because it is what the group spent most time on. Self-certification was advanced in PHHPCs
2012 report and subsequently enacted through regulation. The working group developed a
framework and that framework follows. It is a continued principle which is that the Department
will determine what types of projects are eligible/not eligible for self-certification as well as the
policy basis for such determinations. The Department right now is not contemplating the list of
projects that are not eligible for self-certification. That will not change. The Department is
focused on clarifying what in effect the self-certification is and making sure that accountability is
placed correctly. So upon application the provider is going to submit a certification signed by an
appropriate design professional and the provider attesting that the project will be compliant with
all applicable rules, regulations and standards. And so, what that means is then from the time
that the Department confirms a project is eligible for self-certification, until the provider notifies
the Department that is ready for a pre-opening survey, the Department is not going to conduct
any interim project reviews or approval. Again, maybe saying, well, but isn’t that what self-
certification is about? Again, as a practical matter that’s not exactly how it had been
implemented. The Department is going to make available to applicants and design professionals
as part of this certification process checklists, and some of these checklists particularly in areas
of more complex projects will be, they will be specific to the type of projects, and that is going to
help insure that in that self-certification they are going through the applicant is going through the
right steps to ensure that the project they are designing but the Department is not going to review
until the very end is going to be compliant in minimizing the downstream issues that might result
from that. After the construction, the provider is going to submit a certification, again, signed by
the design professional and the provider attesting that the project is compliant, so, front and back,
and once that happens, then the Department will proceed to the pre-opening survey. This was a

5



principle that was instilled in the original PHHPC self-certification proposal and ensuing
regulations that the provider is responsible for any corrective actions necessary to achieve
regulatory compliance. Accountability is key to this process working. The Department is going
to conduct periodic audits of completed self-cert projects.

Mr. Sheppard spoke on the area of contingencies and conditions. CON contingencies for
projects must be met before an applicant can begin construction, and then conditions are a
requirement for operation. The Department has also been requiring as contingencies and some
of you may have noticed this in the applications, elements such as operational plans, professional
services agreements, management contracts, operating agreements, certificates of incorporation
and bylaws and transferring affiliation agreements, these are things that we can work out parallel
with construction and must, still have to be nailed down prior to the operating cert being issued.

Mr. Sheppard next noted that there is a regulation that the Department is looking at
increasing the current cost thresholds by review levels. Limited administrative and Full. The
Department would not change any existing exceptions in terms of, that would change the review
level, like the additions of beds or certain types of equipment, but generally this was an area that
was identified by the industry as something we should look at. The Department is also looking
as part of that process at doing a little bit more granular look at the financial strength of a
particularly when it comes to certain types of what level of review there should be, distinguish a
little bit more between the type of facility it is. Trying to move away from a one-size-fits-all
approach on the thresholds. This requires regulation change so there will be much more to
discuss with you about that going forward.

Mr. Sheppard also address questions pertaining to LHCSA’s. As logic would dictate, the
number of approvals that have been going through having increased, the number of facilities we
are opening, we are starting to see some potential issues down the road with respect to that.
Before we were looking at changes in our surveillance load and our licensing load that were not
what I would characterize material. The Department is starting to see indicators that there are
going to be some material impacts to that. One thing that has not changed is that no facility
opens without having gone through a thorough pre-opening. The PHHPC’s approval is one part
of a step, but it does not automatically mean that a LHHCSA opens its doors a couple weeks
later. They still have to go through a process. That process is starting to get elongated and that’s
something we need to address, but it is not a, but they don’t open until the Department
determines they are safe. The second issue is that the Department is starting to develop is some
steps that we can take to make sure that as the growth of LHCSAs is happening that we can
make sure that we also have the capacity to survey them. The Department will make effort to
address the volume increase on a real time basis as we go through and the Center is working Ms.
Gray.

Mr. Sheppard noted that the chart the members had in front of them is responsive to a
question that was asked at the last meeting which is can we just see on a county by county basis,
what is happening with LHCSAs and it says a couple of things. One thing it says, and I think
this is certainly one of our motivating factors why it’s important that we continue to have an
approval process for LHCSAS is that you have a wide disparity between some counties tend to be
urban or suburban counties where you have a growth in the number of licensed agencies, but not
a lot of penetration in rural counties.



Mr. Sheppard concluded his report. Mr. Kraut thanked Mr. Sheppard. To see the
complete report, please see pages 17 through 36 of the transcript.

Mr. Kraut introduced Mr. Robinson to give the Report of the Project Review
Recommendations and Establishment Actions.

PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

Certificates Exhibit #16

Certificate of Incorporation

Applicant Council Action
Jones Memorial Hospital Foundation Approval

Ms. Hines —Recusal
Mr. Robinson — Recusal

Mr. Kraut introduced for consent to file the Certificate of Incorporation of Jones
Memorial Hospital Foundation and noted for the record that Ms. Hines and Mr. Robinson
have a conflict and have left the meeting room. Mr. Kraut motions for approval,

Dr. Gutiérrez seconds the motion. The motion to approve carries with the noted recusals.
Ms. Hines and Mr. Robinson remain outside the meeting room. Please see page 36 and 37 of
the attached transcript.

CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications
Ambulatory Surgery Centers — Establish/Construct Exhibit #22
Number Applicant/Facility Council Action
I. 151008 B Pittsford Pain Center LLC Contingent Approval

(Monroe County)
Ms. Hines — Recusal
Mr. Robinson — Recusal

Mr. Kraut moved to application 151008 and noted that Ms. Hines and Mr. Robinson have
declared conflicts and are outside of the meeting room. Mr. Kraut motioned for approval,
Dr. Gutiérrez seconded the motion. The motion to approve carried with the noted recusals.
Ms. Hines and Mr. Robinson return to the meeting room. Please see pages 37 and 38 of the
transcript.
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A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+* Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications
Acute Care Services — Construction Exhibit #4
Number Applicant/Facility Council Action
1. 152093 C Adirondack Medical Center — Contingent Approval
Saranac Lake Site
(Franklin County)

Dr. Rugge — Interest

Mr. Robinson introduces application 152093 and notes for the record that Dr. Rugge has
an interest. Mr. Robinson motions for approval, Dr. Gutiérrez seconds the motion. The motion
carries. Please see page 39 of the attached transcript.

Number Applicant/Facility Council Action
1. 152035 C NYU Hospitals Center Contingent Approval
(Kings County)

Dr. Boufford — Interest/Abstention
Dr. Kalkut — Recusal

Mr. Robinson called application 152035 and noted for the record that Dr. Kalkut has a
conflict and has left the meeting room. Mr. Robinson motioned for approval. Dr. Gutiérrez
seconded the motion. The motioned carried with Dr. Boufford’s interest/abstention. Dr. Kalkut
remained outside the meeting room. Please see pages 39 through 40 of the attached transcript.

CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications
Residential Health Care Facility — Construction Exhibit #5
Number Applicant/Facility Council Action
I. 132127 C Four Seasons Nursing and Contingent Approval
Rehabilitation Center
(Kings County)

Dr. Kalkut — Recusal

Mr. Robinson moves to application 132127 and notes for the record that Dr. Kalkut has a
conflict and has remained outside the meeting room. Mr. Robinson motions for approval,
Dr. Gutiérrez seconds the motion. The motion to recommend approval carries with Dr. Kalkut’s
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recusal and Dr. Strange’s abstention. Dr. Kalkut returns to the meeting room. Please see pages
41 through 48 to see the members discussion.

B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

s PHHPC Member Recusals
% Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications
Acute Care Services — Establish/Construct Exhibit #15
Number Applicant/Facility Council Action
1. 152116 E Winifred Masterson Burke Contingent Approval
Rehabilitation Hospital
(Westchester County)

Mr. Fassler — Interest

Mr. Robinson introduces application 152116 and notes that Mr. Fassler has an interest.
Mr. Robinson motions for approval, Dr. Gutiérrez seconds the motion. The motion to approve
carries. Please see pages 48 and 49 of the transcript.

Certificates Exhibit #17
Certificate of Amendment of the Certificate of Incorporation

Applicant Council Action

North Shore-LIJ Stern Family Center for Rehabilitation Approval
Mr. Kraut - Recusal

North Shore-Long Island Jewish Health System Approval
Foundation
Mr. Kraut — Recusal

North Shore-Long Island Jewish Health System, Inc. Approval
Mr. Kraut — Recusal

North Shore-Long Island Jewish Health Care, Inc. Approval
Mr. Kraut — Recusal

Mr. Robinson notes for the record that Mr. Kraut has an interest on all of the Certificate of
Amendments of the Certificate of Incorporations in Category Two. Mr. Kraut exits the meeting
room. Dr. Gutiérrez motions for approval to file North Shore-LIJ Stern Family Center for
Rehabilitation, North Shore-Long Island Jewish Health System Foundation
North Shore-Long Island Jewish Health System, Inc., and North Shore-Long Island Jewish
Health System, Inc. Dr. Kalkut seconds the motion. The motion to approve carries with
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Mr. Kraut’s recusal and Dr. Strange’s interest. Mr. Kraut remains outside the meeting room.
Please see pages 49 and 50 of the attached transcript.

CATEGORY 4: Applications Recommended for Approval with the Following:

s PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendation by HSA

CON Applications
Ambulatory Surgery Centers — Establish/Construct Exhibit #20
Number Applicant/Facility Council Action
1. 151227 E SurgiCare of Manhattan No Recommendation

(New York County)
Mr. Kraut — Recusal

Mr. Robinson introduces application 151227 and notes that Mr. Kraut has a recusal and
has remained outside the meeting room. Dr. Gutiérrez makes a motion for a one year
extension, Dr. Kalkut seconds the motion. Member discussed the motion and it was called to
question and the motion for a one year extension failed. A second motion was made by
Ms. Hines to disapprove the application, Dr. Berliner seconded the motion, after hearing
discussion from the members, the motion was called to question and failed. There was a
third motion made by Mr. Fassler to defer and seconded by Dr. Gutiérrez, the motion to defer
also failed. A forth motion was made by Dr. Rugge moved that the Council expresses it’s
serious concern about lack of any progress to date and is asking the Department to come back
with a closure plan for consideration at the next meeting, in accordance with existing statute
and regulation. The motion was seconded by Dr. Strange. Dr. Rugge’s motion failed.
Members discussed the application, and no further action was taken on the application and
the application was tabled. Mr. Kraut returned to the meeting room. Please see pages 50
through 97 of the attached transcript.

HOME HEALTH AGENCY LICENSURES Exhibit #21
New LHCSA
Number Applicant/Facility Council Action
2291 L Trusted Care at Home, LLC

; Contingent Approval
(Monroe, Ontario, Wayne and

Orleans County)
Ms. Hines - Interest

Mr. Robinson moved to application 2291 and noted for the record that Ms. Hines has an
interest. Mr. Robinson motioned for approval, Dr. Gutiérrez seconded the motion. The
motion carried with Ms. Hines abstention. Please see page 97 of the transcript.
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CATEGORY 6: Applications for Individual Consideration/Discussion

Ambulatory Surgery Centers — Establish/Construct Exhibit #22
Number Applicant/Facility Council Action
1. 142216 B NHPE, LLC d/b/a New Hyde Park  Contingent Approval
Endoscopy
(Nassau County)

Mr. Robinson introduced application 142216 and motioned for approval. Dr. Gutiérrez
seconded the motion. The motion carried. Please see pages 97 and 98 of the transcript.

The Council took a short break.

HOME HEALTH AGENCY LICENSURES Exhibit #21
New LHCSA
Number Applicant/Facility Council Action
2291 L Trusted Care at Home, LLC Contingent Approval

(Monroe, Ontario, Wayne and
Orleans County)
Ms. Hines - Interest

The Council reconvened. Mr. Robinson reintroduced 2291 and noted for the record that
Ms. Hines has an interest. Mr. Robinson motioned for approval, Dr. Gutiérrez seconded the
motion. The motion carried with Ms. Hines abstention. Please see pages 100 and 101 of the
transcript.

Ambulatory Surgery Centers — Establish/Construct Exhibit #22
Number Applicant/Facility Council Action
1. 151277 B Hospital for Special Surgery Contingent Approval

Ambulatory Surgery Center of
Manbhattan, LLC d/b/a HSS ASC
of Manhattan

(New York County)

Mr. Robinson introduced application 151277 and motioned for approval. Dr. Gutiérrez
seconds the motion. The motion passes. Please see pages 101 through 105 of the attached
transcript.
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Dialysis Services — Establish/Construct Exhibit #23

Number Applicant/Facility Council Action
1. 152094 B Sea Crest Acquisition II, LLC Contingent Approval
d/b/a Sea Crest Dialysis Center
(Kings County)
2. 152164 B Dialyze Direct NY, LLC Contingent Approval
(Kings County)
Residential Health Care Facilities — Establish/Construct Exhibit #24
Number Applicant/Facility Council Action
I. 151108 B MLAP Acquisition 1, LLC d/b/a Contingent Approval
Long Beach Nursing and
Rehabilitation Center
(Nassau County)

Mr. Robinson introduced applications 152094, 152164 and 151108 and motioned for
approval. Dr. Gutiérrez seconded the motion. The motion to approve passed. Please see
pages 105 and 106 of the attached transcript.

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests
Acute Care Services - Construction Exhibit #3
Number Applicant/Facility Council Action
I. 151302 C Crouse Hospital Contingent Approval
(Onondaga County)
2. 152083 C University Hospital Contingent Approval
(Suffolk County)

Mr. Robinson moved to Category One under the Construction projects and introduced
applications 151302 and 152083 and motioned for approval. Dr. Berliner seconds the motion.
The motion carries. Please see pages 106 and 107 of the transcript.
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B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF

HEALTH CARE FACILITIES

CATEGORY 1:

CON Applications

Acute Care Services — Establish/Construct

Number

1. 152099 E

Applicant/Facility

Westfield Memorial Hospital
(Chautauqua County)

Diagnostic and Treatment Centers — Establish/Construct

Number
1. 152029 E
2. 152075 E

Applicant/Facility

FedCare
(New York County)

First Medcare Primary Care
Center
(Kings County)

Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

Exhibit #6

Council Action

Contingent Approval

Exhibit #7

Council Action

Contingent Approval

Contingent Approval

Mr. Robinson called applications 152099, 152029, and 152075. Mr. Robinson motioned
for approval and Dr. Gutiérrez seconded the motion. The motion carried. Please see pages
107 and 108 of the attached transcript.

Dialysis Services — Establish/Construct

Number

1. 151070 E

2. 151072 E

3. 152058 B

4. 152118 E

Applicant/Facility

USRC Pelham, LLC

d/b/a U.S. Renal Care Pelham
Parkway Dialysis

(Bronx County)

USRC South Flushing, LLC
d/b/a U.S. Renal Care South
Flushing Dialysis
(Queens County)

Associates of Fulton County, LLC
d/b/a Gloversville Dialysis Center
(Fulton County)

DSI Dutchess Dialysis, Inc.
(Dutchess County)
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Contingent Approval
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5. 152172 E Harriman Partners, LLC d/b/a Contingent Approval
Premier Dialysis Center
(Orange County)

Mr. Robinson called applications 152099, 152029, 152075, 151070 and 151072 and
motioned for approval. Dr. Gutiérrez seconded the motion. The motion to approve carried.
Please see pages 108 and 109 of the attached transcript.

Residential Health Care Facility — Establish/Construct Exhibit #9
Number Applicant/Facility Council Action
1. 151046 E Diamond Hill Operator, LLC Contingent Approval

d/b/a Diamond Hill Nursing and
Rehabilitation Center
(Rensselaer County)

2. 151284 E Regeis Care Center Contingent Approval
(Bronx County)

3. 152011 E Maximus 909 Operations, LLC Contingent Approval
d/b/a Briody Health Care Facility
(Niagara County)

Mr. Robinson called applications 151046, 151284 and 152011 and motioned for
approval. Dr. Gutiérrez seconded the motion. The motion carried. Please see pages 109 and
110 of the transcript.

HOME HEALTH AGENCY LICENSURES Exhibit #10

New LHCSA’s Associated with Assisted Living Programs (ALPs)

Number Applicant/Facility Council Action
2638 L Brooklyn Boulevard ALP Contingent Approval
LHCSA, LLC

(Kings, Bronx, New York,
Queens, Richmond and Nassau
Counties)

152001 E Brooklyn Terrace LLC d/b/a Surf
Manor Home Care
(Kings, Bronx, New York,
Queens, Richmond and Nassau
Counties)

Contingent Approval
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Changes of Ownership

Number

2235 L

2468 L

2558 L

2621 L

2644 L

151282 E

Applicant/Facility

Human Care, LLC

(Bronx, Kings, New York,
Queens, Richmond and Nassau
Counties)

Your Choice Homecare Agency
of NY, Inc.

(Kings, Queens, Bronx, New
York, Richmond and Nassau
Counties)

Infinicare, Inc.

(New York, Bronx, Kings,
Queens, Richmond and Nassau
Counties)

Steps In Home Care, Inc.
(Westchester and Nassau
Counties)

EOM Management, LLC
(Bronx, Kings, Queens, New
York, Richmond and Nassau
Counties)

South Shore Home Health
Services, Inc.

(Nassau, Queens, Suffolk, and
Westchester Counties)

Council Action

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Mr. Robinson calls applications .2638L, 152001E, 2235L, 2468L, 2558L, 2621L, 2644L,
151282E and motions for approval. Dr. Gutiérrez seconds the motion. The motion carries.
Please see pages 110 and 111 of the transcript.

Certificate of Incorporation

Exhibit #11

Applicant Council Action
The Foundation of New Y ork-Presbyterian/Lawrence Approval
Hospital
Certificate of Amendment to the Restated Certificate of Incorporation Exhibit #12
Applicant Council Action

Metropolitan Jewish Health System Foundation
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Certificate of Amendment of the Certificate of Incorporation Exhibit #13

Applicant Council Action
ECMC Lifeline Foundation, Inc. Approval
The Foundation of Hudson Valley Hospital Center, Inc. Approval
Certificate of Dissolution Exhibit #14
Applicant Council Action
Baptist Health Family Medical Care, Inc. Approval

Mr. Robinson called the above referenced proposed certificates and motion for approval
for consent to file. Dr. Gutiérrez seconded the motion. The motion passed. Please see pages
111 and 112 of the attached transcript.

CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by or HSA

Ambulatory Surgery Centers — Establish/Construct Exhibit #18
Number Applicant/Facility Council Action
I. 151309 E The Rye ASC Contingent Approval
(Westchester County)

Mr. Robinson moved to application 151309 in Category 3 and motioned for approval.
Dr. Gutiérrez seconded the motion. The motion carries. Please see page 112 of the transcript.

HOME HEALTH AGENCY LICENSURES Exhibit #19
New LHCSA'’s
Number Applicant/Facility Council Action
2093 L Communicare Group, Inc. Contingent Approval

(Kings, Queens, Bronx, New
York and Westchester Counties)
Ms. Hines — Abstained at EPRC

2337 L CarePro of NY, Inc.
(Kings, Queens, Bronx, New
York, Richmond and Westchester
Counties)
Ms. Hines — Abstained at EPRC

Contingent Approval
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2403 L

2404 L

2413 L

2419 L

2427 L

2429 L

2460 L

2466 L

Rockland Independent Seniors,
Inc. d/b/a Home Instead Senior
Care

(Rockland County)

Ms. Hines — Abstained at EPRC

Buffalo Home Health Care
Services, Inc.

(Erie, Nassau, Chautauqua,
Cattaraugus, Allegany, Wyoming,
Genesee, Orleans and Livingston
Counties)

Ms. Hines — Abstained at EPRC

Change A Life Time Companies,
Inc.

(Bronx, Kings, Queens and New
York Counties)

Ms. Hines — Abstained at EPRC

Home Sweet Home Care
Services, Inc.

(Kings, Queens, Bronx, New
York and Richmond Counties)
Ms. Hines — Abstained at EPRC

Advance Elite Solution LLC
(Queens, Kings, New York,
Bronx, Richmond and
Westchester Counties)

Ms. Hines — Abstained at EPRC

Bena Home Care Agency Inc.
(Queens, Bronx, Kings, New
York, Richmond and Nassau
Counties)

Ms. Hines — Abstained at EPRC

Best Companion Homecare
Services, Inc.

(Suffolk, Nassau and Queens
Counties)

Ms. Hines — Abstained at EPRC

NYJ Gentle Touch, LLC
(Richmond, New York, Kings,
Queens, Bronx and Nassau
Counties)

Ms. Hines — Abstained at EPRC
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2479 L

2497 L

2510 L

2514 L

2527L

2531 L

2545 L

2572 L

Crocus Home Care LLC
(Richmond, Bronx, New York,
Kings, Queens and Nassau
Counties)

Ms. Hines — Abstained at EPRC

Matthews Homecare, Inc. d/b/a
Right at Home Northern
Westchester

(Westchester, Dutchess and
Putnam Counties)

Ms. Hines — Abstained at EPRC

LINY Home Health Agency, Inc.
(Kings, Queens, Bronx, New
York, Richmond and Nassau
Counties)

Ms. Hines — Abstained at EPRC

Lower Manhattan In-Home Care,
Inc. d/b/a Right at Home Lower
Manhattan

(New York County)

Ms. Hines — Abstained at EPRC

Devoted Home Care LLC
(Kings, Queens, Richmond, New
York, Bronx and Nassau
Counties)

Ms. Hines — Abstained at EPRC

Empire Care Agency, LLC
(New York, Bronx, Kings,
Queens, Richmond and
Westchester Counties)

Ms. Hines — Abstained at EPRC

LifeWorx, Inc.

(New York, Kings, Queens,
Richmond, Bronx and
Westchester Counties)

Ms. Hines — Abstained at EPRC

ADC Holdings, Inc.

(Kings, Bronx, Queens, New
York, Richmond and Nassau
Counties)

Ms. Hines — Abstained at EPRC
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2582 L Allborogh Personal Care Inc.
(Kings, Queens, New York,
Bronx and Richmond Counties)
Ms. Hines — Abstained at EPRC

Contingent Approval

2583 L Reliable Care Home Infusion
Services, Inc.
(Rockland, Orange, Putnam and
Westchester Counties)
Ms. Hines — Abstained at EPRC

Contingent Approval

2586 L Eagle Eye FV, Inc.
(Bronx, Kings, Nassau, New
York, Queens and Richmond
Counties)
Ms. Hines — Abstained at EPRC

Contingent Approval

2587 L Stacey Ball d/b/a Changing
Seasons Home Care
(Onondaga, Cayuga, Madison,
Oswego, Oneida, Cortland,
Tomkins and Seneca Counties)
Ms. Hines — Abstained at EPRC

Contingent Approval

Mr. Robinson called applications 2093L, 2337L, 2403L, 2404L, 2413L, 2419L, 2427L,
24291, 2460L, 2466L, 2479L, 24971, 2510L, and 2514L, 2527L, 2531L, 2545L, 2572L, 2582L,
2583L, 2586L, 2587L and motioned for approval. Dr. Gutiérrez seconded the motion. The
motion carried with Ms. Hines abstention. Please see pages 112 and 113 of the attached
transcript.

Mr. Robinson concludes his report. Mr. Kraut thanked Mr. Robinson and moved to
Regulations.

REGULATION

Mr. Kraut introduced Dr. Gutierrez to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Emergency Adoption
15-14 Addition of Part 4 to Title 10 NYCRR — (Protection Against Legionella)

Dr. Gutiérrez began his report by introducing Addition of Part 4 to Title 10 NYCRR —
(Protection Against Legionella) and motioned for emergency adoption. The motion was seconded by
Mr. Boufford. The motion carried. Please see pages 114 and 115 of the transcript.
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For Adoption

15-12 Amendment of Section 9.1 of Title 10 NYCRR
(Prohibit Additional Synthetic Cannabinoids)

Dr. Gutiérrez then described Amendment of Section 9.1 of Title 10 NYCRR
(Prohibit Additional Synthetic Cannabinoids) and motioned for emergency adoption and
motioned for adoption. Mr. Fassler seconded the motion. The motion carried. Please see page
115 and 116 of the transcript.

For Information

15-13 Addition of Part 300 to Title 10 NYCRR
(Statewide Health Information Network for New York (SHIN-NY)

Dr. Gutiérrez described Part 300 to Title 10 NYCRR (Statewide Health Information Network
for New York) and noted that it is before the Council For Information. Please see pages 116 and 117
of the attached transcript.

For Discussion

13-08 Amendment of Subpart 7-2 of Title 10 NYCRR — (Children’s Camps)

Next, Dr. Gutiérrez described to the Council For Discussion Amendment of Subpart 7-2 of
Title 10 NYCRR (Children’s Camp). Please see pages 117 and 118 of the transcript.

Department Update to Codes Committee

Department Timeline and Process for Consideration Regarding Laboratory Test Result Access

Dr. Gutiérrez noted that at the October 8, 2015 PHHPC meeting the Council adopted
Amendments to Part 58 and 34 of Title 10 which covers laboratory test results reporting. At the
Committee meeting the members asked that the Department return to the Committee during the next
meeting with a timeline in process for how the recommended request from the public to remove
language from the regulation that requires a clinical laboratory to direct patients inquiries regarding
the meaning or interpretation of the test results to the referring health services provider will be
further considered. Please see pages 118 and 119 of the attached transcript.

Dr. Gutierrez concluded his report.

Mr. Kraut introduced Dr. Boufford to update the Council on the Activities of the
Committee on Public Health.
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PUBLIC HEALTH SERVICES

Report on the Activities of the Committee on Public Health

Dr. Boufford began her report by introducing Ms. Pirani.

Ms. Pirani gave a brief update and presented a power point presentation on the
implementation of the Prevention Agenda on local plans and local communities are
implementing a range of evidence based and not evidence based interventions. She noted that
they have mapped the DSRIP activities related to the Prevention Agenda in domain four.

Dr. Boufford spoke on the issues of health disparities and there is a special working
group to identify a health disparity they are working on but are needing technical assistance in
support of terms of taking actions going forward. She also noted that there is a survey after the
first year asking hospitals to advise on which of the prevention agenda items they were
identifying they were going to work on in DSRIP domain four. Accountability is not required,
50 percent of the hospitals said they were consistent, 25 percent did not know and 25 percent
said they were not.

Dr. Boufford explained there is a Schedule H and the Commissioner is asking hospitals to
send it in. The subcategories of the community benefit requirements, community health
improvement and community building which are relatively small compared to the others, but in
2013 in New York State represented $230 million. The goal here is if you could begin to align
the hospital commitments in the DSRIP section, in the schedule H and in the Prevention Agenda
there could be real dollars over time aligned with priorities set by hospitals and local health
departments in partnership with community stakeholders.

Dr. Boufford further noted that there is an analysis going on funded by the Robert Wood
Johnson Foundation of the State, the data for the State, the last couple of years, and so we should
be able to provide good information both quantitative but also understand qualitatively what the
nature of the investments are and I think the important thing is bringing it to the attention of the
leadership of the hospitals because very often the community relations individuals or
departments have been doing the Prevention Agenda and community relations related work but
not necessarily aligning it with the broader investments of the hospital, and especially now with
the DSRIP expectations.

Ms. Pirani explained in the community around tobacco policy and housing, smoke-free
housing and placement of tobacco products and communities in some counties are really making
some strides. Obesity continues to be a challenge, which does not mean we are not seeing some
improvements, we are seeing some improvements certainly in the younger children in part
because we changed some of the WIC food packages, but with the older population it continues
to be a challenge.

Dr. Boufford resources are now posted in an easily accessible way by county so people
can now go in and really see what is going on and know who to contact and trying to encourage
with the Ad Hoc Leadership Group to get businesses mobilized, to get faith-based organizations
and insurers mobilized to join these local coalitions in terms of moving forward.
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Dr. Boufford gave a brief update on maternal mortality, there have been a series of very
informative meetings and discussions over the last two years on this issue. The Committee has
had three meetings with various groups and constituencies and the first one was really reviewing
State data, New York State is 47" out of 50 in maternal mortality, with huge health disparities.
In earlier meetings, the Committee identified that while a lot is being done in the acute hospital
setting by hospital agencies, by hospital associations, by the state, there was relatively little
going on in the pre-hospital space and so the Committee decided to focus there and have had a
couple of very good meetings. One meeting included a set of ambulatory care providers who are
really trying and testing different ways, especially to prevent unplanned pregnancy, which is the
major risk factor that one can act on, by making sure, trying to see what our methods for every
time a woman of reproductive age really touches the health care system, asking them a very
simple question, which is: do you plan to get pregnant in the next year? And if the answer is no,
then trying to move as quickly as possible to get them into counseling or interim contraception
while they come back for a regular appointment. This has been shown to be quite effective in the
literature. While also looking systematically at this issue of assessment and early prevention of
unplanned pregnancies across the board. Dr. Boufford noted that the patient safety and quality
group, the health homes group, and the SIM-SHIP group to see how these same concerns could
be embedded in the health care reform elements that are obviously at various stages of
development and in practice and people have been incredibly responsive. Also identified are
opportunities in each of these different buckets and some work has been done to purse action in
these areas while others it is still pending. And we are developing a report based on the meetings
we have had and the opportunities that have been identified and some that have been addressed
and we hope to provide that to the Council shortly and we think it will be a good document with
good backup attached to it with the evidence base for the concern with this issue and will help us
move it forward. The Committee has the combined effort of the New York State Health
Department, New York City Department of Health and Mental Hygiene, HANY'S, and Greater
New York, along with the New York State American College of Obstetricians and Gynecologist
are working together to tackle maternal mortality issues.

Ms. Pirani stated that to get some funding to support a full-day Prevention Agenda
session, there will be data from the year-two survey that the Department is collecting now from
local health departments and hospitals and use that to build some skill-building sessions on how
to use and also since Robert Wood Johnson County Health Rankings is paying for this, how to
use that data to take action in our communities.

Dr. Boufford closed by noting that the Committee is also trying to look at some of the
areas where local partnerships are having difficulty, such as the sort of implementation
evaluation questions in some instances, the disparities question, and invite experts to that
meeting.

Dr. Boufford and Ms. Pirani concluded their report. Mr. Kraut thanked Ms. Pirani. To
read the complete report please see pages 119 through 129 of the attached transcript.
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HEALTH POLICY

Mr. Kraut moved to the next topic, Health Policy and introduced Dr. Rugge to give the
report on the activities of the Health Planning Committee.

Dr. Rugge began his report and explained that on November 17, 2015 the Planning
Committee met to consider bed-need methodologies in the long-term care setting. It was an
extended conversation that had five takeaways. First was a recognition that the bed-need
methodology may need to serve a different purpose or would serve a different purpose now than
the time it began THE CON process. No longer is there the same concern for capping Medicaid
costs, since we have a Medicaid cap and since there’s been a decline in demand for skilled-
nursing beds. While at the same time it was observed that the bed-need methodology may be
promoting stability within the sector, averting well-capitalized proprietary organizations from
expanding their own bed capacity and jeopardizing the viability of existing not-for-profit
facilities in that same community.

Dr Rugge stated that number two, it is difficult to make predictions, especially about the
future and there is no clear sense of where the need is likely to go due to two countervailing
forces: one, it was pointed out in very strong terms that we need to only be at the brink of the
demographic explosion in terms of the number of elderly and the frail and the infirm that may
need those beds; and at the same time, there is increasing sensibility and desire to stay in the
home setting, an increase in the number of community-based services, and also new technologies
that allow people to stay in a home that was not previously the case. Dr. Rugge explained that
number three, the recognition that in a value-based payment world, things have a way of
changing. For example, even since the committee meeting, the new mandates by CMS for the
bundling of payments for total joint replacements may dramatically change the dynamic for the
provision of rehab services in the skilled-nursing setting, with hospitals looking to avert
placements of patients in those centers to reduce the cost of care. A recognition that financial
viability for these long-term care settings totally depends on payer mix. It is really impossible to
sustain a nursing home with Medicaid patients only and yet in some communities it is largely
Medicaid that creates the demand, creating yet new pressures.

Dr. Rugge pointed out, point number four, and that is there is tremendous diversity within
the State of New York in terms of level of need, kinds of resources available other than nursing
home beds, and, of course, payer mix. All this led number five to Ms. Carver-Cheney suggesting
that perhaps the best we may be able to do is continue the existing need methodology and that
this was particularly attractive to anybody in the room as a dynamic forward viewing public
policy. Raising the possibility, which is not then that it is to whether given the regional diversity,
given the level of uncertainty, there could be a continuation of the current methodology with a
provision, region-by-region, for adaptation. He added that perhaps we might experiment with, a
regional variation based upon proposals from somewhere, perhaps with the Population Health
Improvement Programs, except this might look to some stakeholders as a reversion back from
HSAs and raise a whole series of concerns that remain to be addressed. No doubt there will be
need for further deliberations, but these need to be proceeding very quickly because the need
methodology is needed by the end of 2016. And UH needs some nine months to implement
whatever new policies are promulgated in part by PHHPC.

Dr. Rugge concluded his report. Mr. Kraut thanked Dr. Rugge. To view the complete
report, please see pages 129 through 133 of the attached transcript.
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Report of the Office of Quality and Patient Safety

Mr. Kraut moved to the Report of the Office of Quality and Patient Safety and introduced
Mr. Roohan.

Mr. Roohan gave a brief update on the SHIN-NY, State Health Information of New
Y ork—system, which is a network of networks that connects the RHIOS—the regional health
information organizations, which the Department is now calling “qualified entities,” in ultimately
connecting all the electronic medical records across the state. Mr. Roohan addressed two
topics—progress on building the SHIN-NY, and number two, working with providers on
adoption.

Mr. Roohan stated that in May, all eight qualified entities achieved certification that they
can provide a basic set of services that include patient record lookup. Patient record lookup
gives the clinician the ability to have electronic medical record data for all of the patient’s data
across the system, be accessed by that individual’s provider’s EHR. The alert system is a very
valuable tool for the preferred provider systems, the PPSs. Improving transition of care is
essential in DSRIP and specific metrics on efficiency, including the reductions of potential
avoidable hospitalizations and preventable readmissions will measure success or failure of the
PPSs in the state as a whole. Another core service is called the “patient clinical viewer.” And the
patient clinical viewer allows information available on EHR to be available to providers that do
not have an EHR.

Mr. Roohan noted that in October the SHIN-NY completed connections to be a true
statewide system—what we call the statewide patient record lookup is now available for all QEs.
So in English, this means you can obtain information across QEs instead of within the QEs.
Care costs RHIOs is relatively small across upstate, where most care is local but downstate there
are four QEs that we know that there’s significant patient flow from Long Island to New York
City, the Hudson Valley into the Bronx, and the Hudson Valley to Manhattan. The statewide
patient record lookup is essential for success downstate because of this migration. In building
capacity for the statewide patient record lookup, the QEs in the New York e-health
collaboratives, NYSC, as they are called, create master patient indices. These indices are
incredibly important to link Pat Roohan to Pat Roohan and individual patients across the system.
These systems use sophisticated algorithms to try to figure out how to match people together.
There is currently over 32 million unique patients statewide in the system. Proposed regulations
are in the public process as we heard earlier at Codes Committee.

Mr. Roohan secondly talked about adoption. This system only works if providers have
an electronic system. So the beginning of this how do we incentivize providers to have an
electronic medical record, cause many providers still do not have an electronic medical record
today. Secondly, is what we call health information exchange. This is the connection of the
electronic medical record to the SHIN-NY. Many large systems in New York are in the process
of connecting to the SHIN-NY. Hospital adoption is high, around 90 percent, but physician
adoption needs to be increased, particularly in New York City. Many physicians are actually
connected to a health information exchange; however, those are typically within a large hospital
or health care system. DOH, NYSC, and the QE staff have been working very closely with these
large systems to connect the large systems in the City of New York particularly, directly into the
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SHIN-NY. Staff from our department, Jim and others, NYSC, the QEs, have been working very
closely with the PPSs on adoption. The SHIN-NY is a vehicle for electronic exchange of
medical information for DSRIP, and some of that DSRIP investment has to be dedicated to
providing connection to the SHIN-NY as well as adoption of EHRs. Biweekly meetings are held
with the PPSs to ensure that they use the SHIN-NY and use it appropriately and also to
determine if there are issues that the Department will need to address.

Mr. Roohan concluded his report and Mr. Kraut thanked Mr. Roohan. To view the
complete report, please see pages 129 through 133 of the attached transcript.

Mr. Kraut introduced Dr. Gesten to give an update on the Ad Hoc Office-based Surgery
Sub-Committee.

Dr. Gesten thanked the Council members for hanging in there after such a long day.
He stated that looking at the data over a four-year time period beginning from 2010 to assist the
Department and create some sunlight around the analyses that the Department had done and
invite analyses that they think should be done to help the Department try to look at potential
patterns in terms of adverse events. The focus clearly was on deaths, but the Department did
look at other adverse events, as well. The Department’s charge is really a charge for the
Committee, which is to try to identify factors that contribute to adverse events and opportunities
for the Department to act and to create safer and higher quality environments for patients that are
having procedures done in these settings. Dr. Gesten explained that the Department is involved
in two specific activities related to this. One is the careful review of each of the adverse events
that are reported to the Department to evaluate what if any actions need to be taken based on
those. Those actions can range from additional record requests, which the Department has about
75 percent of the time, to gather more information to help understand what was going on. They
can include QI recommendations specifically to the practice or the practitioner. It may at times
include reference to colleagues within the Department of Health, such as the Health Care
Associated Infections Program, for potential investigation referral. Sometimes it leads to
referrals to the accreditation organizations themselves, either for further action or for further
survey or fact finding. Then while not frequent, sometimes there are referrals that go to OPMC,
if the Department finds things that are of that nature, that require that level of investigation for
physicians or for non-physicians to state Education Department. Those activities go on in an
ongoing fashion, as well as an ongoing fashion trying to mine the data for those opportunities for
improvement.

Dr. Gesten noted that historically, there have been other committee activities, investigations,
and information shared with office-based surgery practices around safety related to avoiding
hosiflonic flexion injuries, for example, in the case of colonoscopies. Previous review of a set of
patients such as ESRD patients and vascular procedures. The membership consists of the
existing standing advisory committee that we have and included a range of practitioners in
relevant fields and also added Dr. Kalkut and also Peter Robison from Memorial Sloan Kettering
who is involved in interventional radiology. Dr. Gesten recognized the staff who have been part
of the program.
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Dr. Gesten detailed some of the Subcommittee activities. The group clarified and reviewed
what the legislative and regulatory history of office-based surgery. This is the private practice of
medicine that has a degree of oversight related to adverse events, but a different degree of
oversight than, applied to Article 28’s. The Department reviewed and discussed the analysis of
the adverse event that the Department had with a focus on the worst adverse event, which is
death. They also discussed various kinds of quality and safety issues with a number of different
interested stakeholders. There were many people that contacted the Department who were
anxious to clarify or expand on or to help the Department better understand what exists or what
should exist or what the professional society recommendations or activities might have been or
even helped with or had questions about data that was presented. In a formal way with a set of
questions that the entire subcommittee could query, a number of different organizations that have
some interest, some expertise, and some insights relative to safety in office-based settings. The
Department has been particularly focused on things that probably make intuitive sense, issues
around standard of care in office-based settings, perspectives and roles that they might have
perspectives they may have about the roles that different organizations may have for patient
safety in addition to government or the practitioners themselves. The Department is anxious to
try to understand what if any other reporting on adverse events were available or any other
analyses that might be able to help us contextualize the information that we have and then
particularly wanted to hear more about quality assurance or quality improvement, either
requirements or activities that were going on either at the accreditation organization level or at
the professional society level.

Dr. Gesten advised that the Department reached out to a number of different societies and
professional organizations that they felt would have interest in the issue and also be helpful to the
Department. The Department had specific conversations with the accreditation organizations.
Dr. Gesten stated that it is important to understand that all the folks that the Department spoke to
at the accreditation organization, the professional organizations believe it—whatever data the
Department has, there is likely a significant underreporting of adverse events. There are about
550 or so that were reported each year. That number has remained steady while the number of
accredited practices has increased. And again, depending on your lens, you could view that as
good news or bad news. The positive view of that is that despite the fact that there’s more
practices and presumably more procedures, the number of events being reported is the same. On
the other hand, we do not know how much that may represent underreporting. The other issue
that confronts us is the data that we get, including when we request additional records, can have
us simply missing data that makes interpretation challenging. The Department follows up on all
the information or the reports that they receive. If there is missing information that we think is
critical and some of that information may be explored either by the accreditation organization or
by OPMC in those cases. But even in some cases this relies on or spins on whether or not what’s
been documented during the course of a procedure, what frequency, vitals, and so on are being
recorded, or whether or not there’s a record of who was in the room and who left at what point
and so on and so forth.

Dr. Gesten noted that the third point is that essentially unknown to us is the issue of
denominator or procedures. The Department is looking at numerators without denominators.
The Department is not able to look at what is the rate of these which helps us to be clearly
understand whether taking into consideration the number of times or the numbers of procedures
being done whether what we’re seeing is abhorrent or different or unusual. The Department at
best, at this point estimate the number of procedures in office-based surgery settings and the data
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over the four years and we believe that the back of the envelope calculations suggest that the
number of procedures being done are in the millions that we are looking at, just as a way to try
and create some context. The last issue is the lack of comparators. Again, it is safe or adverse
events compared to what? Other states? National averages? Other settings? Those are some of
the challenges that the Department have and despite us asking a number of organizations about
comparator data, the Department is challenged in not seeing what other states or national efforts
that collect the same events in the same way in this setting. There are a number of challenges,
but it’s really lack of comparators. In addition, an important challenge is when the Department
looks at the data and analyzes it, a lot of the analysis had to rely on looking at all of adverse
events, comparing deaths to non-deaths, for example, and trying to discern where there are
significant differences and characteristics between the two, but the data that is needed is being
able to look at those characteristics when there were not an adverse event in order for us to be
able to determine whether some of those factors really are significant or not. The Department
does not have an ongoing reporting system when things go well for these events. The
Department may get a denominator, but that does not mean that we are going to get going
forward all the detailed information that allows us to look at, for example, whether a specific
anesthetic or specific level of, ASA level is clearly related to adverse events when adjusting for
other factors and so on. So, despite those data limitations, which is important to be aware of, but
the Department does not, we never do let those get in the way of us making use of the
information we have. There are some strengths to the data, as well. The Department does,
unlike some other settings and some other organizations, have a fairly clear definitions of the
adverse events and he noted that he has done a lot of work to try to make sure that the description
of those events is clear, have FAQs, and update them as new adverse events are added, as they
have been in the recent legislation. Each event is reviewed by staff, initially nurse and physician
as needed, investigated as appropriate, with referrals. Each adverse event is reviewed and the
Department has a database in which we have been able to enter various characteristics of the
adverse events that allowed us over the course of this past number of months to manipulate the
data, try to answer various questions, what-if questions about suggestions or hunches about
things that may or may not have been related to adverse events. That remains a strength of the
data that we have. Looking at these years, 2010 to 2013.

Dr. Gesten explained that the Department’s analysis of events in 2014 and so far in 2015 are
essentially of a similar nature in distribution and not otherwise substantially different. The data
allows the Department to comprehensively look at data that the Department is already been
through the cycle of asking for additional information. The adverse events that we are talking
about, that are reportable, are patient death within 30 days. Reportable deaths could be day 29,
day 30. These are not all deaths that happen at the date of the procedure. There are obviously
some challenges in terms of practices being able to be aware of or know about events that
happened in some temporal relationship that is not proximate to the procedure. The other
reportable events are an unplanned transfer to a hospital, an unscheduled hospital admission that
lasts greater than 24 hours within 72 hours of the procedure. Again, some of the challenge of
underreporting clearly may be related to practices knowing when someone is admitted on day 2
or day 3. Any serious or life-threatening event—think some of the never events like “wrong site
surgery” and “retained foreign body.” And then any suspected transmission of blood-borne
pathogens. Some new adverse events that were in play during this period of time. So the
Department looked at the analysis. There was a total of over these four years of about 2,200
cases and the kinds of things that we looked at were things to again try to pick apart and evaluate
the event types, procedures. The Department looked at patient demographics and clinical
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conditions, looked at anesthesia, causes of death and tried to determine and look at and keep in
mind the relationship of death to the procedure.

Dr. Gesten showed a power point slide that starting at the top with the 2,200 events. The first
segment looks at the deaths, admissions, transfer, all the reportable events. This is done in a
hierarchical fashion, that is, there may be, it is possible for in specific individuals to qualify, if
you will, for more than one adverse event, the Department has categorized these in terms of
percentage with sort of a hierarchy with death sort of trumping the other adverse events. About
12 percent or 261 are reported events were deaths. When the Department does the analysis on
end-stage renal disease, most of them having vascular procedures specifically around
thrombectomy and angioplasty related to access. Some of the Department’s summary
observations of the data—and again this is high summation after many hours and many pages
and many analyses, recognizing that there is a lot of other amylases that went into this, but when
you look at the reports of the GI and vascular procedures account for about 75 percent of the
report. Other reported deaths in most frequently associated with vascular procedures that were
performed to facilitate a hemodialysis access in patients with end-stage renal disease and most of
those deaths determined to be unrelated specifically to the OBS encounter. The Department
spent a lot of time digging into that and trying to understand that, particularly taking into
consideration what we know of as the age considerations and the multiple co-morbidities of
patients that we understand to be sort of the high percentage of mortality in patients with end-
stage renal disease with or without any kind of procedure being done in an office. The primary
complications and causes of death, both related and non-related, are not surprisingly
cardiopulmonary, cardiac arrest for example, and infection related with sepsis being the most
common ideology.

There were questions and comments from the members. Dr. Gesten concluded his report.
To see the detailed report, please see pages 139 through 168 of the attached transcript.

ADJOURNMENT:

Mr. Kraut adjourned the Council meeting.
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JEFF KRAUT: And thank you for chairing a brief meeting
of the - as I was told it would be a brief meeting of the
Establishment and Project Review.

So, my name if Jeff Kraut. I have the privilege of serving
as Chair of the Council and I’d like to call to order the
meeting of the Public Health and Health Planning Council and
welcome the members. Ms. Dreslin, Executive Deputy Commissioner
of Health, participants, and observers. I’'d like to remind the
Council members, staff and the audience, this meeting is subject
to the open meetings law. It’s broadcast over the internet. You
may access those webcasts through NewYorkHealth.gov. The on-
demand webcast are going to be available no later than seven
days after the meeting for a minimum of 30 days and then a copy
is retained in the archive. There’s synchronized captioning.
It’s important we don’t talk over each other. We can’t actually
caption it when two people speak at the same time, obviously.

If you’re speaking for the first time, please state your name
and briefly identify yourself as a Council member or DOH staff.
This will be helpful when we record the meeting. And of course
as you know the microphones are hot, meaning they pick up every
sound. Try not to rustle papers in front of it, and side
conversations, sidebars will pick up any chatter in perpetuity.

So, be mindful of that. and just to remind our audience we need
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to have a record of appearance form, there’s a form that needs
to be filled out before you enter this room which records your
attendance at meetings. It’s required by the Joint Commission
on Public Ethics in accordance with Executive Law section 166.
It’s also posted on our website at NewYorkHealth.gov under
Certificate of Need. So if you haven’t done so already, please
do so when you take a break outside the door and sign in here,
and we appreciate your cooperation in fulfilling our duties.

We’re going to hear from several reports that we typically
hear from and I’11 go through those as I introduce them. I want
to take particular note that we’re going to hear on an update
from Dr. Gestin about the ad-hoc office-based surgery committee
which is one of the topics we asked the Department of Health to
return to the Council today to do. Given the fact that this can
sometimes be a little long day and I know that there are certain
challenges we have of maintaining a quorum, I’ve asked to
rearrange the agenda, when we get to Establishment and Project
review, in order to make sure that we do not lose a quorum at
the early part, latter part of the meeting, I'm going to have
them move all the applications with recusals to the front end,
so I can at least have, theoretically we’ll be able to maintain
a quorum on that. we’re obviously batching them so I want you
to take a look at that you look at it, if you’ve already

declared an interest and a conflict that’s fine. If you need to
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change that please notify Lisa or Colleen to do that before we
start calling the applications.

My next item on the agenda is adoption of the minutes, and
I'd like a motion for adoption of the October 8, 2015 PHHPC
minutes. May I have one?
[so moved]

I have adoption Dr. Berliner. A second by Dr. Boufford.

All in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries. It’s now my
pleasure to hear from Ms. Dreslin who’s going to update the
Council about the Department’s activities since our last

meeting.

SALLY DRESLIN: Thank you. Thanks very much. It’s my
pleasure to be here today. On behalf of Dr. Zucker who sends
his regards. We’ve had some new developments this month
including advances in the statewide health information network
of New York. The most recent enrollment period for the New York
State of Health, the Governor’s enhanced commitment to ending
the AIDS epidemic by 2020 and the Prevention Agenda. So I know
Pat Roohan will be one of those who are giving reports after me,

so I won’t be addressing that topic. I’1ll1 talk a little bit
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about the health exchange and the epidemic efforts and the
Prevention Agenda, and after that I’11 review some of the
highlights of this year.

So, for quick update on the New York State of Health, New
York’s health insurance marketplace, the third open enrollment
period began November 1. We’re in full swing. The enrollment in
the essential plan also launched on November 1. That was
mentioned earlier. The essential plan is New York’s brand name
for the basic health plan for lower income New Yorker’s who are
at or below 200 percent of federal poverty level and not
eligible for Medicaid. As anticipated we’re seeing a lot of
interest in this new option and premium for the essential plan
is 20 a month per person or actually nothing depending on that
individual’s income. It covers the same essential services.
there’s no annual deductible, preventive care is free, and
select services have comparatively low co-payments. New York
State of Health advertising campaign, you may have seen it, it’s
launched around the theme of ‘You’d be Surprised.’ The campaign
includes TV, radio, billboards, and digital advertising.
Starting this week we have a new series of ads beginning
featuring testimonials by New York State of Health as sisters,
essential people in our successful enrolment efforts. So
individuals who enroll or renew by December 15 will have

coverage on January 1, 2016. So while enrollment in Medicaid,
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Child Health Plus and the Essential plan is open all year,
people can only enroll for a qualified health plan until January
31 of 2016. And after that enrollment is only open if there’s a
major life event such as a marriage or job loss.

Moving on to another topic, as most of you know, New York
is a national leader when it comes to HIV-AIDS. We HIV-AIDS
treatment. Perhaps that comes from our history, in fact, of
being at the epicenter of the epidemic since it began in the
early 1980s. Today New York spends more than $2.5 billion a
year on fighting HIV-AIDS and we have a history of producing
high quality support services to people with the disease. On
World AIDS Day on December 1, the Governor announced his
commitment to seek $200 million in new funding for HIV-AIDS in
the upcoming budget process. Earlier this year the governor had
accepted the End the Epidemic blueprint signaling his support
for bringing an end to the HIV AIDS epidemic in New York State.
And last week he pledged additional commitments so that we can
achieve our goal by 2020. These include expanding the
availability of affordable housing and providing additional
housing assistance for those living with HIV, making life
insurance available to people with HIV between the ages of 30
and 60 years of age, investing more money into Medicaid managed
care plans, and putting more money into one stop shop STD

clinics so they can enhance their services which include the
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care of people with HIV. Governor Cuomo is also calling on the
federal government to increase it’s contribution nationwide for
housing assistance to benefit people living with HIV and AIDS.

New York has also been recognized as a national leader in
making preexposure prophylaxis available to people who are HIV
negative. PREP using the drug Truvada reduces the risk of
becoming infected and since June 2014 there’s been a 400 percent
increase in the use of PREP among Medicaid enrollees. Perhaps
the best news of all, there have been no new cases of mother-to-
child transmission of HIV reported since August 2014. So all of
this gives us reason to - gave us reason to celebrate last week
on World AIDS day.

Now I want to give an update on the Prevention Agenda. I
know Dr. Boufford will be providing more information later in
the meeting but we did launch the agenda in 2013 with five broad
but specific goals. I'm happy to say that we started to make
some measurable impact on those. The prevention agenda dashboard
measures progress on 96 statewide health related indicators
including reductions in health disparities. Halfway through the
prevention agenda we can provide a status report. We’ve
officially extended the prevention agenda to 2018 in order to
stay aligned with other health reform efforts that are going on
in the State. as of April 2015 we’ve actually met 16 of the

objectives. This includes the rate of preventable
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hospitalizations per 10,000 New Yorkers aged 18 and older. We’ve
already achieved the prevention agenda objective for that
measure for 2018. 22 indicators show progress with 19 showing
significant improvement. Take for example the prevalence of any
tobacco use by highschool students. The rate of tobacco use by
highschool students decreased to 15.2 percent in 2014 from 21.8
percent in 2012, so in that two year period. That means that
we’re on our way to meeting Prevention Agenda objective of 15
percent by 2018. 42 indicators have not yet been met; obesity
is one area in where progress is taking some time. In fact, the
percentage of obese adults has gone up slightly. And there are
13 indicators that are going in the wrong direction. One example
is the rate of primary and secondary syphilis cases per 100,000
men. those numbers are going up here in New York just as they
are nationally. Also want to point out though that we’re looking
at progress on disparities. For example, besides tracking
overall smoking rates, we also track smoking prevalence among
people with an annual income below $25,000. The rates of
smoking among people with low income are almost twice the rate
of the those with higher income. We’ve made modest progress
which we can see in the use of smoking cessation benefits among
smokers enrolled in Medicaid managed care. But we’ve not met
our Prevention Agenda objective for 2018. Overall, though, we

are pleased with the progress to date. We continue to work with
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local communities, their health departments and hospitals and
other organizations as they conduct community health assessments
and implement improvement plans to address local public health
issues.

I'd like to take a moment now to look at some of the
highlights of 2015 or at least the busiest times of 2015.
Department of Health is always busy. We began the year with
Ebola still raging in West Africa and wondering whether it would
strike again in New York. We are ending the year with the
epidemic significantly declining in the three worst afflicted
west African nations. There have been no new cases in Guinea
and Sierra Leone and only three in Liberia. As a result of this
epidemic however, New York’s hospitals are better prepared than
ever to deal with emerging infectious disease outbreaks. But
outbreaks are never too far away. In August, the Department
came up against Legionnaires disease in the Bronx. That illness
sickened 138 people and 16 people died. The illness, the cases
came out of cooling towers infected with Legionella bacteria and
prompted the Department to craft regulations which have been
before these committees and council. That would require
inspection and if necessary disinfection. 2015 is also the year
we'’ve moved ahead on our medical marijuana program. We selected
five organizations to manufacture and dispense medical

marijuana. We are now in the throes of signing up physicians
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interested in registering for the program. Those who
successfully complete the online course can sign up to become
registered practitioners. They will then be allowed to certify
eligible patients for the use of medical marijuana. New York
has moved more quickly than any other state in the nation to get
medical marijuana to eligible patients.

There are a number of other achievements we could
highlight; for instance this was the year we sent several health
officials to Puerto Rico to help the island address some of it’s
health challenges and their impact on the economy there. It'’s
the year we also expanded our list of banned substances which
help us crack down on synthetic cannabinoids. These drugs which
are not marijuana have become a major public health problem in
parts of the state. We also intensified our efforts to train
more people in the administration of Naloxone, a drug that
reverses heroin overdoses. Among them are firefighters, law
enforcement, former inmates and their loved ones. Certain
pharmacies around the state will begin providing Naloxone before
the end of the year as a part of the Department’s comprehensive
opioid overdose prevention program.

And last but not least we celebrated the official opening
of the National Center for Adaptive Neurotechnologies at the

Wadsworth Center. The Department of Health 2015 was another



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

busy year and we expect the future to hold more of the same.

Thank you.

JEFF KRAUT: Thank you Ms. Dreslin. Is there any

questions on that admirable list of accomplishments and

activities.

[we have an annual report available on the website.]

So, did you hear that? there’s an annual report of the

Department’s activities available on the website for 2014. Dr.
Brown.

LAWRENCE BROWN: I also want to salute the Department
for such accomplishments. I think this was phenomenal, and I

must confess that being someone whose expertise is in addiction
medicine, I say I'm still somewhat cautious with the medical
marijuana, Jjust for your information you may not know, to
provide information to my fellow council-persons, the American
Society of Addiction Medicine really does not embrace this
because of effect concerned that have been articulated many
times. But I Jjust felt the need by virtue of the fact of being
a member of the ASAM as well as being here from behavioral

health, I was wondering, does the Department plan certain
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monitoring to see that the benefits of fully appreciated without
the adverse events that we’re seeing in other states that
actually provide access to THC, some recreational, others in
medical marijuana. So I was wondering does the Department have
as a part of this program a way to monitor to make sure because
we’ve seen with prescription drug abuse what happens with
respect to that being a source for the use of prescription
narcotics. So my concern is about how has the Department made
sense to monitor so that this doesn’t in fact reach those type

of proportions.

LISA DRESLIN: Absolutely. Thank you. I mean, I would
start with the fact that the certifying of patients for the
medical marijuana program, those practitioners are required to
consult and use the ISTOP program which has been so effective in
reducing the abuse of prescriptions for opioids, so that is one
particular element. We have worked very hard to construct a
program that is very carefully regulated. We are requiring of
course the educational courses for the prescribing practitioners
and we’ll continue to collect data and monitor information about
areas where medical marijuana patients are certified, how the
medical literature discusses key effectiveness of the use of
medical marijuana for particular conditions, so we absolutely

plan to continue a robust ongoing continuous analysis.
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LAWRENCE BROWN: Just a quick follow up; the guestion
and then also a comment saluting the Department for it’s work,
the issue about using STD clinics one stop shopping, I would
hope that the Department would consider also other places where
persons with high risk tend to attend and that would be places
like addiction treatment programs to see if we can also
incorporate that there. I want to salute you for the Naloxone.
I think that’s phenomenal. Will help to reduce the overdose
prevalence that we see in New York, and the Prevention Agenda
that you speak to, I guess you shared with us the challenges
with respect to the obesity indicator. I was wondering if with
respect to the prevention agenda, the, I guess - how would I
characterize it? What is the encouragement by providers to
actually be stellar in the Prevention Agenda? I always like to
say when I grew up my grandmother taught us about the three Rs,
reading, writing, arithmetic, and healthcare is issued by
regulation, reimbursement, risk management. So I was wondering
I'm glad to hear all the things that have happened positive. I
was sort of curious what were the factors of the Department
knows that lead to some providers being able to be more

successful than others who have not been as successful.
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JO BOUFFORD: Well, I think one of the issues, the
promotion of mental health and prevention substance abuse was
the second most frequently selected Prevention Agenda topic, but
much of the Prevention Agenda is really about primary
prevention. So, it probably would not affect necessarily
providers of service. Somebody may wish to comment on it, but I
think it’s not the space we’ve been focusing on for the
Prevention Agenda. It would certainly be relevant for things
like advanced primary care and some of the value-based payment

discussions that are going on.

LAWRENCE BROWN: So this is primary prevention, not

anything beyond primary.

PETER ROBINSON: Yeah, but I think that the other -

JO BOUFFORD: We do focus on access to preventive
services, but we don’t go into that further area beyond that
actually for the markers that we’re tracking in the Prevention

Agenda.

PETER ROBINSON: But I do think the Department has been
very proactive with regard to DSRIP and the approach that’s been

taken to place an emphasis on behavioral health as a significant
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factor in being able to reduce healthcare costs as well as
improve access. So I think you’re going to see sort of a
blending together of what the Prevention Agenda is suggesting
and actual implementation with the delivery systems as a result
of the - if you look at the projects on the DSRIP list that
applicants have most frequently put on, behavior health is at

the top of the list.

LISA DRESLIN: And I would say also — I would just also say
to complement the efforts and DSRIP the advanced primary care
models with SHIP sort of working with practice transformation
and encouraging providers to be attentive to these critically

important public health elements.

JEFF KRAUT: And look, there are to the point you made
about drug treatment, there are some anachronistic regulations
that we have that fragment and marginalize some of the care
models, and I think one of the things, and I know the State is
always at that cutting edge of innovation, California was
recently approved for a drug waiver that permitted it to
completely restructure the Medicaid benefit for drug treatment -
- that was done I think yesterday or the day before - and I
think it’s those kind of models that, you know, will be second

into first - first into second place. But I think you’re going
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to see a lot more willingness to innovate in not only within
DSRIP but I think, you know, think looking down the road, we can
come back and look at a different model for addiction treatment
and recovery and maintenance of services in a way that
particularly the Medicaid program doesn’t permit us to do and
hopefully we’ll get to that one day in the future.

Thank you very much. Is there any other questions? Yes,

Dr. Kalkut then Dr. Martin.

GARY KALKUT: I just want to congratulate the Department
on this year. 1It’s remarkable what’s happened and how well
you’ve performed and that there have been no maternal fetal
transmission cases since August 14, it’s been a long time since
that’s declined and one of the pre-protease inhibitors victories
in HIV along with PCP prophylaxis and that there’s been none in
18 months is terrific.

Just wanted to ask, Lisa in my view looking at the agenda
there’s no report from the office of Medicaid and specific
report on DSRIP. And I was wondering if Dan is going to speak
about it or pretty much everyone in the room is involved in some

way or another.

JEFF KRAUT: So, why don’t we do it the next Council

meeting, we’ll ask the Department to come and give us an - it'’s
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really, I guess OHIP used to do that. so we’ll ask OHIP to come
and give us kind of a where we are, we’re starting a new year,

we’ve had one year. Come and give us little update on DSRIP and
let’s schedule, let’s manage our time at that next meeting to do

so. Dr. Martin.

GLENN MARTIN: So it’s the time of year where we review how
we’ve done but it’s also the time of year where we ask Santa for

presents. So,

[I'm celebrating Hanukkah]

Whichever. Well, I'm still in the middle of Hanukkah so
you can do that. It’s fine. Actually very egalitarian. The -
and I was just thinking, too bad Truvada doesn’t treat syphilis.
The, and it is remarkable, all these accomplished. But one
thing just struck me, and it’s hard even to note or address it,
so I figured I would just address it to you. ISTOP has been
very helpful and the 1like, but one of the disadvantages that
ISTOP still has and it becomes more apparent with e-prescribing
for controlled substances going to be mandated at the end of
March is that it’s still horribly integrated in that process and
electronic medical records. Vendors generally blame the state
but vendors will always blame anyone other than themselves, but

it would be extraordinary - and some of them may actually be
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regulatory in terms of how you can access it. But I think would
be extraordinarily helpful if we could focus a little bit more
on as you’ve been pushing everyone into electronic medical
records both the State and the government and the SHIN-NY and
everything, is that if we can integrate that into physicians
workflow in, at the time of prescribing and EMRs it would really
demonstrably increase safety in patient care and I would just
like to ask if that could at least be considered going forward.

Thank you.

SALLY DRESLIN: Thank you. Yeah.

JEFF KRAUT: Ok, anybody else want to sit on Santa’s lap
and ask -kidding. OK. Thank you Ms. Dreslin. I appreciate it.
Now we’1ll hear from Mr. Sheppard who will give us an update of

the office of primary care and health systems management.

DAN SHEPPARD: So, I fear my report is going to be real
meat and potatoes as compared to my executive deputy
commissioner’s and next time maybe I’11 gladly cede my time to
OHIP to give a broader presentation.

I want to hit one main topic and then a second topic
briefly at the end as well. So I'm going to talk a little bit

about CON process. So everybody kick back and pull out your
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iphones. So in this Council’s December 2012 report redesigning
the CON process, it articulated the need to adapt New York'’s
healthcare regulations and regulatory practices to changes that
are sweeping through the healthcare system both at the federal
level as well as what we’re driving here through the Prevention
Agenda, DSRIP, etc., at the State level. So the good news is
there’s been a lot of progress on this front, the CON front.
We’re as a result of the 2012 recommendations we reduced the
number of outpatient services requiring certification from more
than 60 to 20, we’ve streamlined the process for approval of
integrating behavioral health and physical health services, we
implemented a calibrated approach to financial feasibility
reviews based on the balance sheet strength of the applicant.
We have, as a result of statute two years ago regulatory ravers
for DSRIP and our New York State electronic CON and (LIEN)
efforts for licensure and surveillance activities have reduced
CON processing time by more than 63 percent in the past since
2011. But there’s always more that we can do and we’re doing
it. I think a prime example of this is the work to modernize
our needs methodologies for long term care and community-based
services that Dr. Rugge has been reporting on and will give us
an update in his committee report. However, my report to you
this morning, I want to highlight for the Council a somewhat

less formal effort that OPCHSM has been undertaking. It’s
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focused on making sure we’re getting the most out of reforms
already in place, and also as a test bed for identifying newer
forms that we can bring forward to you and others in the future.
So, since July we’ve been convening an informal workgroup
composed of OPCHSM staff and staff from the Greater New York
Hospitals Association, HANYS, Iroquois Healthcare and CHCANYs as
well. And we’ve been meeting probably every three or four weeks
for a few hours to talk about the CON experience from the
perspective of both the Department and the applicant, and in
doing so we’ve been identifying areas that need clarification,
areas for improvement, and then also areas for new changes. And
part this effort was born out of a sense that there’s a bit of a
gap between how the Department sees the CON process and how the
industry sees it. And this is even when we’re looking at the
same requirements or processes. And I'm not talking
philosophically or from policy, public policy standpoint, I'm
really just talking mechanically. And so, maybe I guess it’s
all, this effort was really borne out of something much more
fundamental which is the tried and true concept that simply
opening the lines of communications outside the context in this
case of a specific issue, a specific CON issue or a legislative
proposal can really help demystify, not just demystify things

that cause challenges in the near term, but I think really start
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to open up, open things up for a much more constructive public
dialog about these things as well.

So, I'm pleased to say that in the first couple of months
they haven’t just been illuminating, not just a lot of good
discussions, but they’ve also been productive, and we’ve been
working specifically on developing recommendations for
improvement that would allow projects to move more quickly to
construction as well as reduce the workload on Department staff.
All this while retaining the oversight of compliance with
construction standards and other like safety considerations.
Again, everything we do, you know, virtually now is we’re trying
to fit in a framework that’s sensitive to the rapid change in
healthcare, what we’re trying to do in DSRIP, and getting
projects through the process to meet the need for change is very
important, and obviously the CON process fits squarely in that.

So, I'm going to pretty briefly touch on three things we’ve
been looking at. The first is administrative changes to
streamline the self-certification process. The second are
administrative changes related to CON contingencies and
conditions. The third are potential regulatory changes to CON
review level thresholds. So we spend most time on self-
certification because it’s what the group spent most time on.

So, early in the workgroup discussions it became real clear

that one of the areas where the Department industry were not on
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the same page was the self-certification process, and as you may
recall, self-certification or essentially the Department’s
acceptance of a written certification by a licensed architect or
engineer that a project complies with regulations governing
standards for construction for health facilities. This is all
in the context of limited administrator view. This was
reformed, self-certification was reformed advanced in PHHPCs
2012 report and subsequently enacted through regulation. But
basically through the discussion we were having what became
apparent was that the Department in what I characterize as sort
of a belt and suspenders approach, we were conducting interim
project reviews at an abundance of caution and this was not Jjust
adding additional workload for us, but slowing the process down,
I think in a way that certainly the industry and in doing my own
literature review having not been around at the time that I
don’t know that PHHPC anticipated. So, to address these
concerns in a manner that I think we believe will ultimately
improve compliance with construction standards. So no just B
projects but improved compliance with construction standards,
the working group developed a framework and that framework
follows the, what I'm going to articulate to you is a couple of
major elements. So, one, it is in effect, it’s not a change,
it’s a continued principle which is that DOH will determine what

types of projects are eligible/not eligible for self-
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certification as well as the policy basis for such
determinations. So right now we’re not contemplating the list
of projects that are not eligible for self-certification. That
will not change. So just to give you sense of what those types
of high-risk projects are that will continue to require more in
depth evaluation by the Department are operating rooms, projects
that have bulk oxygen, and then any project that is requesting a
waiver i1s not eligible for self-certification. That’s not
changing. What we are focused on is really clarifying the, what
in effect the self-certification is and making sure that
accountability is placed correctly. So upon application the
provider is going to submit a certification signed by an
appropriate design professional and the provider attesting that
the project will be compliant with all applicable rules,
regulations and standards. And so, what that means is then from
the time that the Department confirms a project is eligible for
self-certification, until the provider notifies the Department
that is ready for a pre-opening survey, the Department is not
going to conduct any interim project reviews or approval. Again,
maybe saying, well, but isn’t that what self-certification is
about? Again, as a practical matter that’s not exactly how it
had been implemented. The Department is going to make available
to applicants and design professionals as part of this

certification process checklists, and some of these checklists
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particularly in areas of more complex projects will be, they’11l
be specific to the type of projects, and that’s going to help
insure that in that self-certification they’re going through the
- the applicant is going through the right steps to ensure that
the project they are designing but the Department is not going
to review until the very end is going to be compliant in
minimizing the downstream issues that might result from that.

So after the construction, the provider is going to submit
a certification, again, signed by the design professional and
the provider attesting that the project is compliant, so, front
and back, and once that happens, then the Department will
proceed to the pre-opening survey. I think it’s important and
again, this is a principle that was still, that was instilled in
the original PHHPC self-certification proposal and ensuing
regulations that the provider is responsible for any corrective
actions necessary to achieve regulatory compliance. And this is
in the regulation already. So accountability is key to this
process working, and in a sense what the discussions with the
industry were is, look, as long as the industry is willing to
take on greater accountability, then the Department should
provide greater flexibility. I think importantly another very,
two other important parts of the framework is one is the
Department is going to conduct periodic audits of completed

self-cert projects. It will take a random sample of completed
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self-cert projects and go through, and essentially do a deep

dive into them to make sure that there are compliance with all

the regulatory requirements and standards have been met,

confirming

the accuracy of the self-certification, and also in

doing so we’ll identify any challenges with the self-

certification process. And then we’re going to use that

exercise, that audit exercise to educate design professionals,

feedback look as well as the healthcare providers. And again,

this is all part of what we hope to be a continual improvement

process. And we’'re going to conduct, formalize this education

process through semi-annual meetings, might include webinars,

and I’'ve been joking, I don’t know if Udo is here today but I

don’t see him, but I've been joking with Udo Ammon Director of

our Bureau of Architects and Engineering that I'm going to make

his establish his own youtube channel and he can put up videos

and walk people through this process.

So, with respect to self-certification which is where the

group focused a lot of time over the past few months, that’s

where we are.

The next area, much more briefly, contingencies and

conditions.

And as you know, CON contingencies for project

usually, they must be met before an applicant can begin

construction, and then conditions are a requirement for

operation.

Examples of contingencies include those related to

24
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insuring that the applicant has site control, that a project
meets construction standards and a project is financially
feasible. These are all elements that really have to be nailed
down before any cement gets poured. But we’ve also been
requiring as contingencies and some of you may have noticed this
in the applications, elements such as operational plans,
professional services agreements, management contracts,
operating agreements, certificates of incorporation and bylaws
and transferring affiliation agreements, these are things that
we can work out parallel with construction and must, still have
to be nailed down prior to the operating cert being issued. And
again, just looking at this as a way of having things proceed a
little less sequentially allowing projects with projects to get
up and open more quickly. So, that’s contingencies and
conditions. Again, that’s administrative. Both, what we can do
on self-certification and some of our changes on contingencies
and conditions are administrative things the Department can do.
The next element that will be certainly coming back to you
because it would require regulation is that we’re looking at
increasing the current cost thresholds by review levels. So
these are limited administrative and full. And we wouldn’t
change any existing exceptions in terms of, that would change
the review level, like the additions of beds or certain types of

equipment, but generally this was an area that was identified by
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the industry as something we should look at, because the last
time those thresholds were visited were - Charlie? 2010, and
things have changed. And we’re also looking as part of that
process at doing a little bit more granular look at the
financial strength of a particularly when it comes to certain
types of what level of review there should be, distinguish a
little bit more between the type of facility it is. 1Is it a
large hospital? 1Is it a small/medium sized nursing home?
Trying to move away from a one-size-fits-all approach on the
thresholds. Again, requires regulation change so there’ll be
much more to discuss with you about that going forward.

So, that in somewhat brief I guess, is something that at

least from a - we’ve been excited to be working on. I think it’s

a real example of the types of transformation and cultural

change that we’re all trying to push as we try to deal with a
rapidly changing healthcare environment that we’re doing in the
Department. Very visible stuff and stuff like that that we’re

doing a little bit below the water level.

JEFF KRAUT: So, you know, given the speed of change, we
need to have a regulatory framework that recognizes it and
allows us I think to move forward. So I thank you for that.

there questions? Dr. Boufford.
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JO BOUFFORD: I had another question. May not be for
today, but perhaps not letting you come back and give a report
the next time. I did miss the last council meeting, but you
mentioned a subset of the things that were taken on by the
planning committee around ambulatory care, and I'm very - we
have not had a follow up on this issue of this sort of different
structural forms of ambulatory care that were emerging in terms
of the sort of mini-clinics and sort of truth in advertising and
a lot of I think, really positive recommendations that have come
out of Dr. Rugge’s committee last time on ambulatory care, and I
know some of them were not, were able to be addressed by the
Department. Others were going to have to go through a
legislative conversation, and I’'d love to hear how that is
working, because talking about an area that’s moving fast, and
it’s something that I think we at the time were getting ahead of
the curve. ©Now I think the longer these delays, and they may be
understandable, but I think we need to know about them. We’re

really losing ground in this space.

DAN SHEPPARD: So, let me do this. I think that probably
is a topic that warrants a deeper dive, and I will give a
report. I was joking at the next meeting. But also, Dr. Rugge
may address some, touch on some of this in his committee report

just based on the activities that have happened since the last
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meeting with respect to the efforts for modernizing our needs
methodologies. I think I might’ve mentioned it - only other
thing I"11 tag on is I think I might’ve mentioned it in my last
report. I know you weren’t here last time, that I think one of
the, with respect to efforts large and small, administrative and
regulatory, this is on the administrative front, to do
everything we can to push care into the community, we are
finalizing a set of guidelines to ease up on - the regulator
should never say ease up on — to exercise greater flexibility
with respect to primary clinics in homeless shelters and looking
at ways that we can while maintaining patient safety, not
require such rigid fiscal environment requirements which would
allow us to, in places like homeless shelters, put more care.
We’re also looking at extending that same model to rural clinics
as well, and we’ll be doing that sort of work. And again, it
all sort of fits together over time. But I can definitely do a

deeper dive on all this next time.

JO BOUFFORD: Well, no, I think those, I think that is in
a sense lightening up on existing regulatory requirements. I'm
talking about the opposite, which is a lot of the sort of
explosion of various mechanism of delivering ambulatory care
that the state really has no oversight over. And that would be

part of, I think, Dr. Rugge’s report that we knew was complex
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and was a mixture of administrative requirements and legislative
action and we have not really closed the circle on that. so I
appreciate the activities because that was certainly the spirit
of lightening up on CON that you’ve described, but it’s the
other part where there was no oversight. How we could hear

about that would be great.

DAN SHEPPARD: Sure. I think that’s worthy of ..

JEFF KRAUT: So I have questions from Mr. Robinson, Dr.
Berliner, and Dr. Brown. So I’ll start with you.
PETER ROBINSON: Just very quickly, it actually follows

up on Dr. Boufford’s last comment, Mr. Sheppard, which is the
work that was done by Dr. Rugge’s committee on emergency
services and ambulatory, freestanding ambulatory care centers
and the like. 1Is that part, is that going to be part of the
Department’s legislative agenda this year? Because I do believe
some of those things do require some action on the part of the

legislature to implement. Is that correct?

DAN SHEPPARD: There are some. I mean, those are proposals

I think you’re referring to that have been advanced in the past,
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and I think the Department is still developing it’s legislative

agenda.

HOWARD BERLINER: Dan, any update on when the capital

money will be announced?

DAN SHEPPARD: ©No, no update at this time.

JEFF KRAUT: Go next door. They’re giving out a little

now. Dr. Brown.

LAWRENCE BROWN: I was wondering if your next time
before the Council if you could share with us the progress on

State with respect to telehealth?

DAN SHEPPARD: Absolutely.

JEFF KRAUT: Any other? Yes, Dr. Rugge, and then -

DAN SHEPPARD: I have one, I just, there was a piece of
paper that was circulated to you I Jjust wanted to, I was going
to briefly touch on that. We can talk about it now. It really
is anticipation of the LHHCSA applications and just anticipating

a couple of things.
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JEFF KRAUT: So you just want to introduce this..this

report will be heretofore known as the Hines report.

DAN SHEPPARD: This is the Hines update. This is the Hines
update. We will memorialize this.

So just a couple of things. 1I’ve been before this
committee before addressing questions about the LHHCSA
applications, licensure applications coming through the
Department and how that goes through the pipeline with respect
to approval and oversight. So, the last time, it was several
months ago last time I addressed this, and at that time the data
that we were looking at the net growth in the licensed homecare
service agencies was not, was material but not significant I
would say, and with respect to how we were seeing it impact at
different stages of our approval process, pre-opening survey, as
well as on the surveillance side. As logic would dictate, the
number of approvals that have been going through having
increased the - reading glasses back on here - having increased
the number of facilities we’re opening, we’re starting to see
some potential issues down the road with respect to that. So,
just a couple of points on it. So, one is I'm updating you on
information, so before we were looking at changes in our

surveillance load and our licensing load that were not what I
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would characterize material. We’re starting to see indicators
that there are going to be some material impacts to that, and so
I think the good news, really, I think it’s positive news that I
want to share with you. One thing that hasn’t changed is that
no facility opens without having gone through a thorough pre-
opening. So your approval is one part of a step, but it doesn’t
automatically mean that a LHHCSA opens it’s doors a couple weeks
later. They still have to go through a process. That process
is starting to get elongated and that’s something we need to
address, but it is not a, but they don’t open until the
Department determines they are safe. The second issue is that
we'’re starting, we’re going to develop and we’ll come back to
you with some steps that we can take to make sure that as the
growth of LHHCSAs is happening that we can make sure that we
also have the capacity to survey them. And so that’s, and so
we’ll come back to you with some specifics on that. But I
think, on balance as we look at this issue, again, this fits
into our northstar and a lot of what we do which is making sure
that we’re creating opportunities for care in the community,
that we’re committed to addressing any of our volume issues as
we’re doing it and we don’t believe that any steps to slow the
process down are required. We’ll make every effort to address

the volume increase on a real time basis as we go through and
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we’re working, Becky Gray and I we’re working closely on what

those options are and we’ll be elevating them.

JEFF KRAUT: I'm just going to make a point. Maybe this
is - I really think this is great and this is the importance of

having data, but there’s something fundamentally wrong when you
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take a look at a population base of a half million having 485
LHHCSAs and a population base of a 1.3 million having the same
amount. So we know there is an issue here. 1t exposes that

point.

DAN SHEPPARD: Yeah, I think what this chart that you have
in front of you, which I'm sorry I didn’t orient you to it, is
really just responsive to a question that was asked last time
which is can we just see on a county by county basis what’s
happening with LHHCSAs and it says a couple of things. One
thing it says, and I think this is certainly one of our
motivating factors why it’s important that we continue to have
an approval process for LHHCSAs is that you have a wide
disparity between some counties tend to be urban or suburban
counties where you have a growth in the number of licensed
agencies, but not a lot of penetration in rural counties. I
think that’s something that we have to look at that jumps out

from this chart.
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JEFF KRAUT: Vicky.
VICKY HINES: So, comment and a suggestion. So first of

all, thank you. I do appreciate that you’ve taken a serious
look at this and I think this tells a big story and my math was
quick, but it looks like we’ve added a total of 1500, just very
1500 of them, so that’s a big number. And I think, I guess, and
Jeff spoke to this a bit, but we proliferated an industry where
we have, I think the most responsibility to make sure that we
have patient safety and quality as our number one priority. And
I know nobody disagrees with me on that. I think we just have,
now we have to take a step back and look at whether or not what
we’ve done is necessarily the right thing and I think everyone
here knows as firm as I’'ve been on my worry about this, I am
perhaps the biggest fan of home and community-based services, so
that is not my issue. My issue is really how we do it, and even
if we believe that market forces will fix the supply and demand
piece over time, which I do believe over time the question is
there’s a lot of harm that can be done in the time it takes for
market forces to work. And so I worry not only about the
surveillance question which is very real so I'm comforted by the
fact that there is an opening review before we ever turn the

lights on, but then once that happens of course there’s ongoing.
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We have real workforce issues, so in some of these places where
we proliferated, we are just moving paraprofessionals who are in
short supply from one agency to another and then we’ve increased
cost. So we have administrative structures that manage all of
that. So I guess my point in all of this is it’s been now I

think three or four years since we did the CHHA - pardon?

JEFF KRAUT: RFP.
VICKY HINES: Yeah. Four years maybe. I can’t remember
the year. You think it’d be burned in my brain.

DAN SHEPPARD: it was 2012.

VICKY HINES: OK. 2012 so three years. And I wonder if
now is the time for us collectively perhaps in 2016 to just take
an overall look, the industry has changed a lot in the last
three years and I think we need to take a look at CHHAs and
LHHCSAs together in the context of managed care and the context

of overall need and perhaps that’s a piece of what Dr. Rugge—

JEFF KRAUT: OK, let me just, you heard what Vicky said.
I’'m going to - just take some time to think about it because we

do need to decide at the next, I think bring this back and have

35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

that conversation based on. John, is it OK? I’'m going to take
the prerogative, I have to do some time management here so we
have some issues. I’'m going to suspend the reports right now
and I'm going to open the Project Review and Establishment
Committee. What I'm going to do is I’'m going to ask for all the
paplications where we have recusals to be come before us to vote
because there are some of you who have indicated that you can’t
stay beyond a certain time, and I have to make sure I have a
qgquorum to get those with low voting members approved and out and
I'm going to run that first and then I’'m going to, after we go
through all the recusals I'm going to come back to the committee
reports and then we’ll open up again in the order the project
review. So if you followed me, good power to you.

The first things, the first applications I’'m going to call
is where Mr. Robinson is in a conflict, so I could chair it and
then he’ll come back in and then he’ll run the rest of them.

The first one is a certificate of incorporation for Jones
Memorial Hospital Foundation where a conflict has been declared
by Ms. Hines and Mr. Robinson, both of whom who have left the
room. May I have a - the committee made a motion for approval,
do I have a second? The second Dr. Gutierrez. Any comment by
the Department? Hearing none, I’'11 call for a vote. All those

in favor, aye.
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[Aye]

Opposed? Abstention? The motion carries. Oh, I should’ve
said, I've just called to order the Establishment and project
review committee and we just voted. OK. The next application
we’re just help me here, Pittford Pain I think. What? Page
four. The next one I’'m going to call application 151008B,
Pittsburgh Pain Center LLC Monroe County. Conflict and recusal
by Mr. Robinson and Ms. Hines. This is to establish and
construct a single specialty am-surge center to provide pain
management services at 727 Linden Avenue in Pittsburgh. The
Establishment and Project Review committees recommended
continent approval at the September 24 meeting. however, at the
October 8 Full Council meeting the Council voted to have the
application considered at the next cycle. DOH recommends
approval with conditions and contingencies, and expiration of
the operating certificate five years from the date of issuance.
The Establishment Committee recommended approval of condition
and contingencies and expiration of the operating certificate
five years from the date of issuance which was recommended at
the 9/24 meeting of the Council. So, I have a motion from the

Committee. I have a second Dr. Gutierrez. Mr. Abel.

CHARLIE ABEL: So, Jjust to remind folks what the, I think

the contentious issue was here, the unique issue, the Department
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recommends approval. The HSA has recommended disapproval. The
Department has been in contact with the HSA in the interim
period as it was even before this project was originally
presented. We both respect each other’s positions. We both
retain our positions. The Department continues to recommend

approval and that the application is before you. Thank you.

JEFF KRAUT: Any questions or comments? Hearing none,

I'11 call for a vote. All those in favor, aye?

[Aye]

Opposed? Abstentions? The motion - I’m sorry. You have
one abstention. Opposed? The motion carries. Could we have Ms.
Hines and Mr. Robinson return to the room please. The next

application we’re going to call will be up to him. I think -
You want to start with the beginning of the sheet? You gonna go
with just Dr. Kalkut or are you doing to do Adirondack?

Alright. Well, let him decide. He better not have - OK.

Everybody stays. Is Ms. Hines coming back in?
PETER ROBINSON: She’s coming back in.
JEFF KRAUT: OK. Take it easy. Catch your breath. What

did you run?
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PETER ROBINSON: I was actually, everybody came out from
the competition, everybody’s over there right next door. 1It’s

great. By the way, sorry. But the Finger Lakes region,
Rochester was one of the winners. I’m thrilled so that’s why I
got a big smile on my face but now back to the business at hand.
So, this is application 152093C, Adirondack Medical Center
in Saranac Lake. This is to construct a new surgical site with
six new ORs including one hybrid OR relocated an existing
endoscopy suite and replace an existing MRI suite. The
Department recommends approval with conditions and contingencies

as did the committee, and I so move. Second, Dr. Gutierrez.

JEFF KRAUT: I have a motion, seconded by Dr. Gutierrez.
Department of Health comments? Any questions from Council
members? Hearing none, 1’11 call for a vote. All those in

favor, aye.

[Aye]

Opposed? Abstentions? The motion carries.

PETER ROBINSON: Calling application 152035C, NYU
Hospital Centers. Conflict and recusal by Dr. Kalkut who is

leaving the room and Dr. Boufford expressed an interest. This

39



10

11

12

13

14

15

16

17

18

19

20

21

22

23

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

is an application to construct a hospital division located at 70
Atlantic Avenue in Brooklyn by relocating the current offcampus
emergency department and adding two med-surg beds. Primary care
other medical specialties and multispecialty ambulatory surgery
services. The Department recommends approval with conditions
and contingencies. As did the committee, and I so move. Dr.

Gutierrez, second.

JEFF KRAUT: I have a motion made and seconded by Dr.
Gutierrez.

JOHN RUGGE: Just a guestion.

JEFEF KRAUT: Mr. Rugge. Dr. Rugge.

JOHN RUGGE: The application indicates this is 160,000

square foot addition, but the components add up to only 68,000.

What happened to the other 91,000 square feet?

JEFF KRAUT: Charlie, do you understand the question?

You understand the question but I’m not sure if you -

sorry, e€Xcuse me.
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CHARLIE ABEL: I don’t have a ready answer for you. I

apologize.

JEFF KRAUT: It could be a typo, or it could be a

material difference.

JOHN RUGGE: Only 91,000 square feet.

JEFF KRAUT: Let’s assume we'’re approving a 91,000 square
foot building. 1It’s probably given the size of it. Any other
questions? Hearing none, I’'11 call for a vote. All those in

favor aye.

[Aye]

Opposed? Abstentions? The motion carries.

Oh, I'm sorry. Dr. Boufford has a state. OK.

PETER ROBINSON: Yes. Thank you. Application—
JEFF KRAUT: Is Dr. Kalkut still staying out?
PETER ROBINSON: He’s staying out. Application 132127C,

Four Seasons Nursing and Rehabilitation Center in Kings County.
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A conflict and recusal by Dr. Kalkut. This is to expand an
existing 20 bed ventilator dependent unit to 30 with a
conversion of 10 RHCF beds. The Department recommended
disapproval on the basis of need. The Council recommended

approval, and that is the motion that I am making for approval.

JEFF KRAUT: So I have a motion from the committee for

approval. I have a second by Dr. Gutierrez. Mr. Abel.

CHARLIE ABEL: Thank you. So, the Department continues to

recommend disapproval on the basis of need for this application.

We are guided by our regulation as is the applicant, the article

28 facilities and this council. We do not change our
recommendation.

JEFF KRAUT: Any questions from the - Yes, Dr. Strange.

DR. STRANGE: Can we just where we stand on
that?

JEFF KRAUT: You know, Dr. Strange hadn’t attended - you

hadn’t been at project review to hear the conversation, so—

DR. STRANGE: Can we summarize?
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JEFF KRAUT: I’11 let you -
CHARLIE ABEL: Sure, I can summarize. There is a vent bed

need methodology. And I’'11 try to present the applicant’s points
as well, try to be fair about that. There is a vent bed need
methodology and this methodology shows that the vent bed need
for the New York City planning region, it is New York City that
we’re looking at, is more than satisfied. The methodology and
the regulation 709.17 is very specific with respect to what
happens when there is a need versus not a need as produced by a
number of factors that go into producing the number of vent beds
resource that the need methodology would permit. We have been
applying this regulation consistently. There have been a number
of applicants that have expressed an interest in additional wvent
beds since we did a competitive review back in 2011 to review
applications to meet a need that existed at that time and all
but one of the facilities that were approved, a number of
facilities were disapproved, have come online. So, in the
interim period. Number of applicants have applied for
additional vent beds in the interim and we’ve told those
applicants that the need is met and we give them an opportunity
to either pursue their application before the PHHPC with a

disapproval recommendation or they can withdraw the application.
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All other applicants have withdrawn their application with the
department’s position that if we see additional need in a
region, New York City and Long Island we had competitive reviews
back in 2011 and 2012, the Department would do a solicitation
for additional applications. We would expect that that would be
of a competitive nature, and we would be selecting the best
applicants from those that have been submitted. We continue to
see that there is no need. The methodology produces a gross
number of vent beds for the New York City region. This
application is for the New York City region, it’s in Kings
County, and the - so we have no ability per the regulations to
approve an application at this time. The applicant has said that
— oh an additional element is that as, in the time period
directly after hurricane Sandy which disturbed a number of long
term care facilities in the New York City region, the applicant
was given temporary emergency approval by the Commissioner to
operate 10 additional vent beds. The emergency obviously has
subsided. All the vent bed resources that were negatively
impacted by hurricane Sandy have come back online. The
Commissioner withdrew that emergency approval, rescinded that
emergency approval for the 10 vent beds last year about 16, 18
months ago now, but permitted the additional 10 vent beds to
provide services to the patients that were receiving services at

that time until a trick down to the actual 20 bed vent bed
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certification that Four Seasons currently has. Applicant has
requested certification of an additional 10 beds. Vent beds.
The applicant has said I think two points that are important to
consider; one the regulations speak to a need for revision
within three years the regulations were enacted in 2005. The
Department’s response to that is that the five yaer - three year
period was specific to a 95 percent occupancy threshold which in
context will respond I think to another one of the applicant’s
concerns and that is that the Department did not follow it’s own
regulations with respect to considering local factors in it’s
determination with this application.

Now, the regulations are written in such a way that if
there is no need, if the need number for vent beds given all of
it’s inputs shows that the existing resource is greater than the
projected need which in this case it does, there is no ability
to bring in local factors. You can only bring in local factors
if there is a need for additional resources, but utilization is
less than 95 percent, that 95 percent number I mentioned

earlier. That is a, that -

JEFF KRAUT: Hold on. Because - We got into the weeds on

some of that. That didn’t help you. Did it help you a little?

DR. STRANGE: So the question is..
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JEFF KRAUT: Did you want to know why the committee
overturned -

DR. STRANGE: So the question is, is the utilization right

now necessary 1in that area, in that geographic area that it
would impose a healthcare disparity such that the need is such
that we should be looking at this in another way? Otherwise
what you’re saying here is that there are enough vent beds and
if we dilute this even more, we could, not only are we going to
effect financially potentially the impact of this, but quality
eventually gets affected when you dilute things such as this.
so, 1f the State is saying, and we represent the State to the
community that this is not something that’s an absolute need

right now, I’m not sure why we should be voting for this.

PETER ROBINSON: So the committee did take those factors
into consideration. I think that the local issues did seem to
be much more on our minds as we looked at the presentation by
the applicant. We had a sense that demand was certainly there
and the applicant’s argument that in fact the drop in census was
really driven by the requirement that they actually not admit
new patients until they come down to the certified level of 20

that was in place prior to the emergency authorization, up it by
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10 during the period just subsequent to Sandy. So, our view was
that the application actually did have merit from a need
standpoint, and that they made a very cogent case on the basis

of quality.

DAN SHEPPARD: $So, can I - So just, I think this has been a
difficult issue for us as staff at the Department because the
regs are so clear in our view of them, and we’ve done our best
and we’ve done what we believe is necessary, but I think what we

also respect is that this council can take a broader view, and

you clearly have on several occasions. I think, under these
circumstances, what seems best is vote as you will. This 1is a
construction project. Your vote is ultimately the

commissioner’s decision and I think we will weight that very
heavily the discussions here that have taken place over the past
several meetings in making our recommendations to the
Commissioner as to the final disposition of this. So I think
this is, again, I'm trying to do this to wrap up an issue in the
interest of everybody’s time. This is a great example of why
our regs need to be modernized. We’ve been clear, Charlie has
been very articulate and forceful over the past several meetings
as to all the challenges and God knows we’ve wrestled with this
one, but I think we’ve done what we feel as a staff job is our

job to recommend disapproval based on the regs. The committee
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and we’ll see what the full council does, and I think we’ll move

forward from there.

JEFF KRAUT: Mr. Fassler.

MICHAEL FASSLER: Quick question. I mean, the applicant

sent data showing that the occupancy in Brooklyn was mostly in

the 90s except for one place. Did the Committee agree with that

data?
PETER ROBINSON: We did.
MICHAEL FASSLER: OK. Thank you.
JEFF KRAUT: OK. So, does that, you have a sense of what

went on? OK. Any other questions? So if not I’'11 call for a
vote. All those in favor say aye?
[Aye]

Opposed? Abstentions? One abstention. The motion carries.

PETER ROBINSON: This is application 152116E, Winifred
Masterson Burke Rehabilitation Hospital in Westchester County.
An interest by Mr. Fassler. And this is to establish Montefiore

Health System Inc., as the active parent and co-operator of
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Winifred Masterson Burke Rehabilitation Hospital. The
Department and the Committee recommended approval with a

condition and a contingency, and I so move.

JEFF KRAUT: Do I have a second? I have a second Dr.
Gutierrez. Mr. Abel, any comments? Any questions from the
Council about this. Hearing none I’1l1l call for a vote. All

those in favor aye.
[Aye]
Opposed? Abstentions? The motion carries.
I’11l be in conflict on the next applications, and I’11 turn

the mic over to Mr. Robinson.

PETER ROBINSON: Thank you Mr. Kraut.

We’1ll note that Mr. Kraut is leaving the room. The first
is a series of certificates mainly certificates of
incorporation, and I’11 just run through them quickly and ask
for a motion as a batch. North Shore LIJ Stern Family Center for
Rehabilitation, a name change; North Shore Long Island Jewish
Health System Foundation, a name change; North Shore Long Island
Jewish Health System Inc., a name change; North Shore Long
Island Jewish Healthcare Inc., a name change. All conflicted, a

conflict by Mr. Kraut. The Department and the Committee
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recommended approval. May I have a motion, Dr. Gutierrez, a

second, Dr. Kalkut.

DR. STRANGE: I’d like to declare an interest also on

that.

PETER ROBINSON: Thank you. And an interest by Dr.

Strange. Any questions? Call the question, all in favor?

[Aye]

Any Opposed? The motion carries.

Mr. Kraut remains out of the room for this next application
as well. This is application 151227E, Surgi Care of Manhattan
in New York County. This is a request for a two-year extension
of the limited life for the CON number 071052. The Department
recommended approval with an expiration date of the operating
certificate two years from the Public Health and Health Planning
Council recommendation letter with a condition and
contingencies. The Committee recommended approval with an
expiration date of the operating certificate one year from the
Public Health And Health Planning Council recommendation letter
with a condition and contingencies. And I’d like a motion for

the - and this is a motion for the Council’s one year extension.
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That’s Dr. Gutierrez, and a second by Dr. Kalkut. Thank you.

Mr. Abel.

CHARLIE ABEL: I don’t have any comments. I’m not sure if

Counsel does.

PETER ROBINSON: Members of the Committee or the
Council.
VICKY HINES: OK, so, I think especially since the

conversation that we had this morning about the prior
applicants, so we had a lengthy discussion for those of you who
aren’t on establishment about the fact that this was an
applicant that over a period of five years served zero Medicaid
patients, and they had set a very lot target I think of one
percent originally. So, I did end up voting yes on the two-year
extension and I’'ve got to tell you I’ve had a crisis of
conscious since I did that because in voting yes for a continued
extension we are essentially saying that the five year limited
life means nothing; that you can make a commitment, show zero
progress, and that’s OK, we’ll let you do it again. And I think
after this morning’s conversation if we approve this continued
extension we’re saying the same thing to that applicant. So

it’s OK to say my new target is four percent, not to mix the
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applications, but just to use it as an example, but I am very
concerned about the fact that this is an applicant who recently
because they’re looking for a permanent certification recently
has done all the things that they should’ve done five years ago
or three years ago or two years ago to try to serve the Medicaid

population and I just think it’s a travesty that over five years

they’ve served none. So, I'm going to vote no today.

PETER ROBINSON: Other gquestions or comments? Dr.
Brown?

LAWRENCE BROWN: I guess I have a point of information.

So, the motion on the floor is from the committee to have a one-
year. And our colleague is now saying that, are you now voting
against that motion? I see. So, 1f the motion on the floor

fails, does that mean - what does that mean in terms of the

applicant?
PETER ROBINSON: Well, we’ll have to take another motion
to determine what we do next. We first have to act on this

motion, and depending on the outcome of that, we then have the
opportunity to make a different recommendation, a different
motion. So, we just have to call the question on that vote. Dr.

Gutierrez.
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ANGEL GUTIERREZ: The motion being one year. the
difference in between the position taken by my colleague Ms.
Hines and the motion can be measured by how draconian you want

to be. A vote no would mean they don’t get -

PETER ROBINSON: Well, then we would see where we go
after that.
ANGEL GUTIERREZ: In one year, they have one year to

correct and come back and show that they have actually acted on

our concerns.

PETER ROBINSON: That’s correct.
OK. Well, let’s see where we stand. I’'m going to call the

qgquestion. All those - Dr. Boufford.

JO BOUFFORD: I just apropos of Ms. Hines comment I was
interested in were there, in the original approval of five
years, was there a target, an observation, an expectation and a
contingency that was not met? Ok, I didn’t hear that explicitly.

Thank you.
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PETER ROBINSON: I think that was actually what you,

that was the point you were making, was it not?

JO BOUFFORD: I heard she was disappointed, but I didn’t

hear -

PETER ROBINSON: So, because we have to be really
careful, I'm going to call the question. I may need to do a roll
call just to make sure we have the count correct. So, all in
favor of the application? One year. 11 is the count. That is
not a quorum. So the motion does not pass. And I think at this
point we have to open it up to another motion. Ms. Hines would

you like to make a motion.

VICKY HINES: I assume that simply means that we would not

approve any extension on their -

PETER ROBINSON: That could be the motion.

VICKY HINES: That would be my motion. That we disapprove

their request.

PETER ROBINSON: That motion would in essence shut that

down. Shut them down. Are you making a motion?
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VICKY HINES: So, I’11 make the motion that we disapprove

their request for permanent life or an extension.

PETER ROBINSON: Do I have a second? Second, Dr.
Berliner. Sorry. Questions.
LAWRENCE BROWN: Yes, I have a question for the

Department. Abel, did the Department monitor this applicant and
get feedback along the five years to share with them or receive

information from them about where they were in their progress?

CHARLIE ABEL: The applicant in the course of our review we
found that the applicant had submitted the annual reports in
accordance with a condition of approval originally. The
Department did not actively engage the applicant until the time
of this application with respect to being able to speak with it
about it’s performance in meeting it’s charity care and Medicaid

goals.

LAWRENCE BROWN: Kind of a follow up with that please.

Is this part of the usual practice of the Department? Because

I’m just sort of curious for these five-year limited life do -
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does the Department do anything more than just receive the

reports from the limited life applicants?

CHARLIE ABEL: It becomes a matter of workload and where
our resources most importantly directed, and in the course of
the previous five years, resources needed to be directed to

other things.

PETER ROBINSON: Dr. Gutierrez. And then Dr. Strange.

ANGEL GUTIERREZ: If I understand this correctly, by our
vote of No, not moving forward, not giving further approval, the

facility shuts down, correct? Correct?

CHARLIE ABEL: Well, I’1l1l defer somewhat to our Counsel’s
office, representatives, but this approval originally was done
to approve the establishment of an article 28 operator. The
expiration for that approval is either about to come due or has
perhaps already come due. It’s been our position that as long
as the applicant is working cooperatively with the Department on
an extension application, if a expiration date for it’s
authorization to operate has come and gone, it may continue to

operate. The notion or the possibility that an establishment
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authorization terminates because of inaction by PHHPC, I don’t

recall that situation occurring in the past.

ANGEL GUTIERREZ: What would happen with the care that is

currently being delivered to a number of patients?

GARY KALKUT: And what’s the timeframe for the closure?

RICHARD ZAHNLEUTER: What you’re discussing is completely
unanticipated. So I don’t think that there is a closure plan
that would give you a timeframe. I think you have a situation
here that has been made first instance situation just by the say
the Committee handled it and by the way we’re handling it now,
so it’s hard to predict. But I have a suggestion that might
work for everyone’s interest is if you want to table this for
the next meeting, then perhaps Charlie and I can work out
contingencies, just like we did with the earlier application
this morning, and we can avoid crisis interruption and service,
and we can also more coherently look at the situation and come

up with a good solution in the next meeting in February.

PETER ROBINSON: Well, again, I was coming along the
same lines here again, understanding there are other venues that

could probably pick up the care, I get that. There are
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insurance issues, there are issues of other staff that we’re
going to put on unemployment. You have many other issues that
go way beyond the healthcare here and I would agree that this is
probably the first time in my 12 years of seeing this that
something like this has come before this committee, on both
committees that I’'ve sat on. I think it would be a crisis, and I
think we should as a council at least give some time to some
resolution, understanding that if not then we have to come back
and consider this vote. But I think to just acutely interrupt
care here right now, not only puts a burden on the patients,
although I don’t know that that’s a huge burden, I think there’s
alternatives, but I think the staff, the community and
everything else here is a major issue besides what we would have
to do during this busy holiday season right now to shut this
place down. I don’t know that we’re doing - I don’t know that
we'’re serving the public’s best interest understanding that I
get the Medicaid need methodology and I get all that, and I
understand the $9 million at the end of the day, but I don’t

know that we’re making the right vote to do it so abruptly.

PETER ROBINSON: Let’s see, Dr. Kalkut, then I'm going

to go to Dr. Berliner, then to you Dr. Gutierrez.
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GARY KALKUT: I would agree with that, and I voted for the
one year extension which is in fact, eight or nine months in
order to collect the data, but this applicant was 0.0. There
wasn’t ambiguity about it. So, I think whether there’s action
or message sending or whatever, I think this does tie back to
what the earlier discussion and what the position of this
council will be about living up to expectations about Medicaid
and it’s expansion and what’s promised on an application. I do

think though the disruption is significant for today.

PETER ROBINSON: Dr. Berliner then Dr. Gutierrez, then

Dr. Martin.

HOWARD BERLINER: Yeah, I don’t see any reason why, --

PETER ROBINSON: Dr. Rugge. I gotta start looking
right.

HOWARD BERLINER: I don’t see any reason why there can’t

be a plan of closure to be handled over 30 days or 60 days or 90
days as would be the case with a hospital that was closing or
some other article 28 that had lost it’s license. I mean I
don’t, I think a vote not to renew the limited life could

include that as a condition that the Department has some amount
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of time to close the place down and to deal with the questions
that Dr. Strange has raised about what to do with the staff and
alerting the community and splitting up the profits, stuff like

that.

PETER ROBINSON: Dr. Martin and then Dr. Rugge.

GLENN MARTIN: Yeah, it’s essentially a procedural point to
echo what Dr. Berliner said. I was supportive of the one year
because I think they got into a situation where it wasn’t
necessarily the Department’s finest hour, and it certainly
wasn’t their finest hour, and I thought it was perfectly
reasonable to give them a matter of months to get their act
together. If we do, however decide that we’re shutting them
down, I see no reason not to come back in February. If we turn
it down, then I think as a contingency we could just make the
motion that says that we’ll give the State 90 days to work out
an appropriate closure plan. Unfortunately we’ve had a lot of
experience closing things down it seems to me over the last
couple of years, and I have great faith in the Department
figuring out a way to do that in a smooth way, especially since
I recall this is an ambulatory surgery center where you’re not
having people chronically treated or whatever. They come in,

they leave, it may take a week or two from start to finish,
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maybe a little bit longer. It shouldn’t take forever. So I
would think that we would combine it in one action, even though

it’s not an action I'm favorable with at the moment.

PETER ROBINSON: Thank you. Dr. Rugge. And then Dr.

Boufford.

JOHN RUGGE: 1In response to Dr. Strange’s concerns, I think
it’s the responsibility of the operator to meet the terms laid
down by this Council and not the responsibility of the Council
to address the issues that belong to the operator. And if our

contingencies have any meaning whatsoever, we should stay by

them.

PETER ROBINSON: Dr. Boufford.

JO BOUFFORD: Sort of almost persuaded - I do agree with
that in principle. I guess the question really, I mean, I

always feel a little bit as you say that if you allow people to
submit reports and nobody says anything, in a State like New
York that’s quite carefully regulated, you can just probably
keep sending it in. However, I was going back to our counsel’s
suggestion which might be that there is a deferral until the

next meeting pending the Development. It’s actually of a
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corrective action plan that satisfies the council. If it does
not satisfy the council then we could vote either to close and
move into a closing procedure or extend for a year. But it
seems to me that there’s got to be something that comes out of
the provider more than just giving them a year to have something
come out of them and perhaps a deferral until the next meeting

would do that.

PETER ROBINSON: OK. Dr. Brown then Ms. Hines.

LAWRENCE BROWN: Hearing all the arguments and issues
that have been raised, I must say that I’'m leaning in the
direction of closure with the contingency given, following
counsel, but the contingency giving the opportunity for a
closing plan. My concern about a corrective action plan,
they’ve had five years. So I mean, giving them an opportunity
to have a corrective action plan to continue to exist to me
seems to be less persuasive and certainly not having the impact
of having providers appreciate the guidance of this council. So
I think the extension or the contingency should be based on
extension of a time to close, as opposed to time to provide a

corrective action plan.

PETER ROBINSON: Ms. Hines.
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VICKY HINES: So we had a bit of a discussion with the
applicant about their corrected - it was verbal, we didn’t see

anything in writing but the Department was very comfortable that
they were now doing all the right things and I’11 speak for
myself but I think there was some sense that what the actions
they are putting in place now five years later were the right
actions. They were actively trying to contract with managed
care companies, Medicaid managed care companies, working with
social workers in the hospitals and at the time we comments that
you could’ve done that five years ago. So I do think that they
take the issue seriously now and my view is what message are we
sending if we allow zero improvement or zero progress on a very
real commitment and then say, well, that’s OK, we’re going to

give you another year.

PETER ROBINSON: So, I'm going to call the question now.
Dr. Gutierrez.. yeah, there’s a motion, no we have a motion. We
did have a second motion from Ms. Hines and we had a second from

Dr. Kalkut.

RICHARD ZAHNLEUTER: Mr. Robinson, excuse me, could I
clarify because I really have to reason this through in my mind

as we go through it. Maybe I’11 reason through it out loud. We
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have a motion to either grant or deny the application, and I

think the motion is to deny the application.

[That’s right]
So, that would be a yes or no. And I think a consequence
then of a denial would be that it does not have an extended

life.

[That’s right]

And a consequence of that would be closure would have to
occur and consequence of that would be a closure plan would have
to be submitted, the Department would have to review it, and if
acceptable, the Department would approve of it. So, in the
interim between this vote and the time when the Department
approves the closure plan, what would the status of this entity

be? It would be operating, although on a level that anticipates

ending.
PETER ROBINSON: I think this falls under the category
of the Commissioner’s emergency authority to - pardon me?

RICHARD ZAHNLEUTER: Client to lawyer in real time here, I
vaguely remember, different but somewhat similar situation came

up a year or so ago that under the state administrative
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procedures act while there’s a decision pending with the State,
the licensure status doesn’t change? I don’t know if we can fit
that in here, but that is true under (SAPA), but it requires ..
if there’s an expiration under natural occurrences due to
inaction, then it continues. But I don’t think that’s the
motion that’s on the table here, because you are denying the
application for extended life if that’s the way it goes. And so
I don’t think that what you’re posing is the right scenario

under SAPA for that extension.

PETER ROBINSON: So, council, let me make a suggestion
here, let’s have the vote on this and determine what direction
the Council chooses to go it, and then if there is an additional
action that the Council needs to take in order to allow for
assuming a vote to not extend, then we can put that on the table

to give the Department the authority to manage a transition.

[may I ask a question?]

DR. STRANGE: My only question would be if we took Dr.
Brown’s suggestion and incorporated it, and I'm only suggesting
it, into your motion, whereby we vote to close with an
appropriate closure plan so determined by the Department to come

back to this committee in February so that we’re all comfortable
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with that, I mean, I think that’s what I'm hearing. Dr.

Berliner said the same thing. We give it 90 days, 120 days,

whatever it takes, but at least put it into the motion then I

would feel more comfortable with it at that point.

PETER ROBINSON: So..

JO BOUEFFORD:

It may be a useful question information,

because I think Charlie wasn’t clear when the operating date,

has the five years past?

CHARLIE ABEL: Yes, it has. 1It’s in our review. May of

2015, the authorization to operate had expired. The

establishment authorization expired.

PETER ROBINSON: So, what the Department is indicating

is that they’re not actually sure they can resolve the questions

of what the implications are for a vote in support of the motion

that you made, and the request actually would be if we would

defer until they
sentiment of the
nonetheless, the
be the sentiment

we would request

have time to think through recognizing that the
Council now is not to approve an extension, but
appropriate way to structure that, should that
of the Council going forward. So, I think what

and thinking this would be the two of you made
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the motion and the second, if you would withdraw your motion and
your second, and then put on the table a motion to defer this
decision perhaps even with a sentiment on the part of the
Council that we are not inclined to extend the life of the

application.

VICKY HINES: I guess the only thing I’'m uncomfortable
with is that I don’t know that we have a quorum vote that we’ve
heard from many of us that we would be inclined to deny, but I

don’t know that the Council is inclined to deny.

PETER ROBINSON: I understand. But that, if you
incorporate that in the motion then at least it gives the
Department a direction in which to work as opposed to just a
plain deferral which would actually leave things in limbo

completely I think. So, --

JOHN RUGGE: Mr. Robinson, does this imply a request to

the Department for a closure plan that could be voted upon at

the next meeting? That’s the thrust of the recommendation.

PETER ROBINSON: That’s the sentiment. Right.
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RICHARD ZAHNLEUTER: Mr. Robinson, can I mention one other

thing? Part of what I'm wrestling with is the provisions of SAPA

which is the State Administrative Procedure Act are pretty
complicated and I don’t have time to actually look at them in
detail and I think that there might be a provision that says
that if a permit or license is not renewed then the entity has
four months to continue that activity because a period of time
in which the entity can pursue an article 78 court remedy. I
just don’t have time to research that adequately on the fly

right now in this real time circumstance.

PETER ROBINSON: and if the actual application expired
back in, the five years ended back in summer, we may have

actually used up those four months.

RICHARD ZAHNLEUTER: That’s a pertinent factual inquiry in
addition to the legal inquiry and it would be useful if we
didn’t make a decision realtime right now that had these

conseguences.

PETER ROBINSON: Well, we're talking about a deferral,

but I think that what I want to be clear on here is that there

seems to be a strong sentiment on the part of the Council not to

renew this application. Now, we, you’re asking us not to take a
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vote on that. But I think expressing that in some fashion in

the motion may make some sense. Dr. Martin and Dr. Gutierrez.

GLENN MARTIN: So I guess it’s a point of information. If
we do nothing, or let’s say we phrase it for approval and we
vote it down, then we’ve expressed what we said and then you can
do research to your heart’s content which sounds like it’s going
to take a little bit of time to figure out what’s got to be
done, but we have essentially have said we’re not going to
approve it. End of discussion. And now the ball is back in
your court to close them up, consistent with whichever
appropriate parts of whatever appropriate law there is to do it.

Is that correct.

RICHARD ZAHNLEUTER: Yes, that’s correct, and I’'d like to

work with that.

GLENN MARTIN: So it’d be easier, so it sounds like it
would be easier if we made a motion to approve it and then voted
that down and that would then end it, we’re done. Or was it
easier to vote it - make the motion the other way? I’m not sure
which one, gives you the leeway to basically say, we’re done
with it. They’re shut. And then you do what you need to do to

do that legally.
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HOWARD BERLINER: I thought we accomplished that by

voting the one year down.

PETER ROBINSON: Pardon me?

HOWARD BERLINER: We’ve accomplished that already,

because we voted down the one year. We still have a motion.

GLENN MARTIN: So we can stop -

PETER ROBINSON: We did not affirm that vote, right?

So, it didn’t pass.

GLENN MARTIN: So if no one moves another motion are we
done? Basically? And then you’ve got your four months, six
months, three months, whatever you figure out it is to shut this

up”?

RICHARD ZAHNLEUTER: No, we wouldn’t be done, because no

action was taken on that vote. The application would be

pending. It would be tantamount to a tabling.
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GLENN MARTIN: Alright. So we have to take some sort of

vote in your opinion.

RICHARD ZAHNLEUTER: I would request in February, but that’s

up to you.

GLENN MARTIN: But we could take a vote now, and again, I'm
just trying to understand, if we take a vote now and the motion
was, let’s say, to approve, to disapprove and we voted majority

to disapprove..

RICHARD ZAHNLEUTER: Then what would happen would be as a

manner of law certain things would happen or not happen.

PETER ROBINSON: So, let me point out to everybody that
we are at quorum. So i1f somebody descents then we are in limbo.

So we really, if we can, need to come to some—

JOHN RUGGE: It seems to me that proposing a motion to
ask the Department to present a closure plan allows us at the
next meeting to either accept or reject that closure plan, and
sends a clear signal to this institution and the community that

we are serious about our contingencies.
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[GLENN MARTIN: That makes no sense at all.]

RICHARD ZAHNLEUTER: I appreciate that suggestion, but the
process is that the applicant has to submit a closure plan to
the Department and then the Department has to review and

approve.

JOHN RUGGE: Then suffice for us to request a closure

plan from the applicant.

PETER ROBINSON: I think the issue here is that we
actually have an application before us that we actually have to
make some decision about. So we either table it, we disapprove
it, we approve it. That’s really where we gotta go on it. So,

that’s our option for right now.

HOWARD BERLINER: So what is the motion—

PETER ROBINSON: The motion on the table right now is

disapproval from Ms. Hines, and actually Dr. Kalkut who seconded

it - Dr. Gutierrez who seconded this one, yes -

ANGEL GUTIERREZ: No, I did not.
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PETER ROBINSON: You did. Dr. Berliner. Thank you. So,
What we’re hearing from the Department is a request for a
deferral of this application so that they can actually sort of
structure this in a - give us a structure that would allow this
to happen in an appropriate fashion. So this doesn’t preclude
our disapproving the continuation, but asking that we defer

action on that until the next meeting, the next cycle.

JO BOUFFORD: I guess it’s not clear to me if you, if as
you say the Council votes down the application and there is a
sequence of processes prescribed in law that will guide the next
steps why we would need to wait for you to tell us that, if
based on the data we have we believe it should not be given a
one year extension, and then, if that’s a definitive vote, then

you do what you have to do based on the law. So they have their

rights and other things. I’'m not sure how a deferral works,
versus a clear vote. That’s what I’'m questioning.
PETER ROBINSON: Mr. Sheppard.

RICHARD ZAHNLEUTER: What I was going to say in response was
that I'm not sure because I haven’t had the chance to face this
before this moment and I haven’t had the chance to do the legal

research regarding SAPA whether or not a vote for disapproval
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means that the entity has another four months to challenge this
action in court or not, and then therefore whether it means it

has to close or not. I Jjust haven’t had the chance to get -

DAN SHEPPARD: So, I think there are two things happening

here. And again, as it was mentioned earlier, this hasn’t
happened before. So, in sort of real time we’re trying to sort
through this. There are legal issues that Mr. Zahnleuter

mentioned, and then there are the programmatic issues that with
respect to I think there was some questions about what happens
to the patients, what the timeframes are, those are not
questions in real time here we can answer for you. So I think
what was being suggested was that moving this to the next
meeting which we would agree that it would come to the next
meeting, would give us an opportunity to answer definitively all
of the questions, legally and programmatically that are coming
up. It’s not clear to me that if the Department, if the Council
votes for disapproval I don’t know that Mr. Zahnleuter can

answer the legal questions as to what that would mean.

PETER ROBINSON: But if the motion for disapproval

includes a with a timeline that is developed by the Council, the

Department, that reflects the realities of concerns about
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patient care and compliance with SAPA, would that actually give

you the flexibility that you need to sort of work that through?

DAN SHEPPARD: I mean, the closure process is prescribed in
statute and PHHPC’s role is prescribed in statute and I don’t
believe that there is any connection between the two. I don’t

know that that helps.

PETER ROBINSON: OK.

LAWRENCE BROWN: It seems to me that, and I appreciate
the guidance from counsel, but I agree with Dr. Boufford, I'm
still not clear. It seems to me that a counsel is going to do
what a counsel has to do. Whatever they’re guided to do by
statute or any other guidance. So I’'m not sure why a decision
by this council would hamper what you are required to do by

statute or not.

PETER ROBINSON: And it does seem like the applicant has
some rights in this process as well, which they can exercise and
at their discretion. Is that right? OK. I think what we’re
going to do is I'm going to call the question, and this is just
to remind everybody a motion for disapproval of the extension of

limited life that was made by Ms. Hines and seconded by Dr.
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Berliner. So I'm going to call the question. All in favor of

the motion?

[Aye]

Any opposed? Two opposed. Three opposed. The motion does
not carry. Another motion? Do I have a second to deferral to
the next cycle? We have - well, it’s in limbo. Otherwise it’s in

limbo second for that. Dr. Martin.

GLENN MARTIN: Can you please explain limbo in legal terms.

No, truthfully, we have not approved the project, correct?
We have not approved continuation, we have taken a vote, we have
not, decided not to vote it for one year, we haven’t decided to
renew it at all. I don’t understand what limbo is. I Jjust -
other context. I don’t understand what the limbo is now. We
haven’t approved the project, they expired four months ago, you

got a lot of work to do. What am I missing?

PETER ROBINSON: The issue 1s there’s no deadline then

for dealing with that without -

GLENN MARTIN: There is. They expired three months ago.

How am I wrong on that?
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RICHARD ZAHNLEUTER: I can try it this way. First of all I
think I have become a little confused by the word council and
counsel, 1it’s got two different meanings but it sounds the same.
Maybe not followed everything correctly. But, I don’t have to
do anything. 1It’s the applicant that will have to evaluate the
consequences of what happens here. So it’s not a legal task for
me to accomplish. I’'m just saying that it should be researched
and a definitive answer should be put together to advise as to
what the ramifications will be and I don’t know what those
ramifications are yet because it’s a complicated area of SAPA
that hasn’t come up before. If with regard to the motion that
Mr. Fassler was suggesting, I think the limbo would be that what
existed yesterday would exist tomorrow. And then we would
handle it February at the next meeting in a more definitive and

informed way with legal advice.

GLENN MARTIN: So, let me ask, if I may. Let me ask it
more precisely; at this moment, having turned down a request to
extend for a year, having turned down having not passed to
closure, where are we? If we do nothing more just what happens

is all I'm asking.
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RICHARD ZAHNLEUTER: The status quo that existed yesterday
would perpetuate itself until the next action that would be

taken, presumably at the February meeting.

GLENN MARTIN: So they’re - they would be - so you’re
suggesting they would continue to operate essentially without a
valid, without our approval, or the State’s approval, CON,

whatever it 1s?

RICHARD ZAHNLEUTER: If indeed their time expired already,
which I don’t know factually, but if indeed that happened, then

they would continue to operate as a matter of law.

CHARLIE ABEL: I would add, they have an application before
us that they’ve been working with the Department on perfecting.
So, and our past practice has been as Mr. Zahnleuter indicates,
they’re permitted to operate in that period, if they were to, if
they chose to withdraw the application, I think it gets a little

more complicated. But I'm sure they wouldn’t at this point.

PETER ROBINSON: So does it make a difference whether we

have a motion to defer or not then?
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RICHARD ZAHNLEUTER: Doesn’t make a difference in terms of

their operation yesterday as opposed to tomorrow.

PETER ROBINSON:

Martin?

GLENN MARTIN:

should be doing.

PETER ROBINSON:

motion to defer or not we’re deferring at this point.

JO BOUFFORD:

GLENN MARTIN:

That’s your question,

Yeah.

I'm trying to just figure out what we

right,

Dr.

I think in essence whether we pass a

Forever

..one year you wanted to shut them down and

? Or..

the only question is how you shut them down safely and I have

complete faith in the State following whatever rules there are

to do that, and I think that’s where we are right now,

and I

haven’t heard anything that says it will change in February,

other than just buying another two months so we’ve virtually

given them a year anyway because now we’re up to what,

months by then.

PETER ROBINSON:

Dr.

Brown.
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LAWRENCE BROWN: I respect Mr. Fassler’s motion that’s
on the floor. I’ve asked him if he would consider either

withdrawing it or modifying it because I think there needs to be
a strong statement by this council of their concern about the
terrible lack of progress. Just capturing the minutes to me
seems to be less than persuasive about the concern raised by
this council. So I would think at the very least there needs to
be a strong statement that the council has really very little
confidence and really concern about the way this applicant has

responded.

PETER ROBINSON: Well, first of all, that is now in the

minutes, and I think you’ve said it very eloquently.

LAWRENCE BROWN: I think I’'d like to see it as a motion.
The minutes in terms of our conversation, but I think it is a
motion and it is in fact the sentiment of the council by vote to

me that’s even more persuasive.

MICHAEL FASSLER: Can other people make amendments to the

motion?
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PETER ROBINSON: Well, I don’t think we’ve gotten a
second to your motion yet, so it actually is not - did somebody
second? I apologize. But these seats are empty and I can’t
tell. So, excellent. So, Mr. Fassler. Do you have a proposal
MICHAEL FASSLER: Again, I’m hearing the wording, I'm

hearing different things. Dr. Rugge’s suggesting a closure plan,

Dr. Brown is expressing, just so we get the wording down.

PETER ROBINSON: Let’s do one thing first. We’ve got a
motion and a second to defer. Let’s call the question on that.
All in favor?

Opposed?
[Aye]

Is that everybody, because otherwise that motion does not

have a sufficient vote either. Is there anybody that’s opposed

to the deferral? Yes. Four. That motion does not carry.

JOHN RUGGE: Can I try? I would move that the Council
expresses it’s serious concern about lack of any progress to
date and is asking the Department to come back with a closure
plan for consideration at the next meeting, in accordance with

existing statute and regulation.
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PETER ROBINSON: who is the second on that? Dr. Strange.

Everybody.. you want to repeat that Dr. Rugge?

JOHN RUGGE: I don’t know that I can. This Council
expresses it’s serious concern about any progress in meeting the
contingencies and therefore would ask the Department at the next
meeting to present a closure plan for consideration by the

Council.

PETER ROBINSON: and we have a second by Dr. Strange.

[That may already be described by law, at least we’ll understand

-]

PETER ROBINSON: I'm not sure. I think actually that we
will end up having to vote on the application and we now do not
have a sufficient number of people to vote in one direction or
another on the basis of the votes that we’ve already taken. So

I think we have actually just left this now.

JOHN RUGGE: Think we lost our quorum? If we don’t have -
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PETER ROBINSON: Well, in otherwords, we need 13
affirmative votes, and we have 14 people here, and I think Mr.
Kraut is out of the room. So there’s really 13. So unless we

get -

JOHN RUGGE: But we may have - if everybody can agree to

this, we’ve got a motion that can work.

PETER ROBINSON: Right, but again, remember a closure
plan is not something the Department can request. It’s got to
come from the applicant. So for us to actually ask the

Department for a closure plan -

JOHN RUGGE: So perhaps we should say then we’re asking
the Department to request a closure plan from the applicant for

consideration.

PETER ROBINSON: I mean, in all honestly we don’t have a
gquorum that’s going to be able to act on this thing. It’s going
to come back on the next cycle I think and we’re going to have
to make a determination hopefully with a sufficient number of

votes that we can get a majority in one direction or another.
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JOHN RUGGE: Perhaps you could help us Mr. Robinson in
finding a way to express the concern of this council in the form

of the motion.

PETER ROBINSON: I think the concern of the council is
fine. I think when we ask for an act - I think if you just keep
the motion to an expression of real concern about the
performance of the applicant and the fact that the council is
guite disturbed by the fact that there’s been no progress and at
this point are not convinced that there is a plan going forward

that’s going to meet the sentiments of the Council.

JOHN RUGGE: How about this; then I would revise the
motion to state that this council wishes to express it’s serious
concern about lack of any progress and it’s waiting for further

word from the Department as to how to proceed.

PETER ROBINSON: Dr. Berliner. Is that a second.

HOWARD BERLINER: No, it’s not.

PETER ROBINSON: I need a second before we can go any
further. 1Is there a second to Dr. Rugge’s motion? Dr. Strange.
Thank you. Now Dr. Berliner.
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HOWARD BERLINER: So, I mean, we’re really in a bind here
and it’s not going to get any better because approving places
for five year lives and then as it turns out we actually can’t
close them. Which means that this whole exercise just seems
like it’'s, like I mean, 1it’s a waste of everyone’s time except
for the applicants who basically have unlimited life because I
mean, whether it’s four months, whether they go through a
judicial process which may decide we acted you know, against
whatever the rules are, I mean, I think we have to, I mean I
think it’s been clear sentiment of the committee that we want
this place shut down because of the way that they’ve acted over
five years. I don’t see how putting this off for another two
months or four months does anything except say, then they’re
going to have a closure plan and so we’ve not extended it. I
mean, either we have the authority as a council to say we’re
taking away their life - I don’t mean to speak as harshly as
that, but that’s the terminology we’re using, we’re taking away

their ability to continue to operate, or else, why, let’s just -

PETER ROBINSON: Maybe we differ on that a little bit in
that if we had now 13 votes in favor of what you just said, I
think then the Department would have to figure out how to act to

closure. So I don’t think it’s beyond the scope of authority of
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the Council to do that. We’ve had that vote, and we’ve not been

able to generate 13 votes.

RICHARD ZAHNLEUTER: Mr. Robinson, may I make a suggestion?
It might help Dr. Berliner. I’'m thinking creatively and it may
not be legal but I'm trying to be helpful. You have an
application here from an applicant. Would it be feasible for
you as a group to consider summoning the applicant at the next
meeting? The application is pending. Instruct them that you
want to hear from the applicant and you want to speak to the

applicant.

PETER ROBINSON: Well, they have an opportunity to speak
at the committee and we actually have had that conversation and
we compromised at the one year level at the committee level, but
sentiments have actually evolved since then, so I'm not sure
that we’re going to - I appreciate the creativity of the

suggestion. Dr. Berliner.

HOWARD BERLINER: I'm wondering if you could pull the

Council informally to see if the two of the three people who

voted against it -
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PETER ROBINSON: We need all - pardon me? Right. No, I
mean a poll would be just where would you stand? Right? But you

can’t even -

HOWARD BERLINER: Would people be willing to change their
vote from the past vote based on the most recent discussions?

The vote to basically close it now.

DR. STRANGE: Again, I was the one that brought this up to
begin with. I still have concern based on what our counsel is
telling this Council that he had concerns, and so I’m not
willing to change the vote. I’'m willing to listen to what Dr.
Brown said, listen to what Dr. Hines said, I absolutely respect
and understand and agree with the closure. I don’t want to
bring this applicant back here. I want this place closed based
on the fact they haven’t met five years, but I'm hearing from
our counsel who represents us and that we have a responsibility
to that community, not to this applicant, that we do this
appropriately. And yes, it may be legally written and it may be
the process that occurs, but our counsel is telling us for
whatever the reason, we need a little bit of time to make this
not a crisis. Again, I think there’s a practical piece to what
is the reality of this whole situation which is going to be

closed. So closed two months from now, four months from now,
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it’s not going to be open two years from now. That’s what we’re
saying here. And all we’re saying here I think what you’re
asking us is I need just a little time to just make sure that we
figure this out right and that we don’t hurt anybody in the
process, whether it’s the applicant, the patient, the doctors,

anybody. And that’s what I'm listening and hearing to and

that’s why I can’t vote to close - I can vote to close it with
the contingencies. I'm comfortable with that.

PETER ROBINSON: Dr. Gutierrez.

ANGEL GUTIERREZ: I was present at the Committee meeting

where the applicant heard us complaining about their lack of
compliance. They told us the things that they have done
attempting to improve their numbers. If I recall correctly they
had sent their physicians on to the clinics attempting to talk
to the other physicians and attempting to get referrals. We
made, at committee level, a decision at that point not to extend
any more than just one year. The message that the Committee
gave to the applicant at that time was a strong as we could
possibly make it. Without being draconian. We’re not going to
give you two years. You get one year, which now means only
eight months. We had spent a half hour showing that we don’t

know what we’re doing. I'm sorry. I think that the message to
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the applicant has been given. I have no doubt about it.

However, my remarks effect the way you’re voting, let it be.

PETER ROBINSON: Thank you. Dr. Martin.

GLENN MARTIN: it’s a bit out of order, so shut me up if
you wish, but I would just ask Dr. Strange directly, it sounded
like you said you would vote to close it now with certain
contingencies? Could you just say what those contingencies are?

Maybe make a motion?

DR. STRANGE: My original thought was to take Ms. Hines

motion, it’s OK, sorry to demote you, --

PETER ROBINSON: Just so you know, before you go there,

let me do this; I have a motion from Dr. Rugge and basically you

DR. STRANGE: Which is basically the same thing as we were
saying before honestly. I think it covers exactly what we were
speaking about that started this whole conversation which is
that we were sending the message that we would like a closure
plan presented by the applicant that legally met everything that

our attorney’s are looking to research to make sure that we can
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do this in a fair as easy process as can be because it’s not
going to be an easy process, and without being draconian about
it, although that was already passed, and I get that, right, but
we’re here and we’re talking about it. So we’re looking to do
what we want, do what the sentiment is, send the message, and
not appear draconian about it. So I agree with the current

motion on the table.

PETER ROBINSON: Right. Yeah. So let me just - that’s
right. THank you very much for that clarification. So, it
turns out that your application as we discussed is out of order
because of the fact that you asked the Department to generate a
closure plan, is that not correct? Did I understand you

correctly? And that the Department can’t initiate a closure

plan?

JOHN RUGGE: I modified it to ask the -

PETER ROBINSON: No, I think he’s now going back to
seconding -

Alright, so let me call that question because otherwise we
have things sort of laying on the table without action. So I'm
going to call the question on Dr. Rugge’s motion. Does he need

to make it again? Please do.
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JOHN RUGGE:

Move that this council expresses serious

concern about failure to meet the contingencies and ask the

applicant to provide us with a closure plan for consideration by

the council.

PETER ROBINSON:

And that was seconded by Dr. Strange.

I’'m going to call that question. All in favor?

[Aye]
Opposed? OK.

And what that means

Thank you. Alright. I think we’re done.

is that we’ve not been able to actually

generate a quorum based vote on any of the motions that we put

forward, so the application is neither denied or acted upon,

it’s actually in a sort of a limbo status I guess, and it is

going to come back to the Council, I would expect, at the next

cycle and in the meantime the operations are going to continue

because we haven’t actually acted definitively. Now, presumably

we’ll have more people here and an ability to generate a gquorum

on one of these motions at the next meeting of the Council. So

that’s kind of where we’re going. 1’11 accept comments from Dr.

Martin and then Dr.

Boufford and then we’re going to move on.
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GLENN MARTIN: ©No, my comment was 1s that I think it would
be helpful as soon as possible and not waiting until February
that we got an appropriate legal memorandum from the Department
either generated from the Department from counsel or however you
guys work together. So we actually know - so we actually know
what we’re getting into when we meet again and not go through
law school for the first half hour of our discussion. So I
would ask that that get moved forward as quickly as possible so

that we can discharge our duties appropriately.

PETER ROBINSON: Very wise. Very wise. Dr. Boufford.
JO BOUFFORD: I actually had a different question. I
think Glenn’s suggestion is a really good one. My question was

what would come before us the next time? Their application for
renewal? Because nothing else is going to - their preparing an
application you said for extension? And so that would come
before - I mean, I'm just trying to clarify, what would come
before us whenever it comes? Because our counsel is saying
nothing changes until something happens with us. And I'm

wondering what triggers that something with us.

DAN SHEPPARD: This is, we’ve all covered a lot of ground

here in the past half hour, but I think at the end of the day
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what has happened is the council hasn’t voted on - the council
has not voted or has not been able to vote on an item. So,
we’1ll move an application through next cycle and the council

based on the information it has will make a decision.

PETER ROBINSON: Right. But I think the only other
thing, and I think this gets to Dr. Martin’s comment as well
which is that we would expect that if obviously we extend the
useful life by whatever we do then the Department has a process
in place for doing that. But the Department should probably

also be prepared for a vote of disapproval or non-extension.

DAN SHEPPARD: No doubt.

PETER ROBINSON: So that when we do act on it next time, it

won’t be caught up in a question of ...

DAN SHEPPARD: No doubt.

HOWARD BERLINER: If we had approved a one year extension

of the limited 1life and that would go from May to May although
we would have had to consider it again probably now, we’re in

February, what would the difference be? In otherwords, if we
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voted to give it just one year more of life, what would happen

when it came to the end of that term?

PETER ROBINSON: I think from practical standpoint,
nothing. The only question is really then if they’ve actually
performed and met the standards at the end of one year, which is
what we’ve set as the conditions and contingencies associated
with that, then our justification for disapproval would probably

go away.

HOWARD BERLINER: But let’s assume just for argument sake
that that we still wanted to - we gave it a one year approval at
the end of that year, the Department would say, recommend full
approval, right, and we voted against that. would the place

then close or would we be back exactly where we are right now?

PETER ROBINSON: I think ..if in any instance where
there’s a decision not to approve a permanent life after a
limited 1life, I think the Department has to figure out, and give
us a strategy on how to handle that generically. But I do
believe in this case if we continue this and give it a one year
life and let it move forward, that you have actually said, if
you do these things, we will give you permanent life. Could we

go contrary to that? probably, but I'm not sure that from the
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standpoint of sort of just ethics that it would be the right
thing for us to do. Then we’re not behaving consistently,
right? Because that was the purpose of the extension of the

limited life.

JO BOUFFORD: If I may, I think Glenn’s point is an
important one, is that if this hasn’t happened and we don’t know
what the implications are, we need to know those because it may

happen again.

RICHARD ZAHNLEUTER: I think that was the point of my
request. I know that the facility’s life expired May 18, 2015.
And I know that pursuant to SAPA it continues until an action is
taken. What I don’t know is if you take an action now does it
have another continued life of four months or not, and I'm
reluctant to make that legal determination for you on the spot
without being able to research it. $So that’s what I will do and

I will do it forth with so you’ll have it right away.

GLENN MARTIN: The only thing I'd say is that’s an
important point - I'm sorry, Jjust for clarification, that’s an
important point, but there are other important points that I
think we’re still befuddled over about how this would close if

they did and if this was taken away, you’ve asserted that they
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have to come up with a closing plan, but what happens if they
didn’t cooperate and we had to do it anyway, and what time
course we’'re talking about, I think a detailed thing from that
side of the room and with your input would be very helpful.

That’s all I'm asking. And as expansive as possible would be -

HOWARD BERLINER: And I’'m wondering if you could get that
report to us before, as soon as possible, I don’t know how long
that might take, but if we could have an emergency meeting
rather than having to wait for the Council meeting or emergency

meeting of the..

PETER ROBINSON: The Council or the Committee?
This is now at the Council level. It’s not at the

Committee level.

HOWARD BERLINER: Of the Council. I’'m good with that.

To be considered.

PETER ROBINSON: Dr. Gutierrez.

ANGEL GUTIERREZ: The quorum being what it is, we cannot
even take a bathroom break. I think we need to move on with the
agenda.
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PETER ROBINSON: I'm ready to do that. Thank you.

OK. We’re done with that item, and in whatever we are.
Home health - Mr. Kraut can return. He’s gone. He’s on the
train. OK. Home health agency licensures. Actually, yes, I’11
make the motion too. 2291L, Trusted Care At Home LLC, interest
declared by Ms. Hines. DOH and the Committee recommend

approvals with contingencies, and I so move.

Second.

JEFF KRAUT: Sorry. 1 forgot what I was supposed to do.
I have a second, Dr. Gutierrez. Department, any questions from
the Council? Hearing none I’11 call for a vote. All those in

favor, aye.

[Aye]
Opposed? Abstentions? Motion carries. One abstention, Ms.
Hines.

Let’s just keep going.

PETER ROBINSON: 142216B, NHPE LLC, d/b/a New Hyde Park
Endoscopy in Nassau County. Establish and construct an article
28 freestanding ambulatory surgery center in gastroenterology.

I’'m on — It’s out of order.
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JEFF KRAUT: We’re going to go back in a second to the
batches in a second. Go ahead. We’re just taking the out of

order once.

PETER ROBINSON: and this was on the special ..

JEFF KRAUT: This was the special meeting.

PETER ROBINSON: And the Department recommended approval
with contingencies as did the committee. I so move.
Second.

JEFF KRAUT: I have a second, Dr. Gutierrez. We heard
this this morning. Is there any questions of the Department or

any other questions? Hearing none, I’'11 call for a vote. I’'1l1l
go back after this. So, calling a vote on this application. All

those in favor, aye.

[Aye]
Opposed? Abstentions? Motion carries.

Now, we’re going to have to go back. What was the issue?

PETER ROBINSON: When Dr. Martin comes back.
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JEFF KRAUT: We needed one more vote so we have to - Dr.

Rugge is gone.

PETER ROBINSON: We’re done. We can’t pass anything.
Let’s take a five minute bathroom break. This is - let me just
tell you so you can plan the afternoon, and I mean, the
afternoon. We’re going to come back. We’re going to move all
the applications in the batch. We are going to do Codes because
we need a quorum. We have emergency adoption of these things.
We must pass it. So, I need to have how many bodies? I need
everybody back in the room in five minutes please. That really
is it, because we’ll have trouble. We must pass the codes

stuff. We must get this batch through.

[break]

JEFF KRAUT: If everybody could please take their seats
so we could just count to make sure we have a quorum. Is Mr.
Robinson proximate? In the room? He just walked out? Maybe he
just went to the bathroom, so let’s give him a second.

What we’ll do when Peter comes back in we’ll move the

batches. OK. And then we’ll do codes, and then we’ll go back
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to the reports. And then everybody can do statutory
requirements. So we’ll just wait for Peter.
Could somebody just look in the hallway to make sure Peter

is not chatting?

[We have 14, do we want to move to Codes?

No, I want Peter to finish the batch, then we’ll move to Codes.]

Thank you. Just give him a second. I just, I think for the
record if I start fragmenting the meetings, I could create a
problem for us.

OK, in Mr. Robinson’s absence until he walks in I'm going
to call application 15127..Nevermind, he’s here. I knew if I
started you’d appear. You want to go back to the home health

agency one? And then we’ll skip ahead to the special surgery.

PETER ROBINSON: So we’re going to reintroduce
application 2291L, Trusted Care in Home, LLC. An interest
declared by Ms. Hines. The Department recommends approval with

contingency as did the committee and I so move.

JEFF KRAUT: I have a second, Dr. Gutierrez. There any
comments from the Department or questions from the Council?

Hearing none, I’11 call for a vote. All those in favor, aye.
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[Aye]
Opposed? Abstentions? Motion carries. One abstention. Yes.
PETER ROBINSON: We didn’t do this one right? Calling

application 151277B, Hospital for Special Surgery Ambulatory
Surgery Center of Manhattan d/b/a HSSASC of Manhattan. To
establish and construct a single specialty freestanding
orthopedic ambulatory surgery center at 1233 second avenue in
Manhattan. The application has an approval with conditions and
contingencies and a limited life of five years from the date of
issuance. The Committee did recommend approval with a
modification to the Medicaid and charity care percentage from 3
percent aggregate for those two combined to four percent, and

with that the Committee voted for approval, and I so move.

JEFF KRAUT: I have a second, Dr. Gutierrez. Question,

Dr. Martin.

GLENN MARTIN: So we were going to hear what the
contingency actually says to be able to judge whether or not

something would happen if nothing happened.

JEFF KRAUT: I'm going to call, Mr. Abel.
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CHARLIE ABEL: Thank you. So, we have a contingency and a
condition that I think will meet the Council’s needs. And this
is agreeable to the applicant. So the contingency is,
complementary, the contingency is a submission of a commitment
acceptable to the Department that the facility shall achieve by
the end of the third year of operation a combined total of at
least four percent Medicaid and charity care utilization to be
documented and reported annually for submission to and
consideration by the Department and the PHHPC throughout the
five year limited life period. The condition would be for the
facility shall achieve by the end of the third year of operation
a combined total of at least four percent Medicaid and charity
care utilization to be documented and reported annually for
submission to and consideration by the Department and the PHHPC

throughout the five year limited life period.

JEFF KRAUT: Dr. Berliner:

HOWARD BERLINER: So what happens if it doesn’t?

CHARLIE ABEL: I believe the contingency permits the

Department and the applicant to work through the reasons why the

applicant may fail to reach the four percent and engage in a
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constructive manner to see 1f there are reasonable means to

achieve the four year. Keep in mind, -- I'm sorry, four
percent. Keep in mind the standard that was set at the ad-hoc
committee was a sustained good faith effort. So we don’t want

to just hit the four percent on a given day or even a given
year, but rather we want to see a sustained good faith effort,
hence the third year review and the five year limited life

period.

HOWARD BERLINER: Well, we’ve just seen that the five
year limited life period doesn’t actually mean five years nor is
it limited. So, what happens if they don’t? I mean, what’s the

authority that we have as a council -

PETER ROBINSON: So, I"11l come back to the fact that I
think we really do. I think what we highlighted with that
lengthy discussion before was the fact that we just need some
clarity in terms of process and understanding things from both a
legal standpoint and also from an operational standpoint within
the Department. So I certainly believe that with regular
reporting coming into the Council regarding all of the limited
life projects and which ones are on track and which ones aren’t,
Mr. Kraut said before, shedding a light on it certainly, but

then actually anticipating where there may not be an extension
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of limited life, how those are going to be handled. So I do
really believe that we have a much better handle on this now and
on the going forward basis, I'm comfortable that we’ll be able
to act as the Council has prerogative to act making judgments on
whether these applicants are performing in accordance with their

contingencies and conditions or not.

JEFF KRAUT: Howard, I, so I wasn’t obviously a party to
the previous conversation although by the length of time I
deduced certain assumptions. I would suggest that this is going
to be a topic that we’re going to visit in a more in depth, in a
venue that’s more in depth than just project-specific and bring
it to a policy and from what I understand we have to give the
Department a little time to formulate and answer some of the
issues that had been brought up by this process. And let’s just
give them the time, but let’s put aside appropriate time to
discuss this without, in a policy as opposed to a single
applicant before us. That’s the only thing I would request. 1Is

that acceptable?

PETER ROBINSON: I think so, and I think what we may
even call that is as much an educational session for the Council
as anything. So, that would be helpful to all of us, I think,

and to the Department, and to the public.
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JEFF KRAUT: So, we’ll notify when we’re going to put
that on the agenda. OK.

So, are there any other questions? We heard what Mr. Abel
wrote. It was the applicant you said found that acceptable. Are
there any other questions? Hearing none, I’11 call for a vote.

All those in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: I'm going to batch three applications
for dialysis services. 152094B, Seacrest Acquisition d/b/a
Seacrest Dialysis Center in Kings County, to establish and
construct a nine station end stage renal dialysis center at 3035
West 24th Street in Brooklyn. The application 152164B, Dialyze
Direct New York, LLC in Kings County which is to establish and
construct a hemodialysis training center, really a home dialysis
service to be located at 4714 1l6th Avenue in Brooklyn with a note
that the contingency number two has been removed. And
application 151108B, MLAP, Acquisition One, LLC, d/b/a Long
Beach Nursing and Rehabilitation Center in Nassau County, which

is to establi - oh, that’s not dialysis.
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JEFF KRAUT: Well, you can still batch it. This is from

the actions we took this morning.

PETER ROBINSON: That’s correct. As the new operator of
150 bed residential healthcare facility at 375 East Bay Drive in
Long Beach. Currently operating as Komanoff Center for
Geriatric and Rehabilitation Medicine. All of these were
recommended for approval by the Department with conditions and
contingencies. The committee accepted those and recommends them

and I make a motion for all three.

JEFF KRAUT: Second, by Dr. Gutierrez. Is there any
questions? Comments by the Department or questions from the
Council? Hearing none, I’1ll call for a vote. All those in

favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

Now you want to start, continue and we’ll go through the

big batches.

PETER ROBINSON: We’1ll go through the batches now.

Applications for acute services; 151302C, Krauss Hospital in
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Onondaga County, to relocate and expand the emergency department
and relocate the urgent care services to the old emergency
department space and 152083C, University Hospital in Suffolk
County to certify South Hampton Hospital as a division of
University Hospital. The Department recommends both with

approvals and contingencies as did the committee and I so move.

JEFF KRAUT: I have a second, Dr. Berliner. Any comments
by the Department or questions by the Council on these two
applications? Hearing none, I’11 call for a vote. All those in

favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: These are applications for acute care
services and 152099E, Westfield Memorial Hospital in Chautauqua
County. This is a request for indefinite life for CON 101136.
Application 152029E, FedCare in New York County. To establish
FedCare INc., as the new operator of the facility located at 344
West 518t Street in Manhattan. And 152075E, First MedCare Primary
Care Center in Kings County, which is a transfer of 25 percent

ownership to one new member from the one existing member. The
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Department recommended approval with contingencies as did the

Committee, and I so move.

JEFF KRAUT: I have a second, Dr. Gutierrez. Any

comments or questions? All those in favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: This next batch is for applications for
dialysis services. 151070E. USRC Pelham LLC, d/b/a US Renal
Care Pelham Parkway Dialysis in the Bronx. This is to establish
USRC as the new operator of the facility at 1400 Pelham Parkway
South in the Bronx. And this is a companion project to CON
151072. 151072, the companion project. USRC South Flushing
LLC, d/b/a US Renal Care South Flushing Dialysis in Queens. To
establish USRC as the new operator of the facility located at
7112 Park Avenue in Flushing. Which is currently operated as an
extension clinic of the Pelham Parkway Dialysis Center.
152058B, Associates of Fulton County LLC, d/b/a Gloversville
Dialysis Center in Fulton County. This is to establish and
construct a 13 station dialysis facility in lease space at
Nathan Littauer Hospital which is located at 99 East State

Street in Gloversville. 15211E, DSI, Dutchess Dialysis Inc.
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this is change in the indirect ownership at the Great
Grandparent level of DSI, Dutchess Dialysis Inc., don’t ask.
152172E, Harriman Partners LLC, d/b/a Premier Dialysis Center in
Orange County. This establishes Harriman Partners LLC as the
new operator of the 20 station chronic dialysis center at 33-1
Route 17M in Harriman that is currently operated as an extension
clinic of the Good Samaritan Hospital of Suffern. The
Department recommended approval with condition and contingencies

as did the Committee, and I so move.

JEFF KRAUT: I have a second, Dr. Gutierrez. Any

questions or comments? All those in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: This next batch is for applications for
residential healthcare facilities either for establishment and
construction. 151046E, Diamond will operator LLC, d/b/a Diamond
Hill Nursing and Rehabilitation Center. This is in Rensselaer
County and it establishes Diamond Hill operator as the new
operator of Diamond Hill Nursing and Rehabilitation Center which
is 120 bed facility located at 100 New Turnpike Road in Troy.

151284E, Regis Care Center in the Bronx. This transfers 99
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percent ownership of that organization to two new members.
152011E, Maximus 909 Operations LLC d/b/a Briody Healthcare
Facility in Niagara County. And this establishes Maximus 909
Operations LLC as the new operator of the 82 bed Briody
Healthcare Facility located at 909 Lincoln Avenue in Lockport.
The Department recommends those with conditions and

contingencies as does the Committee, and I so move.

JEFF KRAUT: Second, Dr. Gutierrez. Any comments or

questions? All those in favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: Next are home care licensures either

new or changes in ownership.2638L, 152001E, 2235L, 2468L, 2558L,

2621L, 2644L, 151282E, and the Department recommends approval of

these with a contingency as did the Committee.
And I so move.

JEFF KRAUT: Second, Ms. Hines.

VICKY HINES: Clarity. I think these are all changes of

ownership and not new?
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PETER ROBINSON: Two new and -

JEFF KRAUT: The first two are new with assisted living
programs.

VICKY HINES: Oh, you batched them all.

JEFF KRAUT: And the other ones are just change in

ownership of existing LHHCSAs. Any other questions or comments?

All those in favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: Certificates of incorporation. The
Foundation of New York Presbyterian Lawrence Hospital for
Fundraising. Metropolitan Jewish Health System Foundation which
adds to it’s corporate purpose. ECMC Lifeline foundation Inc.,
for fundraising. The Foundation for Hudson Valley Hospital
Center for fundraising. A certificate of dissolution for
Baptist Health Family Center Inc. Department recommends

approval as does the Committee, and I so move.

111



10

11

12

13

14

15

16

17

18

19

20

21

22

23

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

JEFF KRAUT: I have a second, Dr. Gutierrez. Any other

questions or comments? All those in favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: Application 151309E, the Rye Ambulatory
Surgery Center in Westchester County. This is request for two-
year extension of the limited life of CON 082025. The
Department recommended approval with a condition and contingency
and so did the Committee with one member in opposition, and I so

move.

JEFF KRAUT: I have a second, Dr. Gutierrez. Any

qgquestions or comments? All those in favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

PETER ROBINSON: These are new LHHCSA applications.
2093L, 2337L, 2403L, 2404L, 2413L, 2419L, 2427L, 2429L, 2460L,
2466L, 2479L, 2497L, 2510L, and 2514L, 2527L, 2531L, 25451,

25721, 2582L, 2583L, 2586L, 25871, The Department recommends
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approval with a contingency. The Committee recommended approval

with a contingency with one member abstaining, and I so move.

JEFF KRAUT: I have a second, Dr. Gutierrez. 1Is there
any comments? Hearing none, I’11 call for a vote. All those in

favor, Aye.

[Aye]
Opposed? Abstentions? I have one abstention. Motion

carries.

PETER ROBINSON: And that concludes the report from the

Establishment and Project Review Committee.

JEFF KRAUT: Thank you very much. I’'m going to ask Dr.
Gutierrez to go into Codes right now, and Dr. Gutierrez, I know
since we had the meeting this morning, I don’t know how much
staff, we’re just going to try to get the critical things

approved.

ANGEL GUTIERREZ: So at today’s meeting of the Codes,

Regulation, and Legislation -

[microphone]
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I’'m not loud enough?

[Not when i1t’s turned off]

At today’s meeting of the Codes, Regulations, and
Legislation Committee, the Committee reviewed four proposals.
For emergency adoption protection against Legionella this
proposal will continue the emergency regulations related to
cooling towers which recirculate and aerosolize water. When not
properly monitored or maintained, disinfected, aerosols may
contain Legionella bacteria. The emergency regulations
establish requirements for the registration testing, cleaning,
disinfection, maintenance, inspection certification, record
keeping and reporting of results and actions in order to control
the growth of Legionella bacteria. Without this action the
emergency regulations which are set forth in part four of title
10 New York Codes, Rules and Regulations would expire on
February 10, 2016. The Committee voted to recommend emergency

adoption to the Full Council and I so move.

JEFF KRAUT: I have a second by Dr. Boufford. Any
questions or discussion? Hearing none I’11 call for a vote.

All those in favor, Aye.
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[Aye]

Opposed? Abstentions? Motion carries.

ANGEL GUTIERREZ: For adoption also, synthetic
cannabinoids. This proposal will amend part nine of title 10
NYCRR to expand the life of prohibited synthetic cannabinoids.
The proposed regulations are in response to a rash of
hospitalizations related to new forms of synthetic cannabinoids
whose chemical compositions are not explicitly included in the
current regulation. The proposal will also update regulation
for consistency with the federal schedule one of controlled
substances naming the newly identified synthetic cannabinoids
will better enable law enforcement to enforce the regulation and
make it clear that the possession, manufacture, distribution or
sale of this chemical compound is illegal. This proposal was
previously brought before the council for emergency adoption.

It is now presented for adoption. A notice of proposed
rulemaking was published on August 26 and public comment period
was closed on October 13. No comments were received. The
Committee voted to recommend adoption to the Full Council, and I

SO move.
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JEFF KRAUT: I have a second, Mr. Fassler. So, now after
this this won’t come back to us. We’re adopting it for
finalization, that true? OK? $So is there any last comments from
the Department which is not duplicative of what the presentation
was done at the previous Council meeting? Any additional

comments?

[No, thank you.]

OK. Any questions from Council members? All those in

favor, Aye.

[Aye]

Opposed? Abstentions? Motion carries.

ANGEL GUTIERREZ: For information; the statewide health
information network for New York, SHIN-NY, this proposal will
add a new part 300 to title 10. Part 300 will give the
Department regulatory oversight over SHIN-NY. This proposal
will codify certain requirements that the Department has already
developed and implemented in policy documents and policies that
have already been incorporated into grant contracts among other
provisions. Although the Department issued a similar notice of

proposed rulemaking September 3, 2014, a number of significant
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changes have been made by of health information
exchange in the Office of Quality and Patient Safety. This was
also only for information.

For discussion was children’s camps. This proposal will
amend subpart 7-2 of the State Sanitary Code with regard to
children’s camps. The proposed amendments are necessary to
implement the law that established the New York State Justice
Center for the Protection of People with Special Needs which
specified children’s campus for children with developmental
disabilities as a type of facility within the oversight of the
Justice Center and requires the Department to promulgate
regulations pertaining to staff hiring and training and incident
management at these camps. This proposal will also extend
specified health and safety protection to all camps enrolling a
child with developmental or other disabilities, not Jjust to
children’s camps for children with developmental disabilities.
Tim Shay from the Department provided details earlier regarding
this health and safety protections including supervision levels
obtaining care and treatment plans and accessibility and safety

requirements. This is only for discussion.

JEFF KRAUT: OK. 1Is there any other comments from the

Department or any questions from the Council members? So, when
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does this come back for finalization? We’ve been talking about

this, I don’t know, two years?

ANGEL GUTIERREZ: I do not know for sure.

JEFF KRAUT: Anybody from the Department? I'm sorry. I

know the corner is blocked, I can’t see anybody.

TIM SHAY: We’re trying to get it on the next agenda for the
Council for permanent adoption. We’re not sure we’re going to
be able to make that schedule. So, either be the next cycle or

the cycle after that for permanent adoption.

JEFF KRAUT: OK. Thank you. That was information.

ANGEL GUTIERREZ: We have one last update. Amendments to
part 58 and 34 of title 10 which cover laboratory test results
reporting. Was approved at the October 8 Council
meeting. the approved amendment permits laboratories to release
patient test results directly to the patient upon patient
request without the ordering provider’s written consent.
Consistent with updates to federal regulations. At the October
8 Codes Committee meeting several speakers requested that the

Department remove language from the proposed regulation that
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requires a clinical laboratory to direct patients inquiries
regarding the meaning or interpretation of test results to the
referring health services provider. This language prohibits
clinical laboratory personnel including clinical laboratory
pathologists from discussing with a patient the interpretation
of test results. The council approved the proposal for adoption
without modification of the October 8 meeting. However, upon
recommendation of the Codes Committee ask that the Department
return to the Committee during the next meeting with a timeline
in process for how this request will be further considered. This

is only informational.

JEFF KRAUT: Thank you. Does the Department want to
comment on that or that was sufficient? Hearing - anybody has

questions? Thank vyou.

ANGEL GUTIERREZ: I'm done with the report.

JEFF KRAUT: Thank you very much Dr. Gutierrez. And I'm
going to now turn to Dr. Boufford to give the report on the

Public Health Committee.

JO BOUFFORD: If T may I'm going to combine Sylvia and I

are going to do our two reports together and we really wanted to
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give you updates on the prevention agenda and the work of the
public health committee on maternal mortality. So, Sylvia,

didn’t we have a little short slideshow? Yes.

SYLVIA PIRANI: Yeah, they’re going to pull those up. So
I’11l just be really brief, especially because Ms. Dreslin talked
a little bit about Prevention Agenda results. We are on track
with implementation with the Prevention Agenda local plans,
local communities are implementing a range of - you could go to
the next slide please. Thank you. Implementing a range of
evidence-based and not evidence-based interventions, so we'’re
working on technical assistance on that. we’re working with our
communities to make sure they have the right partners at the
table and we’re continuing to focus on health disparities. We’re
also spending some time with our colleagues and other parts of
healthcare reform to make sure these efforts are aligned as was
discussed earlier this morning.

Ms. Dreslin talked about the progress to date on
objectives, so I won’t go through that. we have issued guidance
from the Commissioner to local health departments and hospitals
for the next three year cycle of planning which is aligned with
the IRS requirements for hospitals to do community health
assessments and do community benefit reporting. We’re asking

them to do it again together. This process is Jjust getting
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underway. There’s a role for the PHIPs in this efforts as well.
They’re going to contribute to the development of these
assessments and plans.

We have mapped the DSRIP activities related to the
Prevention Agenda in domain four, and also are asking hospitals
to - so we’'re asking for alignment there. We’re asking
hospitals also to align community benefit contributions and
reporting so we see some evidence of investments in community
activities that support the Prevention Agenda. We're reviewing
the quarterly reports from DSRIP and asking questions about
activities related to the Prevention Agenda and we’re
participating in efforts related to the SIM grant and the SIM
plant to incorporate Prevention Agenda goals and to those
activities.

Jo, do you have -

JO BOUFFORD: Let me just make a couple comments about
this presentation and maybe ask Sylvia to elaborate a bit on

something. The lessons learned issue I think the question, one

of the bullets, there are two issues on that first slide. One
has to do with the issue of health disparities. It was, it has
been a concern an ongoing concern. We’ve had a special working

group in the issue of health disparities in communities. Most

have identified a health disparity that they’re working on, but
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are needing really technical assistance in support in terms of
taking actions going forward. The State Office of Minority
Health is preparing an equity report and it has been somewhat
delayed, but I'm advised by the Deputy Commissioner that they
will be trying to pull out county-level information to make it
available to the Prevention Agenda collaborations in the shorter
term while we’re waiting for the final report, which is, I
think, going to be really helpful to people. This was really
identifying those communities in the State that have higher than
a 40 percent representation of minorities, of people of color by
and large, I think that’s the definition - Hispanic, African
American. And so that’s been a bit of a rate limiting step but
we’re going to move ahead with that now. The other issue that
Sylvia raised in the last bullet was this question of the
alignment. There was a survey after the first year and we may
have presented this but I want to reemphasize it again, really
asking hospitals to advise on which of the prevention agenda
items they were identifying they were going to work on in DSRIP
domain four which is the non-required but recommended, the
reporting is required. Accountability is not required. As well
as what they’re working on in the Prevention Agenda, and the
results were interesting because about 50 percent of the
hospitals said they were consistent. About 25 percent didn’t

know, and about 25 percent they weren’t. And so part of this

122



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

alignment that Sylvia talked about is it’s more than a trivial
issue because the reality is that four, the domain four DSRIP
for the Prevention Agenda and arguable now for the reporting of
community benefits, schedule H which the Commissioner asks -
these are public documents - the Commissioner is asking
hospitals to send it in. There are subcategories of the
community benefit requirements, community health improvement and
community building which are relatively small compared to the
others, but in 2013 in New York State represented $230 million.
And the goal here is if you could begin to align the hospital
commitments in the DSRIP section, in the schedule H and in the
Prevention Agenda there could be real dollars over time aligned
with priorities set by hospitals and local health departments in
partnership with community stakeholders. So, this is something
we’re watching. There is an analysis going on funded by the
Robert Wood Johnson Foundation of the State, the data for the
State, the last couple of years, and so we should be able to
provide good information both quantitative but also understand
qualitatively what the nature of the investments are and I think
the important thing is bringing it to the attention of the
leadership of the hospitals because very often the community
relations individuals or departments have been doing the
Prevention Agenda and community relations related work but not

necessarily aligning it with the broader investments of the
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hospital, and especially now with the DSRIP expectations. So I
just wanted to pull out that point, because it’s something that
is important to watch.

And then, Sylvia, I didn’t know if you wanted to mention, I
know the Deputy Commissioner did talk a little bit about the
things that aren’t going, that are going well, aren’t going
well. 1I’'d asked Sylvia earlier if she could just tell us maybe
some of the top two or three things that seem to be people are
really out performing and then maybe two or three things she did

mention obesity but a couple of others.

SYLVIA PIRANI: .. in the community around tobacco policy and
housing, smoke-free housing and placement of tobacco products
and communities in some counties are really making some strides.
So that’s one of the areas we are making progress. Obesity
continues to be a challenge. Doesn’t mean we’re not seeing some
improvements, because we are, but it’s, we’re seeing some
improvements certainly in the younger children in part because
we changed some of the WIC package, food package, what’s
available through WIC, but with the older population it

continues to be a challenge.

JO BOUFFORD: ..the last thing we just indicated, which

resources are now posted in an easily accessible way by county
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so people can now go in and really see what’s going on and know
who to contact and trying to encourage with the ad-hoc
leadership group to get businesses mobilized, to get faith-based
organizations and insurers mobilized to join these local
coalitions in terms of moving forward. Yeoman’s work has been
done by Sylvia and her colleagues getting those resources in a
very user-friendly format.

Maternal mortality, just a quick update, if you recall this
was one of THE one item that the public health committee picked
to try to move the needle over time. We’ve been having series,
I think, of very informative meetings and discussions, really
over the last two years on this issue. We just wanted to give
you a quick update because we hope to have more at one of our
early spring meetings. We have had three meetings of the Public
Health Committee with various groups and constituencies and the
first one was really reviewing State data and just to remind
everyone, I think New York State is 47th out of 50 in maternal
mortality, with huge health disparities. I think it’s 3-to-1
African-American deaths, at the state level, 7-to-1 in the city.
I think it’s a little bit worse in the city. Now even though
everybody is improving, the gap is still being sustained. And so
we have a lot of ground to cover here in part with the
conversations in our earlier meeting we identified that while a

lot is being done in the acute hospital setting by hospital
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agencies, by hospital associations, by the state. There was
relatively little going on in the pre-hospital space and so we
decided to focus there and have had a couple of very good
meetings. One with a set of ambulatory care providers who are
really trying and testing different ways, especially to prevent
unplanned pregnancy, which is the major risk factor that one can
act on, by making sure, trying to see what our methods for every
time a woman of reproductive age really touches the health care
system, asking them a very simple question, which is: do you
plan to get pregnant in the next year? And if the answer is no,
then trying to move as quickly as possible to get them into
counseling or interim contraception while they come back for a
regular appointment. This has been shown to be quite effective
in the literature and is something.. so we have been looking very
systematically at this issue of assessment and early prevention
of unplanned pregnancies across the board. So, we have a number
of recommendations, observations from the primary care providers
and recommendations. And similarly, a very productive meeting
and I think ongoing conversations with some colleagues who are
still here—the patient safety and quality group, the health
homes group, and the SIM-SHIP group to see how these same
concerns could be embedded in the health care reform elements
that are obviously at various stages of development and in

practice and people have been incredibly responsive. We have
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again, identified, we believe, opportunities in each of these
different buckets and some work has been done to purse action in
these areas; others it’s still pending. And we are developing a
report based on the meetings we have had and the opportunities
that have been identified and some that have been addressed and
we hope to provide that to the Council shortly and we think it
will be a good document with good backup attached to it with the
evidence base for the concern with this issue and will help us
move it forward. The second slide reflects something that I
think, again, is a great example of how convening by the Council
can catalyze action in an area. We now have the combined effort
of the New York State Health Department, New York City
Department of Health and Mental Hygiene, HANYS, and Greater New
York, along with the New York State American College of
Obstetricians and Gynecologist are working together to tackle
maternal mortality issues. They each have mapped all of the
various activities they are doing on the inpatient side, on the
pre-hospital side, in a very granular details. We have also
mapped the areas that we have been attending to in terms of
issues of regulation and public conversation. And an initial
joint meeting was held a couple of.. I think in the latter part
of November, which was really, I think reflected the fact that
all of these parties have been deeply committed to making

progress of this issue, but really have not had the vehicle to
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align their work together have now committed to doing that. That
meeting has led to a set of opportunity areas for immediate
action and there’s a follow-up meeting scheduled in January and
this will be part of an ongoing set of conversations with them
which we’ll be monitoring. So we’re imagining that in March some
time we’ll have a good report for you on where we are with all
these activities and be able to sort of set up hopefully a bit
of a dashboard that we can track on the maternal mortality issue
going forward. So, last slide. Sylvia, back over to you and

then.

SYLVIA PIRANI: Yeah, just really quickly. To get some
funding to support a full-day Prevention Agenda session, so
we’ll have data from the year-two survey that we’re collecting
now from local health departments and hospitals and use that to
build some skill-building sessions on how to use and also since
Robert Wood Johnson County Health Rankings is paying for this,

how to use that data to take action in our communities.

JO BOUFFORD: And we’ll try to look at some of the areas
where local partnerships are having difficulty, like the sort of
implementation evaluation questions in some instances, the

disparities question, and to get, you know, experts to that
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meeting. It’s a great opportunity, which we have not had prior
to that to convene these groups and have them learn from each

other. So thank you.

JEFF KRAUT: Thank you. That’s a lot of work. And, you
know, the issue is the alignment. Really, it was two years ago
and that’s.. Any questions or comments from any of the committee
members? Council members? OK. We’ll hear.. Thank you very much.
And thank you for the update. We’ll hear from Dr. Rugge,

followed by Mr. Roohan, and Dr. Gestin.

JOHN RUGGE: I will try to be succinct. On November 17
the Planning Committee had a leisurely afternoon meeting
although not as leisurely as this meeting to consider bed-need
methodologies in the long-term care setting. It was an extended
conversation that I think has five takeaways or perhaps five and
a half. First was a recognition that the bed-need methodology
may need to serve a different purpose or would serve a different
purpose now than the time it began THE CON process. No longer is
there the same concern for capping Medicaid costs, since we have
a Medicaid cap and since there’s been a decline in demand for
skilled-nursing beds. But at the same time it was observed that

the bed-need methodology may be promoting stability within the
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sector, averting well-capitalized proprietary organizations from
expanding their own bed capacity and jeopardizing the viability
of existing not-for-profit facilities in that same community.
Number two, looking forward repeating the observation of Yogi
Berra, it’s difficult to make predictions, especially about the
future. And there’s no clear sense of where the need is likely
to go due to two countervailing forces: one, it was pointed out
in very strong terms that we need to only be at the brink of the
demographic explosion in terms of the number of elderly and the
frail and the infirm that may need those beds; and at the same
time, there is increasing sensibility and desire to stay in the
home setting, an increase in the number of community-based
services, and also new technologies that allow people to stay in
a home that was not previously the case. Number three, the
recognition that in a value-based payment world, things have a
way of changing. For example, even since the committee meeting,
the new mandates by CMS for the bundling of payments for total
joint replacements may dramatically change the dynamic for the
provision of rehab services in the skilled-nursing setting, with
hospitals looking to avert placements of patients in those
centers to reduce the cost of care. By the way, my 3.5
observation, as well. A recognition that financial viability for
these long-term care settings totally depends on payer mix. And

it’s really impossible to sustain a nursing home with Medicaid
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patients only and yet in some communities it is largely Medicaid
that creates the demand, creating yet new pressures. And
pointing out, point number four, and that is there is tremendous
diversity within the State of New York in terms of level of
need, kinds of resources available other than nursing home beds,
and, of course, payer mix. All this led number five to Kathleen
Carver-Cheney suggesting that perhaps the best we may be able to
do is continue the existing need methodology and that this was
particularly attractive to anybody in the room as a dynamic
forward VIEWING public policy. Raising the possibility, which is
not then that it is to whether given the regional diversity,
given the level of uncertainty, there could be a continuation of
the current methodology with a provision, region-by-region, for
adaptation. And so that we might experiment with, if you will, a
regional variation based upon proposals from somewhere, perhaps
the PHIP programs, or the Population Health Improvement
Programs, except this might look to some stakeholders as a
reversion back from HSAs and raise a whole series of concerns
that remain to be addressed. No doubt there will be need for
further deliberations, but these need to be proceeding very
quickly because the need methodology is needed by the end of
2016. And UH needs some nine months to implement whatever new
policies are promulgated in part by PHHPC. We have our work

still cut out for us. Thank you.
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JEFF KRAUT: Thank you. Are there questions for Dr.
Rugge? And John, I know it’s, you know, a lot of work and, you
know, the problems, there’s so many moving parts, and such rapid
change that it’s hard to know where the ball, you know, is

going. Dr. Boufford.

JO BOUFFORD: Yeah. Just to, and I don’t know if this was
discussed in the context of the meetings, but I think many of
our colleagues that are in institutional-based, especially non-
profit institutions, are really.. this issue of connecting the
movement of, if you will, funding money into the community-based
setting in this explosion that we have seen and been talking
about here, if those connections are being made in reality—cause
their perception is there has been enormous movement out of an
institutional-base without a sort of smooth landing path at any
level for them to engage in these—these are especially
facilities that have a large percentage of Medicaid populations,
serving the underserved. And it’s sort of kind of cold turkey in
some ways and not to say they don’t deny that there may be a
need for fewer beds, but the feeling that there needs to be a

look at both of these things going on at the same time,
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especially i1if you are talking about a regional adaptation, I

think it’s not just looking at institutions in isolation.

JOHN RUGGE: We are really looking at new kinds of
organizations. Organizations taking care of people sometimes in
a bedded form, but also in community settings and blending these
services inside one corporation or another to provide a
continuum of care on a flexible basis. The medical village
proposals within DSRIP are a suggestion of where the future may

lie.

JEFF KRAUT: Any other comments? Thank so much, John, for

the update. Now I’11 turn to Pat Roohan.

PAT ROOHAN: Thank you. I was asked to give a brief
update on the SHIN-NY, State Health Information of New York—
system, which is a network of networks that connects the RHIOS—
the regional health information organizations—which we are now
calling—not to confuse you with all the acronyms—“qualified
entities,’ in ultimately connecting all the electronic medical
records across the state. Today I would like to address two

topics—progress on building the SHIN-NY, and number two, working
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with providers on adoption. So progress. In May, all eight
qualified entities achieved certification that they can provide
a basic set of services that include patient record lookup. And
patient record lookup gives the clinician the ability to have
electronic medical record data for all of the patient’s data
across the system, be accessed by that individual’s provider’s
EHR. So, for example, when you are at your primary care
physician’s visit, he or she can see that you recently had a
visit with a cardiologist and were prescribed Lipitor. Other
services include an alert system that notifies a provider that a
patient has been admitted to the ER, admitted to the inpatient,
as well as discharge from inpatient. The alert system is a very
valuable tool for the preferred provider systems, the PPSs. It'’s
part of DSRIP. Improving transition of care is essential in
DSRIP and specific metrics on efficiency, including the
reductions of potential avoidable hospitalizations and
preventable readmissions will measure success or failure of the
PPSs in the state as a whole. Another core service 1is called the
“patient clinical viewer.” And the patient clinical viewer
allows information available on EHR to be available to providers
that do not have an EHR. So an example could be the state-run
mental health clinics in a state where EHR adoption is wvery low.
These clinics could use this patient clinical viewer to see what

medication a person is on, what other chronic conditions they
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have, despite not having an EHR in place. In October the SHIN-NY
completed connections to be a true statewide system—what we call
the statewide patient record lookup is now available for all
QEs. So in English, this means you can obtain information across
QEs instead of within the QEs. So, again, giving an example, a
patient from Albany could have cancer surgery in New York City.
That patient’s primary care doctor in Albany can see information
on cancer care surgery New York City embedded within his or her
EHR. Care costs RHIOs is relatively small across upstate, where
most care is local, with the exceptions like the one I just
gave. But downstate there are four QEs that we know that there’s
significant patient flow from Long Island to New York City, the
Hudson Valley into the Bronx, and the Hudson Valley to
Manhattan. The statewide patient record lookup is essential for
success downstate because of this migration. One real number
example in New York City, 40 percent of the patients in one RHIO
called the New York Care Information Gateway, formerly Inter-
borough, have data in another RHIO as well, HEALTH EXIT at a
rate of 40 percent. So this overlap in patients make it
essential to be able to connect across the RHIOs. In building
capacity for the statewide patient record lookup, the QEs in the
New York e-health collaboratives, NYSC, as they are called,
create master patient indices. These indices are incredibly

important to link Pat Roohan to Pat Roohan and individual
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patients across the system. These systems use sophisticated
algorithms to try to figure out how to match people together. We
currently have over 32 million unique patients statewide in the
system. Proposed regulations are in the public process as we
heard earlier this morning at the codes committee; Jim Kirkwood
has presented this, as you heard earlier. Public comment is due
later this month. Secondly, I want to talk about adoption. So,
this system only works if providers have an electronic system.
So the beginning of this how do we incentivize providers to have
an electronic medical record, cause many providers still don’t
have an electronic medical record today. Secondly, 1is what we
call health information exchange. This is the connection of the
electronic medical record to the SHIN-NY. Many large systems in
New York are in the process of connecting to the SHIN-NY.
Hospital adoption is high, around 90 percent, but physician
adoption needs to be increased, particularly in New York City.
Many physicians are actually connected to a health information
exchange; however, those are typically within a large hospital
or health care system. DOH, NYSC, and the QE staff have been
working very closely with these large systems to connect the
large systems in the City of New York particularly, directly
into the SHIN-NY. Staff from our department, Jim and others,
NYSC, the QEs, have been working very closely with the PPSs on

adoption. The SHIN-NY is a vehicle for electronic exchange of
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medical information for DSRIP,

has to be dedicated to providing connection to the SHIN-NY as

well as adoption of EHRs. Biweekly meetings are held with the

PPSs to ensure that they use the SHIN-NY and use it

and some of that DSRIP investment

appropriately and also to determine if there are issues that we

need to address. That’s a very brief update on the SHIN-NY.

am here for questions if you have any.

JEFF KRAUT: Questions for Mr.

Roohan? So I have one.

I

You

just talked about the adoption and the importance of adoption.

How would you think as a policy conversation here, we just

approved a half a dozen new entities and what if we required,

you are newly established in New York—we’ve just invested I

don’t know how many millions,

developing this—you will have a requirement as a condition of

being approved as a new article 28 provider, you must be

connected to the system?

PET ROOHAN: So, in the proposed regulations is that

article 28s have to connect within one year, hospitals in one

year, all 28s in two years;

however,

we would be certainly

encouraged 1f this committee pushed that even faster on new

entities.

137

if

hundreds of millions of dollars in



10

11

12

13

14

15

16

17

18

19

20

21

22

NYSDOH20151210- PHHPC FULL COUNCIL
5hr 15min

JEFF KRAUT: Yes, Dr. Martin.

GLENN MARTIN: So, connected is one thing, sharing is
another, as you may know. As people around the room may know,
there is still significant legal difficulties with minor
consent, despite what the regulations say and what policy says,
as well as significant difficulties with sharing substance abuse
because of the consent issues that the Feds have told us will be
resolved at some point, maybe whenever. In fact, our policies
recommend, I believe, with the PART D providers, and in certain
cases of the minors, that they don’t connect and share data with
the SHIN-NY. So I think that as much as I am all for trying to
adopt this and encourage it as quickly as possible among the
large facilities, those nuances shouldn’t be lost in whatever we
do. And it’s just I am on the board of the New York Care
Information Gateway and I should announcement that as a

potential of conflict, or interest, at least.

JEFF KRAUT: But you wouldn’t have a problem with an am-
surg center trying to serve Medicaid and charity care patients

being connected?
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GLENN MARTING: Whether or not they actually do or meet
their goals or not, I still think that being connected would be

a good thing.

Preferably if they are not drug abusing and over the age of

18 when they do it. Or at least are getting care for their drug
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abuse there.

JEFF KRAUT: OK. You know, there might be something the
Department might want to look at as it attaches conditions and
contingencies and come back and with some of the issues Dr.

Martin raised.

PAT ROOHAN: Thank you.

JEFF KRAUT: Thank you.

I am gonna now turn to Dr. Gestin and Dr. Gestin I
apologize for making you the last, but frankly very important.
If everybody remembers, we had been given an update on office-
based surgery and what had happened with respect to certain

quantitative information we got and it kind of raised some
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questions for us and instead of trying to figure it out in this
venue, we turned it back to kind of a special ad hoc committee
who originally developed the office-based surgery and now we’re

asking Dr. Gestin to give us the results of those conversations.

DR. GESTIN: Thank you, very much, Mr. Chairman. And
thank you to the council members who have hung in there in a
long day. I appreciate you being here. I have the pleasure to
report out the work of the committee that’s worked really over
the past ten to twelve months or so following that meeting that
you described in which questions were raised about some of the
data that was presented at a previous meeting around adverse
events in office-based surgery. So, I recognize the hour; I am
going to try to be, you know, comprehensive, but also be mindful
of this long day. I really want to highlight sort of what we
did, what we found, and what we’re doing going forward. And in a
nutshell that’s really what I am going to be presenting today.
So the presentation previously was in the summer to this
committee. As a result of that, as you mentioned, Mr. Chairman,
we convened an ad hoc OBS subcommittee of the individuals that
you see there on the slide. Really, to help us amplify what was
ongoing activity in terms of looking at the data over a four-
year time period from 2010 to 2012 [sic] to assist us and create

some sunlight around our analyses that we had done and invite
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analyses that they think should be done to help us try to look
at potential patterns in what we were seeing in terms of adverse
events, and I’11l be talking a bit about that. Our focus clearly
was on deaths, but we did look at other adverse events, as well.
Our charge is really a charge for the committee, a charge for
us, I think generally is to try to identify factors that
contribute to adverse events and opportunities for us to act and
to create safer and higher quality environments for patients
that are having procedures done in these settings. I just want
to clarify that in an ongoing and continuing fashion, the
Department is involved in two specific activities related to
this. One is the careful review of each of the adverse events
that are reported to us to evaluate what if any actions need to
be taken based on those. And those actions can range from
additional record requests, which we have about 75 percent of
the time we do, to gather more information to help us understand
what was going on. They can include QI recommendations
specifically to the practice or the practitioner. It may at
times include reference to colleagues within the Department of
Health, such as the Health Care Associated Infections Program,
for potential investigation referral. Sometimes it leads to
referrals to the accreditation organizations themselves, either
for further action or for further survey or fact finding. And

then while not frequent, sometimes there are referrals that
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happen to OPMC, if we find things that are of that nature, that
require that level of investigation for physicians or for non-
physicians to state Education Department. So, those activities
go on in an ongoing fashion, as well as an ongoing fashion
trying to mine the data for those opportunities for improvement,
as I mentioned. And historically, I won’t recount them, but
there have been other committee activities, investigations, and
information shared with office-based surgery practices around
safety related to avoiding HOSIFLONIC FLEXION injuries, for
example, in the case of colonoscopies. Previous review of a set
of patients I’11 talk about briefly—ESRD patients and vascular
procedures. So, our membership that you see up there took from
the existing standing advisory committee that we have and
included a range of practitioners in relevant fields. We also
added Dr. Kalkut and also Peter Robison from Memorial Sloan
Kettering who is involved in interventional radiology. I also
want to take the opportunity to recognize that staff, not only
the staff sitting next to me, Nancy AGAR, who has been part of
the program, as you know, for years, but also Phil DEMURA and
Dr. Greg Young who were also very helpful both in the activities
over these past months and in an ongoing fashion, helping us
understand the data and trying to make sense of it. So, the
subcommittee activities, what we did was initially with the

group clarified and reviewed what the legislative and regulatory
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history is of office-based surgery. Again, this is the private
practice of medicine that has a degree of oversight related to
adverse events, but a different degree of oversight than, as you
know, applied to article 28s. We reviewed and discussed the
analysis of the adverse event that we had; again, with a focus
on the worst adverse event, which is death. And then we
discussed various kinds of quality and safety issues with a
number of different interested stakeholders, I think after the
last meeting a year ago, we had a lot of folks who contacted us
who were anxious to clarify or expand on or to help us better
understand what exists or what should exist or what the
professional society recommendations or activities might have
been or even helped with or had questions about data that was
presented. So as you will see in a subsequent slide, we talked
to, in a formal way with a set of questions that the entire
subcommittee could query, a number of different organizations
that have some interest, some expertise, and some insights
relative to safety in office-based settings. We particularly
focused on things that probably make intuitive sense—issues
around standard of care in office-based settings, perspectives
and roles that they might have.. perspectives they may have about
the roles that different organizations may have for patient
safety in addition to government or the practitioners

themselves. We are anxious to try to understand what if any
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other reporting on adverse events were available or any other
analyses that might be able to help us contextualize the
information that we have and then particularly wanted to hear
more about quality assurance or quality improvement, either
requirements or activities that were going on either at the
accreditation organization level or at the professional society
level. And I won’t belabor this, I’11 go through all the
details, but this gives you an idea, sort of the breadth of the
folks that we talked to. Again, anyone who approached us, we’re
certainly interested. We reached out to a number of different
societies and professional organizations that we felt would have
interest in the issue and also be helpful to us. And then we had
specific conversations with the accreditation organizations, as
well. So, I think one of the things that perhaps didn’t get a
chance to really describe fully at the last time around—although
we may have talked about it in some of the interim reporting
over the past year that I or others have presented on this
topic—the data limitations. So, again, I think it’s important to
understand that we think, and frankly all the folks that we
spoke to at the accreditation organization, the professional
organizations believe it—whatever data we have, there’s likely a
significant underreporting of adverse events. I will talk a
little bit about that on some later slides, about approachs to

deal with that. So we’re looking at these numerator events. We
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have about 550 or so that were reported each year. That number
has remained steady while the number of accredited practices has
increased. And again, depending on your lens, you could view
that as good news or bad news. You know, again, the positive
view of that is that despite the fact that there’s more
practices and presumably more procedures, the number of events
being reported is the same. On the other hand, we don’t know how
much that may represent underreporting. The other issue that
confronts us is the data that we get, including when we request
additional records, can have us simply missing data that makes
interpretation challenging. We do follow up on all the
information or the reports that we get. If there’s missing
information that we think is critical and some of that
information may be explored either by the accreditation
organization or by OPMC in those cases. But even in some cases
this relies on or spins on whether or not what’s been documented
during the course of a procedure, what frequency, vitals, and so
on are being recorded, or whether or not there’s a record of who
was in the room and who left at what point and so on and so
forth. The third point is that essentially unknown to us is the
issue of denominator or procedures. So we’re looking at
numerators without denominators. We’re not able to look at
what’s the rate of these which helps us to be clearly understand

whether taking into consideration the number of times or the
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numbers of procedures being done whether what we’re seeing is
abhorrent or different or unusual. We, again, I’'"11 talk about
how the new legislation that we have will help us, I think,
going forward to be able to get access to that data as well as
new things like the all-payer data warehouse, which I think will
help us in addition. We can, at best, at this point estimate the
number of procedures in office-based surgery settings and the
data that I am going to show you is going to be over four years
and we believe that the back of the envelope calculations
suggest that the number of procedures being done are in the
millions that we’re looking at, just as a way to try and create
some context. The last issue is the lack of comparators. Again,
it’s safe or adverse events compared to what? Other states?
National averages? Other settings? Those are some of the
challenges that we have and despite us asking a number of
organizations about comparator data, we’re challenged in not
seeing what other states or national efforts that collect the
same events in the same way in this setting. So, we do have a
number of challenges, but it’s really lack of comparators. In
addition, we have, I think, an important challenge is when we
look at the data and analyzed it, a lot of our analysis had to
rely on looking at all of adverse events, comparing deaths to
non-deaths, for example, and trying to discern where there are

significant differences and characteristics between the two, but
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the data that we really need is being able to look at those
characteristics when there were not an adverse event in order
for us to be able to determine whether some of those factors
really are significant or not. And again, as I mentioned, we
don’t have an ongoing reporting system when things go well for
these events. We may get a denominator, but that doesn’t mean
that we’re going to get going forward all the detailed
information that allows us to look at, for example, whether a
specific anesthetic or specific level of, ASA level is clearly
related to adverse events when adjusting for other factors and
so on. So, despite those data limitations, I think they are
important to be aware of, but we do not, we never do let those
get in the way of us making use of the information we have and
this slide points out that there are some strengths to the data,
as well. We do, unlike some other settings and some other
organizations, have a fairly clear definitions of the adverse
events and I’'ve done a lot of work to try to make sure that the
description of those events is clear, have FAQs, and so on, and
update them as new adverse events are added, as they have been
in the recent legislation. Also, as I mentioned earlier, each
event is reviewed by staff, initially nurse and physician as
needed, investigated as appropriate, with referrals that I
mentioned. So, again, each adverse event is reviewed and we have

a database in which we have been able to enter various
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characteristics of the adverse events that allowed us over the
course of this past number of months to manipulate the data, try
to answer various questions, what-if questions about suggestions
or hunches about things that may or may not have been related to
adverse events. And so that remains a strength of the data that
we have. So, the data analysis, I'1ll get into this in a second
of the adverse events. Again, we’re looking at these years, 2010
to 2013. I will tell you that our analysis of events in 2014 and
so far in 2015 are essentially of a similar nature in
distribution and not otherwise substantially different. These
years’ data allows us to, you know, comprehensively look at data
that we’ve already been through the cycle of asking for
additional information. Just as a refresher, the adverse events
that we’re talking about, that are reportable, are patient death
within 30 days. So the—we’ll go through this in some subsequent
slides. Just to remind the Council that reportable deaths could
be day 29, day 30. These are not all deaths that happen at the
date of the procedure. And there are obviously some challenges
in terms of practices being able to be aware of or know about
events that happened in some temporal relationship that is not,
you know, proximate to the procedure. The other reportable
events are an unplanned transfer to a hospital, an unscheduled
hospital admission that lasts greater than 24 hours within 72

hours of the procedure. Again, some of the challenge of
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underreporting clearly may be related to practices knowing when
someone is admitted on day 2 or day 3. Any serious or life-
threatening event—think some of the never events like “wrong
site surgery” and “retained foreign body.” And then any
suspected transmission of blood-borne pathogens. Now, some of
that there’s some new adverse events; we’ll get to those in
later slides, but these are the adverse events that were in play
during this period of time. So we looked at the analysis. We had
a total over these four years of about 2,200 cases and the kinds
of things that we looked at were things to again try to pick
apart and evaluate the event types, procedures. Looked at
patient demographics and clinical conditions. Looked at
anesthesia. We had that information. Causes of death and tried
to determine and look at and keep in mind the relationship of
death to the procedure. This slide sort of takes you down the
tree, starting at the top with the 2,200 events. And, again, the
first segment looks at the deaths, admissions, transfer, all the
reportable events. This is done, you should know, in a
hierarchical fashion, that is, there may be, it is possible for
in specific individuals to qualify, if you will, for more than
one adverse event, but we take, we have categorized these in
terms of percentage with sort of a hierarchy with death sort of
trumping the other adverse events. And as you can see, about 12

percent or 261 are reported events were deaths. When we do the
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analysis that I described previously that we’ve been doing since
the adverse event reporting scheme began, one of the first
questions in looking at the data is: Was this related or not
related to the office-based surgery procedure? Again, this
involves, as I described, looking at the data, clinical
judgment; if there are questions, more than one reviewer. And as
you can see, our analysis of the relationship, about 33 of those
or about 13 percent are determined clearly to be related to
office-based surgery. About 76 or the majority of them
unrelated. And then there is this, you know, small but important
category of unable to determine, which may be a data issue, may
be lack of clarity in terms of the information that we have, or
maybe multiple issue that are going on that do not lead us to a
clear determination that it was related to the procedure. I'11
talk a little bit more about our approach in thinking about
those categories and having external reviews to look at inter-
rater reliability on some of those judgments. As you can see in
the last section of this, when we look at, well who are the
individuals or how many individuals over this four-year period
of time had a death on the day of the procedure, you are looking
at a number that is about 15; about 45 percent of the related
deaths. And then when we look a little bit further and closer in
information that we may have presented previously, a significant

portion—almost half of the related deaths—involved patients with
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end-stage renal disease. Most of them having vascular procedures
specifically around THROMBECTOMY and angioplasty related to
access. So some of our summary observations of the data—and
again this is high summation after many hours and many pages and
many analyses, so recognize that, you know, there’s a lot of
other amylases that went into this—but when we look at the
reports of the GI and vascular procedures account for about 75
percent of the report; that’s not terribly surprising thinking
about the kinds of procedures that are going on in the office-
based surgery settings. Certainly colonoscopies for EGD for GI
being very commonly done in that setting. Other reported deaths
in most frequently associated with vascular procedures that were
performed to facilitate a hemodialysis access in patients with
end-stage renal disease and most of those deaths, as I showed on
the slide previously, determined to be unrelated specifically to
the OBS encounter. We spent a lot of time digging into that and
trying to understand that, particularly taking into
consideration what we know of as, you know, the age
considerations and the multiple co-morbidities of patients that
we understand to be sort of the high percentage of mortality in
patients with end-stage renal disease with or without any kind
of procedure being done in an office. The primary complications

and causes of death, both related and non-related, are not
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surprisingly cardiopulmonary, cardiac arrest for example, and

infection related with sepsis being the most common IDIOLOGY.

Kim.

[inaudible]

JEFF KRAUT: Kim, use the mic please.

[KIM] : If 73 percent of office-based surgery procedures

are resulting in or that large a number resulting in admissions..

DR. GESTIN: No, no, not 73 percent. These are the
adverse event reports that are presented to the Department over
four years and 73 percent of the adverse event reports—again,
one of the categories. Those are the categories of adverse

events.

[KIM] : But even your N is a large number there. Does
that suggest that they shouldn’t have been office-based
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procedures to begin with? I am thinking about it in the context

of we’re asking hospitals to reduce their admissions.

DR. GESTIN: I think that’s a fair question. You might
want to hold that until we get to the end. And raise it and the
committee can decide, you know, what they think about that.
That’s certainly one conclusion. Is there unplanned admissions
to the hospital? Again, not knowing the denominator of these and
not having a comparator, the question that I would raise in
return would be how does this compare to other settings. And how
does this compare to other settings, you mentioned readmissions
from hospitals. What’s that rate, 17 percent or so over 30 days
and so on. I mean, this is unplanned admission in a relatively
short period of time, but again one of the challenges we have is
trying to contextualize this and compare it to other settings,
but I think a reasonable exploration is to try to understand not
only that adverse event, but others in other settings because I
think that the question is exactly what you described. Is, you
know, is patient selection relative to the procedure and the
setting being done appropriately or not. Is that fair? So, the
summary from our stakeholders, again, this was more of a
qualitative conversation. We talked with accreditation
organizations and I think this was not complete news to us that

accreditation organizations are different; they have similar but
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not identical standards related to quality and safety and
reporting, although, at this time only one of them is really
trying to collect information on adverse events, I would say, in
a standardized fashion. And they are very much at the beginnings
of that. We were initially sort of hopeful that one of them
might have a treasure trove of data that we could mine that
would really help us either with context or information that
would really point in one direction, but, you know, for better
or for worse, our data really was the data source that we had to
work with. All of them require some sort of collection. Some of
them, for example, allow the practice themselves to report to
them adverse events, the adverse events that they may choose to
work on in the context of quality improvement. We, in terms of
looking at the overall numbers, we have identified, and again,
this is not new, that of the numbers of events reported directly
by the practices to the accreditation organizations, they are
significantly less than those that we get directly from the
practices. So, again, there’s not much of a sense that somehow
there are events that are going someplace that we’re not seeing.
In terms of the specialty societies, they do a lot of things. I
think that they do some important work relative to standard
setting and guidelines and practice advisories and physician
statements, although not many of them have a specific focus on

OBS. Clearly the ones that have office-based surgery in their
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name do, but many of them talk more generally about various
settings. We did come across some notable differences and the
strength or the quality of the statements that relate to
training and qualifications of staff or issues around inter-
procedure roles or around the use specifically of end-stage
TITLE CO2 or capnography for patients that have moderate
sedation and I will get to that a little bit when it comes to
next steps and recommendations. So, at a very high level, the
conclusions after going through and mining the data and having a
lot of very rich discussion internally in the group was that we
didn’t see in the cases that we have a definitive pattern of
contributing factors for the 33 related deaths that we saw over
the four years. That’s not to say that there were not issues
related to—of concern of safety or opportunities—that we talked
about and made some recommendations around and that’s what we’ll
be talking about, what I’11 be talking about in a second. So,
again, I want to focus and emphasize that some of the
recommendations that we have going forward are those that the
group believed, based on experience, expertise, on these
discussions and on the literature, there was an opportunity to
make improvements, but I would not say or make believe that all
of these recommendations are areas where the data specifically
if you do this, these things would not have, these adverse

events would not have happened. We believe that there’s, you
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know, a reasonable relationship in terms of improving safety
with some of these recommendations, but, again, we did not find
a single factor or issue that said “ah ha, this is it. And if we
could only fix this.” And I think that’s probably maybe an
intuitive conclusion. So we did look at, we did have a lot of
discussion about the issue of pre-procedure patient assessment
and evaluation, including ASA scores and the accuracy or the
documentation of ASA scores in patients, particularly in
patients with high-risk co-morbidities and patients with end-
stage renal disease and so on. And so getting to your question
earlier about setting and so on, I think one of the things that
we did talk about, particularly with patients with the ESRD and
vascular access is, you know, the urgency often for patients
that are under-dialyzed to be able to get them access and, you
know, in an expedient way, obviously in the end-stage setting
there are certain advantages to being able to do this in office-
based settings versus admitting someone to the hospital, waiting
for them to get on the schedule, and so on. So, we did have some
of those conversations about sort of the pre-procedure
evaluation relative to the patient, as well as the setting. We
did have conversations about the staffing and the division
duties and responsibility. Again, I think a lot of clear
consensus about the importance of having specific delegation of

patient monitoring and not having sort of mixed roles such that
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somebody who is charged with monitoring the patient during the
procedure and afterwards also has additional responsibilities
that distract from that important function. Pretty much generic
to I think all health care safety and quality issues—
communication and transitions in care, as well as the issue,
which I alluded to earlier, about documentation and the
important role of that documentation in helping not only for
medical legal reasons, but also to help in both the practice and
for us to be able to identify and understand what was done or
what was not done. So, I am going to move into sort of where
we’re going next. Some of the recommendations and next steps
include looking at enhanced data from the practices, again, that
are authorized by the recent budget, again with the support and
recommendation going forward from this Council, and passed by
the legislature which enables us to do a few new things—collect
data, not only on adverse events, but collect some basic
information from the practice that will help us be able to
contextualize the adverse events, that includes but is not
limited to looking at the numbers of procedures, eventually the
procedure types, and separate and apart, even from the
legislation was moving all this data collection to web-based
reporting, which we hope will help deal with some of the burden
or some of the underreporting and XXX which we can get access

and analyze this information. So, it’s also a work in progress.
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It’s building the capacity to be able to collect this data from
the practices on a regular basis. We have also planned to
discuss with the three accreditation organizations specifically
recommendations from the American Society of Anesthesiology the
ASA, their standards related to the use of capnography for
patients with moderate sedation and above. And this issue about
assignment of dedicated staff to monitor patients. Again, while
not specifically related to the data on those 33 patients over
four years, this rose to the top in terms of some issues that
our subcommittee agreed on were things to move forward. And
then, as always, education of practitioners regarding some of
these topics and some of the questions that were identified by
the subcommittee were felt to be sort of an ongoing
responsibility as we move forward. And now I am getting into a
look at mine here because the print is now small enough. So our
other recommendations are we will be re-engaging the full OBS
advisory committee; we’ve reviewed and looked at whose on and
how much membership we have. They specifically represent OBS
practitioners and the range of OBS practitioners that we have
identified. But both in the literature, but also importantly
from our adverse event data, we want to make sure that we have
that adequate representation, so we’ve made some recommendations
and some nominations to fill out the OBS Advisory Committee. We

are in the process of implementing some of the legislative
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changes, requirements that includes, as I mentioned earlier,
reporting two additional types of adverse events. One, I would
say 1s more of a technical fix—that is including observation
stays with unplanned admissions. Just to clarify that within
three days. And also we’re looking at ED visits within three
days, which, again, we recognize that there will be issues
related to practices being able to identity these, at least the
procedural practice, but as my colleague Pat talked about with
the advent of record exchange and qualified entities, as well as
the reporting requirements on the hospitals and so on, and the
history in which they identify these cases to us, we’re hopeful
that we’ll be able to identify those. The APD, the all-payer
data warehouse may enable us to look at this as well. The
reporting time was very narrow for practices. I think they had a
day, 24 hours, to report. We have extended that to three days so
practices have more time to submit. We’ve also been able to,
again, evaluate the additional data to interpret adverse events.
We have a new requirement that allows us to have stronger
agreements with the accreditation organizations and the
practices that specifically make requirements around quality
improvement and quality assurance activities. And then while we
have had in our agreement with the accreditation organizations
that on our request they would carry out surveys or complaint

investigations, they have sometimes been hampered by their own
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contracts, which may limit the amount of information that would
be shared with the Department. And so this legislation makes a
change and clarifies and codifies our right to both ask for the
surveys and those complaint investigations as they come up and
also to report back findings to us. Some of the additional
analyses, as I mentioned earlier, looking at the
related/unrelated and so on, we thought that it made sense to
look at the issue of interrelated reliability in looking at
these. So we have contracted over these past months with IPRO to
have appropriate specialists review 2014 cases. They are our
determinations, the Department’s determinations are BLINDED to
them. We are asking them to look at and make judgments about the
issue of related or unrelated as well as issues related to sort
of preventability of what it is that they find. Again, related
is important, but additionally important is being able to
identify things that we think are both individually preventable,
but importantly from a system point of view, things that might
be preventable going forward. So, they are doing those reviews
sort of along side of us if you will in 2014 and 2015. I am not
sure what the duration will be, but we’re anxious, we’re just
completing their review, I think, of 2014, so we’ll be looking
at inter-rater reliability and see if we can strengthen our own
review process and make some of those judgments and so on more

explicit and clear. We also think that there’s a real
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opportunity to try to identify the issues about underreporting
of adverse events. Some of them really lend themselves to the
use of administrative data, such as the data that we have with
Medicaid, to be able to look for, for example, admissions to the
hospital that may have not been reported in a particular time
period. And so we’re starting to explore that. It would suggest
that the developing all-payer database will allow us to do
something similar for those that are not in Medicaid, as well.
So, I think that’s the last slide and I am happy to entertain

questions and comments.

JEFF KRAUT: Thank you. Comments? The Council before?
Look, I can only tell you how, you know, here it is. We.. this is
the first time really we created a new policy, we instituted it,
we set our procedures, and then we took a look to see what the
impact was and what we did we noticed the number of adverse
events and reported deaths and it said to us, OK, well what does
that mean. And here we have a, I don’t think anybody would
argue, a very thorough process by which we took a look at that
data in a very in-depth way, but recognize now that we really
have limitations on the data to answer. You know, did we
inadvertently create a policy that contributed to this or are
these events might have occurred without regard to the policy or

what were the factors and we did answer at least the question,
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you know, was it up to.. was it a group of providers that created
the adverse events or characteristics of patients which
contributed. And I think what you heard here is the limitation
of the data, but not withstanding that, I think the methodology
by which you kind of went through that fishbone chart, you know,
of quality, I think that’s exactly what we wanted to have. But
when we saw those numbers, you did exactly what we needed to do.

Dr. Gutilerrez.

ANGEL GUTIERREZ: To what extent does the review
authority element, that this body provides every time we give
somebody permission to open an ambulatory care, ambulatory

surgery center?

JEFF KRAUT: Well, this is not article 28, isn’t it.
ANGEL GUTIERREZ: Right. I understand.
JEFF KRAUT: We haven’t been nominated for that.
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ANGEL GUTIERREZ: Within the scope of what we do, to what
extent can we contribute to your data collection by establishing
that if this particular organization is coming back in a year or
two or five to re-accredit, that they need to meet certain

standards in terms of reporting adverse events?

DR. GESTIN: So my colleagues, and correct me if I am
wrong, but currently article 28 ambulatory surgery centers have
requirements to report NOT ORTS events to the Department. The
Department has those events. They are not identical to the
events that were in the legislation for office-based surgery.
For better or for worse, there is some overlap, but some things
that are unique. And so it’s certainly within—the information is
available. Very often the challenge will be as well trying to
provide some context about, excuse me, what that data means in
understanding the number of procedures that are done, having
some sort of comparator will be important. I don’t know if my
colleagues who oversee that part of the health care delivery
system have that sort of data available in which they, you know,
look at specifically the denominator data. But I think the
suggestion that you are making, not putting words in your mouth,
is that having this information available regardless of the
setting, whether it’s a hospital or an ambulatory surgery center

or an office, is an important way of trying to judge and
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evaluate what’s going on. And clearly the reporting or taking
the opportunity to emphasize the reporting requirements which, I
think, is a really is a key thing as well, when the opportunity

arises with a new request.

JEFF KRAUT: You know, I think as you reconstitute the
OBS committee, I think you really need to have somebody on there
that’s a claims data or analytics. And I suspect the denominator
data is gonna be found in the national private insurance claims
database and in New York State we have FAIR who has access to
that I think they have a historic basis to go back to 2002; they
have all of the claims data. And I suspect we could task them
with getting out that, they can match some of the adverse events
and the providers to the FAIR database, is my guess. But, you
know, you do need somebody who plays with the health care
analytics, because the answer is in the claims database, because

it’s not article 28.

DR. GESTIN: So, I think, I mean I could answer.. we could
find out the answer to the question. I think the answer in terms
of FAIR health having access to data that would help us to do
these analyses, I don’t think that they do, but it’s an

interesting point that we could explore. You know, again,
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without tooting my colleague Pat’s horn, he and the staff and
Phil and so on, we actually have a lot of experience doing
analytics on claims data to date. It’s a lot of it has been
focused on public program, encountering claims data, but it’s a
growing analytic capacity with the exchange plan data, with

Child Health Plus data, and so on over time. We welcome..

JEFF KRAUT: Do you have the claim.. Do you have 100
percent of the State’s, you know, claims data? We have Medicaid.

You don’t have Medicare? You only have commercial.

DR. GESTIN: Not yet. That’s what the APD is to have that
information from commercial plans. We, with the advent of the
exchange plans, we’re starting to get claims data from the
exchange plans. We have had Child Health Plus data. we’ve had
Medicaid plans, Medicaid fee-for-service, and so on. But you are
right. Missing, to date, is the bulk of commercial claims data,

as well as Medicare.

JEFF KRAUT: Any update on APD? Alright. Another time.
Why don’t we.. we spent enough time here and I don’t want to get..

thank you so much. Is this any.. I know we don’t have everybody
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here, but Gary did serve on this, Gary Kalkut, so any other

gquestions or any concerns and we.. Dr. Gutierrez. I am sorry.

ANGEL GUTIERREZ: Just encouragement to continue the
work, because I believe that there may come a point events or
circumstances that would allow us to make deeper inroads into

this thing.

JEFF KRAUT: And I didn’t mean by my comment to think
that the Department didn’t have this capability. I see some of
it behind you and I know I am intimately aware of what their

capabilities are.

DR. GESTIN: We’ll take help from anyone that has

expertise in this area.

JEFF KRAUT: You don’t need their help, you just want

their data. OK, and then you can go ahead and play with it. But

thank you. Alright, if there’s no other items that you’d like to

bring up today, I’'d like to now.. I'd like a motion to adjourn

the meeting of the Public Health Council and the next committee
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day is going to be on January 28th in New York City and the full

Council meeting will convene on February 11t in New York City. T
have a motion to adjourn.
So moved.

JEFF KRAUT: So moved. Mrs. Carver Cheney. Thank you very

much.
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Prevention of Maternal Mortality in New York State:
Public Health Committee Meeting Series and Recommendations for Action
January 2016

I. Background and Introduction:

The Prevention Agenda 2013-18 is New York State's health improvement plan developed by the
New York State Public Health and Health Planning Council (PHHPC) at the request of the New
York State Department of Health (NYSDOH), in partnership with more than 140 organizations
across the state. The Prevention Agenda is the blueprint for state and local action to improve the
health of New Yorkers in five priority areas and to reduce health disparities for racial, ethnic,
disability, socioeconomic and other groups.

In addition to its oversight role for the Prevention Agenda, the Public Health Committee, under the
leadership of chairperson Dr. Jo Ivey Boufford, identified Maternal Mortality as a specific health
issue from the Prevention Agenda for special attention in an effort to “move the needle” on that
condition in the State.

II. The Problem:

In 2012 and 2013, the Committee requested a series of presentations from Dr. Marilyn Kacica,
Medical Director of the Department’s Division of Family Health, to provide an overview of
maternal mortality data in New York State including a comparison to global and national rates,
trends over time and disparities, and to learn more about current work to assess and address
maternal mortality in the state. Key data highlights presented included:
e The United States ranks behind 40 nations in maternal death, and within the U.S. New York
ranks 47 out of 50 states.
e NYS Maternal mortality rates peaked at 29.2 per 100,000 live births in 2008 and have
decreased to 17.9 per 100,000 live births in 2013.
e There are significant racial and geographical disparities in NYS:
o The Black to White mortality ratio peaked in 2006 at 6.3 to 1, decreased to 4.9 in
2009 and continued to decrease to 3.3 to 1 in 2013. However, in 2013, the rate in
New York City alone was 5.7, much higher compared to the rest of the State (1.9).
e There were 132 maternal deaths for the three year period, 2011-2013.
o 47 were non-Hispanic White women,
o 57 were non-Hispanic Black women, and
o 28 were Hispanic women.
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ITI. Opportunities for Change:

Based on the information and discussions at these initial meetings, described in detail in the
appendices to this report, and the ongoing work of several key organizations (including NYSDOH,
the New York City Department of Health and Mental Hygiene, the Healthcare Association of New
York State, the Greater New York Hospital Association, and the NYS chapter of the American
Congress of Obstetricians and Gynecologists (ACOG) on inpatient hospital management, the
Committee initially decided to focus on the “pre-hospital” antecedents of maternal mortality with
special attention to prevention. In subsequent meetings, the group examined opportunities in New
York State’s health care reform initiatives and better alignment for existing efforts across
stakeholders. These are discussed in the following pages.

A. Pre-Hospital Opportunities in Clinical Practice
The Committee identified three specific cross-systems strategies from the Prevention Agenda for its
attention:
e Integrate preconception and interconception care into routine outpatient care for all women
of reproductive age.
e Assess and address pregnancy planning and prevention of unintended pregnancy among
women in general and especially those with serious chronic conditions and risk factors
e Institute systems and protocols for early identification and management of high-risk
pregnancies.

The committee convened a series of special meetings with invited discussants to further explore
these strategies and identify recommended action steps and use its convening authority to bring
attention to this important issue.

In March 2014, the Public Health Committee convened a special meeting focused on the strategy of
integrating preconception and interconception care into routine outpatient care for all women
of reproductive age as a universal/ population-based prevention approach. Staff from the
NYSDOH Division of Family Health gave a brief presentation on national and state work on
preconception health and health care, including recommendations from the CDC-led Select Panel
on Preconception Care and the subsequent action plan of the National Initiative on Preconception
Health and Health Care to guide the implementation of the CDC panel’s recommendations.

The Committee then welcomed three clinician panelists, invited to reflect on this approach from a
“real world” practice perspective. Each panelist addressed a set of three questions:
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1) How do providers who care for women of reproductive age currently incorporate
preconception health care in routine outpatient practice?

2) What challenges or barriers exist to making this approach part of routine care?

3) What would support further integration of these practices in routine care?

Panelists described several innovative approaches they are using in their respective practices,
especially emphasizing how to take advantage of “every” contact that women of reproductive age
make with the health care system:

At the Mid-Hudson Family Medicine clinic in Kingston, Residency Director Dr. Ephraim Back
estimates that more than 70% of women patients have made some contact with his practice in
the past year, for themselves or their family members. He is leading a project, as part of a
collaborative network of 16 Family Medicine residency programs, which incorporates evidence-
based interconception care (focusing on four specific elements of care) for women during their
baby’s well child visits for the first two years of life.

At the Institute for Family Health Harlem Family Medicine site, Dr. Lucia McLendon’s practice
incorporates assessment of desire for pregnancy, with tailored same-day contraceptive services,
into all visits with women of reproductive age.

At Montefiore Medical Center/ Albert Einstein College of Medicine Department of Maternal
Fetal Medicine, Dr. Ashlesha Dayal, a high-risk Obstetrician and Director of Labor & Delivery,
developed a comprehensive program to target enhanced preconception/ interconception care to
women at high risk for preterm delivery or other poor pregnancy outcomes. This program
includes training for both primary care and specialty providers on screening and referral for
high risk patients, as well as training for community health workers to expand preconception
health education and outreach to the community.

Panelists also identified a number of challenges and barriers to routine integration of preconception
and interconception care. Common themes included:

women not seeking routine well care for themselves;

inadequate time within a visit:

provider knowledge/ comfort level, especially for pediatricians during children’s health care
Visits;

lack of additional reimbursement for counseling;

lack of health insurance (including waiting periods for benefits to begin after enrollment; post-
partum gaps in coverage); and,

increasing prevalence and complexity of chronic disease among women of reproductive age.

Panelists and committee members discussed a number of opportunities for advancing attention to
risk factors for maternal mortality in this area, including:
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e capitalizing on “missed opportunities”, including well child visits and all acute care visits, to
ask women basic questions to assess their desire for pregnancy, and, if appropriate, initiate
contraception in real time as part of routine care;

e enhanced reimbursement for clinicians;

e cxpanded use of available guidelines and toolkits for clinicians to support integration of key
preconception screening within routine visits;

e incorporating protocols and referral linkages to facilitate more in-depth reproductive health
counseling for women for whom medical risks are identified;

e developing more population oriented approaches to educating young people through linkages
with schools, community based organizations and trained community health workers, reaching
into communities; and,

e policy changes to address gaps in health insurance coverage and reduce or eliminate co-pays for
preventive care.

B. Pre-hospital Opportunities to Prevent Maternal Mortality in NYS Health Care Reform
The Committee identified the opportunity to leverage larger health systems reform efforts to ensure
that preconception and interconception care are addressed for women of reproductive age. Key
opportunities include: Medicaid Health Home; Affordable Care Act (ACA) and New York State of
Health (state’s health insurance exchange); Delivery System Reform Incentive Payment (DSRIP);
and, Advanced Primary Care (APC) /State Health Innovation Plan (SHIP).

For the September 2014 meeting, NYS Department of Health staff leading three key health care
reform initiatives were invited to share information about their work and to participate in a
discussion of potential opportunities to incorporate one or more of the three selected key Maternal
Mortality prevention strategies within those initiatives.

1. Dr. Foster Gesten, Medical Director for the NYSDOH Office of Quality & Patient Safety,
presented an overview of the state’s work to support risk-based prenatal & postpartum care for
women enrolled in the state’s Medicaid program.
¢ In collaboration with NYSDOH Division of Family Health and the Island Peer Review
Organization (IPRO), Medicaid Prenatal Care standards were updated and unified in 2009-10.
Since then, a series of analyses have been conducted including a 2011 baseline evaluation, and a
statewide practice self-evaluation/reporting tool was launched in 2013.
Current work is focused on key opportunities for improvement activities, which were identified
based on evaluation findings. While data indicate many potential areas for improvement efforts,
several key elements of care have been identified for focused improvement including: assessment,
treatment, and referral for depression and domestic violence; influenza vaccination, ; obesity and
gestational weight gain, ; tobacco use screening and counseling, and prevention of recurrent preterm
births focusing on use of 17-OH progesterone. Highlights of the follow-up discussion on potential
areas of action included:
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e The potential for adding assessment of future pregnancy plans and pregnancy prevention to the
quality improvement plan. It was noted that this is currently embedded within the self-
assessment reviews as an element of prenatal care standards.

e The extent to which reimbursement for counseling by non-clinicians might help improve
preventive practices.

e A recommendation to add family planning providers as key partners for improvement activities.
e The value of Electronic Health Records (EHRs) that include algorithms and prompts to improve
documentation of guideline-concordant care without the burden of additional documentation.

e The need to better assess the impact of loss of insurance coverage for women who lose their
Medicaid eligibility postpartum.

e Potential strategies for promoting the use of 17-OH progesterone for women with prior preterm
births.

e The potential for use of incentives to increase adherence to postpartum visits.

2. Hope Plavin, from the NYSDOH Office of Quality & Patient Safety, presented an overview of
the State Health Innovation Plan (SHIP)/ State Innovation Model (SIM); the state’s application
for federal funding was pending at the time of this meeting. The overarching goals of SHIP/SIM are
to improve health, improve care and utilize health care resources more effectively. Funding
requested in the state’s recent SHIP grant application would support regionally-based primary care
practice transformation, a transition to value-based primary care payment models, and performance
improvement and capacity expansion in primary care including community-clinical linkages and an
enhanced focus on prevention. Next steps include the establishment of workgroups and creation of
a health policy agenda for 2015 and beyond, pending feedback on the state’s submitted application.

3. Lana Earle, Deputy Director for the Division of Program Development and Management in the
NYSDOH Office of Health Insurance Programs, presented an overview of the Medicaid (MA)
Health Home care management program and led a discussion on its potential for improving health
outcomes among women of reproductive age.

e Health Home (HH) is an optional Medicaid State Plan benefit authorized under ACA to provide
comprehensive, integrated care management and coordination for Medicaid enrollees with
chronic conditions which was implemented in NYS beginning January 2012. It is targeted to the
highest-need/highest-cost MA members who have two or more chronic conditions or one single
qualifying condition of HIV/AIDS or Serious Mental Illness and who meet “appropriateness”
criteria for an intensive level of care management. HH is closely aligned with the state’s
Delivery System Reform Incentive Program (DSRIP).

e Over the January 2012 — August 2104 period, 55% of the HH members enrolled in NYS were
women, and 35% were women aged 11-50 years. Approximately 9.5% of women enrolled in
HH had a live birth during that period. Informal discussions with HH lead organizations
suggest that they are incorporating a variety of approaches to address the needs of women of
reproductive age within their comprehensive care plans, including the use of preventive and
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specialty health care, assessment of pregnancy plans and linkage to family planning services,
and linkage to prenatal services for women who become pregnant.

Highlights of follow-up discussion on potential areas of action included:

e The value of providing training for HH care managers on maternal risk factors and family
planning, including simple assessment questions and interventions that could be readily
incorporated with care management interactions. It was noted that there is an established system
in place for providing such training and this can be pursued in collaboration with NYSDOH
public health and external subject matter experts.

e The extent to which a previous adverse pregnancy outcome could be considered a “chronic
condition” for purposes of establishing HH eligibility. This would not be consistent with CMS
defined criteria.

¢ Interest in learning more about the ~10% of women who gave birth while enrolled in Health
Home.

e How to better connect clinical providers with the resources that are available for their high risk
patients, including HH as well as managed care plan high risk OB case managers and
community home visiting services.

e The role of HH in supporting women identified with serious mental illness, including
depression, during pregnancy or after delivery.

At the conclusion of the meeting, Committee members identified several follow-up requests (follow
up information noted), including:
e Obtaining information on gaps in eligibility and enrollment in health insurance that may be
impeding coverage for family planning and/or adequate perinatal care
Based on further inquiry with the New York State of Health and Medicaid, the specific scenario
described could not be validated, as coverage for Medicaid begins immediately as of the date of
application, while coverage for commercial plans begins between 2-6 weeks from the date of
application. With the launching of the New York State of Health, many previous gaps in coverage
are improving. Furthermore, effective January 1, 2016 in New York State, pregnancy is classified
as a qualifying event triggering a special enrollment period for women using New York State of
Health to access coverage. This allows pregnant women, who are not Medicaid eligible, to enroll
in commercial health plans outside of the open enrollment period.

e Looking more closely at the subset of Health Home enrollees who have given birth to assess
maternal risk factors and connection to services. Data on outcomes for women using health
homes, including data on women with disabilities, and the costs of providing these services
could be useful in the development of training for managers of health homes on women’s
health.

An updated analysis of Health Home data demonstrated that among women ages 11-50 years

enrolled in Health Homes from the launch of the initiative in January, 2012 through May, 2015,
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about 4,900 gave birth. Staff in Division of Family Health are requesting additional data to get
more information on these women and their diagnoses and the cost of their care.

e Pursuing training of Health Home care managers on maternal health and family planning
topics/tools

Staff from the Division of Family Health and the Office of Health Insurance Programs will work

together to develop a training for care managers on reproductive life planning and care

management of high risk pregnant women in Health Homes in 2016.

C. Recent Updates and Next Steps

At the July 2015 Public Health Committee meeting, Dr. Rachel de Long, Director of the Division of
Family Health, updated the Committee on work that is underway to use health care reform
opportunities to support improvements in women’s health. The discussion focused on ways to
integrate pregnancy planning and, if pregnancy is not desired, tailored contraceptive counseling into
routine care for women of reproductive age.

Dr. de Long explained that the goals for the emerging APC model within the state’s SHIP provide
an opportunity to talk about advancing higher quality, better integrated and coordinated primary
care for women, including the concepts of pregnancy intention and planning and prevention. There
are several aspects of the SHIP/APC work that could support the goal for improved health for
women.

e Ensuring that women’s health is included in the development of standards for primary care
transformation, including standards for patient-centered care, population health and care
management.

e Making sure that the practice transformation infrastructure that will be supported with the grant
includes technical support to strengthen the quality of primary care services delivered to
women.

¢ Including women’s health in the quality measures being selected to define and drive areas of
care that need attention. Dr. deLong noted that the current draft set of measures does not
include measures specifically linked to women’s health, with the exception of one measure on
chlamydia screening. There is no quality measure that assesses the percent of women of
reproductive age for whom pregnancy intention has been assessed and tailored contraceptive
counseling provided. However, the current set of proposed measures does include several
measures addressing areas of chronic disease such as controlling high blood pressure, weight
management and counseling, and management of diabetes that are relevant to the goal of
reducing maternal mortality.

Dr. de Long noted that staff from the Division of Family Health are engaging in discussion with
NYSDOH colleagues, including participation in the DSRIP, SHIP/SIM workgroups, to promote
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continued attention to the importance of addressing women’s health through these elements. A key
challenge identified in the process is that while there is general agreement about the fundamental
importance of reproductive health as part of comprehensive patient-centered care, including
recommendations from ACOG and the American Academy of Family Physicians, the US
Preventive Services Task Force (USPSTF), which is charged to assess the evidence for approval of
reimbursement decisions under the ACA, has not reviewed or issued recommendations specific to
assessment of pregnancy intention or contraceptive counseling. As a consequence, there is no
rigorous nationally established evidence-based standard or nationally endorsed quality measure
comparable to standards and measures for other specific practices, such as tobacco assessment and
counseling.

Discussion focused on the fact that New York State should not miss the opportunity to use
initiatives to advance primary care to strengthen care for women to be a leader in this area by
adding to the research base to demonstrate that these practices can be effective and addressing this
gap with the USPSTF.

Next Steps

Office of Public Health staff will continue to engage in planning and implementation groups to
support the integration of women’s health needs and practices within DSRIP, SHIP/APC and
Health Home, while also continuing to lead public health surveillance activities to review cases of
maternal death and mobilize prevention activities to address relevant factors identified as well as
address the disparities noted.

As a further outgrowth of the Committee’s role in drawing attention to this issue, the NYSDOH has
convened a group of partner organizations that include the Healthcare Association of New York
State (HANYYS), the Greater New York Hospital Association (GNYHA), American Congress of
Obstetricians and Gynecologists (ACOG) District II, the New York Academy of Medicine
(NYAM),the New York City Department of Health and Mental Hygiene (NYCDOHMH) and
clinician experts to improve information-sharing and coordination of strategies to address maternal
mortality. These partners met in November 2015 to review shared goals and current initiatives,
identify gaps and initiate steps to launch a more strategic and coordinated approach to this
important problem. At the November meeting and a follow-up conference call in December 2015,
participants voiced a shared commitment to formalizing a working partnership and pursuing joint
initiatives to raise awareness and improve both community prevention and clinical strategies to
support maternal health. A second in-person meeting, held January 13, 2016, began the
formalization of the partnership and focused on an initial collaborative project on
preconception/interconception health which will be further developed. The Public Health
Committee will be kept informed about progress of this promising new partnership.
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Appendix
Defining the Problem of Maternal Mortality: September 2012 — January 2013

In September 2012 the Committee invited Dr. Marilyn Kacica, Medical Director for the Department
of Health Division of Family Health, to present on the issue of maternal mortality in New York.
Key highlights of data presented include:

e The United States ranks behind 40 nations in maternal death rates, despite spending more on
care per birth than any other nation.

e New York ranks 47th out of the 50 states for maternal mortality rates. In 2005-07, New
York’s maternal mortality rate was 14.7 per 100,000 live births, compared to 11.1 deaths per
100,000 live births (2005-2007 nat