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STATE OF NEW YORK 
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL 

 

AGENDA 
 

April 8, 2021 
 

Immediately following the Special Establishment and Project Review Committee meeting 
which is to begin immediately following the Committee on Codes, Regulations and 

Legislation meeting 
(Codes scheduled to begin at 9:30 a.m.) 

 
Via Live Webcast 

https://www.health.ny.gov/events/webcasts/ 
 

I. INTRODUCTION OF OBSERVERS 
 

Jeffrey Kraut, Chair 
 

II. APPROVAL OF MINUTES 
 

 December 9, 2020 Meeting Minutes  
 

III. REPORT OF DEPARTMENT OF HEALTH ACTIVITIES 
 

A. Report of the Department of Health 
 

Howard A. Zucker, M.D., J.D., Commissioner of Health 

 
IV. REGULATION 

 
Report of the Committee on Codes, Regulations and Legislation 
 
Angel Gutiérrez, Chair of the Committee on Codes, Regulations    
and Legislation 

 

 
For Adoption  

 
20-33 Amendment of Parts 11, 46 and 85 of Title 10 NYCRR (Name Change for the 
Physically Handicapped Children’s Program) 

 
V. PROJECT REVIEW RECOMMENDATION AND ESTABLISHMENT ACTIONS 

 

Report of the Committee on Establishment and Project Review 
 

Peter Robinson, Chair of Establishment and Project Review Committee 
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A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES  
 

CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 
Abstentions/Interests  

 

CON Applications 
 

Acute Care Services – Construction  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 202244 C University Hospital SUNY Health 
Science Center 
(Oneida County) 

Contingent Approval 

 

Diagnostic and Treatment Centers – Construction  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 211005 C Syracuse Community Health 
Center, Inc. 
(Onondaga County) 

Contingent Approval 

 
CATEGORY 3: Applications Recommended for Approval with the Following: 

 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HSA 

 
NO APPLICATIONS 
 

CATEGORY 4: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 

 
CATEGORY 5: Applications Recommended for Disapproval by OHSM or 

Establishment and Project Review Committee - with or without 
Recusals 

 
NO APPLICATIONS 
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B. APPLICATIONS FOR ESTABLISHMENT AND 
CONSTRUCTION OF HEALTH CARE FACILITIES 

 

 
CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 

Abstentions/Interests  
 
CON Applications 
 
Ambulatory Surgery Centers – Establish/Construct  

 
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 201113 B Syosset SASC, LLC t/b/k/a 
Syosset Ambulatory Surgery 
Center, LLC 
(Nassau County) 
 

Contingent Approval 

2. 202090 B Intrepid Lane ASC, LLC d/b/a 
Intrepid Lane Endoscopy and  
Surgery Center 
(Onondaga County) 
 

Contingent Approval 

3. 202257 E Heritage One Day Surgery 
(Onondaga County) 

Contingent Approval 

 

Diagnostic and Treatment Centers – Establish/Construct  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 202191 E New York Preventive Health 
Center 
(Queens County) 

Contingent Approval 

 
Dialysis Services – Establish/Construct  

 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 202102 B Novo Dialysis Jamaica 
(Queens County) 

Contingent Approval 

 
Certificates   

 
Certificate of Amendment of the Certificate of Incorporation   

 
 Applicant 

 
E.P.R.C. Recommendation 

 Albany Medical Center Approval 
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Certificate of Dissolution   
 

 Applicant 
 

E.P.R.C. Recommendation 

 Morningside House Nursing Home Company, Inc. 
 

Approval 

 Fragile X Association of New York, Inc. 
 

Approval 

 Adirondack Tri-County Nursing and Rehabilitation  
Center, Inc. 

Approval 

 
CATEGORY 3:  Applications Recommended for Approval with the Following: 
 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by or HSA 

 
NO APPLICATIONS 

 
CATEGORY 4: Applications Recommended for Approval with the Following: 

 
 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 

 
CATEGORY 5: Applications Recommended for Disapproval by OHSM or 

Establishment and Project Review Committee - with or without 
Recusals 
 
NO APPLICATIONS 

 

CATEGORY 2:  Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 

Certificates   
 

Restated Certificate of Incorporation    
 

 Applicant 
 

E.P.R.C. Recommendation 

 Canton-Potsdam Hospital Foundation, Inc. 
Mr. Thomas- Interest/Abstaining 

Approval 
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CATEGORY 6: Applications for Individual Consideration/Discussion 
 

CON Applications 
 

Acute Care Services – Establish  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 211023 E The New York Community 
Hospital of Brooklyn, Inc. 
(Kings County) 

Presented at the 4/8/21 
Special Establishment/Project 
Review Committee 
No Recommendation 

 

Certified Home Health Agencies – Establish  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 201038 E St. Joseph's Health at Home 
(Onondaga County) 

Presented at the 4/8/21 
Special Establishment/Project 
Review Committee 
No Recommendation 

 

Ambulatory Surgery Centers – Construct  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 202093 C Richmond Pain Management ASC 
(Richmond County) 
Mr. Kraut - Recusal 

Presented at the 4/8/21 
Special Establishment/Project 
Review Committee 
No Recommendation 

 
VI. PROFESSIONAL 

 
Executive Session – Report of the Committee on Health Personnel and Interprofessional 
Relations 
 

VII. NEXT MEETING 
 

May 13, 2021 
June 3, 2021 
 

VIII. ADJOURNMENT 
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State of New York 
Public Health and Health Planning Council 

 
Minutes 

December 9, 2020 
 
 The meeting of the Public Health and Health Planning Council was held on Thursday, 
December 9, 2020 via Zoom and live webcast.  Chairman Jeffrey Kraut presided. 
 
COUNCIL MEMBERS PRESENT 
 

Dr. John Bennett 
Dr. Howard Berliner 
Dr. Jo Ivey Boufford 
Dr. Lawrence Brown 
Ms. Carvery-Cheney 
Dr. Angel Gutiérrez 
Mr. Thomas Holt 
Dr. Gary Kalkut 
Mr. Jeffrey Kraut 
Mr. Scott La Rue 
Mr. Harvey Lawrence  
Dr. Glenn Martin  

Dr. Ms. Ann Monroe  
Dr. Mario Ortiz 
Ms. Ellen Rautenberg 
Mr. Peter Robinson 
Dr. John Rugge 
Ms. Nilda Soto 
Dr. Theodore Strange 
Mr. Hugh Thomas 
Dr. Anderson Torres 
Dr. Kevin Watkins 
Dr. Patsy Yang 
 

 
DEPARTMENT OF HEALTH STAFF PRESENT 
 
Mr. Udo Ammon Mr. George Macko 
Ms. Barbara DelCogliano Ms. Lisa Pino 
Mr. Mark Furnish  Ms. Marthe Ngwashi 
Mr. Brian Gallagher  Mr. Mark Noe  
Ms. Shelly Glock Ms. Tracy Raleigh 
Dr. Eugene Heslin Ms. Lisa Thomson 
Ms. Colleen Leonard Ms. Jennifer Treacy 

 
INTRODUCTION 
 

Mr. Kraut called the meeting to order and welcomed Council members, Executive 
Deputy Commissioner Pino, meeting participants and observers. 
 
JUDY BAUMGARTNER APPRECIATION   
 

Mr. Kraut announced that Ms. Baumgartner has made a difficult decision and has 
resigned from the Council due to her new position and time commitment as President of the 
Millard Fillmore Suburban Hospital and the Graff Medical Park. Mr. Kraut thanked 
Ms. Baumgartner for her years of dedicated service.  Mr. Kraut announced that he and  
Dr. Boufford signed a Resolution of Appreciation on behalf of the Council.  see pages 1 and 2 of 
the attached transcript.  
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APPROVAL OF THE MEETING MINUTES OF OCTOBER 8, 2020  
 

Mr. Kraut asked for a motion to approve the October 8, 2020 Minutes of the Public 
Health and Health Planning Council meeting.  Dr. Gutiérrez motioned for approval. Dr. Berliner 
seconded the motion.  The minutes were unanimously adopted.  Please refer to pages 2 and 3 of 
the attached transcript. 

 
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES 
 
Department of Health Activities 

 
Mr. Kraut introduced Ms. Pino to give a report on the Department of Health report. 

 
COVID-19 
 
 Ms. Pino began her report by stating that the Department of Health has been working day 
and night along with the Governor's team, to do everything to keep New Yorkers safe.  New 
York remains the third safest when you rank all fifty jurisdictions for a state of this size of the 
population and scope. Ms. Pino stated that there are Pfizer and Moderna vaccines have made 
their way to the emergency authorization process with FDA.   
 

Ms. Pino noted that New York is setting record numbers of cases and hospitalizations 
each day. As of December 9, 2020, the positivity rate was right under six percent.  On December 
6, 2020 there were approximately one hundred and sixty thousand test administered. On 
Tuesday, the Department reported one hundred and, one hundred and sixty two thousand four 
hundred sixty four tests. The Department continues to track how the positivity rates fluctuate 
across the regions.  As of the first week in December, the highest rate of cases is in the Finger 
Lakes region, an average from seven percent to nine percent positivity rate. Another region of 
concern as Western New York, which is still under seven percent, but very high, around six point 
nine six percent. Another area, Mohawk Valley, still under seven percent, but fluctuating high, 
six point nine two percent. The Mohawk Valley, one day positivity rate alone almost reached ten 
percent, nine point six point five.  

 
Ms. Pino stated we are seeing how quickly hospitalizations are increasing.  Seventy 

percent of hospitalizations during the week of December 6th reported new COVID-19 
admissions, 70 percent. 23 percent of all hospital beds and 36 percent of ICU beds were reported 
to be available, that's a seven day rolling average. The Department is keeping an eye on and 
implementing new strategies as shared by the Governor. A new order and directive that's coming 
from the Department.  As of December 7th, in terms of nursing homes, there were 122 have a 
newly diagnosed resident employee.  
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Ms. Pino advised that the Department also has an early warning monitoring system 
dashboard where the Department is tracking, testing, and tracing targets, new infections and 
hospital capacity. Right now, our attention is fully focused on hospital capacity and what we can 
do to maximize surge strategies. New York State really is doing tremendously better than almost 
every state in the country in keeping infections from spreading. It has never been more important 
that each one of us plays a role really collectively, what we do at home, what we do with our 
families, our neighbors, our communities. This is one of those situations where just the actions of 
one person really does make a difference.  

 
Ms. Pino said as we face Winter, the Department’s concern is not only on COVID, but 

also on flu. The Governor and the Commissioner have discussed how we have a Winter plan of 
attack.  There are five key strategies in the Winter plan. One is managing hospital capacity to 
enhance and equalize care, that's a serious area of emphasis. Increase and balance, testing 
resources and availability. Keeping schools open safely, the Governor also talked about how 
schools have become surprisingly a very safe place. They were open and then closed and now 
opening. There are a lot of the protocols in schools are working, which is great. Preventing viral 
spread from small gatherings, that's the fourth strategy. 

 
Ms. Pino discussed the hospital metrics, the factors that are so important for the 

hospitalization rates right now are just the bed capacity, ICU capacity, staffing ratios, and daily 
hospital admissions. The Department is also adding a new emergency stop level that will 
implement New York pause guidelines and area if needed, to preserve hospital capacity. New 
York State has a total of 53,000 hospital beds. Currently, more than 35,000 beds are occupied. 
4,835 beds are occupied with COVID patients. Last Spring during week one there were about 
19,000 people hospitalized with COVID at the peak of the Spring surge. Even though these 
numbers are high and they're climbing, it's still thankfully nowhere near where we were during 
the height of wave one.  

 
Ms. Pino stated that in terms of updated guidance from the CDC, the Governor did 

announce that if the hospitalization rate does not stabilize the next five days, additional 
restrictions will be applied to indoor dining. So specifically, if the hospitalization rate does not 
stabilize in New York City over the next five days this week, indoor dining will be suspended. If 
the rate does not stabilize and regions outside of the city, so Upstate not Downstate capacity 
restrictions will be reduced to twenty five percent. This is part of the surge and flex protocol that 
we are adopting now to ensure load balancing can occur wisely and efficiently across all hospital 
systems. The Department will require hospitals to expand their bed capacity by twenty five 
percent. The State is issuing a call to all retired doctors and nurses to see how we can best 
address staffing and the availability of health care workers to help on this mission, and preparing 
plans to utilize and staff emergency field hospitals, confirming availability of resources and 
existing stockpiles. The Department is going to launch a statewide hospital metric system to 
track this information like an internal dashboard, which is key.  
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Ms. Pino advised that on Thanksgiving Day alone, we did reach a new record on testing 
on that day. Unbelievably, we had more than 219,442 COVID tests performed in New York 
State. That is extraordinary. New York State has conducted more than twenty one million 
COVID tests. That's more than one test for every resident of the state. That is one of the highest 
testing rates in the country. New York has maintained through staffing, logistics, and inventory, 
15 drive through and walk up sites. There is still contact tracing, with more than 4,000and people 
working on contact tracing every day. The Department announced a partnership with 
Prescriptive Health to provide an expanded COVID-19 testing capacity, adding 153 new rapid 
testing locations in the coming weeks. The Winter plan will also focus on keeping schools safe 
as long as possible before the holidays. The Governor invited Dr. Fauci to join him and they 
discussed school safety. They also emphasized that the number one spreader of COVID-19 right 
now, where 70 percent of cases are coming from small gatherings.  New York is one of 
seventeen states where gatherings of more than ten people are prohibited.  

 
Ms. Pino stated that New York has a CoVID-19 Clinical Advisory Task Force to help us 

inform other measures in how we are going to roll out the vaccine plan. The task force is 
comprised of experts and public health, immunizations, government data, and other fields to 
have diverse perspectives. New York is hopeful that the initial delivery, we will have doses for 
170,000 New Yorkers.  The Department activated the Pharmacy Partnership for Long Term Care 
Program for New York State, including New York City, covering skilled nursing facilities, 
nursing home residents, and part of the staff. For the Pfizer vaccine orders, we have 46 hospitals 
outside of New York City and 44 hospitals in NYC.  The Department is doing extensive outreach 
in the months ahead to discuss and educate the public about vaccine, also working hard and 
bridging health disparities.  

 
Ms. Pino concluded his report.  To read the complete report and questions from the 

Members, please see pages 13 through 22 of the attached transcript. 
 
 Mr. Kraut introduced Mr. Robinson to give the Report of the Committee on 
Establishment and Project Review.  
 
PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS 

 
Report of the Committee on Establishment and Project Review 
 

Peter Robinson, Chair, Establishment and Project Review Committee 

 

  
A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES 

 
CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 

Abstentions/Interests  
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CON Applications 
 

Acute Care Services - Construction   
 

   Number Applicant/Facility 
 

Council Action 

 202029 C Claxton-Hepburn Medical Center 
(St. Lawrence County) 

Contingent Approval 

 
Hospices Services - Construction   

 
   Number Applicant/Facility 

 
Council Action 

 202021 C Hudson Valley Hospice 
(Dutchess County) 

Contingent Approval 

 
 Mr. Robinson calls applications 202029 and 202021 and motions for approval.  
Dr. Gutiérrez seconds the motion.  The motion to approve carries.  Please see pages 26 and 27 of 
the transcript. 
 

CATEGORY 3:  Applications Recommended for Approval with the Following: 
 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HSA 

 
NO APPLICATIONS 

  
CATEGORY 4: Applications Recommended for Approval with the Following: 

 
 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 

 
CATEGORY 5: Applications Recommended for Disapproval by OHSM or 

Establishment and Project Review Committee - with or without 
Recusals 

 
NO APPLICATIONS 

 

CATEGORY 6: Applications for Individual Consideration/Discussion 
 
NO APPLICATIONS 
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B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF 
HEALTH CARE FACILITIES 

 

 
CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 

Abstentions/Interests  
 

CON Applications 
  

Ambulatory Surgery Centers – Establish/Construct  
 

 Number Applicant/Facility 
 

Council Action 

 201256 E Gramercy Surgery Center, Inc. 
(New York County) 
 

Contingent Approval 

 202015 E Mark Fromer, LLC d/b/a Eye 
Surgery Center of New York 
(Bronx County) 

Contingent Approval 

 
 Mr. Robinson calls applications 201256 and 202015 and motions for approval.  
Dr. Gutiérrez seconds the motion.  The motion carried.  Please see pages 27 and 28 of the 
attached transcript.   
 

Diagnostic and Treatment Centers – Establish/Construct  
 

 Number Applicant/Facility 
 

Council Action 

 202020 B Touch Stone Pavilion, Inc. 
(Richmond County)  
Dr. Strange – Interest/Abstaining 
 

Contingent Approval 

 202025 B New Windsor Family Care, LLC 
(Orange County) 
 

Contingent Approval 

 202027 B Physicare Multi-Services, Ltd. 
(Kings County) 

Contingent Approval  

 
 Mr. Robinson calls applications 202020 and Dr. Strange notes for the record he has an 
interest.  Mr. Robinson calls applications 202025 and 202027 and motions for approval of all 
three applications.  Dr. Gutiérrez seconds the motion.  The motion to approve carries with 
Dr.  Strange’s noted interest.  Please see pages 28 through 30 of the transcript.  
 

Certificates   
 
Certificate of Dissolution  

 
 Applicant 

 
Council Action  

 Ralph Lauren Center for Cancer Care and Prevention Approval 
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Mr. Robinson calls Ralph Lauren Center for Cancer and Prevention and motions for 

approval.  Dr. Gutiérrez seconds the motion.  The motion carried.  Please see pages 30 and 31 of 
the transcript.  
  
CATEGORY 3: Applications Recommended for Approval with the Following: 

 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HSA 

 
NO APPLICATIONS 

 
CATEGORY 4: Applications Recommended for Approval with the following: 

 
 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 

 
CATEGORY 5: Applications Recommended for Disapproval by OHSM or Establishment 
and Project Review Committee - with or without Recusals 

 
NO APPLICATIONS 

 
CATEGORY 6: Applications for Individual Consideration/Discussion 

 
NO APPLICATIONS 

 
 CATEGORY 2: Applications Recommended for Approval with the Following: 

 
 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 
 

CON Applications 
 

Acute Care Services - Construction   
 

   Number Applicant/Facility 
 

Council Action 

 201237 C Strong Memorial Hospital 
(Monroe County) 
Mr. Robinson – Recusal 
Mr. Thomas – Abstain/Interest 

Contingent Approval 
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Dr. Kalkut calls application 201237 and notes for the record that Mr. Robinson has 

declared a conflict and has exited the meeting and Mr. Thomas has declared an interest and will 
abstain.  Dr. Kalkut motions for approval.  Dr. Gutiérrez seconds the motion.  The motion to 
approve carries with Mr. Robinson’s recusal and Mr. Thomas’ abstention.  Mr.  Robinson returns 
to the meeting.  Please see pages 31 and 32 of the attached transcript.  
  

Acute Care Services - Construction  
 

 Number Applicant/Facility 
 

Council Action 

 201268 C The Unity Hospital of Rochester 
(Monroe County) 
Mr. Thomas – Recusal 
Mr. Robinson – Abstain/Interest 
 

Contingent Approval 

 202096 C The Unity Hospital of Rochester 
(Monroe County) 
Mr. Thomas- Recusal 
Mr. Robinson – Abstain/Interest 

Contingent Approval 

 
Mr. Robinson calls applications 201268 and 202096 and notes for the record that 

Mr.  Thomas has a conflict and has exited the meeting.  Mr. Robinson declares an interest and 
will abstain.  Mr. Robinson motions for approval, Dr. Gutiérrez seconds the motion.  The motion 
carries with Mr. Thomas’ recusals and Mr. Robinson’s abstention.  Mr. Thomas returned to the 
meeting.  Please see pages 32 through 34 of the transcript.  
 
CATEGORY 2: Applications Recommended for Approval with the Following: 

 
 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 
CON Applications 

 
Ambulatory Surgery Center – Establish/Construct  

 
 Number Applicant/Facility 

 
Council Action 

 192309 B 5 East 98th Street, LLC d/b/a 
The Derfner Foundation  
Ambulatory Surgery Center 
(New York County) 
Dr. Martin – Recusal  

Contingent Approval 

 
Mr. Robinson calls application 192309 and notes for the record that Dr. Martin has a 

conflict and has exited the meeting.  Mr. Robinson motions for approval, Dr. Gutiérrez seconds 
the motion.  The motion carries with Dr. Martin’s recusal.  Dr. Martin returned to the meeting.  
Please see page 35 of the transcript.  
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Certificates   

 
Certificate of Dissolution    

 
 Applicant 

 
Council Action  

 Lutheran Augustana Center for Extended Care and 
Rehabilitation 
Dr. Kalkut – Recusal 

Approval 

 
Mr. Robinson calls Lutheran Augustana Center for Extended Care and Rehabilitation and 

notes for the record that Dr. Kalkut has a conflict and has exited the meeting.  Mr. Robinson 
motions for approval, Dr. Gutiérrez seconds the motion.  The motion carries with Dr. Kalkut’s 
recusal.  Dr. Kalkut returned to the meeting.  Please see pages 35 and 36of the transcript.  

 
Mr. Robinson concluded his report.  

  
 ADJOURNMENT:  

 
Mr. Kraut announced the upcoming PHHPC meetings and adjourned the meeting.   
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NEW YORK STATE DEPARTMENT OF HEALTH  
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL  

FULL COUNCIL MEETING 
DECEMBER 9, 2020  

 

 

Jeffrey A. Kraut Okay, I'm Jeff Kraut, and I have the privilege to call the water the virtual 

meeting, the Public Health and Health Planning Council and welcome members, Deputy 

Commissioner Pino, participants, and observers. And as a reminder for our audience who 

may be viewing the public meeting via the webcast, there's a form that we still ask you to 

fill out which records your attendance at this meeting. It's required by the Joint 

Commission on Public Ethics in accordance with executive law 166, and we also post this 

on the Department of Health's website at www.nyhealth.gov, under the tab certificate of 

need. We would appreciate it if you could email that completed form to 

colleen.leonard@health.ny.gov. And we thank you for helping us follow our duties as 

prescribed by law. I'd like to remind everybody that this meeting is subject to the open 

meeting law and being broadcast over the internet. We want to ask everybody Zoom 

etiquette to keep everybody on mute when you're not speaking, you know, particularly 

because, you know, if this rustling of papers or distractions in the background, the mics are 

going to pick out everything, and it's kind of hard for us to follow the discussion with that 

background. We do have synchronized captioning, so it's important that we don't talk over 

each other. Hard to do that when two people speak at the same time. The first time you 

speak, briefly identify yourself as a council member or staff member, this will be helpful to 

recording the meeting. And we'd ask that everybody who is logged in from the council and 

the department to rename your screen, so we know, we could see your picture and your 

name under it. This is what we're going to do this morning. It's going to have a report from 

Deputy Commissioner Pino, who's going to give a report of the Department of Health 

Activities. Unfortunately, the Commissioner is unable to join us, as you may know, there's 

a daily briefing with the Governor. He is committed to doing that. And in fact, I think they 

are getting ready or if they're not doing it already. And then we're going to turn to the 

project, review recommendations and the actions that Mr. Robinson is going to be 

reporting on. Just to remind you, you've seen today's agenda and you know that we've 

organized it by topics or categories that captures our roles and responsibilities, so that's 

including the batching that's going to need applications. And I'll ask the members to take 
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one more look at the, how we batched those applications. If you want to project the move 

to another category or you want it to be removed from that so we can discuss it 

independently of the others. I'd they ask if you notified Colleen Leonard and Peter 

Robinson to let us know, and we will obviously do so. So, if there's anybody has any 

changes and you want to verbalize it, certainly do that. Well, before we start the report, 

many of you may have heard that Judy Baumgartner, Baumgartner, who has been a long 

time member of the council, has recently been promoted to serve the new president, the 

Millard Fillmore Suburban Hospital and the Graff Medical Park. And because of those new 

responsibilities and the time commitment she needs to do to be successful in that job, she 

made a very difficult decision. And she had to resign from the, she chose to resign from 

the council. And I just want to take the time to thank her for the four years she spent on the 

council. She had many hours of travel and very dedication to our work and the role, and 

particularly representing the post acute care world and the home care world and 

sensitising the council to the issues and perspectives of serving that population and 

representing that part, a critical part of New York's health care industry. On behalf of the 

council, Dr. Boufford and I have signed a resolution of appreciation, I'd like to read into the 

record. Whereas Judy Baumgartner had served with distinction from June of 2016 to 

November of 2020, and during her tenure was dedicated and served on; the 

Establishment, Project Review, Codes, Regulations, Legislation, and the Health Planning 

Committee. And in serving in those committees and capacity, she has made countless 

contributions to improving the health care of New Yorkers, and improving the health care 

delivery system for our citizens. And we want to acknowledge her valuable service to the 

council for those years. And therefore resolve that we are going to continue to Ms. 

Baumgardner our; esteem, our appreciation for her instrumental role in enhancing the 

health and well-being of all those who reside in the state of New York, and we extend our 

gratitude on behalf of the council to her for her service, wishing for many years of health, 

happiness, and professional achievement, signed by Dr. Boufford and I. And, you know, 

we all know what a class act Judy was, is not was. And I hope each one of you will take an 

opportunity to drop her a note and to thank her for her service. It's again, another voice 

that contributed greatly to the discussion.  

 

Jeffrey A. Kraut And our next item on the agenda is going to be the adoption of the 

minutes.  

 

Jeffrey A. Kraut May I have a motion for the adoption of the October 8th, 2020 meetings?  
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Jeffrey A. Kraut I have a motion from Dr. Gutierrez.  

 

Jeffrey A. Kraut A second by Dr. Berliner.  

 

Jeffrey A. Kraut All those in favor of say aye, or indicate so.  

 

Jeffrey A. Kraut It's unanimous.  

 

Jeffrey A. Kraut Right now, I'd like to turn it over to Deputy Commissioner Lisa Pino, 

who's going to update the council about the department's activities since our last meeting. 

 

Lisa Pino Hi, Jeff, good morning.  

 

Jeffrey A. Kraut Good morning.  

 

Lisa Pino Thank you so much.  

 

Lisa Pino Thanks, everyone. I hope you can hear me all right. Great to see everyone. I 

think I greeted all of you recently at the last meeting for a quick hello. It's an honor and a 

pleasure to join you. And that's right, Jeff, the commissioner is busy with the Governor, 

and we do have a press call today. And really appreciate your kind words. Before we 

started. I have my coffee, evidence in hand. We are night and day trying to keep New 

Yorkers safe. I just need to confirm how much, about how much time do I have? I don't 

want to disrupt the agenda today.  

 

Jeffrey A. Kraut We have, we put no time limit on the commissioner's report, because 

we're going to put no time limit on questions.  

 

Lisa Pino Okay.  

 

Lisa Pino Well, I have some, I'd like to share, you know, the latest statistics and just a lot 

to discuss today, as you can imagine. So, let me go to some points that I wanted to share 

with you. But as you can imagine, you know, the pandemic, of course, continues, and if we 

are looking at Winter and we expect a challenging Winter ahead, but I can tell you that, 
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you know, everyone at the Department of Health is working literally night and day, along 

with the Governor's team, to do everything that we can to keep New Yorkers safe. And as 

cases are increasing across the country, as hospitalizations are increasing across the 

country, it is something to say that nevertheless, you know, New York remains the third 

safest when you rank all fifty jurisdictions for a state of this size of the population and 

scope. I hope that it conveys that the strategies and approaches, all the work that we're 

doing is making a difference, and also the extraordinary collective contributions of New 

Yorkers, right? Because this is truly a collective effort, that New Yorkers wear masks, that 

they take this seriously. You know, we were hit the hardest in the Spring, so it's a 

testament to the spirit of New Yorkers. There is some light right now at the end of the 

tunnel. A lot of news and reports and attentions on vaccine, as you well know. The good 

news is that two promising vaccines have made their way to the emergency authorization 

process with FDA. I'm sure you're aware, but it's Pfizer and Moderna. There are more that 

are seeking that approval, but right now it is Pfizer and Moderna. You may have seen 

earlier in the week that the Governor actually opened a box of Pfizer vaccine to sort of 

walk through like clinically and in detail just how fragile the logistics of this operation are, 

you know, everything from the temperature it has to be stored in. Even when you open the 

box, there is like limited amount of time that you can touch the vial, how you store the vial, 

the, you know, allocation and distribution of vaccines, the administration of vaccines is 

likely to be like the logistical puzzle of the century. I don't think we've ever seen anything 

as challenging as this effort. Meanwhile, as you know, infection rates are rising. We are 

setting record numbers of cases and hospitalizations each day. I did want to give you 

some of those reports so you have an idea. Let me just go here to my other. My other. My 

other chart, so right now, as of today, our positivity rate is almost, like right under six 

percent, it's five point seventy five tests positivity. I remember that when I joined the 

department over the Summer, we were months, like right under one percent, and then we 

hovered for a long time, right over one percent. So, this is a big change. What we're seeing 

now in terms of the number of positives each day in the state of New York, where now, 

we've now passed the nine thousand mark. We're now at about nine thousand three 

hundred new positives each day. Just this week alone between a Monday and Tuesday, 

that was an increase of two thousand cases just in one day. The total tests that we're 

administering each day, as of this week it's about one hundred and sixty thousand. On 

Tuesday, we reported one hundred and, one hundred and sixty two thousand four hundred 

sixty four tests. We're also tracking, as you all know, how the positivity rates fluctuate 

across the regions. I will point out some of the regions that are reporting higher rolling 
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averages than others. The highest right now is actually the Finger Lakes region. We're 

averaging from seven percent to nine percent positivity rate. Another region of concern as 

Western New York, which is still under seven percent, but very high, around six point nine 

six percent. Another area, Mohawk Valley, still under seven percent, but fluctuating high, 

six point nine two percent. And actually in the Mohawk Valley, one day positivity rate alone 

almost reached ten percent, nine point six point five. So, we are seeing, we are seeing 

these positivity rates increasing. We are also seeing how quickly hospitalizations are 

increasing, as you may remember in the Spring, you know, just being able for the hospitals 

to manage the demand, you know, how they're going to provide enough supply of 

operational bed capacity. Earlier in the Spring, we reverted to surgeon flex strategies, as 

I'm sure you're aware. If you heard the press conference this week, the Governor also 

talked about new surgeon flex strategies we'll get to in a moment. But a couple of other 

statistics I want to share on hospitalizations, seventy percent of hospitalizations this week 

reported new COVID-19 admissions, so seventy percent. Right now, twenty three percent 

of all hospital beds and thirty-six percent of ICU beds were reported to be available, that's 

a seven day rolling average. We are keeping our eye and we are implementing new 

strategies as shared by the Governor on Monday, a new order and directive that's coming 

from the department. In terms of nursing homes, we see one hundred and twenty two have 

a newly diagnosed resident employee. We track and measure this in our herd survey, this 

was as of December 7th. Right now, we also have, let me see what else I can, other 

statistics that I want to share with you. We also have an early warning monitoring system 

dashboard where we're tracking, testing, and tracing targets, new infections and hospital 

capacity. Right now, our attention is fully focused on hospital capacity and what we can do 

to maximize surge strategies. COVID-19 now is the leading cause of death in the United 

States, University of Washington Institute for Health Metrics and Evaluation reported that. 

And this week the U.S. Surgeon General said that this nationwide surge is different 

because it's more about health care capacity in terms of distinguishing what we anticipate 

from wave two versus wave one. Nevertheless, as I said, New York State really is doing 

tremendously better than almost every state in the country in keeping infections from 

spreading. Nevertheless, I believe most of you, you know, celebrated Thanksgiving, 

hopefully was at home. Hopefully it was safe. What we're seeing, though, is that much of 

the spread that continues is actually due to small gatherings. So, it's never been more 

important that each one of us plays a role really collectively, you know, what we do at 

home, what we do with our families, our neighbors, our communities. This is one of those 

situations where just the actions of one person really does make a difference. As we face 
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Winter, you know, not only, of course, attention and concern about COVID, but also on flu. 

The Governor and the Commissioner have discussed how we have a Winter plan of 

attack. What does this Winter plan comprise? We want to get through the Spring. There 

are five key strategies in the Winter plan. One is managing hospital capacity to enhance 

and equalize care, as I've mentioned, that's a serious area of emphasis. Increase and 

balance, testing resources and availability. Keeping schools open safely, the Governor 

also talked about how schools have become surprisingly a very safe place. They were 

open and then closed and now opening. So, a lot of the protocols in schools are working, 

which is great. Preventing viral spread from small gatherings, that's our strategy number 

four, I can't emphasize that enough. If you, you know, missed sharing Turkey with your 

loved ones around the big table, that was the smart and responsible thing to do. A lot of 

people celebrated through their devices on Face Time, through Zoom, and it does make a 

difference. And the fifth strategy, last but not least, is operationalizing an equitable and 

safe vaccination program, which will be a big undertaking. You know, it will be a long road. 

And even though we have those two vaccines from Pfizer and Moderna and New York, 

along with all other states, put in their request for the first order, this will take time. This will 

take months. This is just like the first supply. It's a very limited supply of what we are 

expecting is not until 2021 for that supply to really reach like the level of demand we're 

able to vaccinate a large population. I did discuss the hospital metrics, but again, you 

know, the factors that are so important for the hospitalization rates right now are just the 

bed capacity, ICU capacity, staffing ratios, and daily hospital admissions. We are also 

adding a new emergency stop level that will implement New York pause guidelines and 

area if needed, to preserve hospital capacity. Right now, New York State has a total of fifty 

three thousand hospital beds. I'll say it again, fifty three thousand. Currently, more than 

thirty five thousand beds are occupied. And of that, four thousand eight hundred and thirty 

five of those beds are occupied with COVID patients. Just to have like a point of reference 

and perspective from the Spring, week one, we had about nineteen thousand people 

hospitalized with COVID at the peak of the Spring surge. So, even though these numbers 

are high and they're climbing, it's still thankfully nowhere near where we were during the 

height of wave one. In terms of updated guidance from the CDC, the Governor did 

announce that if the hospitalization rate does not stabilize the next five days, additional 

restrictions will be applied to indoor dining. So specifically, if the hospitalization rate does 

not stabilize in New York City over the next five days this week, indoor dining will be 

suspended. If the rate does not stabilize and regions outside of the city, so Upstate not 

Downstate capacity restrictions will be reduced to twenty five percent. This is part of the 
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surge and flex protocol that we are adopting now to ensure load balancing can occur 

wisely and efficiently across all hospital systems. We are requiring hospitals to expand 

their bed capacity by twenty five percent. We have also, are issuing a call to all retired 

doctors and nurses to see how we can best address staffing and the availability of health 

care workers to help on this mission. And we're preparing plans to utilize and staff 

emergency field hospitals, confirming availability of resources and existing stockpiles. We 

are also going to launch a statewide hospital metric system to track this information like an 

internal dashboard, which is key. As you know, from listening to the Commissioner and the 

Governor, we work very hard to have our decisions data driven. We look to the facts. On 

Thanksgiving Day alone, we did reach a new record on testing on that day. Unbelievably, 

we had more than two hundred nineteen thousand, four hundred and forty two COVID 

tests performed in New York State. That is extraordinary. Thinking again, back to wave 

one, how limited and scarce it was to have a test. I still remember that when I joined the 

department, we were just at one hundred thousand, and now we've doubled that. In nine 

and a half months, New York State has conducted more than twenty one million COVID 

tests. That's more than one test for every resident of the state. That is one of the highest 

testing rates in the country. We've maintained through staffing, logistics, and inventory, 

fifteen drive through and walk up sites. We still have contact tracing. We have one of the 

best contact tracing methodologies. We have more than four thousand people working on 

contact tracing every day. We also announced a partnership with Prescriptive Health to 

provide an expanded COVID-19 testing capacity. We are going to add one hundred and 

fifty new rapid testing locations, which is fantastic. That will be happening in the coming 

weeks. Our Winter plan will also focus on keeping schools safe as long as possible before 

the holidays. I don't know if you also saw earlier this week the Governor invited Dr. Fauci 

to join us and they did discuss school safety and, you know, that the measures are 

working. And they also emphasized that, again, the number one spreader of COVID-19 

right now, where seventy percent of cases are coming from small gatherings. So just, you 

know, how you visit your friends and family, you know, even if it's like a dinner or a quick 

hello. We have to emphasize that those small gatherings really are the cause of why the 

virus is continuing to spread, so we have to do everything that we can. We're calling this 

living room spread. We are have, we're going to release PSA's on that more soon. And 

New York is one of seventeen states where gatherings of more than ten people are 

prohibited. It does seem, you know, like quite a stringent rule, but again, we just want to do 

everything to contain the spread, especially as Winter is now underway. We also have a 

wonderful COVID-19 clinical advisory task force to help us inform other measures in how 
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we're going to roll out the vaccine plan. The task force is comprised of experts and public 

health, immunizations, government data, and other fields to have diverse perspectives. We 

are hoping that for the initial delivery, we'll able to have doses for one hundred and 

seventy thousand New Yorkers. And we also did a couple of important things last week. 

Before I wrap for comments, we activated the Pharmacy Partnership for Long Term Care 

Program for New York State, including New York City, covering skilled nursing facilities, 

nursing home residents, and part of the staff. We hope to implement this December 2021. 

For the Pfizer vaccine orders, we have forty six hospitals outside of New York City and 

forty four hospitals in the city. We expect the shipment to happen, you know, soon after the 

improvable. And, you know, we're hoping that this will start before the holidays, really next 

week, fingers crossed. We're undertaking aggressive outreach in the months ahead to, 

you know, discuss and educate the public about vaccine, also working hard and bridging 

health disparities. And, you know, that I know that's a lot of reports to report, but we've 

been busy. And, you know, thankfully, even though cases continue to rise and sadly, we're 

losing New Yorkers, you know, we are hoping that collectively, you know, staying at home 

and wearing a mask and doing the right thing and all these other strategies the department 

is adopting with the Governor's team that these methods are working to get us through the 

Winter as safely as possible. That's what I have, Jeff, back to you.  

 

Jeffrey A. Kraut Well, that's quite a bit. Thank you, a lot of the information. I'm sure that 

was very helpful. So, if you have questions we can use to chat through the participants. 

You could raise your hand. You could send it through the chat, you know, whatever.  

 

Jeffrey A. Kraut Scott, why don't you start.  

 

Scott La Rue Good morning, Lisa, Scott La Rue, member of the Public Health and Health 

Planning Council. I wanted to ask about the Pace program. The New York State Pace 

Alliance sent a letter to the department about the vaccine distribution. Pace tends to be 

one of these programs that is always, you know, thought of after the fact because of the 

size of it, I imagine, but it's serving nursing home eligible individuals and it's sending 

multiple clinicians into their homes in order to care for them, so there isn't really any 

difference between their status and a typical nursing home resident other than it's not in an 

institution. So I, you know, I did ask that they give some consideration to the staff and the 

participants of Pace programs as they are determining who's eligible for the vaccine, at 

which point in time.  
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Lisa Pino Nice to see you, Scott. Thank you for addressing that. You know, I'm not 

familiar with the letter, I can check on the status of it and to see what else we can do. But 

are there any particular questions and concerns from the letter, or is it just to see who is 

eligible? Is that the main question from the letter?  

 

Scott La Rue It's really about making sure that when the decisions are made, to the extent 

it's still fluid, that people who are making the decisions don't forget about the Pace 

program.  

 

Lisa Pino Okay, I will definitely address that. And Jeff, if you can, just kindly, if Scott or 

Jeff, just like resend that to me by e-mail, so I make sure that I have it, because we get a 

lot of correspondence. I'll be sure that we get quick attention to that. I will follow up.  

 

Lisa Pino Yeah.  

 

Jeffrey A. Kraut I think that generally there's going to be a lot of concern about the 

congregant, special needs, vulnerable populations.  

 

Lisa Pino Right.  

 

Jeffrey A. Kraut Same thing with persons with developmental disabilities, all of those of 

what we would consider higher risk of opportunity. So, I think we're going to be waiting for 

more detail. But let me do this, I have a question from Peter, then Dr. Brown, then Dr. 

Boufford. 

 

Peter G. Robinson Thank you, Jeff.  

 

Peter G. Robinson Lisa, thank you for that report.  

 

Peter G. Robinson And I think all of us are very appreciative of the leadership role that 

the department is playing as we make our way through this pandemic and now move into 

the phase of vaccine distribution. Over the last couple of months, the Governor has been 

equally concerned about the concurrence of COVID with the flu and wondered what the 
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status of the flu is in New York State, and how effective the vaccine programs to 

administer it for the flu are moving as we go into this COVID vaccination effort.  

 

Lisa Pino Thank you, Peter.  

 

Lisa Pino Yes, we actually did launch a flu tracker to see how we can measure the 

number of test and vaccinations on flu. We've also done PSA's. I know the Commissioner 

has done several PSA's on this. You know, we're seeing that ironically, maybe because of 

all the safety protocols on COVID, you know, wearing a mask, washing hands are still 

applicable to to the likelihood of contracting flu. So, you know, even though there are 

concerns about the twindemic. Are we going to face a twindemic? Could there possibly be 

two pandemics? Right now, what we're seeing are the, it's relatively stable. It's not of the 

level of concern that we anticipated. However, we are definitely, definitely doing everything 

that we can to convey the messaging and the importance of vaccinations. The important, 

the importance of getting tested. We do know that the numbers indicate that people are 

more likely to get vaccinated than tested, and that it may be difficult sometimes to get 

tested for flu. But I think that if the council has any ideas of how we can like what else we 

can do, engagement and outreach to share that message. One of our concerns is the 

Governor has also touted, Peter, is that more than half of Americans right now do not want 

to get vaccinated, that's a big concern. So I think that, you know, and looking at how, what 

else we can do to best mitigate the twindemic, I think really it's about education, informing 

the public that vaccines are positive, because if you're comfortable with getting a flu 

vaccine, how can we also extend that comfort letter, comfort level, rather, with getting a 

COVID vaccine? You know, the Governor even said, hey, if I need to get tested or get 

vaccinated publicly to help convey that this is safe and this is a positive step, you know, I 

will do it. So, I think that if the council has specific strategies and recommendations, we'd 

be more than happy. And if you haven't checked out the flu tracker, Jeff, we can send that 

to you. Jennifer and Tracy, I don't know if you're able to send a link. I'll see if I can Google 

that link and send it on the chat, so that way everybody has it available. But it's really great 

and it actually includes the data from New York City, so it's a nice, comprehensive tool. I 

hope that addresses your question, Peter. And we can send that flu tracker to you if you 

haven't seen it yet.  

 

Jeffrey A. Kraut So then, let me just tell you the order of the next speakers. We're going 

to go Dr. Brown, Dr. Boufford, Dr. Berliner, Mr. Lawrence, Dr. Martin, and then Dr. Kalkut. 
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Dr. Brown Good morning, Lisa. How are you?  

 

Jeffrey A. Kraut She's tired.  

 

Dr. Brown So, like my colleagues, I certainly want to also add my thanks to you and the 

Department of Health for the great things you are doing, particularly under these 

circumstances.  

 

Lisa Pino Thank you so much. I really appreciate it. We're doing everything we can, but 

we all play a part, but thank you for the kind words. I really appreciate it.  

 

Dr. Brown And by the way, again, Lawrence Brown, a member of the council. And I 

thought about some of your comments. In fact, I have a host of questions because I come 

from Behavioral Health, but I'm mindful of the fact that people who have questions, so I 

will, in fact, limited mine to those first round. So as you know, myself and Dr. Martin, we 

represent also Behavioral Health side. In fact, we also serve on the Behavior Health 

Service Advisory Council. And as you and probably all members of the council are aware 

the Oasis and OMH are now involved in this listening session about the integration of 

Oasis and OMH. As you also may be aware, during the early part of the pandemic, many 

of the programs that were licensed by Oasis and OMH were not among the initial 

programs to receive PPE. So naturally, there is a bit of a concern with respect to where 

they land in terms of health care providers, that sometimes they feel as if they are the 

stepchild of being viewed as health care providers. So it would be useful to the extent to 

which the Department of Health can coordinate with Oasis and OMH to make sure that the 

message gets out. The fact when we talk about health care providers, we meet in other 

settings because as you know, were it not for the work that others do and Behavioral 

Health, it would have a greater impact on the hospitals and emergency rooms that we 

have in this good state. And I thought about another way in which it might have some 

impact. And I'm sure my members of the council are going to probably beat me up for 

suggesting this. What do you think about what it would look like if all the members of the 

council were to be publicly vaccinated? Given the diversity of members of the council, that 

might have a impact, that might have even greater spread among the good citizens of the 

state of New York. So I'm going to stop there, and Jeff put me at the other end of the 

queue, because I have a few more afterwards.  
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Jeffrey A. Kraut Okay, we'll have you follow Dr. Kalkut.  

 

Jeffrey A. Kraut Next, Dr. Boufford. 

 

Dr. Boufford Thanks, Jeff.  

 

Dr. Boufford And Lisa as well, thank you all very much. We know how challenging this is 

and we really appreciate the commitment everybody is making in the changes that are 

being made.  

 

Lisa Pino Of course. 

 

Dr. Boufford And I want to, it's a bit of an extension of Dr. Brown's question. There's, I 

think the reporting has been terrific on sort of the general statewide epidemiology on the 

hospital preparedness, but this council's been quite concerned as well about, in addition to 

Behavioral Health, about the role of primary care providers and local health departments in 

both response to COVID, up to now and in the process of planning for additional sort of 

public information prevention, as well as tracing and obviously vaccine distribution. And 

similar to Dr. Brown's observation about the Behavioral Health providers, many of the 

primary care providers and local health departments feel they could play a bigger role 

going forward, had they had access to sort of reagents, vaccines, PPE et cetera. And I 

know and the vaccine distribution committee, there is some input coming now from, for 

primary care and local health departments. But I wondered if you could sort of talk a little 

bit more explicitly about the thinking of more sort of integrated response that includes not 

only hospitals, but the sort of city state wide network of primary care providers, as well as 

the multiple local health departments and county executives. I think we had sent some 

suggestions about that going forward, but I wanted to kind of raise it to the front here as 

part of the planning process. We could understand how that's being included now. Thank 

you.  

 

Lisa Pino Sure. Thank you, Dr. Boufford.  

 

Lisa Pino I think, so specifically just the role of primary health care providers and the local 

health departments in the vaccine distribution, what other role they can play.  
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Dr. Boufford I know they're on a planning committee now for the distribution plan. But just 

in general, I think there had been a feeling that, that they all could have done more sort of 

in tracing, testing, they're also much closer. Many of them are much closer to the more 

vulnerable population say than the particular hospital might be. So, the access issue that I 

know is really important to the Governor, that.  

 

Lisa Pino Yes.  

 

Dr. Boufford People of color, communities of color have access that.  

 

Lisa Pino Yeah.  

 

Dr. Boufford We care local health departments could play a more aggressive role, but 

would need support for that.  

 

Lisa Pino Yeah, no, it's an excellent question. Look, I mean, I think that, you know, it's 

more than I think it's a fact. Like the puzzle of being able to orchestrate the administration 

the vaccine will be there's no feat of this kind that we've ever seen. If you think about it, 

you know, it's taken about nine months to test about one hundred and thirty million 

Americans alone, so if you do the math, like what it would take to vaccinate Americans. In 

terms of here in New York State, it is astounding that we've tested, you know, conducted in 

more than twenty million tests, that's virtually a test per New Yorker. But you have to think 

about what it would take to do that. But to do that with a vaccine that has to be stored at a 

certain temperature and that patients need to be vaccinated twice within twenty-eight days. 

So, you know, the way this really will orchestrate like the blueprint of it. Dr. Boufford, 

everyone plays an important part. Everyone plays an important part. And you think, you 

know, this is coming from the federal government. The vaccine process is, you know, 

really dictated by operation warp speed, Department of Defense from the state level, so 

then what role does the state play. The goal here is really to have the vaccine 

administered directly to providers as much as possible, that would be the best means to be 

able to amplify that access. You know, to what degree, you know that, to what margin that 

won't always be feasible. You know, to what degree could we expand distribution? A lot of 

it is still in development, you know,. So this first supply is just like the very, very first 

beginning of a process that's obviously going to continue throughout 2021. And working 
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with the providers and local health departments, so local health departments are certainly 

engaged. The difference is that, you know, we want to be able to do this as efficiently and 

as quickly as possible, just from a logistical standpoint. And, you know, we don't have full 

discretion. We still have to abide by, you know, the the policies and adoptions of the 

federal government. What we are going to do from New York State is that we are directing 

how this happens on the ground. And, you know, even though we understand the 

differences across the regions and Upstate and Downstate, of course, like we're just trying 

to figure out, you know, how do we get the most amount of vaccine to the most amount of 

people as quickly as possible? You know, those are really the data points that we're 

focused on. Easier said than done. So, it's not like we're wedded, you know, to one 

particular way to favor others and exclude, that's not at all, you know, the goal. The goal is 

to make this as efficient and quick as possible with whatever supply that we have. So, you 

know, local health departments, you know, that we also know have been incredibly 

strained. They're doing everything they can with limited resources. So, you know, they 

definitely play a part. They, you know, rely upon their input, but we are going to direct the 

local health departments because we're the ones that have, you know, the enterprise view 

of what the capacity and needs are across the state. So, you know, I think the way I see it 

is that all of us play an important role. You know, the federal government plays a role, 

state government, local county role. It's one of those things where, you know, we've all got 

to do it together. We've all got to, you know, just make it about the end goal. And the end 

goal here is to vaccinate New Yorkers as quickly as possible.  

 

Jeffrey A. Kraut Thank you.  

 

Jeffrey A. Kraut Dr. Boufford, is that? Are you okay?  

 

Jeffrey A. Kraut Because I'm going to move on, if not Dr. Berliner.  

 

Jeffrey A. Kraut But I just want to.  

 

Jeffrey A. Kraut Jo, you're on mute. 

 

Dr. Boufford It's fine. You know, I think, just to say I appreciate the response and the 

openness to the suggestion. And we, the council has sort of prepared some suggestions 

which may be useful around this.  
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Lisa Pino Yes, that's great.  

 

Jo Ivey Boufford So, thanks.  

 

Lisa Pino Specific suggestions are great.  

 

Lisa Pino Thank you so much.  

 

Jeffrey A. Kraut Dr. Berliner, and then he'll be followed by Mr. Lawrence. 

 

Dr. Berliner Lisa, thank you for your remarks.  

 

Dr. Berliner My question is a little bit different. Actually, I have two questions. The first is 

say I get the vaccine and both doses, and I've waited a proper amount of time. What do I 

do? Do I take my mask off? Can I go out to eat? Can I go to Ted Strangelet Bar in Staten 

Island, and get in trouble with a cop? I mean, what's the actual impact on an individual?  

 

Lisa Pino Yeah, I mean, right now, I think it's too early to say. I think, Dr. Berliner, we're all 

eager to get out and about, but it will depend on in terms of the clinical the clinical testing 

was a limited amount. And we've got to see, you know, what the ultimate side effects are, 

you know, how people actually respond once this first supply is delivered. I don't, I don't 

see that this necessarily means that, you know, the bars are going to open sooner or 

establishments are going to open soon. There's still, there's still aspects of this vaccine 

that we've just got to wait and see. You know, that's the fastest that the vaccine has ever 

been produced or authorized. I mean, before this, the fastest was four years, just in a 

question of months. I think the concern about vaccine is that even though it is light at the 

tunnel, we have two lines that have been approved that it doesn't, you know, we want to 

be wary that that folks think now that, oh, it's safe to go outside and once we get 

vaccinated, everything's going to be okay. Like this will be a long road. It's really going to 

be more in phases. Even if you're vaccinated, you know, and you become positive, but you 

don't have the side effects to the degree, you know, that merits a hospitalization, are you 

going to be able to infect others? What will the incubation period be like, you know, unless 

the other members of your household are vaccinated, too? It seems like there are no 

guarantees here, not just yet, until we see, you know, how at least a subset of patients 
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reacts to the vaccine. So I think right now, Dr. Berliner, as much as we'd like to, you know, 

go back to where we were, that the safe answer is it's a process and we'll see. We 

certainly hope that the faster that we can vaccinate New Yorkers, the more, you know, the 

faster we can turn back to a little bit more of a public life, but it will be a process.  

 

Jeffrey A. Kraut And Howard, what's the second part of your question?  

 

Dr. Berliner Okay, just let me just respond to that.  

 

Jeffrey A. Kraut Yeah.  

 

Dr. Berliner Thank you. You know, I mean, I expect that what you're saying is absolutely 

right. But if that's the extent that's the case, you know, the messaging about the vaccine is 

the vaccine is the answer. And so if the vaccine isn't the is the answer, but the impact is 

not going to be immediate. The impact is going to take several months. I mean, perhaps 

the messaging could change, so that people don't, you know.  

 

Lisa Pino Right.  

 

Dr. Berliner The second question is, and this is one little bit further out, which is there are 

going to be several different vaccines. They're have different levels of efficacy and different 

levels aside and stuff like that.  

 

Lisa Pino Right.  

 

Dr. Berliner Do you envision a time when people will be able to say, I want the Moderna 

vaccine or I want the Pfizer vaccine or I want that or is it going to be a really long time just 

getting enough of a supply of any vaccine? You know, take what you can get now 

because.  

 

Lisa Pino That's a good question, Dr. Berliner. 

 

Lisa Pino But, you know, it seems too early to say, you know, there's a lot of attention on 

Moderna. Pfizer was really the first one out of the gate, you know, and their reports and 

press about the level of efficacy, like ninety four percent, et cetera. You know, I'm sure that 
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it will be a little bit competitive. You know, of course, the, you know, these are global 

pharmaceutical companies. They, you know, there are indeed very well. But to what 

degree it will be, you know, competitive, we'll see. And to what degree, you know, New 

Yorkers or the average American will be engaged to have that brand awareness, that one 

is more effective than the other. As you all know, as as a physician, there are different 

variables, right? So, I don't think it's as easy to say that one particular vaccine may be 

better than the other. It also depends on, you know, your own health and composition and 

other factors, you know, because you can have a great vaccine. But if it's not, you don't 

get the second dose within twenty-eight days or you have other conditions that might have 

an impact. You know, I think, you know, to your point about the messaging, really, really 

appreciate that. I mean, obviously, the goal is for everyone to have to be vaccinated, that 

is the end goal. I think the challenges with COVID and fatigue wearing and, you know, 

really hard, especially as we face a long Winter, people are tired. You know, people want 

to go back to their lives and that's completely understandable. You know, and normal and 

healthy to think, gosh, you know, I'd like to see my loved ones. I'd like to go out to a 

restaurant. I'd like to socialize. We're all tired. It's not going to be easy. And we're going to 

get there, we will, but it won't be an overnight. It won't be an overnight phenomenon. So, 

again, if the council has ideas about how to you know, it's a delicate message because 

there's still hope and it's still wonderful that, you know, the process has begun. If you just 

think back to March where we were, but we also just want to convey and ask the public to 

be patient. And New Yorkers have been fantastic throughout all this. So, how we can get 

New Yorkers to be patient, you know, however, you can help us message that we 

appreciate it.  

 

Jeffrey A. Kraut Howard, are you okay?  

 

Jeffrey A. Kraut I'm going to move to Mr. Lawrence, and then Dr. Martin is following him.  

 

Harvey Lawrence Yes, good morning.  

 

Harvey Lawrence And Lisa, thank you for your presentation.  

 

Harvey Lawrence Harvey Lawrence, a member of the council. I am really concerned 

about the distribution and the equitable distribution of the vaccine, especially with regard to 

communities of color and those communities that are disproportionately impacted by 
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COVID. In many of these neighborhoods. People are skeptical at best about vaccines. 

There's a level of, I guess, a lack of trust typically in the health delivery system because of 

some historical missteps and historical issues. And so I think it's going to require an 

extraordinary campaign and an effort on the part of the state. It's one thing to make the 

vaccines accessible, and it's another thing to ensure that people take advantage of the of 

the vaccines and especially in the neighborhoods and most of the ones that I serve. So, I'd 

like to hear a little more about the state's plan to have an equitable distribution and its 

extraordinary efforts to ensure that people in these neighborhoods that were 

disproportionately impacted by COVID receive priority treatment with regard to the 

distribution and whatever education that may be needed to bring people along. And I 

guess the second part of that is that in many of these neighborhoods, you have federally 

qualified health centers and whether they may be a vehicle to assist with the either 

education, distribution or administration of the vaccines. Thank you.  

 

Lisa Pino Thank you, Dr. Lawrence.  

 

Harvey Lawrence I'm not a doctor. I don't want to get in trouble with my colleagues.  

 

Lisa Pino Okay.  

 

Lisa Pino Well, thank you. Couldn't agree with you more. Health equity is paramount. You 

know, my own background, I've worked on equity issues for over two decades. And so, 

you know, and the Governor has spoken about this and we're working behind the scenes. 

You know, it is the biggest concern is that those those long gaps in terms of health 

equities, they have been exacerbated by COVID, you know, we saw that in the 

administration of tests across the country, and we don't want that to happen again with the 

vaccine. So, you know, the Governor's talked about this, too. We're looking at what's 

known as health desserts, you know, just the scarcity of  hospitals, clinics, providers in 

communities of color, even pharmacy deserts, because although the current administration 

has touted partnerships, private partnerships with CVS's and Walgreen's, and drugstore 

chains in the world, those drugstores, those retail and, you know, brick and mortar 

locations aren't always exactly where communities of color need them to be. So, however, 

we can measure where geographically, you know, the best locations would be to help 

administer and supplement vaccine administration, how we can work with community 

partners, faith based organizations, community coalitions. The Governor has already met 
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with the leadership of NAACP and Urban League. You know, talking to immigrant groups, 

you know, we have a letter signed by forty five immigrant groups alerted to the Governor of 

how important this is and we've been in contact with them. You know, if you look at how 

COVID has impacted both black Latinx, immigrant communities, other minority 

communities, Asian communities, it is astounding. And, you know, across the country, 

we've already seen forty eight thousand deaths among Latinos and forty five thousand 

deaths among the Black community, so we have to do everything possible. In terms of 

strategies, we're looking at the data where those gaps are. We're talking to community 

groups. We're talking to leaders, leaders that are respected champions because getting 

the word out is so important and building the trust, as you wisely said, you know, if you 

have specific ideas or recommendations, I'd love to take them back because we need 

everyone on board. You know, how do we build some trust in this process when 

government has not been as friendly to those communities of color and have not served 

them as well as as we need to be. How do we let them know that even if they have, if they 

don't have access to health care, ifthey're concerned about cost, the cost should be not be 

a barrier. How do we convey that any personal identifiable information, something that 

seems as simple as a name, date of birth, a Social Security number, that information is 

shared with a government entity that will not be used to harm them, that will be used to 

protect them, the governor has talked about that as well. He's been concerned about 

information sharing with the current administration, what possibilities there can be for data 

sharing for other purposes. So, yeah, I mean, we want to do everything possible. So, if you 

have recommendations, ideas, folks, that we should connect to, you know, I think it's more 

important than ever that we really build a coalition of trust. And, you know, like I described 

earlier, in vaccines, we all play a role. So, educating a church or a community about the 

safety and efficacy, whatever we can do together, we're all for it.  

 

Jeffrey A. Kraut So, Lisa, I think what Mr. Lawrence, that the last comment, just echo 

what Mr. Lawrence said, and going back to what Dr. Boufford mentioned is the previous 

work of the council where we identified, where we saw opportunities to improve the 

response. We'd probably all on this council universally support what mr Lawrence is saying 

is that the FQUHC are probably one of the most trusted members in the communities that 

we're targeting. And we know that the state is going to hopefully not only support them in 

the distribution of vaccine to that community, but make sure they are adequately resourced 

to do that job, because they be unlike many other health providers, they're there. They're 

challenged at times due to increased staffing and increased hours of operation without 



20 
 

government support in the form of grants and other ways. So so again, what Dr. Boufford's 

committee, with Dr. Rugge's committee, when we identified the use of the kind of boots on 

the ground ambulatory network in the communities, that's really what we're talking. So, I 

think we're going to all look forward to seeing the actual deployment plan. And I hope and I 

know from what you're saying and from what I understand, they're going, the FQUHC must 

play a critical role in this, and other providers. I don't want to be exclusive, but I think we'd 

all echo what Mr. Lawrence just said.  

 

Jeffrey A. Kraut I'm going to go to Dr. Martin, then Dr. Kalkut, and Dr. Strange, and then 

I'm going to return to Dr. Brown or give anybody else a chance who hasn't spoken yet.  

 

Dr. Martin Thank you, Jeff.  

 

Dr. Martin Good morning, Lisa, and thank you very much for the thoroughness of your 

presentation, as well as your obvious thought and sensitivity to the issues that we're 

raising. As long as Dr. Brown pointed out, I also serve on the Behavioral Health Services 

Advisory Council, as the latest on there. So, I just wanted to bring up a couple of things. 

One, I wanted to amplify what Jeff said, OPWDD is an agency that really isn't attached to 

much of anything, to be quite honest, as far as I can see. I know that at least five hundred 

of their residents and people in their charge were killed by the COVID waves initially. And 

yet I cannot get a clear understanding whether or not they're considered long term care 

facilities and whether or not they will be prioritized in terms of getting vaccines as much as 

or more than the elderly, because some of these people are going to have a tremendous 

difficulty following any of the guidance, as you know, that is there about separation masks, 

hand, et cetera. And I just want to plea and again, I know that it gets a little bit complicated 

when the O's work together, and who's in charge of what. That OPWDD and their charges 

as well as OMH, because there still are some people who are in the state hospitals who 

don't get discharged, that those people are very much high on the list, because that has 

not been how they generally get treated, and it's something I just wanted to bring to your 

attention if it's not already there. The other thing I just wanted to raise, it's somewhat 

peripheral to our conversation today, but rather important. As you know, back in March, 

during the first major surge, scores of psychiatric beds were taken offline and turned into 

general hospital beds. It's been months and they were not returned. And there is a 

shortage of psychiatric inpatient beds throughout the state. And there has not been a good 

effort yet to really normalize that, figure out what needs to be done and deal with it. 
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Obviously, OMH is aware, but this is one where we're talking, you know, basically they 

private, pirated OMH beds for the greater good. No one argues that point.  

 

Lisa Pino Right.  

 

Dr. Martin But we also have been on this council long enough to know that hospitals 

frequently manage to come up with plans to show that psychiatric beds don't make money, 

but beds do or oncology beds do or something does. And miraculously, psych beds get 

closed and they get transferred into something else. So, this is an issue that's still ongoing. 

And the other one thing I just wanted to raise again is the continuing problem that we're 

having between I think OMH and DOH coordinating hospital closures and dealing with 

hospital closures that occur without appropriate approval. I know on the OMH side, I think 

we can find somebody twenty five thousand dollars for doing this, which really does make 

a difference, especially if you're talking about millions. And that I think it's something that 

on both sides of the of the fence, both on and deal, which we need to look at. I know it's 

not something for today, obviously, and while you're working about this, but it's something I 

really wanted to place there. And then last, I will add my voice to those who are secretly 

rooting for a vaccine that does not require the world's supply of dry ice to distribute and 

would actually allow for a lot easier distribution both in this country as well as the bulk of 

the world that doesn't have access to super freezers and dry ice. Make life easier, I'm 

guessing in Upper Tupper, New York. Also, it may be cold enough on some days to keep it 

just outside, but in other places in the like, it's hard to find the infrastructure. Thank you. 

 

Jeffrey A. Kraut Lisa, I know you have an 11:00. You know, you're kind of hard stop, so 

let's go to Dr. Kalkut, you could respond.  I'm just going to try to get her out by 11:00.  

 

Lisa Pino And I would just say, you know, whatever other questions you have, I'm more 

than happy to take them, Jeff. 

 

Jeffrey A. Kraut Well, let me just at least get to Dr. Kalkut.  

 

Lisa Pino Yes.  

 

Jeffrey A. Kraut You know, Dr. Strange, Dr. Brown, Dr. Boufford's going to make a final 

comment, and we're going to let you move on.  
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Dr. Kalkut Lisa, this Gary Kalkut, I'm a member of the council.  I think you've heard the 

appreciation from everyone who's spoken about the work of the department and the 

thoughtful evidence based guidance that department has issued and we greatly 

appreciate. I had a question about elective care and the department's current 

considerations, perhaps thresholds for stopping elective care. We know that last Friday, 

elective surgery was stopped in Erie County, and how are you thinking, how's the 

department thinking about that now? And if there are thresholds, what those would be?  

 

Lisa Pino Thank you. Thank you, Gary.  

 

Lisa Pino Yes, it's you know, it's a really difficult decision because we want to be able to 

have providers for elective surgeries as, you know, as they can. I think right now, you 

know, we are working really hard, particularly this weekend, examining what other 

strategies we can adopt with Surgeon Flex. We're actually building a big internal 

dashboard to see how we can really monitor everything in real time because things are 

fluctuating so much. And I think right now we're sort of, you know, just in the middle of it, 

because the hope is if we can build that operational, that extra operational capacity by 

twenty five percent, you know, what fluidity, what flexibility can that offer us. So, we've 

seen the cases rise incrementally and Erie over other counties. It's been a county that 

there's been a focus of concern for at least more than a month. We hope that it's not, this 

is, we hope this is not something long standing. But right now, we've just got to be mindful 

because hospitalizations are increasing just too quickly. So I think for now, we're just 

taking it one step at a time, like really, really, you know, getting into the microscope of the 

data so that we're not necessarily making blanket authorizations that are going to have 

larger impact that need to be. So, like looking specifically, for instance, in Erie County, if 

we can just drill it down to that county and we are able to show why. We know that it's very 

hard on the hospitals. We know that making those decisions have a really big impact. We 

know that, like just just the financial ability. But we're hoping that that data and that 

information can help us make those really strategic specific decisions. I hope that helps 

answer it. Thank you, Jeff.  

 

Jeffrey A. Kraut Thank you.  
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Jeffrey A. Kraut Yeah. And I think we would just hope that we would advocate that they 

not make decisions, just looking at data, but also talking to the providers before they make 

those decisions.  

 

Lisa Pino Yes.  

 

Jeffrey A. Kraut Dr. Strange.  

 

Dr. Strange Yeah.  

 

Jeffrey A. Kraut Again, I'm trying to speed it up a little.  

 

Dr. Strange I think a lot of my questions were answered with the vaccination distribution. 

But to Mr. Lawrence's point, again, we need to get into the communities of of color and get 

into trust. One of the things that I've been helping with here in the Downstate area is 

hypertension. And it's interesting, one of the areas of trust in the in those communities is 

the local barbershop, believe it or not in treatment. We should start thinking outside the 

box as providers that maybe it doesn't only need to be quote physician office box offices, 

but places where people trust, like barbershops. And I don't know if we can set up 

distribution centers there. And then my other piece to that is we really need to make it 

easy. The bureaucracy sometimes of distributing vaccines and then monitoring those 

vaccines, although I understand compliance in terms of of documentation and monitoring 

for side effects and all of that, but it can't be so onerous that primary care providers just 

don't want to do it because of the onerous of it, so I think we need to be careful with that. 

And by the way, if anybody wants to come for a glass of wine when this is all over my 

house, as Jeff knows, you don't have to go to the bar, I'll invite you to the house. So, thank 

you.  

 

Jeffrey A. Kraut Dr. Brown.  

 

Jeffrey A. Kraut Did you say you want, you had another question or did we cover?  

 

Dr. Brown One more. 

 

Jeffrey A. Kraut Okay.  
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Dr. Brown So again, thank you. And I very quickly, I would suggest that, number one, that 

the department recirculate the persons who are on the vaccine advisory committee. I think 

that helps, too, in terms of the credibility for the rest of the community to understand who is 

making the contribution to that. With respect to the issue about the vaccine, o. One of the 

things that while most of us know about HIPAA. So, to what extent to which the vaccine 

can be distributed widely, we need to recognize that they're going to be some limitations 

with respect to how we give patients who are under those programs to be vaccinated in a 

way that's affected so as to reduce cumulative transmission. And in that respect, I think I 

agree with, there's no question. I agree with Mr. Lawrence that FQUHC's, I think the 

support also needs to be for other providers, particularly behavioral health, aside from the 

vaccine, how to be able to have resources to be able to make that happen is going to be 

crucial.  

 

Jeffrey A. Kraut And Dr. Boufford, if you would, take the last word, please.  

 

Dr. Boufford Just very quickly, Lisa, we'll be happy to forward the recommendations, the 

discussion, the results of the discussions that we've had on the primary care and local 

health department activities to you. I appreciate your openness to receiving them. And 

secondly, I just want to mention, and you've joined the department recently in the middle of 

this crisis, so it may not be aware that there we have had a program called the Prevention 

Agenda for about the last decade, and it's under the auspices of this council and its health 

committee, and there are county level coalitions of multiple stakeholders that have really 

been working together for many years, led by local health directors and hospital CEO's in 

that geographic area. So, I'll send a note about that. And it may be that they could be 

activated through the states link to local health departments to take a look at how they 

could provide recommendations about their counties, that communities that may or may 

not be available from the broader stakeholder groups. But you've got that, that 

infrastructure is sitting there.  

 

Lisa Pino Absolutely. No, that's fantastic. That would be fantastic. I did not know. So thank 

you so much, Dr. Boufford.  

 

Jeffrey A. Kraut So, Lisa, thank you so much for being so generous with your time today.  
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Lisa Pino My pleasure.  

 

Jeffrey A. Kraut It's very stressful.  

 

Lisa Pino My pleasure.  

 

Jeffrey A. Kraut And we look forward to hear the roll out at the next meeting. Hopefully, 

we'll hear all the wonderful progress states making in dealing with global distribution of the 

vaccine.  

 

Lisa Pino Yes.  

 

Lisa Pino Well, Jeff, I want to thank you for your leadership and support. I'm going to have 

my second cup of coffee now, everybody. But I just want to say, you know, it goes both 

ways. So, you all play a really important role in your communities. I know the time and 

commitment and passion for being a voice on the council. We need those voices more 

than ever. I welcome the follow up, the questions, information, and I know the team will be 

with you for the rest of the course of the day. You know, we're here for you and we 

appreciate how much you are here for us. So, we need each other more than ever. And, 

you know, I am humble in my role. I'm a career public servant, but humble in my role. And I 

believe very much in listening and learning. And I really privileged to listen and learn to all 

of you. And so, have a great day and stay safe and more to come.  

 

Jeffrey A. Kraut All right, Ted, you?  

 

Jeffrey A. Kraut Okay.  

 

Jeffrey A. Kraut Thank you. Thank you so much.  

 

Lisa Pino Thanks, all. Have a good day. Bye, bye. Thank you.  

 

Jeffrey A. Kraut All right.  

 

Jeffrey A. Kraut All right, that was a robust conversation. I appreciate everybody's 

participation, and I think a lot of information, but, you know, it really is as the vaccinations 
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arrive in New York this this Friday, and we see the distribution plan evolving, you know, I 

guess when the final guidance comes out, we'll see. You know, even if you look at the 

U.K., they're rolling it out slow and steady to try to, you know, figure out a logistical 

challenge. And I think, though, the planning that I have seen and I think we've heard and 

read in the papers, I think we're going to be really proud of New York State, really proud, 

and proud of the department and stuff like that.  

 

Jeffrey A. Kraut Let's, let's turn now to Mr. Robinson, who is going to provide us with the 

recommendations of the actions of of the establishment committee.  

 

Peter G. Robinson Thank you very much, Mr. Kraut.  

 

Peter G. Robinson As you all will remember from our past go through on this for the 

council meeting we batch applications. So, I would ask that members of the council that 

wish to have items discussed separately, that you identify those to Lisa or to me, and I'll do 

my best to pay attention to that and and to call those out separately. We've left towards the 

end those items that require recusals on the part of members because of conflicts of 

interest, and so those will be handled on a more case by case basis based on those 

recusals.  

 

Peter G. Robinson So, beginning with the first category, an application for acute care 

services, construction application 2 0 2 0 2 9 C Claxton Hepburn Medical Center in St 

Laurence County. This is to renovate vacant space on the fourth floor of the hospital to 

create a twelve bed children and adolescent behavioral health inpatient unit and certify 

twelve new psychiatric beds for a new total of certified bed count of one hundred and 

twenty seven. The department and the committee recommend approval with conditions 

and contingencies.  

 

Peter G. Robinson Also application 2 0 2 0  2 1 C, Hudson Valley Hospice in Dutchess 

County construct a new fourteen bed inpatient facility to be located at 542 Violet Avenue 

and Hyde Park. Here, the department recommends approval with conditions and 

contingencies, as does the committee.  

 

Peter G. Robinson I move those two applications.  
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Jeffrey A. Kraut Motion.  

 

Jeffrey A. Kraut I see a second by Dr. Gutierrez, who's holding up a sign, very nicely 

done.  

 

Jeffrey A. Kraut Any questions?  

 

Jeffrey A. Kraut Comments from the department?  

 

Jeffrey A. Kraut Or any questions from the council members?  

 

Jeffrey A. Kraut Hearing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye.  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstentions?  

 

Jeffrey A. Kraut The motion carries.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson These are a batch related to ambulatory surgery centers, 2 0 1 2 5 6 

E, Surgery Center INC in New York County. This is a transfer of seventy two point four 

zero percent ownership interest from one withdrawing stockholder to one new stockholder 

and two existing stockholders. The department in this case recommends approval with a 

condition and contingencies, as did the committee application 2 0 2 0 1 5 E, Mark Fromer 

LLC doing Businesses Eye Surgery Center of New York. This is a request for indefinite life 

for CON number 1 0 2 4 5 2. The department here recommends approval with a condition 

and contingency, as does the committee.  

 

Peter G. Robinson I move those two applications.  
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Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I see a second from Dr. Gutierrez, and nobody challenging him.  

 

Jeffrey A. Kraut Any questions from the department?  

 

Jeffrey A. Kraut Or for the department, I'm sorry.  

 

Jeffrey A. Kraut Seeing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed? 

 

Jeffrey A. Kraut Abstentions?  

 

Jeffrey A. Kraut The motion carries.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson These are applications for diagnostic and treatment centers; 

Application 202020 B Touchstone Pavilion in Richmond County to establish and construct 

a new diagnostic and treatment center to be located at 318 Cygwin Avenue in Staten 

Island.  

 

Peter G. Robinson Dr. Strange, is that the right pronunciation?  

 

Peter G. Robinson Thank you.  

 

Ted Strange I declare an interest here, Jeff, right, or should I recuse? I apologize. 

 

Jeffrey A. Kraut No, you can declare an interest.  
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Peter G. Robinson Thank you.  

 

Peter G. Robinson The department here recommends approval with conditions and 

contingencies, as does the committee, 2 0 2 0 2 5 B, New Winzer Family Care in Orange 

County to establish and construct a diagnostic and treatment center to be located at 377 

Broadway in Newburgh. The department here recommends approval with contingencies, 

as did the committee. And application 2 0 2 0 2 7 B, Care Multiservice Limited in Kings 

County. This is to transfer one hundred percent ownership interest from one, to one new 

shareholder from the current sole shareholder. Here also the department recommends 

approval with a condition and contingencies as the committee.  

 

Peter G. Robinson I move those three applications.  

 

Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I see a second from Dr. Gutierrez.  

 

Jeffrey A. Kraut Are there any questions for the department on any one of these 

applications?  

 

Jeffrey A. Kraut And just to be sure, the Touchtone Pavilion, 20 2020 B, Dr. Strange 

declared an interest.  

 

Jeffrey A. Kraut Any questions?  

 

Jeffrey A. Kraut Hearing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstentions? 
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Jeffrey A. Kraut The motion carries.  

 

Peter G. Robinson One certificate, a certificate of dissolution for Ralph Lauren Center for 

Cancer Care and Prevention. Approval is recommended by the department and the 

committee.  

 

Peter G. Robinson And I so move.  

 

Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I a second from Dr. Gutierrez. 

 

Jeffrey A. Kraut Any questions about the dissolution certificate?  

 

Jeffrey A. Kraut Dr. Boufford. 

 

Dr. Boufford I have a question for the record and I apologize. I'm not on the committee 

and hadn't read the detail. This has been a very important ambulatory care center for 

Cancer Outreach and Prevention in Harlem. It has in the past been affiliated with Cornell, 

with Sinai, etc.. And I just for the record, I'd like to have the state comment on how these 

services will be provided going forward if there's been a specific arrangements made for 

these patients to be cared for and the dissolution.  

 

Jeffrey A. Kraut Tracy, if you can maybe answer that.  

 

Ms. Raleigh Yeah, sure. The, for a long time now, because I think the solution is catching 

up with what actually happened for family care. Center took over the operations of this 

clinic, so that the patients were, you know, appropriately transitioned.  

 

Jeffrey A. Kraut Yeah.  

 

Mr. Raleigh And I think the services continue, yeah.  

 

Jeffrey A. Kraut I think they transferred this over a year or two ago.  
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Ms. Raleigh That's right. That's right.  

 

Dr. Boufford I'm sorry. I wasn't aware. I just wanted to double check. 

 

Ms. Raleigh No, sure. No, it's a great question. And Mark, I think from our legal counsel, 

this is a bit of the legal work catching up with what has actually happened. So, the services 

have transitioned and there's no interruption.  

 

Jeffrey A. Kraut Did somebody say it was transferred in 2018, just to be clear.  

 

Correct. 

 

Jeffrey A. Kraut Okay, so that's fine. 

 

Peter G. Robinson Next application.  

 

Jeffrey A. Kraut Peter, I don't think we voted.  

 

Peter G. Robinson Oh, I'm sorry.  

 

Jeffrey A. Kraut So all those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstain?  

 

Jeffrey A. Kraut The motion carries.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson I am now going to step off the call and turn the meeting over to my 

vice chair, to Dr. Kalkut. I have a conflict on the next item.  
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Dr. Kalkut Okay, thank you, Peter.  I'm going to unbundle this batch because of the 

recusals, the first application is 2 0 1 2 3 7 C, Strong Memorial Hospital in Monroe County.  
Mr. Robinson has left the meeting and there's, because of a conflict and there's an interest 

in it. Mr. Thomas will abstain from the vote. This is to certify a new extension clinic to 

provide imaging and physical therapy services, including therapy pools, to be located at 10 

Miracle Mile Drive in Rochester. Both the department and the establishment committee 

have suggested approval with conditions and contingencies.  And I move the application.  

 

Jeffrey A. Kraut I have a second by Dr. Gutierrez.  

 

Jeffrey A. Kraut Are there any questions for the department on this application?  

 

Jeffrey A. Kraut Hearing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstentions?  

 

Jeffrey A. Kraut The motion carries.  

 

Jeffrey A. Kraut Can we asked Mr. Robinson to return to the room, and Mr. Thomas to 

depart from the room. 

 

Jeffrey A. Kraut Mr. Robinson, you have the Chair.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson This next applicant, these next two applications involve a conflict and 

recusal by Mr. Thomas. I think he has left the meeting.  
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Jeffrey A. Kraut Yes.  

 

Peter G. Robinson And I am declaring an interest and will be abstaining for these 

applications.  

 

Peter G. Robinson Application 2 0 1 2 6 8 C, the Unity Hospital of Rochester inMonroe 

County. This is to certify therapeutic radiology services and install a new linear accelerator 

as a replacement for an old linear accelerator to be decommissioned at their affiliate 

Rochester General Hospital. Here, the department is recommending approval with 

conditions and a contingency, as does the committee and application 2 0 2 0 9 6 C, the 

Unity Hospital of Rochester in Monroe County. This is to certify fifty-seven medical surgical 

beds for a new certified total of ninety seven beds at the St.. Mary's campus, which will 

operate as a long term acute care hospital LTAC. This is a very important application in 

terms of setting a precedent for the state and actually very well done. And to change the 

name of the division to Unity Specialty Hospital. The department here recommends 

approval with conditions and contingencies, as does the committee.  

 

Peter G. Robinson I move both of those applications.  

 

Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I have a second by Dr. Gutierrez.  

 

Jeffrey A. Kraut Are there any questions for the department on these applications?  

 

Jeffrey A. Kraut And I would echo the statement about the application, it was 

extraordinarily, the review was done.  

 

Jeffrey A. Kraut Dr. Martin.  

 

Dr. Martin Just a quick question. So, I understand that these were being used as search 

capacity for COVID initially. Now, they want to turn it to LTAC just one search capacity 

may be needed again, I'm just curious, what is the current condition of those floors and 

can they still be used or is there construction involved? And what's the story?  
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Peter G. Robinson They they will be I mean, obviously, Mr. Thomas is a better person to 

answer that, but they will be, they are starting to admit patients. They're actually, at the 

moment, only eligible to accept Medicare only, not even Medicare managed care cases, 

that's the only category of payer. The balance of those beds will be available for capacity 

during this, this phase of the epidemic.  

 

Dr. Martin Thank you.  

 

Jeffrey A. Kraut Are there any other questions on these applications?  

 

Jeffrey A. Kraut Hearing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed? 

 

Jeffrey A. Kraut And Mr. Robinson is abstaining.  

 

Peter G. Robinson Correct. 

 

Jeffrey A. Kraut Yeah.  

 

Jeffrey A. Kraut The motion carries.  

 

Jeffrey A. Kraut Thank you.  

 

Jeffrey A. Kraut And we'll ask Mr. Thomas to return.  

 

Jeffrey A. Kraut And Dr. Martin is going to leave the meeting for a moment.  

 

Peter G. Robinson Correct.  

 

Peter G. Robinson Welcome back to you.  
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Peter G. Robinson This is an application again for an ambulatory surgery center, 1 9 2 3 

0 9 B, 5 East Ninety Street, LLC, doing business as the Derfner Foundation Ambulatory 

Surgery Center. This is in New York County. This is to establish and construct a multi 

specialty freestanding ambulatory surgery center to be located at 5 East Ninety-eight 

Street in New York. The department is recommending approval with conditions and 

contingencies, including an expiration of the operating certificate five years from the date 

of issuance. The committee similarly  makes that recommendation.  

 

Peter G. Robinson And I so move.  

 

Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I have a second.  

 

Jeffrey A. Kraut Are there any questions for the department?  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstentions?  

 

Jeffrey A. Kraut The motion carries.  

 

Jeffrey A. Kraut We'll ask Dr. Martin to return, and return back to the last item, which Dr. 

Kalkut is conflicted on, and he will leave the meeting.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson So this final item is a certificate of dissolution for the Lutheran 

Augustana Center for Extended Care and Rehabilitation. The department and the 

committee recommend approval.  
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Peter G. Robinson And I so move.  

 

Jeffrey A. Kraut I have a motion.  

 

Jeffrey A. Kraut I have a second.  

 

Jeffrey A. Kraut Any question on the dissolution application?  

 

Jeffrey A. Kraut Hearing none, I'll call for a vote.  

 

Jeffrey A. Kraut All those in favor, aye?  

 

All Aye.  

 

Jeffrey A. Kraut Opposed?  

 

Jeffrey A. Kraut Abstentions?  

 

Jeffrey A. Kraut The motion carries.  

 

Peter G. Robinson Thank you.  

 

Peter G. Robinson That concludes the report of the establishment of Project Review 

Committee.  

 

Jeffrey A. Kraut Thank you very much.  

 

Jeffrey A. Kraut And well, listen, I just want to echo I think what people have said during 

the course of this discussion is the council's appreciation to the tremendous professionals 

in the Department of Health who are working what we know is day and night to protect and 

advance the health of New Yorkers. We owe you a debt of gratitude. And we are 

particularly grateful for the efforts and will continue to sing your praises. We know that the 

fight is not over and the next, the most challenging part of that battle is there. But we're 

pretty confident with the professionals that we have at the helm, with the Commissioner, 
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and the deputies, and Tracy, and Dr. Becker, and all of the staff. And I wish I could name 

every one of you, because we know the sacrifices you have to make to serve in state 

service and these have been intense this past year. So, we just want to add the 

committees thanks and gratitude for work that is done well, it's one of the reasons New 

York has fared so well, relative to the nation following March and April.  

 

Jeffrey A. Kraut The next committee day is going to be on January 28th, and the full 

council is going to convene on February 11th.  

 

Jeffrey A. Kraut I want to thank all the council members for, you know, participating. It's 

nice not to have to run to catch a plane, train or automobile. And I want to wish you all a 

meaningful holiday, hopefully in contact safely with your family, but not necessarily 

together in small group gathering. And we hope we, too, will be together sometime within 

the next year, but when it's safe to do so. So, thank you all for your work. Keep your family 

safe and have a happy, happy holiday.  

 

Jeffrey A. Kraut Now, I make a motion to adjourn the meeting.  

 

Jeffrey A. Kraut So moved.  

 

Jeffrey A. Kraut All those in favor?  

 

Jeffrey A. Kraut And we are adjourned.  

 

Jeffrey A. Kraut Thank you.  

 



Pursuant to the authority vested in the Public Health and Health Planning Council and subject to 

approval by the Commissioner of Health by sections 225(4) and 2803(2) of the Public Health 

Law, and in the Commissioner of Health pursuant to section 2583 of the Public Health Law, 

sections 11.15, 11.16, 46.1, 46.2, 46.10, 85.3 and 85.13 of Title 10 (Health) of the Official 

Compilation of Codes, Rules and Regulations of the State of New York are amended, to be 

effective upon publication of a Notice of Adoption in the New York State Register, to read as 

follows: 

 

Sections 11.15 and 11.16, and the title thereof, are amended to read as follows: 

 

MEDICAL DIRECTOR OF COUNTY [PHYSICALLY HANDICAPPED CHILDREN'S] 

CHILDREN AND YOUTH WITH SPECIAL HEALTH CARE NEEDS SUPPORT SERVICES 

PROGRAMS 

 

11.15 Definition. 

The term medical director of a county [physically handicapped children's] children and youth 

with special health care needs support services program shall mean a physician appointed 

pursuant to the provisions of the Public Health Law by the board of supervisors of a county 

lacking a county health district to authorize medical service for [physically handicapped] 

children and youth with special health care needs and otherwise administer the county 

[physically handicapped children's] children and youth with special health care needs support 

services program. 
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11.16 Qualifications. 

The medical director of a county [physically handicapped children's] children and youth with 

special health care needs support services program shall be a physician who is currently 

registered to practice medicine in New York State. 

 

Sections 46.1, 46.2, and 46.10 of Part 46, and the title thereof, are amended to read as follows: 

 

Part 46 - State Aid For [Physically Handicapped] Children and Youth with Special Health Care 

Needs 

 

Section 46.1 Definition of medical service. 

Medical service, as it relates to [physically handicapped] children and youth with special health 

care needs, means such diagnostic, therapeutic and rehabilitative care by medical and 

paramedical personnel, including hospital and related care, and drugs, prostheses, appliances, 

equipment and devices, as necessary. 

 

Section 46.2 Conditions eligible. 

Conditions for which medical service is reimbursable under State aid to counties or the City of 

New York under the [physically handicapped] children and youth with special health care needs 

support services program shall be only those approved by the Bureau of Medical Rehabilitation, 

the Bureau of Dental Health, or the Bureau of Maternal and Child Health of the State 

Department of Health. 

*   *    * 
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Section 46.10 Financial investigators. 

(a) Definition. A financial investigator is a person employed under a county’s [physically 

handicapped] children['s] and youth with special health care needs support services program for 

the purpose of: 

(1) conducting financial investigations of families of children for whom care has been requested 

under the program; and 

(2) detecting problems in families which may have a bearing on the utilization or outcome of 

services provided under the program, and referring families to appropriate agencies for help 

regarding these problems. 

(b) Qualifications. The financial investigator shall meet one of the following qualifications: 

(1) graduation from a recognized college or university with a bachelor's degree; 

(2) satisfactory completion of training leading to nursing registration, and one year of 

satisfactory full-time experience as a registered professional nurse; 

(3) four years of satisfactory full-time paid experience either in financial investigations or in 

casework with a social work agency adhering to acceptable standards or in supervised teaching 

in an accredited school; 

(4) a satisfactory combination of the training and experience described in paragraphs (1)-(3) of 

this subdivision; or 

(5) full-time employment specifically in the performance of financial investigations under the 

[physically handicapped] children['s] and youth with special health care needs support services 

program as of April 1, 1964. 

 

*    *    * 
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Subdivision (d) of section 85.3 is amended to read as follows: 

 

(d) Prior to making a determination, the designated person may require a written second opinion 

from a qualified specialist designated by the Commissioner of Health. A written second opinion 

shall be based upon an examination of the patient and a review of information about the patient 

provided by the proposing surgeon. A second written opinion under this section shall in every 

instance be required for the following surgical procedures except when performed as urgent or 

emergency surgery as set forth in this Part, or when not required under the provisions of the 

[physically handicapped children's] children and youth with special health care needs support 

services program: 

 

*    *    * 

 

Section 83.13, and the title thereof, is amended to read as follows: 

 

85.13 [Physically handicapped] [c]Children and youth with special health care needs.  

 

For persons under the age of 21 years having conditions covered under the scope of the 

[physically handicapped children's] children and youth with special health care needs support 

services program, all determinations of coverability in this Part shall be made by the [physically 

handicapped children's] children and youth with special health care needs support services 

program county medical director, the county commissioner of health or the health services 

administration of the City of New York as the designee of the Commissioner of Health. Such 
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designee may utilize any diagnosis and evaluation carried out in a center approved by the 

[physically handicapped children's] children and youth with special health care needs support 

services program as the second opinion upon which determination of coverability is made, or 

may require an additional second opinion. 
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NOTICE OF CONSENSUS RULEMAKING 
 
Statutory Authority: 
 

Public Health Law (PHL) section 225(4) authorizes the Public Health and Health 

Planning Council, subject to approval by the Commissioner of Health, to amend regulations 

affecting the New York State Sanitary Code, including 10 NYCRR Part 11.  Likewise, PHL 

section 2803(2) authorizes the Public Health and Health Planning Council, subject to approval by 

the Commissioner of Health, to amend regulations concerning facilities licensed and certified 

pursuant to PHL Article 28, including the medical assistance benefit regulations applicable to 

hospitals, as set forth in 10 NYCRR Part 85.  Further, PHL section 2583(1) authorizes the 

Commissioner of Health to promulgate regulations concerning the treatment and rehabilitation of 

children with physical disabilities.  

 

Basis: 

The proposed regulatory change is non-substantive and non-controversial. It changes the 

name of the “Physically Handicapped Children’s Program” (PHCP) to the “Children and Youth 

with Special Health Care Needs Support Services” program, in recognition of the fact that the 

term “physically handicapped” is outdated and limiting, as it refers to the loss of or failure to 

develop a specific bodily function or functions. This name change would coincide with similar 

statutory changes in 2020 to Public Health Law §§ 356(1), 608(1), and 2511(10), and would also 

align the New York State program name with its federal funding source, as the federal Title V 

Maternal and Child Health Services Block Grant supports the Children and Youth with Special 

Health Care Needs Program.  
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 JOB IMPACT STATEMENT 
 

No Job Impact Statement is required pursuant to section 201-a(2)(a) of the State 

Administrative Procedure Act.  It is apparent from the nature of the proposed amendment that it 

will not have a substantial adverse impact on jobs and employment opportunities. 
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Public Health and Health 
Planning Council 

Project # 202244-C 

University Hospital SUNY Health Science Center 
 

Program: Hospital  County: Oneida 
Purpose: Construction Acknowledged: December 21, 2020 
    

Executive Summary 
  

Description 
University Hospital SUNY Health Science 
Center (Upstate), a 438-bed not-for-profit 
hospital, requests approval to certify an 
extension clinic to be called UPSTATE Cancer 
Center of Verona at 5548 State Route 31, Town 
of Verona, within the boundaries of the Oneida 
Nation Territory.  This new cancer center will 
relocate the existing Upstate Physician private 
practice of hematology-oncology and radiation 
oncology located in Oneida and convert it to a 
hospital-based Article 28 facility under Upstate, 
offering a full spectrum of cancer treatments and 
prevention services including: chemotherapy 
infusion, therapeutic radiation (including a linear 
accelerator), phlebotomy, Urology clinic 
services, and pre- and post-operative clinic 
services..  Cameron Development Group is 
constructing a new building whereby they will 
lease approximately 22,500 square feet to 
house the hospital. 
 
This application requires a Full Review due the 
inclusion of a new Article 28 licensed linear 
accelerator as per NYCRR 10 
710.1(c)(2)(i)(b)(1) 
 
OPCHSM Recommendation 
Contingent Approval 
 

Need Summary 
The extension clinic is in the Central NY region 
which currently has 17 existing or approved 
Article 28 LINACs with a calculated need for 20. 
The clinic projects 906 visits in Year One and 
919 in Year Three. 
 
Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the 
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law. 
 
Financial Summary 
Total project cost of $19,558,975 will be met via 
equity from the hospital’s accumulated funds.  
The projected budget is as follows: 
 
 Year 1 Year 3 
Revenues $15,509,557 $15,928,851 
Expenses $14,968,071 15,289,503 
Excess of 
Revenues  

$541,486 $636,348 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an executed building lease, acceptable to the Department.  [BFA] 
3. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER 

Drawing Submission Guidelines DSG-1.0.  [AER] 
4. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 
 
Approval conditional upon: 
1. The project must be completed within two years from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before September 1, 2021 and construction must be completed by 
September 1, 2022, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the start date this shall constitute abandonment of the 
approval. It is the responsibility of the applicant to request prior approval for any changes to the start 
and completion dates.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Program Description 
University Hospital SUNY Health Science Center (Upstate), a 438-bed tertiary teaching hospital, located 
at 750 East Adams Street in Syracuse (Onondaga County) seeks approval to certify an extension clinic 
which will be known as UPSTATE Cancer Center at Verona and will be located at 5548 State Route 31 in 
Verona (Oneida County).  The new extension clinic will offer a full spectrum of cancer treatments and 
prevention services including: chemotherapy infusion, therapeutic radiation, phlebotomy, Urology clinic 
services, and pre- and post-operative clinic services and will be certified for Other Medical Specialties, 
Therapeutic Radiology, and the addition of a Linear Accelerator. 
 
The hospital reports that their oncology program, known as UPSTATE Cancer Center, is accredited by 
the Commissioner on Cancer. The Center offers the only pediatric cancer care specialty services in 
Central New York. UPSTATE Radiology Oncology services are currently accredited by the American 
College of Radiology. Upstate is the only hospital in the region performing bone marrow transplants. The 
private physician practice currently has a LINAC which will be replaced and upgraded with a new LINAC 
at the new UPSTATE Cancer Center in Verona.  
 
The Applicant reports patients will have the opportunity to be treated for all types of cancers and utilize 
the full spectrum of services offered through the UPSTATE Cancer Center, as part of the overall Upstate 
University Health System, rather than being limited to only infusion and radiation services. Additionally, 
specialty cancer services, not currently readily available to patients in Verona, will be available under the 
UPSTATE umbrella, giving the Verona community access to the full breadth of cancer services available 
as viable treatment options within Central New York.  
 
The extension clinic will be open from 8:00 am to 5:00 pm Monday through Friday. The Center will 
provide later appointments as needed. Radiation Oncologists are on-call to cover off hours.  
    
Staffing is expected to increase as a result of this construction/expansion project by 46.0 FTEs in Year 
One of the completed project.     
 
Analysis 
The primary service area is Oneida County, part of the Central NY region.  The need methodology set 
forth in 10 NYCRR Section 709.16 calculates the need for Article 28 therapeutic radiology devices by 
health planning region. Department regulations require that at least ninety-five percent of the total 
population of the Central NY region live within one hour’s driving time of a LINAC. Furthermore, need for 
LINAC machines is determined by assuming that 60% of the cancer cases in a planning region will be 
candidates for radiological therapy. Of these, half will require 15 treatments a year and half will require 
35. Each LINAC machine can provide 6,500 treatments per year.  
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The Central NY health planning region has a total of eleven facilities – seven hospitals and four hospital 
extension clinics - providing linear accelerator services as follows: 
 

 # Facilities with LINAC Services   # LINAC Machines  

Central NY Region Hospitals 
Hospital 
Clinics Total   in Hospitals 

in Hospital 
Clinics Total 

Cayuga 0 0 0  0 0 0 
Cortland 1 0 1  1 0 1 
Herkimer 0 0 0  0 0 0 
Jefferson 1 0 1  2 0 2 
Madison 0 1 1  0 1 1 
Oneida 1 1 2  2 1 3 
Onondaga 1 1 2  4 1 5 
Oswego 0 1 1  0 1 1 
St. Lawrence 2 0 2  3 0 3 
Tompkins 1 0 1  1 0 1 
Total Central NY Region 7 4 11   13 4 17 
 

 Article 28 LINAC Need in Central NY Region Total 
1 # of Cancer Cases/Year  8,790 
2 60% will be Candidates for Radiation Therapy 5,274 
3 50% of (2) will be Curative Patients 2,637 
4 50% of (2) will be Palliative Patients  2,637 
5 Course of Treatment for Curative Patients is 35 Treatments 92,295 
6 Course of Treatment for Palliative patients is 15 Treatments 39,555 
7 The Total Number of Treatments [(5) +(6)] 131,850 
8 Need for LINAC Machines1 [(7)/6,500] 20 
9 Existing/Approved Resources (Upon Approval of CON 202244) 18 

10 Remaining Need for LINAC Machines [(8) -(9)] 2 
1Each LINAC Machine has capacity for 6,500 Treatments 
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will continue to ensure that the procedures performed at the facility conform to generally 
accepted standards of practice and that privileges granted are within the physician’s scope of practice 
and expertise. The Facility's admissions policy includes anti-discrimination provisions regarding age, race, 
creed, color, national origin, marital status, sex, sexual orientation, religion, disability or source of 
payment. All procedures are performed in accordance with all applicable federal and state codes, rules 
and regulations.  
 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most 
recent surveillance information, is deemed to be currently operating in substantial compliance with all 
applicable State and Federal codes, rules and regulations. This determination was made based on a 
review of the files of the Department of Health, including all pertinent records and reports regarding the 
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of 
reported incidents and complaints.  
 
Prevention Agenda 
University Hospital SUNY Health Science Center states that the proposed project will advance local 
public health priorities by serving the indigent and medically underserved. Infusion and radiation therapy 
services will be offered, as well as outreach programs for cancer prevention, education, smoking 
cessation. 
 
University Hospital SUNY Health Science Center is implementing interventions to support local public 
health priorities, including: 
 Cancer prevention outreach and education 
 Smoking cessation seminars 
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 Mobile mammography breast screening 
 Local/regional health fairs 

 
The application states that Upstate engaged local partners in their public health efforts by being “an active 
member in the regional health group that works with the local health departments to develop strategies 
and priorities for the region.” University Hospital SUNY Health Science Center cites data indicators that it 
tracks to measure progress toward achieving local public health goals, including: 
 Age-adjusted incidence rates and mortality rates 
 Number of cancer deaths 
 Number of individuals attending outreach events 

 
As a public hospital, University Hospital SUNY Health Science Center is not obligated to report 
community benefit spending. 
 
Conclusion 
Based on the results of this review, a favorable recommendation can be made regarding the facility’s 
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.   Approval of this 
project will provide for the continuity of care for cancer patients in the region. And oval of this project will 
help meet the remaining need for Article 28 LINACs in the Central NY region   
 
 

Financial Analysis 
 
Total Project Cost and Financing 
Total project cost, which is for new construction and the acquisition of moveable equipment, is estimated 
at $19,558,975, broken down as follows: 
 
New Construction $5,850,000 
Moveable Equipment 12,650,000 
Telecommunications 950,000 
CON Fee 2,000 
Additional Processing Fee 106,975 
Total Project Cost $19,558,975 

 
Project costs are based on a twelve-month construction period. 
 

Lease Rental Agreement 
The applicant submitted a draft Lease Agreement for the proposed site, the terms of which are 
summarized below: 

Premises: 22,523 sq. ft. in the building located at 5548 State Route 31, in the Town of 
Verona, New York 

Landlord: Cameron Verona, LLC 
Lessee: The State University of New York Health Science Center 
Term: TBD 
Rental: $923,443 annually based on 22,523 square feet of rentable space at a rate of 

$41.00 per square foot and shall be payable in monthly installments of 
$76,953.58. The lease may be renewed twice upon mutual written agreement 
and is subject to approvals of the NYS AG and NYS Office of the State 
Comptroller.  Each renewal period shall be for five (5) years. 

Provisions: Triple Net 
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Operating Budget 
The applicant has submitted an incremental operating budget, in 2021 dollars, during the first and third 
year after project completion, summarized below: 
 

 Year 1 Year 3 
 Per Visit Total Per Visit Total 
Revenues     
Commercial FFS $1,406 $4,189,162  $1,423  $4,301,669 
Commercial MC $1,152 2,220,443   $1,166  2,280,076  
Medicare FFS $1,073 4,829,343   $1,086  4,959,043  
Medicare FFS $1,074 2,852,482   $1,086  2,929,090  
Medicaid FFS $626 1 69,067  $634  173,607  
Medicaid MC $1,073 1,197,935  $1,087  1,230,107  
Private Pay $5,112 51,124  $51,124  52,259  
Total Revenues  $15,509,557   $15,925,851  
     
Expenses     
Operating $989 $13,403,128  $14,934  $13,724,560  
Capital $115 1,564,943  $1,703  1,564,943  
Total Expenses  $14,968,071   $15,289,503  
     
Excess Revenues over 
Expenses  $541,486   $636,348  
     
Utilization (Visits)  13,558  13,755 

 
Utilization broken down by payor source for the first and third years are as follows: 
 
Payor Year 1 Year 3 
Commercial FFS 21.97% 21.97% 
Commercial MC 14.21% 14.21% 
Medicare FFS 33.18% 33.19% 
Medicare FFS 19.60% 19.61% 
Medicaid FFS 1.99% 1.99% 
Medicaid MC 8.23% 8.23% 
Private Pay 0.07% 0.07% 
Charity Care 0.75% 0.73% 
Total 100.00% 100.00% 

 
The following is noted with respect to the submitted budget: 

 Reimbursement rates are projected based on existing rates. 
 Effective April 2, 2020, Medicaid payments have been reduced by 1.5% in accordance with the 

FY2021 Enacted State Budget, therefore reducing the Medicaid revenues in year one and year 
three.  This reduction has been reduced within the budgets. 

 
Capability and Feasibility 
Project cost of $19,558,975 will be met via accumulated funds. BFA Attachment A is the 2018 and 2019 
certified financial statements of University Hospital of the State University of New York Upstate Medical 
University, which indicates the availability of sufficient funds to meet the total project cost. 
 
The submitted budget indicates an incremental excess of revenues over expenses of $541,486 and 
$636,348 during the first and third years, respectively.  Revenues are based on current reimbursement 
methodologies for radiology and linear accelerator services.  The submitted budget appears reasonable. 
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As shown on Attachment A, the hospital had an average positive working capital position and an average 
net asset position from 2018 through 2019.  Also, the hospital achieved an average excess of revenues 
over expenses of $27,932,500 from 2018 through 2019. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 
BFA Attachment A 2018 and 2019 certified financial statements of Upstate Medical 
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Public Health and Health 
Planning Council 

Project # 211005-C 

Syracuse Community Health Center, Inc. 
 

Program: Diagnostic and Treatment Center  County: Onondaga 
Purpose: Construction Acknowledged: January 14, 2021 
    

Executive Summary 
  

Description 
Syracuse Community Health Center Inc. 
(SCHC), an existing FQHC diagnostic and 
treatment center located at 818-829 South 
Salina Street, Syracuse (Onondaga County) 
requests approval to construct a new two-story, 
replacement facility at 930 South Salina 
Boulevard, Syracuse to accommodate the 
volume of visits and to create a more efficient 
layout. The vacant lot of the proposed site is 
owned by SCHC. SCHC provides primary care, 
dental, and behavioral health services. There 
will be no changes to the services provided. 
 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
There will be no change in services or 
population served and the new location is across 
the street from their current building.   SHCH is 
the only FQHC provider in Onondaga County, 
which is both a Health Professional Shortage 
Area and a Medically Underserved Area.  The 
applicant projects 83,776 visits is 83,776 in the 
first year at the new site. 
 
Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the 
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.   
 

Financial Summary 
The total project costs are $22,485,316. 
Proceeds from two Statewide Healthcare Facility 
Transformation (SHCFTP) grants will fund 
$17,825,561 of the total project costs; one 
SHCFTP I grant for $12,826,250 awarded in 
2016 and one SHCFTP II grant for $6,241,250 
awarded in 2018. The balance of those awards 
not used for this project will be used to fund a 
future project. The remainder of project costs will 
be funded by a bank loan of $2,411,223 at a 4% 
based on current rates which could change at 
closing and a ten-year term and accumulated 
funds of $2,248,532. 
 
The submitted budget projects a net income of 
$2,615,104 and $2,821,387 during the first and 
third years of operation, respectively.  Revenues 
are based on current reimbursement 
methodologies experienced for FQHC D&TC 
services.  The proposed budget (in 000s) is as 
follows: 

 
 

 
Current 

Year 
Year 
One 

Year 
Three 

Revenues $25,011  $26,294  $26,973  
Expenses $22,989  $23,678  $24,152  
Gain/ 
(Loss) 

$2,022  $2,615  $2,821  
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of documentation of approval by the Office of Addiction Services and Supports, 
acceptable to the Department. [PMU] 

3. Submission of an executed loan commitment acceptable to the Department of Health.  [BFA] 
4. Submission of a land appraisal by a member of the Members Appraisal Institute acceptable to the 

Department of Health.  [BFA] 
5. Submission of documentation confirming the approval of the (2) two Statewide Health Care Facility 

Transformation Program executed grants contract, acceptable to the Department of Health.  [BFA] 
6. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-01. [AER]   
7. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in BAEFP 

Drawing Submission Guidelines DSG-01. [AER]   
 
Approval conditional upon: 
1. The project must be completed within two years from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before October 1, 2021 and construction must be completed by 
November 1, 2022, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the start date this shall constitute abandonment of the 
approval. It is the responsibility of the applicant to request prior approval for any changes to the start 
and completion dates.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP] 

4. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Background 
Syracuse Community Health Center, the only FQHC in Onondaga County, is requesting approval 
to relocate its main site across the street from its current location to 930 South Salina Boulevard, 
Syracuse, 13202 in Onondaga County.  Concurrently, certified mental health services will be 
removed from the operating certificate to correct a long-standing error since they are not dually 
licensed by the Office of Mental Health.  The intent is to construct more efficient space to 
accommodate increased volume and enhance access to primary care, dental, and behavioral 
health services. 
 
The primary service area includes the city of Syracuse within Onondaga County. Syracuse Community 
Health Center currently operates eleven extension clinics in Onondaga County providing a variety of services. 
The center’s hours of operation will be Monday through Friday from 8 am until 5:15 pm.   
 
The organization has tailored operations to low income populations; providing a range of enabling and 
supportive services and offering a sliding fee scale based on income.  SCHC is experienced at 
conducting extensive outreach, insurance eligibility screening, and insurance enrollment efforts, to help 
ensure comprehensive primary health care access for the target population.  
 
Syracuse and other areas of Onondaga County are designated as a Health Professional Shortage Area or as a 
Medically Underserved Area/Population as follows (Source-HRSA): 

 Syracuse - Health Professional Shortage Area for Primary Care services 
 Syracuse - Health Professional Shortage Area for Mental Health services 
 Syracuse - Health Professional Shortage Area for Dental services 
 Onondaga County - Medically Underserved Area 

 
The number of projected visits is 83,776 in Year One and 84,840 in Year Three for just the main site.  
The applicant is committed to serving all persons in need without regard to ability to pay or source of 
payment. Staffing is expected to increase as a result of this project by 11.2 FTEs in Year One of the 
completed project and 21.6 FTEs by Year Three of the completed project.     
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will continue to ensure that the procedures performed at the facility conform to generally 
accepted standards of practice and that privileges granted are within the physician’s scope of practice 
and expertise. The Facility's admissions policy includes anti-discrimination provisions regarding age, race, 
creed, color, national origin, marital status, sex, sexual orientation, religion, disability or source of 
payment. All procedures are performed in accordance with all applicable federal and state codes, rules 
and regulations.  
 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most 
recent surveillance information, is deemed to be currently operating in substantial compliance with all 
applicable State and Federal codes, rules and regulations. This determination was made based on a 
review of the files of the Department of Health, including all pertinent records and reports regarding the 
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of 
reported incidents and complaints.  
 
Conclusion 
Approval for this project will provide for the continued access to a variety of medical services for 
underserved individuals residing in Syracuse and the surrounding communities in Onondaga County. 
Based on the results of this review, a favorable recommendation can be made regarding the facility’s 
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.   
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs are estimated at $22,485,316 and broken down as follows: 
 

New Construction 
Design Contingency 
Construction Contingency 
Architect/Engineering Fees 
Fixed Equipment 

$17,330,000 
866,500 
866,500 

1,375,500 
116,000 

Movable Equipment 839,623 
Construction Manager Fees 693,200 
Other Fees 171,138 
Telecommunications Fees 124,880 
Application Fee  1,250 
Processing Fee  100,725 
Total Project Cost $22,485,316 

 

Project costs are based on a 13-month construction period. Project costs will be met with a grant funding 
of $17,825,561, a bank loan for $2,411,223 for which a letter of interest was received, and accumulated 
funds of $2,248,532.  
 
Operating Budget 
The applicant has submitted their current year (2019), and their first year and third-year operating budget 
in 2021 dollars, summarized below: 
 

 Current Year Year One Year Three 
Revenues Per Visit Total Per Visit Total Per Visit Total 
Commercial FFS $55.39 $1,411,442 $57.61 $1,526,780 $58.77 $1,588,671 
Medicare FFS $67.60 $898,073 $70.31 $971,402 $71.72 $1,010,678 
Medicaid FFS $82.89 $395,788 $89.55 $444,710 $87.94 $445,416 
Medicaid MC $128.13 $7,020,343 $133.26 $7,593,689 $135.63 $7,883,358 
Private Pay $4.63 $53,515 $4.83 $58,042 $4.93 $60,427 
Other Operating*  $13,137,206  $13,478,339  13,675,441 
Non-Operating**   $2,094,853  $2,220,544  $2,309,366 
Total Revenues   $25,011,220   $26,293,506   $26,973,357 
              
Expenses             
Operating $198.79 $21,844,956 $196.88 $22,500,305 $197.00 $22,950,311 
Capital $10.41 $1,143,784 $10.31 $1,178,097 $10.00 $1,201,659 
Total Expenses $209.20 $22,988,740 $207.17 $23,678,402 $207.00 $24,151,970 
              
Net Income   $2,022,480   $2,615,104   $2,821,387 
Visits 109,890  114,285  116,570  

 
*Other operating revenue consists of grants that occur year over year for FQHC status, 340 B income, indigent care 
and DSRIP, Patient Care Medical Home (PCMH), quality incentives, Care Management, HRSA and FQHC section 
330 provided grants for underserved populations. 
**Non-operating revenue is classified as parking lot income, interest income, rental come fundraising activities.  
 
The following is noted with respect to the budget: 

 Low private pay is because the facility serves a poor or homeless population that does not have 
money to pay for the service provided. 

 Medicaid Managed Care is paying an increased rate because SHCH is an FQHC provider and is 
meeting certain metrics. 
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Utilization by payor source for the first and third year is as follows: 
 

Payor Current Year Year One & Three 
Commercial FFS 23.2% 23.2% 
Medicare FFS 12.1% 12.1% 
Medicaid FFS 4.3% 4.4% 
Medicaid MC 49.9% 49.8% 
Private pay 10.5% 10.5% 
Total 100% 100% 

 
Capability and Feasibility 
The total project costs are $22,485,316. Proceeds from two Statewide Healthcare Facility Transformation 
(SHCFTP) grants will fund $17,825,561 of the total project costs; one SHCFTP I grant for $12,826,250 
awarded in 2016 and one SHCFTP II grant for $6,241,250 awarded in 2018, which will leave an 
outstanding positive balance which the applicant does plan on using for another CON in the future. The 
combined grant proceeds of $19,067,500 leaving an excess of $1,241,939 in grant funds. The remainder 
of project costs will be funded by a bank loan of $2,411,223 at a 4% based on current rates which could 
change at closing and a ten-year term plus accumulated funds of $2,248,532.  
 
The working capital requirement is estimated at $4,025,328 based on two months of third year expenses.  
Working capital will be funded through operations of the facility. BFA Attachment A indicates sufficient 
fund estimated working capital.   
 
The submitted budget indicates an excess of revenues over expenses of $2,615,104 and $2,821,327 
during the first and third years of operation, respectively.  Revenues reflect current reimbursement 
methodologies for current services.  The budget appears reasonable. 
 
BFA Attachment A is the 2018 and 2019 certified financial statements, which indicate the facility 
maintained positive working capital and a positive net asset positions and generated an excess of 
operating income over expenses before depreciation and amortization of $4,673,825 during 2018 and 
2019 respectively. BFA Attachment B is the internal financial statements from Jan1, 2020 thru December 
31, 2020.  The internal financial statements show a positive working capital position, positive net asset 
position and net operation income of $31,105.   
 
Conclusion 
Based on the preceding, the applicant has demonstrated the capability to proceed in a financially feasible 
manner. 
 
 

Attachments 
 
BFA Attachment A Syracuse Community Health Center- 2018-2019 Financial Statements 
BFA Attachment B Syracuse Community Health Center- Internal Financial Balance Sheet and Income 

Statement of December 31, 2020 
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Public Health and Health 
Planning Council 

Project # 201113-B 

Syosset SASC, LLC  
t/b/k/a Syosset Ambulatory Surgery Center, LLC 

 
Program: Diagnostic and Treatment Center  County: Nassau 
Purpose: Establishment and Construction Acknowledged: June 8, 2020 
    

Executive Summary 
  

Description 
Syosset SASC, LLC (Center) d/b/a Syosset 
Ambulatory Surgery Center, a New York limited 
liability company, requests approval to establish 
and construct a multi-specialty, Article 28 
freestanding ambulatory surgery center (FASC) 
to be located at 115 Eileen Way, Syosset 
(Nassau County).  The LLC will change its name 
to Syosset Ambulatory Surgery Center, LLC 
upon approval by PHHPC. 
 
The FASC will be housed in an existing structure 
that is to be renovated for the construction of a 
new state-of-the-art multi-specialty ambulatory 
and surgery center.  The scope of services will 
initially include Orthopedics, Pain Management, 
and Neurosurgery.  Syosset SASC, LLC, as 
sublessee, will be entering into a sub-lease 
agreement with Orthopedics, Spine and Sports 
Medicine, LLC. Orthopedics, Spine and Sports 
Medicine, LLC has entered into a master lease 
agreement with the landlord, Syosset CAP, LLC.  
The proposed FASC will be 9,500 square feet 
with three operating rooms at the onset, and 
space for two additional operating rooms to 
accommodate for future expansion. Upon 
approval, the applicant will operate the facility 
under the name Syosset Ambulatory Surgery 
Center. 
 
Dr. Charles Ruotolo, a board-certified 
Orthopedic surgeon and attending physician at 
Nassau University Medical Center will be the 
Medical Director of the Center.  Upon notification 
of contingent approval of the project, the Center 
will have a transfer agreement with Nassau 
University Medical Center.  

 
The members of the Syosset SASC, LLC (to be 
renamed Syosset Ambulatory Surgery Center, 
LLC) are all physician members who will bring 
their medical services to the proposed FASC.   
 
Ownership of the operations will be as follows: 
 
Members Interest 
Charles Ruotolo, MD 8.81% 
Karen Avanesov, MD 8.81% 
Vadim Lerman, MD 8.81% 
Nitin Mariwalla, MD 2.50% 
Maxin Tyorkin, MD 2.00% 
Richard McCormack, MD 8.81% 
Elizabeth Morrison, MD 8.81% 
Aristide Burdcea, MD 8.81% 
R. Champ Dengenis, MD 8.81% 
Dante Leven, MD 8.81% 
Jonathan Owens, MD 5.00% 
Michael Trepeta, DO 5.00% 
Syosset Doctor Holding, LLC 15.02% 
  Charles Ruotolo, MD (33.34%) 
  Karen Avanesov, MD (33.33%) 
  Vadim Lerman, MD (33.33%) 
Total 100.00% 

  
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate five years from the date of 
its issuance.  
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Need Summary 
Most of the projected cases at the proposed 
FASC are currently being performed at hospitals 
and office-based surgery settings.  The number 
of projected procedures is 2,600 in Year One 
and 4,056 in Year Three, with Medicaid at 
10.0% and Charity Care at 2.0% each year. 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicants’ character and competence or 
standing in the community. 
 
 
 
 
 
 
 

Financial Summary 
Total project cost is estimated at $6,154,386 to 
be funded by a $3,336,419, 10- year loan at 
5.75% interest with a 10-year amortization 
period, a $2,447,254 10-year loan for the 
equipment at 6.00% interest and a 10-year 
amortization period, and equity of $370,713.  
Peapack-Gladstone Bank has provided a letter 
of interest for the construction loan and the 
equipment loan.  The proposed budget is as 
follows: 
 

 Year One Year Three 
Revenues $4,018,524 $5,907,894  
Expenses $4,365,578  $5,351,593  
Gain/(Loss) ($347,054) $556,301 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval with an expiration of the operating certificate five years from the date of its issuance, 
contingent upon:  
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission by the governing body of the ambulatory surgery center of an Organizational Mission 
Statement which identifies, at a minimum, the populations, and communities to be served by the 
center, including underserved populations (such as racial and ethnic minorities, women and 
handicapped persons) and the center’s commitment to meet the health care needs of the community, 
including the provision of services to those in need regardless of ability to pay.  The statement shall 
also include a commitment to the development of policies and procedures to assure that charity care 
is available to those who cannot afford to pay.  [RNR] 

3. Submission of a signed agreement with an outside, independent entity satisfactory to the Department       
to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year.  Submission of annual reports will begin after the first full or, if 
greater or equal to six months after the date of certification, partial year of operation.  Reports should 
include: 

a. Data displaying actual utilization including procedures 
b. Data displaying the breakdown of visits by payor source  
c. Data displaying the number of patients who needed follow-up care in a hospital within seven 

days after ambulatory surgery 
d. Data displaying the number of emergency transfers to a hospital 
e. Data displaying the percentage of charity care provided  
f. The number of nosocomial infections recorded during the year reported 
g. A list of all efforts made to secure charity cases 
h. A description of the progress of contract negotiations with Medicaid managed care plans. [RNR] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital. [HSP] 

5. Submission of an executed loan commitment for both the construction and movable equipment loan, 
acceptable to the Department of Health.  [BFA] 

6. Submission of an executed building sublease agreement, acceptable to the Department of Health.  
[BFA] 

7. Submission of an executed working capital loan, acceptable to the Department of Health.  [BFA] 
8. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in BAEFP 

Drawing Submission Guidelines DSG-1.0.  [AER] 
9. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 
10. Submission of a photocopy of an amended and executed Articles of Organization for Syosset 

Ambulatory Surgery Center, LLC, acceptable to the Department. (CSL)  
11. Submission of a photocopy of an amended and executed Operating Agreement Syosset Ambulatory 

Surgery Center, LLC, acceptable to the Department. (CSL)  
12. Submission of a photocopy of amended and executed Sublease Agreement, acceptable to the 

Department. (CSL)  
13. Submission of a photocopy of an executed Consent of Landlord, Syosset CAP, LLC, acceptable to 

the Department. (CSL)  
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14. Submission of a photocopy of amended and executed Certificate of Assumed Name, acceptable to 
the Department. (CSL)  

 
Approval conditional upon: 
1. The project must be completed within two years from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before September 1, 2021 and construction must be completed by April 
28, 2022, presuming the Department has issued a letter deeming all contingencies have been 
satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if construction is 
not started on or before the start date this shall constitute abandonment of the approval. It is the 
responsibility of the applicant to request prior approval for any changes to the start and completion 
dates.  [PMU] 

3. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

4. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

5. The staff of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP] 

6. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certificate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the first time or update enrollment information as necessary: 
https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov  [HSP] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Background 

Proposed Operator Syosset Ambulatory Surgery Center, LLC 
Doing Business As Syosset Ambulatory Surgery Center 
Site Address 115 Eileen Way Syosset, New York 11791  (Nassau County) 
Surgical Specialties Multi-Specialty, initially including:  

Orthopedics, Neurosurgery, Pain Management 
Operating Rooms 3 
Procedure Rooms 0 
Hours of Operation Monday through Friday 8 am to 6 pm  
Staffing (1st Year / 3rd Year) 15.3 FTEs / 18.8 FTEs 
Medical Director(s) Charles Ruotolo, M.D.   
Emergency, In-Patient and Backup 
Support Services Agreement and 
Distance 

Is expected to be provided by: 
Nassau University Medical Center  
7.8 Miles / 15 minutes 

On-call service  Patients who require assistance during off-hours will have been 
provided, as part of their discharge instructions, their surgeon’s 
contact information, the Center’s contact information, and the 
backup hospital’s contact information. Furthermore, the Center 
will have an after-hours contact number so that contact can be 
made with a clinical staff person of the Center.   

 
The service area consists of Nassau County. The population of Nassau County in 2010 was 1,339,532 
with 594,998 individuals (44.4%) who are 45 and over, which are the primary population group utilizing 
ambulatory surgery services. Per PAD projection data, this population group (45 and over) is estimated to 
grow to 668,920 by 2025 and represent 47.4% of the projected population of 1,410,875. 
 
The table below shows the number of patient visits for ambulatory surgery centers in Nassau County for 
2017 through 2019. 
 

Spec Type Facility Name 
Patient Visits 

2017 2018 2019 
Multi Day OP of North Nassau, Inc  936 874 860 
Multi East Hills Surgery Center (opened 12/4/17) N/A 1,503 3,001 
Gastroenterology Endoscopy Center of Long Island, Inc  7,250 8,536 7,790 
Multi Garden City Surgi Center  7,466 7,524 7,108 
Ophthalmology Island Eye Surgicenter 12,718 15,330 16,538 
Gastroenterology Long Island Center for digestive Health, LLC 5,663 6,058 6,508 
Gastroenterology Meadowbrook Endoscopy Center 9,059 10,058 10,088 

Gastroenterology New Hype Park Endoscopy  
(opened 12/12/17) 

N/A 2,323 4,900 

Multi Pro Health Ambulatory Surgery Center 1,2 6,437 5,844 0 
Multi ProHealth Day OP ASC 1,2 1,861 2,172 0 
Multi South Shore Ambulatory Surgery Center 7,419 7,226 7,325 
Multi Syosset SurgiCenter (opened 1/15/19) 2 N/A N/A 0 
Total Visits 58,809 67,448 64,118 

1 2018 figure is an estimation, based upon partial year data 
2 No data located for 2019 
 
The number of projected procedures is 2,600 in Year One and 4,056 in Year Three. These projections 
are based on the current practices of participating surgeons.  The applicant indicates that 61% of the 
projected procedures are currently performed in an office-based setting, 27% are performed at a hospital 
and 12% are performed at another ASC.   
  



  

Project #201113-B Exhibit Page 6 

The table below shows the projected payor source utilization for Years One and Three.   
 

Payor 
Year One Year Three 

Volume % Volume % 
Medicaid FFS 130 5.00% 203 5.00% 
Medicaid MC 130 5.00% 203 5.00% 
Medicare MC 676 26.00% 1,055 26.00% 
Commercial FFS 598 23.00% 933 23.00% 
Commercial MC 910 35.00% 1,420 35.00% 
Private Pay 104 4.00% 161 4.00% 
Charity Care 52 2.00% 81 2.00% 
Total 2,600 100% 4,056 100% 

 
Integration with Community Resources 
For those patients who do not identify a primary care provider (PCP), the Applicant is working with 
Nassau University Medical Center on a Transfer and Affiliation agreement and will expand that to include 
primary care services. The Applicant will seek to undertake the following steps to initiate a community 
outreach and marketing plan to the following identified providers in order to reach the underserved 
population: serve all persons regardless of age, color, race, creed, national origin, religion, sex, sexual 
orientation, marital status, and disability or payer source. They will also participate in community health 
events and local religious institutions to make sure that all players are aware of their services and their 
relationship with the local hospital. In order to accomplish this mission of service, the Center will: 

 Concentrate on serving residents of the local communities in the immediate vicinity of its location, 
so as to satisfy the unmet needs of these communities, which originally led the Center to locate 
there. The Center will attempt to make physicians and patients in its local communities aware of 
its service and encourage the use of those services; 

 Develop, maintain and update, as necessary, a policy and procedure for serving uninsured 
persons and persons without the ability to pay the entire charge, and develop, maintain and 
update, as needed, a sliding fee scale considerate of the means of such persons; 

 Promote the accessibility of its service for all persons in need of these services, with particular 
emphasis on improving access for traditionally under-served populations including ethnic 
minorities and persons of low-income status. The Center will operate at times that promote 
accessibility, attempt to provide culturally-sensitive services, including services that assist 
individuals to overcome physical and language barriers, and encourage patients to freely offer 
opinions regarding how accessibility and service can be improved. 

 
The Center initially plans to obtain contracts with the following Medicaid Managed care plans: Fidelis and 
Health First. The Center will work collaboratively with several hospitals within the service area to provide 
service to the under-insured in their service area. The Center has developed a financial assistance policy 
with a sliding fee scale to be utilized when the Center is operational.  
 
The Center intends on using an Electronic Medical Record (EMR) program and will consider participating 
in an Accountable Care Organization (ACO). The Applicant will participate in Nassau County-based 
Regional Health Information Organization (RHIO) and/or, Health Information Exchange (HIE), Healthix. 
Healthix is the largest public Health Information Exchange (HIE) in the nation, serving New York City and 
Long Island, as they collect data from more than 8,000 Healthcare Facilities for over 20 million patients in 
their service area. 
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Character and Competence 
The ownership of Syosset SASC, LLC d/b/a Syosset Ambulatory Surgery Center is:  
 

Member Name Interest 
Charles Ruotolo, MD           8.81% 
Karen Avanesov ,MD         8.81% 
Nitin Mariwalla, MD            2.50% 
Maxim Tyorkin, MD            2.00% 
Richard McCormack, MD   8.81% 
Elizabeth Morrison, MD       8.81% 
Aristide Burdcea, MD         8.81% 
R. Champ Denegis MD      8.81% 
Dante Leven, MD              8.81% 
Jonathon Owens, MD       5.00% 
Michael Trapeta, DO        5.00% 
Syosset Doctor Holdings 

Charles Ruotolo, MD (33.34%) 
Karen Avanesov, MD (33.33%) 
Vadim Lerman, MD (33.33%) 

15.20% 

TOTAL 100% 
 
Dr. Karen Avanesov has been employed as an Orthopedic Spinal Surgeon at both hospitals and private 
practices for almost 10 years. She received her medical degree from New York College of Osteopathic 
Medicine. She completed her Osteopathic Rotating Internship and her Orthopedic Residency at North 
Shore Peninsula Hospital Consortium. She completed her Orthopedic Fellowship at The Leatherman 
Spine Institute in Kentucky. She is board-certified in Orthopedic Medicine.  
 
Dr. Aristide Burdcea is a practicing Anesthesiologist who has spent over eight years as the Director of a 
Pain Management at a private practice. He previously has been an attending Anesthesiologist at both 
office-based surgery practices and hospitals. He received his medical degree from New York College of 
Osteopathic Medicine. He completed his residency at State University of New York Downstate Medical 
Center. He completed his Pain Management Fellowship at State University of New York Stony Brook. He 
has recently joined the Army to locally train doctors during times of crisis or war.  
 
Dr. R. Champ Denegis is a practicing Orthopedic Surgeon and an adjunct faculty member at Nassau 
University Medical Center for Orthopedic Surgical Residency. He received his medical degree from 
Pacific Northwest University of Health Sciences-College of Osteopathy in Washington. He completed his 
residency at Plainview Hospital in Plainview. He is board eligible.  
 
Dr. Vadim Lerman is a practicing Orthopedic Surgeon. He has been a partner in private practice for 
approximately eight years. He graduated from the New York College of Osteopathic Medicine, Institute of 
Technology in Westbury. He completed his rotating internship and Orthopedic residency at Peninsula 
Hospital Medical Center. He completed a Pediatric Orthopedic residency at Cincinnati Children’s Hospital. 
He completed his fellowship in Spinal Surgery at Beth Israel Spine Institute. He is board-certified in 
orthopedic surgery.  
 
Dr. Dante Leven is a practicing Orthopedic Spinal Surgeon who has been in private practice for 
approximately four years. He completed his medical degree at The University of New England College of 
Osteopathic Medicine in Maine.  He completed his Orthopedic Surgical residency at State University of 
New York Downstate. He completed his Spine Surgery Fellowship at Mount Sinai Hospital in Manhattan. 
He has multiple staff appointments at hospitals in New York.   
 
Dr. Nitin Mariwalla is a practicing Neurosurgeon who has been the owner of a private neurosurgical 
practice and a nutrition practice for almost three years. He has also been contingently approved as an 
owner of an ambulatory surgery center. He received his medical degree from Tulane University. He 
completed his residency and two fellowships in cerebrovascular and endovascular neurosurgery at Emory 
University. He was appointed a member of the faculty, instructing neurosurgical residents.  
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Dr. Richard McCormack is a practicing Orthopedic Surgeon covering trauma, sports, and joint 
replacement. He is the Associate Director of Sports Medicine and Shoulder Service Department of 
Orthopedic Surgery at Nassau University Medical Center. He participates in weekly chairman’s meetings 
with the other department chairs and the Medical Director of the hospital. He received his medical degree 
from the University of Chicago. He completed his Orthopedic residency at New York University for Joint 
Diseases. He completed his Sports Medicine Fellowship at Lenox Hill Hospital. He is board-certified in 
Orthopedic Surgery.  
 
Dr. Elizabeth Morrison has been a practicing Orthopedic Surgeon and Director of Hand Surgery for 
approximately nine years. She previously owned and operated healthcare facilities in central New Jersey 
for 12 years. She received her medical degree from Thomas Jefferson University in Pennsylvania. She 
completed her Orthopedic residency at Thomas Jefferson University. She completed her Orthopedic 
Hand Surgery residency at Mount Sinai School of Medicine. She is board certified in Orthopedic Surgery.  
 
Dr. Jonathon Owens has been a practicing Orthopedic Surgeon for over 25 years. He is also a 
participant in the Nassau University Medical Center Residency Program. He received his medical degree 
from State University of New York Downstate in Brooklyn. He completed his General Surgical residency 
at State University of New York University Hospital Sciences Center in Brooklyn. He completed his 
Orthopedic Surgery residency at State University of New York Stony Brook.  
 
Dr. Michael Trepeta is a practicing Pediatric Orthopedic Surgeon who has been in private practice for 
over 13 years. He received his medical degree from the New York College of Osteopathic Medicine, 
Institute of Technology. He completed his rotating internship at the Peninsula Hospital Center. He 
completed his Pediatric Orthopedic Surgery fellowship at the Hospital for Special Surgery. He is board-
certified in Orthopedic Surgery.  
 
Dr. Maxim Tyorkin is a practicing Orthopedic Surgery and has been the Owner/President of an 
orthopedic private practice for over 12 years. He received his medical degree from the Icahn School of 
Medicine at Mount Sinai. He completed his Orthopedic Surgery residency at State University of New York 
Stony Brook. He completed his Sports Medicine Orthopedic Surgery residency at Southern California 
Orthopedic Institute. He is board-certified in Orthopedic Surgery.  
 
Dr. Charles Ruotolo is the proposed Medical Director. He is a practicing orthopedic surgeon and has 
been the president of a private practice for over 16 years. He also has an ownership interest in an 
ambulatory surgery center in New York. He is the current Program Director of the Orthopedic Residency 
Program at Nassau University Medical Center. He received his medical degree from New York Medical 
College. He completed his residency in Orthopedics at State University of New York Stony Brook. He 
completed his fellowship in Sports Medicine and Shoulder Surgery at The Sports Clinic in California. He is 
board-certified in Orthopedic Surgery.  
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Dr. Richard McCormack disclosed that he was named in a malpractice suit involving a patient that had a 
femur fracture during hip replacement. In 2016, during a hip replacement surgery, a patient had a femur 
fracture that healed on its own without requiring surgery. The patient subsequently fell and suffered a 
second fracture that required surgery to heal. The case is in the discovery phase with no noted issue or 
date for trial set.  
 
Dr. Jonathan Owens disclosed that he was named in multiple malpractice suits. Dr. Owens disclosed 
being named in a suit that occurred on June 26, 2014. The patient alleged the surgery was performed in a 
negligent and careless manner and not keeping with good and proper orthopedic practices. The case is in 
the discovery phase.  
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Dr. Owens disclosed being named in a suit that occurred on July 01, 2014. The patient alleged a Salter 2 
fracture of the femur was present but not diagnosed. The case is in the discovery phase.  
 
Dr. Owens disclosed being named in a suit that occurred on October 15, 2015. The patient alleged they 
had a loss of fixation after repair of a proximal humeral fracture. The case is in the discovery phase.  
 
Dr. Owens disclosed that in October 2010, he plead guilty and was convicted of Driving While Intoxicated 
(alcohol). This subsequently resulted in an agreement with OPMC for censure and a fine on May 11, 
2012. All aspects of the case have been satisfied.  
 
Dr. Ruotolo disclosed being named in multiple malpractice suits. Dr. Ruotolo disclosed he was named in 
a suit that occurred between May 29, 2012 through October 17, 2012 where the patient alleges, he was 
burned and had a skin blister due to failure to properly perform surgery. The case was dismissed.  
 
Dr. Ruotolo disclosed being named in a suit that occurred on September 16, 2013. The patient alleged 
pain and suffering. The case is in the discovery phase.  
 
Dr. Ruotolo disclosed being named in a suit that occurred on May 28, 2015. The patient alleged great 
pain, agony, injury, suffering disability, and hospitalization, and permanent injury and disability. The case 
is in the discovery phase.  
 
Dr. Ruotolo discloses being named in a suit that occurred on December 27, 2017 to January 3, 2018. The 
patient alleges he sustained injuries to his limbs and body, suffering a severe shock to his central nervous 
and certain internal injuries, and left leg amputation. The case is in the discovery phase.  
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
Approval of this project will provide increased access to orthopedics, pain management, and neurological 
surgery services in an outpatient setting for the residents of Nassau County.  Based on the information 
reviewed, staff found nothing that would reflect adversely upon the applicants’ character and competence 
or standing in the community. 
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Financial Analysis 
 

Lease Building Agreement  
The applicant has submitted an executed lease rental agreement and a draft sublease rental agreement 
for the proposed site, the terms of which are summarized below: 
 

Date original 
lease; 

August 9, 2017 

Premise original 
lease:  

Approximately 20,000 sq. ft. located at 115 Eileen Way, Syosset, NY 

Landlord: Syosset Cap, LLC 
Lessee/Sublessor: Orthopedics, Spine and Sports Medicine, LLC 
Term: 15 year 6 months from Commencement Date with (2) 5-year extensions 
Lease Rental $650,000 for the first year with an annual 2.5% increase 
Provisions: Lessee/sublessee pays all insurance, taxes, maintenance and utility fees. 

 
 Sublease Building Agreement 

Date Sublease TBD 
Sublease Premise Approximately 9,467 Sqft located at 115 Eileen Way, Syosset, NY 
Lessee/Sublessor: Orthopedics, Spine and Sports Medicine, LLC 
Sublessee: Syosset SASC, LLC (to be renamed Syosset Ambulatory Surgery Center, LLC) 
Term: 15 year 6 months from Commencement Date with (2) 5-year extensions 
Sublease Rental: $359,746 for the first year with an annual 2.5% increase 
Provisions: Lessee/sublessee pays all insurance, taxes, maintenance and utility fees. 

 
The applicant has provided an affidavit stating the landlord and tenant are not affiliated entities therefore 
the lease is an arm’s length agreement, however, the sublessor and sublessee are related.   
 
Total Project Cost and Financing 
Total project costs for Renovation and the acquisition of moveable equipment is estimated at $6,154,386 
broken down as follows: 
 
Renovation  $2,920,050 
Design Contingency    $116,802 
Construction Contingency $116,802 
Architect /Engineering Fees $116,802 
Other Fees (Consultant, etc.) $231,750 
Moveable Equipment $2,447,254  
Financing Costs $52,533  
Interim Interest Expense $116,740 
CON Application Fee $2,000  
Additional Fees $33,653  
Total Project Cost  $6,154,386  

 
Project costs are based on an eight-month construction period. 
 
financing plan appears as follows: 

Cash Equity  $370,713 
Bank Loan (5.75% interest 10-year term) $3,336,419 
Loan for Movable Equipment (10-year term, 6% interest) $2,447,254 
Total $6,154,386 

 
Peapack-Gladstone Bank has provided a letter of interest for both the construction loan and the movable 
equipment loan. 
 



  

Project #201113-B Exhibit Page 11 

Operating Budget  
The applicant has submitted the first and third year projected operating budgets, in 2020 dollars, 
summarized below: 
 
 Year One Year Three 
Revenues Procedure Total Procedure Total 
Medicaid FFS $1,620.32 $210,642 $1,387.47 $281,657 
Medicaid MC $1,620.32 $210,641 $1,387.47 $281,656 
Medicare MC $1,265.37 $855,395 $1,219.68 $1,286,759 
Commercial FFS $1,915.75 $1,145,618 $1,813.34 $1,691,849 
Commercial MC $1,552.67 $1,412,929 $1,501.89 $2,132,683 
Private Pay $1,762.49 $183,299 $1,449.01 $233,290 
Total Revenues  $4,018,524  $5,907,894  
     
Expenses     

Operating $1,093.61 $2,843,391 $946.41 $3,838,658 
Capital $585.46 $1,522,187 $373.01 $1,512,935 
Total Expenses $1,697.07 $4,365,578 $1,319.43 $5,351,593 

     
Net Income (Loss)  ($347,054)  $556,301 

     
Utilization  2,600  4,056 

 
Utilization by payor source for years one and three is summarized below: 
  

Year One Year Three 
Payor Procedures % Procedures % 
Medicaid MC 130 5.00% 203 5.00% 
Medicaid FFS 130 5.00% 203 5.00% 
Medicare MC 676 26.00% 1,055 26.00% 
Commercial FFS 598 23.00% 933 23.00% 
Commercial MC 910 35.00% 1,420 35.00% 
Private Pay 104 4.00% 161 4.00% 
Charity Care 52 2.00% 81 2.00% 
Total Revenues 2,600 100% 4,056 100% 

 
 Projected utilization at the FASC is based on cases currently performed at hospitals and office-

based surgery settings 
 The applicant submitted physician referral letters in support of utilization projections.  
 Expense assumptions are based on historical ambulatory surgery center costs of similar sized 

ambulatory surgery centers in New York State.   
 Utilization by payor and reimbursement rates are based on outpatient ambulatory surgery 

experience.  
 
Capability and Feasibility 
Total project costs of $6,154,386 will be met by via equity of $370,713, bank financing of $3,336,419 at 
5.75% interest with a 10-year term and 10-year payout, and a 10-year movable equipment loan with a 6% 
interest rate for $2,447,254.  Peapack-Gladstone Bank has provided a letter of interest for both the 
construction loan and the movable equipment loan. 
 
The working capital requirement is estimated at $891,932 based on two months of third year expenses 
and will be met by a cash contribution from the members of $445,932 and a loan of $446,000 at 5.5% for 
5 years.  Peapack- Gladstone Bank has provided a Letter of interest for this funding.  BFA Attachment A 
is the net worth statement of the proposed owners which indicates two of the members Dr. R Champ 
Dengenis and Dr. Michael Trepeta do not have enough liquid resources to meet their portion of the total 
project cost and working capital requirements.  Three members, Dr. Karen Avanesov, Dr. Vadim Lerman 
and Dr. Charles Ruotolo have submitted disproportionate share affidavits to cover the shortfall of any 
other member.   BFA Attachment B is the pro forma balance sheet of Syosset SASC, LLC d/b/a Syosset 
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Ambulatory Surgery Center, which indicates a positive net asset position of $777,712 as of the first day of 
operation. 
 
The submitted budget projects a net loss of $347,054 and a net income of $556,301 in the first and third 
years of operation, respectively.  Revenues are based on current reimbursement methodologies for 
ambulatory surgery services.  The submitted budget appears reasonable.  The year one loss will be 
covered from the available funds shown on the pro forma balance sheet. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Supplemental 
 
DOH Comment 
The Department reached out to proximate hospitals asking for information on the impact of the proposed 
ambulatory surgery center (ASC) but none of the hospitals responded.  Therefore, in the absence of 
comments from hospitals near the ASC, the Department finds no basis for reversal or modification of the 
recommendation for approval of this application based on public need, financial feasibility and 
owner/operator character and competence.  
 
 

Attachments 
 

BFA Attachment A Net Worth Statement of the proposed owners 
BFA Attachment B Pro Forma Balance Sheet of Syosset SASC, LLC  
BHFP Attachment Map 

 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

establish and construct a multi-specialty ambulatory surgery center to provide orthopedics, pain 

managemnet and neurosurgery, to be located at 115 Eileen Way, Syosset,  and with the 

contingencies, if any, as set forth below and providing that each applicant fulfills the 

contingencies and conditions, if any, specified with reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

201113 B Syosset SASC, LLC t/b/k/a Syosset 

Ambulatory Surgery Center, LLC 

 



APPROVAL CONTINGENT UPON: 

 

Approval with an expiration of the operating certificate five years from the date of its 

issuance, contingent upon:  

1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 

construction applications requiring review by the Public Health and Health Planning Council 

shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 

the project, exclusive of CON fees.  [PMU] 

2. Submission by the governing body of the ambulatory surgery center of an Organizational 

Mission Statement which identifies, at a minimum, the populations, and communities to be 

served by the center, including underserved populations (such as racial and ethnic minorities, 

women and handicapped persons) and the center’s commitment to meet the health care needs 

of the community, including the provision of services to those in need regardless of ability to 

pay.  The statement shall also include a commitment to the development of policies and 

procedures to assure that charity care is available to those who cannot afford to pay.  [RNR] 

3. Submission of a signed agreement with an outside, independent entity satisfactory to the 

Department       

to provide annual reports to DOH. Reports are due no later than April 1st for the prior year 

and are to be based upon the calendar year.  Submission of annual reports will begin after the 

first full or, if greater or equal to six months after the date of certification, partial year of 

operation.  Reports should include: 

a. Data displaying actual utilization including procedures 

b. Data displaying the breakdown of visits by payor source  

c. Data displaying the number of patients who needed follow-up care in a hospital 

within seven days after ambulatory surgery 

d. Data displaying the number of emergency transfers to a hospital 

e. Data displaying the percentage of charity care provided  

f.  The number of nosocomial infections recorded during the year reported 

g. A list of all efforts made to secure charity cases 

h. A description of the progress of contract negotiations with Medicaid managed 

care plans. [RNR] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 

with a local acute care hospital. [HSP] 

5. Submission of an executed loan commitment for both the construction and movable 

equipment loan, acceptable to the Department of Health.  [BFA] 

6. Submission of an executed building sublease agreement, acceptable to the Department of 

Health.  [BFA] 

7. Submission of an executed working capital loan, acceptable to the Department of Health.  

[BFA] 

8. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 

9. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as 

described in BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 

10. Submission of a photocopy of an amended and executed Articles of Organization for Syosset 

Ambulatory Surgery Center, LLC, acceptable to the Department. [CSL]  



11. Submission of a photocopy of an amended and executed Operating Agreement Syosset 

Ambulatory Surgery Center, LLC, acceptable to the Department. [CSL]  

12. Submission of a photocopy of amended and executed Sublease Agreement, acceptable to the 

Department. [CSL]  

13. Submission of a photocopy of an executed Consent of Landlord, Syosset CAP, LLC, 

acceptable to the Department. [CSL]  

14. Submission of a photocopy of amended and executed Certificate of Assumed Name, 

acceptable to the Department. [CSL]  

 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within two years from the date of the Public Health and 

Health Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 

2. Construction must start on or before September 1, 2021 and construction must be completed 

by April 28, 2022, presuming the Department has issued a letter deeming all contingencies 

have been satisfied prior to commencement.  In accordance with 10 NYCRR Section 

710.10(a), if construction is not started on or before the start date this shall constitute 

abandonment of the approval. It is the responsibility of the applicant to request prior approval 

for any changes to the start and completion dates.  [PMU] 

3. The submission of annual reports to the Department as prescribed by the related contingency, 

each year, for the duration of the limited life approval of the facility.  [RNR] 

4. The submission of Final Construction Documents, as described in BAER Drawing 

Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  

[AER] 

5. The staff of the facility must be separate and distinct from the staff of other entities; the 

signage must clearly denote the facility is separate and distinct from other entities; the 

clinical space must be used exclusively for the approved purpose; and the entrance must not 

disrupt any other entity’s clinical program space. [HSP] 

6. The applicant must ensure registration for and training of facility staff on the Department’s 

Health Commerce System (HCS). The HCS is the secure web-based means by which 

facilities must communicate with the Department and receive vital information.  Upon 

receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 

of the facility’s operations shall submit the HCS Access Form at the following link to begin 

the process to enroll for HCS access for the first time or update enrollment information as 

necessary: 

https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. 

Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 

at 518-402-1004 or email: hospinfo@health.ny.gov  [HSP] 
 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 202090-B 

Intrepid Lane ASC, LLC d/b/a Intrepid Lane Endoscopy and 
Surgery Center 

 
Program: Diagnostic and Treatment Center  County: Onondaga 
Purpose: Establishment and Construction Acknowledged: September 16, 2020 
    

Executive Summary 
  

Description 
Intrepid Lane ASC, LLC d/b/a Intrepid Lane 
Endoscopy and Surgery Center, (Intrepid Lane) 
an existing New York limited liability company, 
requests approval to establish and construct a 
multi-specialty, Article 28 freestanding 
ambulatory surgery center (FASC) to be located 
at 190 Intrepid Lane, Syracuse (Onondaga 
County).  The FASC will initially perform urology, 
colo-rectal and endoscopic surgery.    
 
The applicant will lease approximately 15,597 
square feet at grade level and will have four 
fully-fit-out operating rooms and two shelled 
operating rooms for future use.  The patient 
preparation, hold, and recovery spaces plus 
support areas will be sized to accommodate six 
operating room.  Currently, the space is 
occupied by Specialists’ One-Day Surgery, LLC 
(SODS) who has been approved relocate under 
CON 192289.   
 
Benjamin McHone, M.D., Board-Certified 
Urologist, will be the Center’s Medical Director.  
Following contingent approval, the applicant will 
approach both Crouse Hospital and St Joseph’s 
Hospital Health Center to negotiate a transfer 
agreement. Travel distance and time for Crouse 
Hospital is 3.7 miles (7 minutes travel time) and 
St. Joseph’s Hospital is 4.6 mile (12 minutes 
travel time).  
 

The proposed ownership is as follows: 
 

Proposed Operator 
Intrepid Lane ASC, LLC 

Members Interest 
AMP ASC Holdings, LLC  72% 

David M. Albala, M.D.  5.61797% 
Angelo R. DeRosalia, M.D. 5.61797% 
Po N. Lam, M.D. 5.61797% 
Andres M. Madissoo, M.D. 5.61797% 
Benjamin R. McHone, M.D. 5.61797% 
Sasha Pavlov-Shapiro, M.D. 5.61797% 
Harvey A. Sauer, M.D. 5.61797% 
Christopher Pieczonka, M.D. 5.61797% 
Nedim Ruhotina, M.D. 5.61797% 
Elan W. Salzhauer, M.D. 5.61797% 
Arnold P. Teo, M.D. 5.61797% 
Wael F. Muakkassa, M.D. 5.61797% 
Bashar Omarbasha, M.D. 5.61797% 
Brent E. Carlyle, M.D. 5.61797% 
Hadley W. Narins, M.D. 5.61797% 
Ilija Aleksic, M.D. 5.61797% 
Neil F. Mariados, M.D. 1.68542% 
Elizabeth W. Bozeman, M.D. 1.68542% 
Gary D. Bozeman, M.D. 1.68541% 
Daniel R. Welchons, M.D. 1.68541% 
Jeffrey J. Sekula, M.D. 1.68541% 
Kenneth A. Beasley, M.D. 1.68541% 

CRA ASC Holdings, LLC 28% 
David R. Halleran, M.D. 20% 
Jack A. Ziegler, M.D. 20% 
Michael A. Moffa, M.D. 20% 
David A. Nesbitt, M.D. 20% 
John Nicholson, M.D. 20% 

Total 100% 
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The members of AMP ASC Holdings, LLC are 
urologists affiliated with Associated Medical 
Professionals of NY, PLLC.  And the members 
of CRA ASC Holdings, LLC are colon rectal 
surgeons affiliated with Colon Rectal Associates 
of Central New York, LLP. 
 
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate five years from the date of 
its issuance.  
 
Need Summary 
The Center will collaborate with local FQHCs to 
serve Onondaga County, an area anticipating 
growth in the over 45 demographics, the primary 
consumer of ASC services. 
 
The number of projected procedures is 5,625 in 
Year One and 5,963 in Year Three, with 
Medicaid at 5.11% and Charity Care at 2.00% in 
the third year. 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicants’ character and competence or 
standing in the community. 
 

Financial Summary 
Total project costs of $5,431,427 will be met via 
members’ equity of $990,427 with the remaining 
$4,441,000 financed through two loans.  The 
first-one is a 5-year equipment loan for 
$2,156,000, fix interest rate between 3% to 
3.25% and 15-year loan for $2,285,000 (interest 
only based on a variable Libor rate during 
construction period estimated between 3% and 
3.5%).  Upon completion of construction the 
interest rate will convert to a 15-year fixed rate, 
estimated between 2.75% to 3.5% as of October 
16, 2020.  M&T Bank has provided a letter of 
interest at the stated terms. The projected 
budget is as follows: 
 

 Year One Year Three  
Revenues $6,227,544  $6,602,010 
Expenses 4,871,492  4,698,837 
Gain/(Loss) $1,356,052 $1,903,173 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management -  
Approval with an expiration of the operating certificate five years from the date of its issuance, 
contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission by the governing body of the ambulatory surgery center of an Organizational Mission 
Statement which identifies, at a minimum, the populations and communities to be served by the 
center, including underserved populations (such as racial and ethnic minorities, women, and 
handicapped persons) and the centers commitment to meet the health care needs of the community, 
including the provision of services to those in need, regardless of ability to pay. The statement shall 
also include a commitment to the development of policies and procedures to assure that charity care 
is available to those who cannot afford to pay.  [RNR] 

3. Submission of a signed agreement with an outside, independent entity satisfactory to the Department       
to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year.  Submission of annual reports will begin after the first full or, if 
greater or equal to six months after the date of certification, partial year of operation.  Reports should 
include: 
a. Data displaying actual utilization including procedures; 
b. Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within seven days 

after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases 
h. A description of the progress of contract negotiations with Medicaid managed care plans. RNR]  

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital.  [HSP] 

5. Submission of an executed project loan commitment, acceptable to the Department of Health.  [BFA] 
6. Submission of an executed equipment loan commitment, acceptable to the Department of Health. 

[BFA] 
7. Submission of an executed working capital loan commitment, acceptable to the Department of 

Health.  [BFA] 
8. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-01.  [AER] 
9. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in BAEFP 

Drawing Submission Guidelines DSG-01.  [AER] 
10. Submission of an amended and executed Operating Agreement Intrepid Lane, LLC, acceptable to the 

Department. (CSL)  
11. Submission of an amended and executed Billing Services Agreement, acceptable to the Department. 

(CSL)  
12. Submission of an amended and executed Articles of Organization for AMP ASC Holdings, LLC, 

acceptable to the Department. (CSL)  
13. Submission of an amended and executed Operating Agreement for AMP ASC Holdings, LLC, 

acceptable to the Department. (CSL)  
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14. Submission of an amended and executed Articles of Organization for CRA ASC Holdings, LLC, 
acceptable to the Department. (CSL)  

15. Submission of an amended and executed Operating Agreement for CRA ASC Holdings, LLC, 
acceptable to the Department. (CSL)  

 
Approval conditional upon: 
1. The project must be completed within two years from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before October 15, 2021 and construction must be completed by 
August 15, 2022, presuming the Department has issued a letter deeming all contingencies have been 
satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if construction is 
not started on or before the start date this shall constitute abandonment of the approval. It is the 
responsibility of the applicant to request prior approval for any changes to the start and completion 
dates.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

4. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

5. The staff of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP] 

6. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certificate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the first time or update enrollment information as necessary: 
https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Program Description 

Proposed Operator Intrepid Lane ASC, LLC 
Doing Business As Intrepid Lane Endoscopy and Surgery Center 
Site Address 190 Intrepid Lane Syracuse, New York 13205  

 (Onondaga County) 
Surgical Specialties Multi-Specialty, initially including Urology, Colo-Rectal, and Endoscopy 
Operating Rooms 4 (with shell space for two additional ORs) 
Procedure Rooms 0 
Hours of Operation Monday through Friday 7 am to 3 pm 

Weekend or evening hours will be available, if needed, to accommodate 
patient scheduling issues.  

Staffing (1st Year / 3rd Year) 20.0 FTEs / 20.0 FTEs 
Medical Director(s) Benjamin McHone, M.D   
Emergency, In-Patient and 
Backup Support Services 
Agreement and Distance 

Is expected to be provided by: 
Crouse Hospital  
3.7 Miles / 7 minutes 
and 
St. Joseph Hospital  
4.6 Miles/ 12 Minutes 

On-call service  Patients who require assistance during hours when the Center is closed 
will be provided the number for their surgeon’s service or a covering 
surgeon on-call. If the patient calls the Center when it is closed, there 
will be a message directing them to call their surgeon.  

 
The service area consists of Onondaga County. The table below shows the number of patient visits for 
ambulatory surgery centers in Onondaga County for 2017 through 2019. 
 

Spec Type Facility Name 
Patient Visits 

2017 2018 2019 
Multi Camillus Surgery Center 2,386 1,697 1,480 
Gastroenterology Digestive Disease Center of Central NY 9,863 10,750 10,883 
Gastroenterology Endoscopic Procedure Center 5,980 5,986 5,912 
Gastroenterology Endoscopy Center of Central NY 3,680 4,338 4,395 
Gastroenterology Heritage One Day Surgery 16,851 17,971 19,042 
Pain Management Specialists’ One-Day Surgery Center, LLC 14,518 14,469 15,121 

Orthopedics Specialists’ One-Day Surgery Center, LLC 
(opened 3/27/19) N/A N/A N/A 

Multi Specialty Surgery Center of Central NY 12,684 12,506 14,412 
Gastroenterology Syracuse Endoscopy Associates, LLC 6,762 6,590 6,417 
Ophthalmology Syracuse Surgery Center 1 1,491 1,765 1,906 

Gastroenterology 
University Gastroenterology at the Philip G 
Holtzapple Endoscopy Center 

2,160 1,694 1,437 

Orthopedics 
Upstate Orthopedics Ambulatory Surgery 
Center 

5,500 5,609 5,630 

Total Visits 81,875 83,375 86,635 
1 2019 is an estimation, based upon partial year data 
   
The population of Onondaga County in 2010 was 467,026 with 194,241 individuals (41.6%) who are 45 
and over, which are the primary population group utilizing ambulatory surgery services. Per PAD 
projection data, this population group (45 and over) is estimated to grow to 206,868 by 2025 and 
represent 44.4% of the projected population of 466,070. 
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The number of projected procedures is 5,625 in Year One and 5,963 in Year Three. These projections 
are based on the current practices of participating surgeons.   The applicant states that approximately 
76% of the procedures are currently being performed in another ambulatory surgery center, 18% are 
performed in an office-based setting and 6% are being performed in a hospital.  The table below shows 
the projected payor source utilization for Years One and Three.   
 

Payor 
Year One Year Three 

Volume % Volume % 
Medicaid FFS 9 0.16% 9 0.15% 
Medicaid MC 279 4.96% 296 4.96% 
Medicare FFS 1,240 22.04% 1,316 22.07% 
Medicare MC 1,040 18.49% 1,103 18.50% 
Commercial FFS 2,369 42.12% 2,510 42.09% 
Commercial MC 251 4.46% 266 4.46% 
Private Pay 267 4.75% 283 4.75% 
Charity Care 113 2.01% 119 2.00% 
Other 57 1.01% 61 1.02% 
Total 5,625 100.0% 5,963 100.0% 

 
The Center initially plans to obtain contracts with the following Medicaid Managed care plans: Fidelis, 
United Healthcare Community, Molina, Excellus Blue Options, and MVP Medicaid. The Center will work 
collaboratively with local Federally Qualified Health Centers (FQHC) such as: Syracuse Community 
Health Center and Onondaga County Outreach Program to provide service to the under-insured in their 
service area. The Center has developed a financial assistance policy with a sliding fee scale to be utilized 
when the Center is operational.  
 
Character and Competence 
The ownership of Intrepid Lane ASC, LLC is:  
 

Member Name Interest 
AMP ASC Holdings, LLC 

David M. Alba, M.D. 
Angelo R. Derosalia, M.D. 
Po N. Lam, M.D. 
Andres M. Madissoo, M.D.  
Benjamin McHone, M.D. 
Sasha Pavlov-Shapiro, M.D. 
Christopher M. Pieczonka, M.D.  
Nedim Rubotina, M.D.  
Elan W. Salzhauer, M.D. 
Arnold P. Teo, M.D.  
Hadley Narins, M.D.  
Harvey Sauer, M.D.  
Wael F. Maukkassa, M.D.  
Bashur Omarbasha, M.D. 
Brent E. Carlyle, M.D.  
Ilija Aleksic, M.D. 
Neil Mariados, M.D. 
Elizabeth Bozeman, M.D. 
Daniel Welchons, M.D. 
Gary Bozeman, M.D. 
Jeffrey Sekula, M.D.  
Kenneth Beasley, M.D.  

72% 

CRA ASC Holdings, LLC 
John Nicholson, M.D.  
David Hallleran, M.D 
J. Alan Ziegler, M.D. 

28.0% 
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Member Name Interest 
Michael Moffa, M.D. 
David Nesbit, M.D 

TOTAL 100% 
 
Dr. David Albala is a practicing Urologist. He received his medical degree from Michigan State University 
and completed his residency in Urology and General Surgery at Dartmouth Hitchcock Medical Center. He 
is board certified in Urology.  
 
Dr. Ilija Aleksic is a practicing Urologist. He completed his medical degree at State University of New 
York Upstate Medical Center. He completed his General Surgery and Urology residencies at Albany 
Medical Center.   
 
Dr. Kenneth Beasley is a practicing Urologist. He received his medical degree from Queens University in 
Ontario. He completed his residency in General Surgery at Kingston General Hospital in Canada and 
Urology at University Western Ontario Hospital.  
 
Dr. Elizabeth Bozeman is a practicing Urologist. She received her medical degree from the Medical 
University of South Carolina. She completed her General Surgery and Urology residencies at the Medical 
University of South Carolina. She is board certified in Urology.  
 
Dr. Gary Bozeman is employed as a Urologist. He received his medical degree from University of 
Arkansas for Medical Sciences. He completed his General Surgery residency at the University of 
Tennessee Knoxville and Urology Residency at Medical University of South Carolina. He is board 
certified in Urology.  
  
Dr. Brent Carlyle is a practicing Urologist.  He received his medical degree from State University of New 
York at Buffalo School of Medicine and Biomedical Sciences. He completed his residency in General 
Surgery and Urology residencies at Ohio State University Hospital. He is board certified in Urology.  
  
Dr. Angelo DeRosalia is a practicing Urologist. He received his medical degree from Stony Brook 
University Health Sciences Center. He completed his General Surgery and Urology residencies at State 
University of New York Health Sciences Center in Brooklyn. He is board certified in Urology.  
 
Dr. David Halleran is a practicing Colorectal Surgeon. He received his medical degree from Columbia 
University. He completed his residency in General Surgery at St. Luke’s-Roosevelt University and his 
Colon Rectal Surgery residency at The Ferguson Hospital. He is board certified in Surgery and Colon 
Rectal Surgery.  He discloses ownership interest in:  

Endoscopy Procedure Center                                                  2003-present 
 
Dr. Po Lam is a practicing Urologist. He received his medical degree from the University of Texas 
Southwestern Medical Center at Dallas. He completed his General Surgery residency at University of 
Louisville Health Sciences Center and his Urology residency at University of Buffalo School of Medicine 
and Biomedical Sciences. He is board certified in Urology.  
 
Dr. Hadley Narins is a practicing Urologist. She received her medical degree at Thomas Jefferson 
University. She completed her General Surgery and Urology residency at State University of New York at 
Buffalo. She is board certified in Urology.  
 
Dr. John Nicholson is a practicing Colorectal surgeon.  He received his medical degree from Syracuse 
University. He completed his residency in General Surgery at State University of New York Upstate 
Medical Center and his Colon and Rectal Surgery residency at University of Minnesota. He is board 
certified in Surgery and Colon and Rectal Surgery.  He discloses ownership interest in:  

Endoscopy Procedure Center                                                      2003-present 
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Dr. Andres Madissoo is a practicing Urologist. He received his medical degree from State University of 
New York at Buffalo School of Medicine and Biomedical Sciences. He completed his Urology and 
General Surgery residencies at the University of Buffalo. He is board certified in Urology.  
 
Dr. Neil Mariados is the Founder and Partner of Associated Medical Professionals of NY, PLLC. He is 
the Medical Director of Radiation Oncology and the Co-Director of Research. He received his medical 
degree from St. George’s School of Medicine. He completed his residency in Internal Medicine at Cooper 
hospital University Medical Center and in Radiation Oncology at State University Upstate Hospital. He is 
board certified in Radiation Oncology.  
 
Dr. Benjamin McHone is a practicing Urologist. He received his medical degree from the University of 
Illinois College of Medicine. He completed his General Surgery and Urology residencies at George 
Washington University School of Medicine. He is board certified in Urology.  
 
Dr. Michael Moffa is practicing Colorectal surgeon. He received his medical from The Medical College of 
Pennsylvania. He completed his General Surgery residency at North Shore University Hospital and Colon 
and Rectal Surgery residency at Cleveland Clinic. He is board certified in Surgery and Colon and Rectal 
Surgery. Dr. Moffa discloses ownership interest in the following healthcare facilities:  
Endoscopy Procedure Center 
 
Dr. Wael Muakkassa is a practicing Urologist.  He received his medical degree from the American 
University of Beirut in Lebanon. He completed his Urology residency at the Medical College of Ohio 
Hospital and University of Maryland Medical System. He completed his General Surgery residency at 
Medical College of Ohio and St. Luke’s Hospital. He is board certified in Urology.  
 
Dr. David Nesbitt is a practicing surgeon.  He received his medical degree from the State University of 
New York Upstate Medical Center. He completed his General Surgery residency at State University of 
New York Upstate Medical Center and Colon Rectal Surgery residency at Washington Hospital Center. 
He is board certified in Surgery and Colon and Rectal Surgery. Dr. Nesbitt discloses ownership interest in 
the following healthcare facilities:  
Endoscopy Procedure Center 
 
Dr. Bashar Omarbasha is a Urologist.  He received his medical degree from Damascus University in 
Syria. He completed his residency in General Surgery and Urology at Boston University Medical Center 
Hospital.  
 
Dr. Sasha Pavlov-Shapiro is a practicing Urologist. She received her medical degree from State 
University of New York at Buffalo School of Medicine and Biomedical Sciences. She completed her 
General Surgery and Urology residencies at the University at Buffalo. She is board certified in Urology.  
 
Dr. Christopher Pieczonka is a practicing Urologist. He received his medical degree from State 
University of New York University at Buffalo School of Medicine and Biomedical Science. He completed 
his urology and General Surgery residencies at the State University of New York at Buffalo School of 
Medicine and Biomedical Science. He is board certified in Urology.  
  
Dr. Nedim Ruhotina is a practicing Urologist. She received her medical degree from Vanderbilt 
University School of Medicine. She completed her General Surgery and Urology residency at Brigham 
and Women’s Hospital.  
 
Dr. Elan Salzhauer is a practicing Urologist.  He received his medical degree from State University of 
New York Upstate Medical Center.  He completed his residency in General surgery and Urology at State 
University of New York Health Science Center in Brooklyn. He is board certified in Urology.  
 
Dr. Harvey Sauer is a practicing Urologist. He received his medical degree from the University of Illinois 
College of Medicine. He completed his General Surgery and Anesthesiology residency at Advocate 
Illinois Masonic Medical Center. He completed his Urology residency at Barnes Jewish Hospital South 
Campus. He is board certified in Urology.  
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Dr. Jeffrey Sekula is a practicing Urologist. He received his medical degree from UMDNJ-New Jersey 
Medical School. He completed his Urology Residency at Duke University, his Anesthesia residency at 
University of North Carolina at Chapel Hill, and his General Surgery residency at UMDNJ- University 
Hospital. He is board certified in Urology.  
 
Dr. Arnold Teo is a practicing Urologist. He received his medical degree a CEBU Institute of Medicine in 
Philippines. He completed his General Surgery and Urology residencies at the State University of New 
York Health Science Center in Brooklyn. He is board certified in Urology.  
 
Dr. Daniel Welchons is a practicing Urologist. He received his medical degree at University of Pittsburgh 
School of Medicine. He completed his residency at Brigham and Women’s Hospital and Harvard Program 
in Urology. He is board certified in Urology.  
 
Dr. Jack Alan Ziegler is a Colorectal surgeon.  He received his medical degree from Ohio State College 
of Medicine. He completed his residency General Surgery at State University of New York Upstate 
Medical Center and his fellowship in Colon and Rectal Surgeries at St Vincent’s Medical Center. He is 
board certified in Colon and Rectal Surgeries. He discloses ownership interest in the following healthcare 
facilities:  

Endoscopy Procedure Center                                                2003-present                                
                         
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Dr. David Albala disclosed that he was named in multiple malpractice suits. The first case was filed on 
July 10, 2013 by the patient. The patient alleged that he developed erectile dysfunction of a bladder 
stone. The case went to trial on March 26, 2018 and a verdict was rendered in favor of the defendants.  
 
The second case was filed on April 9, 2018 by the patient. On November 4, 2015, during a robotic radical 
prostatectomy, a patient suffered a bowel injury and was taken back to the OR for a small bowel repair. 
The patient alleges negligence during the procedure. The case is ongoing.  
 
The third case was filed on November 14,2018 by the patient. The patient had both prostate and kidney 
cancer and was treated with radiation for the prostate cancer. He elected to have ablation for the kidney 
cancer. He was seen four months after the ablation and had no areas of enhancement. The patient had a 
CT scan done one year later and was noted to have a chest mass which was biopsied and found to be 
metastatic kidney cancer. He is undergoing chemotherapy for the metastatic disease. The case is in the 
discovery phase.  
 
The final case was filed on January 21, 2019.  On January 17, 2017, the patient underwent a 
laparoscopic nephrectomy for a suspicion of a cancerous kidney tumor. She had received pre-operative 
cardiac clearance for a mechanical heart valve. The patient appeared to be recovering from surgery and 
her anticoagulation was started on the second post-op day, as instructed in her clearance note. On the 
third day post-op, the patient has a bleeding episode and was admitted into the ICU. The patient died on 
January 24, 2017. The plaintiff alleges that the patient should have been taken back to the OR to control 
her bleeding. Dr. Albala was not in town on the day three post-op and the patient’s care had been 
assumed by covering physicians and the ICU physicians. The case is in the discovery phase.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action.   
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Integration with Community Resources 
For those patients who do not identify a primary care provider (PCP), the Applicant will encourage the 
establishment of one by providing a list of the area primary care physicians who are accepting new 
patients. The Applicant will participate with traditional fee for service Medicaid and with all area Medicaid 
Managed Care plans. The Applicant will adopt a financial assistance policy with a sliding scale fee once 
the Center opens. The Applicant will promote its financial assistance policy by informing patients of the 
existence of the financial assistance policy through the website, in the information packet, and through 
affiliated practices; encouraging patients who express concern over payments and financial hardship to 
apply for financial assistance; assisting patients in applying for financial assistance; and advising clinics 
and other referral sources for underserved patients of the availability of the Applicant’s financial 
assistance policy. The Applicant’s currently receive referrals from Syracuse Community Health Center (an 
FQHC) and Onondaga County Outreach program to provide colonoscopy screenings and Onondaga 
Nation Health Center. The Applicant will serve all persons regardless of age, color, race, creed, national 
origin, religion, sex, sexual orientation, marital status, and disability or payer source. 
 
The Center intends on using an Electronic Medical Record (EMR) program and will consider participating 
in an Accountable Care Organization (ACO) and Regional Health Information Organization (RHIO).  
  
Conclusion 
Approval of this project will provide increased access to urology, colo-rectal, and endoscopic surgery 
services in an outpatient setting for the residents of Onondaga County.  Based on the information 
reviewed, staff found nothing that would reflect adversely upon the applicants’ character and competence 
or standing in the community. 
 
 

Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for renovation and acquisition of moveable equipment is estimated at $5,431,427, and 
is based on a ten-month construction period:  
 
Renovation & Demolition $2,353,550 
Design Contingency 235,355 
Construction Contingency 235,355 
Architect/Engineering Fees 275,000 
Other Fees 40,000 
Movable Equipment 2,156,913 
Financing Costs 35,000 
Interim Interest 68,555 
Application Fees 2,000 
Additional Processing Fees 29,699 
Total Project Cost $5,431,427 

 
The applicant’s financing plan appears as follows: 
 

Applicant - Cash Equity (members) $990,427  
Applicant - Equipment loan (3% to 3.25% interest, 5-year term) 2,156,000 
Applicant -Bank Loan (2.75% to 3.50% int. 15-year term, self-
amortizing) * 

2,285,000 

Total $5,431,427 
 
*Interest only during construction at variable Libor rate estimated to be between 3% to 3.50%.  Upon 
completion of construction, the 15-year loan will be converted to a fix interest rate estimated to be 
between 2.75% to 3.50% as of October 16, 2020.  M&T Bank has provided a letter of interest for all loans. 
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BFA Attachment A is the members’ net worth summaries, which shows sufficient resources overall to 
meet the equity requirement.   
 
Lease Agreement  
The applicant submitted an executed lease rental agreement, the terms of which are summarized below: 
 

Date: August 15, 2020  
Premises: Approximately 15,597 sq. ft. located at 190 Intrepid Land, Syracuse, NY 
Landlord/Owner: SOS Real Estate Holding Company, LLC 
Lessee: Intrepid Lane ASC, LLC  
Term: 15 years following rent commencement date, renewal (2) 5-year terms    
Rental: $312,096 annually ($20.01 per sq. ft.)  
Provisions: Triple Net Lease 
Option to Purchase During the first seven-years 

 
The applicant stated this is an arm’s length lease arrangement and has submitted two letters from New 
York State licensed real estate brokers attesting to the reasonableness of the per square foot rental. 
 
Billing Service Agreement 
The applicant has submitted an executed billing service billing agreement (BSA), the terms of which are 
summarized below: 
 

Date: September 1, 2020 
Facility: Intrepid Lane ASC, LLC d/b/a Intrepid Lane Endoscopy and Surgery Center  
Contractor: Specialists’ Operations Consulting Services, LLC (SOCS) 
Services 
Provided: 

Billing and collection services, submit claims, posts payments, monitor unpaid 
claims, insurance claim follow up, follow Operators credit and charity care policy, 
facility credentialing information with third party payors, and ensure data integrity.  

Term: 2 years – automatic renewal for two (2) years  
Fee: Months 1-6 at $9,150 per month and Months 7-24 at $18,300 per month  or agreed 

by the parties starting in month 19 
 
The applicant has provided an Attestation for Services Agreements acknowledging their understanding of 
the reserve powers of the operator that cannot be delegated per statutory and regulatory requirements. 
 
Operating Budget 
The applicant submitted the projected first- and third-year operating budgets in 2021 dollars, as 
summarized below: 
  Year One Year Three 
Revenues Per Proc. Total Per Proc. Total 
Medicaid-FFS $912.67 $8,214 $921.00 $8,289 
Medicaid-MC $1.011.74 282,276 $1,011.47 299,395 
Medicare-FFS $1,055.14 1,308,369 $1,055.58 1,389,138 
Medicare-MC $1,055.55 1,097,767 $1,055.24 1,163,927 
Commercial-FFS $1,179.72 2,794,767 $1,179.72 2,960,251 
Commercial-MC $1,180.52 296,310 $1,182.73 314,606 
Private Pay $1,425.25 380,541 $1,425.23 403,341 
All Other  $1,040.35 59,300 $1,033.82 63,063 
Total   $6,227,544   $6,602,010 
          
Expenses         
Operating  $657.19 $3,696,686 $602.61 $3,593,369 
Capital $208.85 1,174,806 $185.39 1,105,468 
  $866.04 $4,871,492 $788.00 $4,698,837 
          
Net Income: 

 
$1,356,052 

 
$1,903,173 
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  Year One Year Three 
          
Procedures   5,625   5,963 

 
Utilization by payor source for the current year, and years one and three is summarized below: 

  Year One Year Three 
Payor  Proc. % Proc. % 
Medicaid – FFS 9 0.16% 9 0.15% 
Medicaid-MC 279 4.96% 296 4.96% 
Medicare-FFS 1,240 22.04% 1,316 22.07% 
Medicare-MC 1,040 18.49% 1,103 18.50% 
Commercial-FFS 2,369 42.12% 2,510 42.09% 
Commercial-MC 251 4.46% 266 4.46% 
Private Pay 267 4.75% 283 4.75% 
Charity 113 2.01% 119 2.00% 
All Other 57 1.01% 61 1.02% 
Total  5,625 100% 5,963 100% 

 
The following is noted with respect to the submitted FASC budget:  
 Managed care rates are based upon estimates and conversations with managed care organizations.  

The Ambulatory Patient Group reimbursement rates reflect current and projected Federal and State 
government rates, with commercial and private payors reflecting adjustments based on experience in 
the region.   

 Expense assumptions are based upon locally competitive wage rates, staffing models, volume, 
medical supplies, and supporting costs.   

 Utilization assumptions are supported by letters from the members physicians.  The proposed 
operator is committed to providing 2% to charity care patients and 5.11% to Medicaid patients.  
Utilization by payor is based on the existing payor mix experienced by the participating surgeons. 

 Breakeven is approximately 78.24% for year one. 
 
Capability and Feasibility 
The working capital requirement is estimated at $783,140, based on two months of third year expenses.   
Funding will be as follows: $403,140 from the members’ equity with the remaining $380,000 satisfied 
through a five-year loan at 3% to 3.25% interest.  M & T Bank has provided a letter of interest.  Review of 
BFA Attachments A reveals sufficient resources to meet all the equity requirements.  BFA Attachment B is 
Intrepid Lane ASC, LLC pro forma balance sheet that shows operations will start with $1,396,753 equity.  
 
Intrepid Lane ASC, LLC projects a net operating income of $1,356,052 and $1,903,173 in the first and 
third years of operation, respectively.  The budget appears reasonable.  
 
Conclusion  
The applicant has demonstrated the capability to proceed in a financially feasible manner.  
 
 

Supplemental 
 
DOH Comment 
The Department reached out to proximate hospitals asking for information on the impact of the proposed 
ambulatory surgery center (ASC).  None of the hospitals responded.  Therefore, in the absence of 
comments from hospitals near the ASC, the Department finds no basis for reversal or modification of the 
recommendation for approval of this application based on public need, financial feasibility and 
owner/operator character and competence.  
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Attachments 
 

BFA Attachment A Intrepid Lane ASC, LLC members net worth summary 
BFA Attachment B Pro Forma Balance Sheet of Intrepid Lane ASC, LLC    
BHFP Attachment Map 

 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

establish and construct a multi-specialty ambulatory surgery center to provide urology,  

colo-rectal and endocopsy surgery, with four operating rooms located at 190 Intrepid Lane, 

Syracuse, and with the contingencies, if any, as set forth below and providing that each applicant 

fulfills the contingencies and conditions, if any, specified with reference to the application, and 

be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

202090 B Intrepid Lane ASC, LLC d/b/a Intrepid Lane 

Endoscopy and Surgery Center 

 



APPROVAL CONTINGENT UPON: 

 

Approval with an expiration of the operating certificate five years from the date of its 

issuance, contingent upon: 

1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 

construction applications requiring review by the Public Health and Health Planning Council 

shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 

the project, exclusive of CON fees.  [PMU] 

2. Submission by the governing body of the ambulatory surgery center of an Organizational 

Mission Statement which identifies, at a minimum, the populations and communities to be 

served by the center, including underserved populations (such as racial and ethnic minorities, 

women, and handicapped persons) and the centers commitment to meet the health care needs 

of the community, including the provision of services to those in need, regardless of ability to 

pay. The statement shall also include a commitment to the development of policies and 

procedures to assure that charity care is available to those who cannot afford to pay.  [RNR] 

3. Submission of a signed agreement with an outside, independent entity satisfactory to the 

Department       

to provide annual reports to DOH. Reports are due no later than April 1st for the prior year 

and are to be based upon the calendar year.  Submission of annual reports will begin after the 

first full or, if greater or equal to six months after the date of certification, partial year of 

operation.  Reports should include: 

a. Data displaying actual utilization including procedures; 

b. Data displaying the breakdown of visits by payor source;  

c. Data displaying the number of patients who needed follow-up care in a hospital 

within seven days after ambulatory surgery; 

d. Data displaying the number of emergency transfers to a hospital; 

e. Data displaying the percentage of charity care provided;  

f. The number of nosocomial infections recorded during the year reported; 

g. A list of all efforts made to secure charity cases 

h. A description of the progress of contract negotiations with Medicaid managed 

care plans. RNR]  

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 

with a local acute care hospital.  [HSP] 

5. Submission of an executed project loan commitment, acceptable to the Department of Health. 

 [BFA] 

6. Submission of an executed equipment loan commitment, acceptable to the Department of 

Health. [BFA] 

7. Submission of an executed working capital loan commitment, acceptable to the Department 

of Health.  [BFA] 

8. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as 

described in BAEFP Drawing Submission Guidelines DSG-01.  [AER] 

9. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-01.  [AER] 

10. Submission of an amended and executed Operating Agreement Intrepid Lane, LLC, 

acceptable to the Department. [CSL]  



11. Submission of an amended and executed Billing Services Agreement, acceptable to the 

Department. [CSL]  

12. Submission of an amended and executed Articles of Organization for AMP ASC Holdings, 

LLC, acceptable to the Department. [CSL]  

13. Submission of an amended and executed Operating Agreement for AMP ASC Holdings, 

LLC, acceptable to the Department. [CSL]  

14. Submission of an amended and executed Articles of Organization for CRA ASC Holdings, 

LLC, acceptable to the Department. [CSL]  

15. Submission of an amended and executed Operating Agreement for CRA ASC Holdings, 

LLC, acceptable to the Department. [CSL]  

 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within two years from the date of the Public Health and 

Health Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 

2. Construction must start on or before October 15, 2021 and construction must be completed 

by August 15, 2022, presuming the Department has issued a letter deeming all contingencies 

have been satisfied prior to commencement.  In accordance with 10 NYCRR Section 

710.10(a), if construction is not started on or before the start date this shall constitute 

abandonment of the approval. It is the responsibility of the applicant to request prior approval 

for any changes to the start and completion dates.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing 

Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  

[AER] 

4. The submission of annual reports to the Department as prescribed by the related contingency, 

each year, for the duration of the limited life approval of the facility.  [RNR] 

5. The staff of the facility must be separate and distinct from the staff of other entities; the 

signage must clearly denote the facility is separate and distinct from other entities; the 

clinical space must be used exclusively for the approved purpose; and the entrance must not 

disrupt any other entity’s clinical program space. [HSP] 

6. The applicant must ensure registration for and training of facility staff on the Department’s 

Health Commerce System (HCS). The HCS is the secure web-based means by which 

facilities must communicate with the Department and receive vital information.  Upon 

receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 

of the facility’s operations shall submit the HCS Access Form at the following link to begin 

the process to enroll for HCS access for the first time or update enrollment information as 

necessary: 

https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. 

Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 

at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

 

 

  



 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 202257-E 

Heritage One Day Surgery 
 

Program: Diagnostic and Treatment Center  County: Onondaga 
Purpose: Establishment Acknowledged: January 12, 2021 
    

Executive Summary 
  

Description 
Heritage One Day Surgery, LLC (Heritage), an 
existing New York limited liability company, 
requests approval to transfer 15.66% 
membership interest in an Article 28 single-
specialty (pain management) freestanding 
ambulatory surgery center (FASC) to one new 
member (Ryan McConn, M.D.).  The Center is 
located in leased space at 5496 East Taft Road, 
North Syracuse (Onondaga County).   
 
There will be no change in services or 
operations as a result of this membership 
transfer 
 
The facility is accredited by Accreditation 
Association for Ambulatory Health Care 
(AAAHC). 
 
OPCHSM Recommendation 
Contingent Approval 
 

Need Summary 
There will be no Need recommendation for this 
project. 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
There are no project costs associated with this 
application.  Ryan D. McConn, M.D. will 
purchase 15.66% interest in Heritage One Day 
Surgery, LLC with a loan for $984,238.  The 
terms range from four to six years.  The interest 
rate for the 4- to 5-year loan is based on a 5-
year Federal Home Loan Bank (FHLB) rate plus 
245 basis points (bps), and the 6-year loan is 
based on 7-year FHLB rate plus 255 bps.  All of 
the term options have a 3.25% floor rate, which 
would be the rate today for all options.  The 
applicant has provided a letter of interest from 
Tompkins Trust Company.   
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of an executed loan commitment, acceptable to the Department of Health. [BFA] 

 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

 
 
Council Action Date 
April 8, 2021 
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Program Analysis 
 
Character and Competence 
The table below details the proposed change in ownership: 
 

Member  Current Proposed 
Robert Tiso, M.D. 18.80% 15.68% 
Joesph Catania, M.D. 18.80% 15.68% 
Eric Tallerico, M.D. 18.80% 15.66% 
Mary Trusilo, M.D. 18.80% 15.66% 
Jason Lok, M.D. 18.80% 15.66% 
Rina Davis, M.D. 3.000% 3.000% 
Raymond Alcuri, M.D. 3.000% 3.000% 
Ryan McConn, M.D.*              ----- 15.66% 
                                    TOTAL 100% 100% 
*Member subject to Character and Competence 

 
Dr. Ryan McConn is board certified in anesthesiology and has been a practicing member of a pain 
management practice for over two years. He has direct clinical experience in an office and clinical setting 
and in the surgery center setting. He is involved in corporate meetings involving decisions regarding 
quality of patient care, outcomes, and improvement initiatives. He received his degree from St. George’s 
University School of Medicine in Grenada. He completed his residency in Pain Management at State 
University if New York Upstate Medical University and his Anesthesia residency at String Memorial 
Hospital of the University of Rochester.  
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Conclusion 
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicants’ 
character and competence or standing in the community. 
 
 

Financial Analysis 
 
Membership Purchase Agreement 
The applicant has submitted an executed Membership Purchase Agreement which will be effectuated 
upon Public Health and Health Planning Council (PHHCP) approval of this CON.  The terms of the 
agreement are summarized below: 
 

Date: November 30, 2020 
Seller: Robert Tiso, M.D. (3.12%); Joseph Catania, M.D. (3.12%); Eric Tallarico, M.D. 

(3.14%); Mary Trusilo, M.D. (3.14%); and Jason Lok, M.D. (3.14%) 
Buyer: Heritage One Day Surgery, LLC  
Holding Interest 
Until Acquired: 

Heritage will hold the 15.66% membership interest in Heritage until acquired 
by Ryan McConn, M.D. for $984,238 

Further Action: Heritage upon receipt of $984,238 from Ryan McConn, M.D. for the 15.66% 
interest in Heritage will then distribute $196,847.60 to each of the above 
sellers (for an aggregate purchase price of $984,238) 
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Subscription Agreement 
The applicant has submitted an executed Subscription Agreement which will be effectuated upon Public 
Health and Health Planning Council approval of this CON.  The terms of the agreement are summarized 
below: 
 

Date: November 30, 2020 
Seller: Heritage One Day Surgery, LLC  
Buyer: Ryan McConn, M.D. 
Acquired: 15.66% membership interest in Heritage for $984,238 

 
Capability and Feasibility 
There are no project costs associated with this application.  Ryan McConn, M.D. will acquire 15.66% in 
Heritage One Day Surgery, LLC for $984,238 which will be funded via loan at stated terms.  A letter of 
interest has been provided by Tompkins Trust Company.  
 
BFA Attachment B, Heritage One Day Surgery LLC’s certified financial statements for 2018 and 2019,  
shows positive working capital, positive equity position, and net income of $4,532,375 and $6,085,297, 
respectively.  BFA Attachment C, Heritage One Day Surgery LLC’s December 31, 2020 internal financial 
statements shows they maintained positive working capital, positive net assets and operating income of 
$3,820,289.  
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 
BFA Attachment A Ryan McConn, M.D. Net Worth 
BFA Attachment B Heritage One Day Surgery, LLC – 2018 and 2019 certified financial statements 
BFA Attachment C Heritage One Day Surgery, LLC -December 31, 2020 internal financial statement  
 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

transfer 15.66 percent interest to one (1) new member from five (5) existing members, and with 

the contingencies, if any, as set forth below and providing that each applicant fulfills the 

contingencies and conditions, if any, specified with reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

202257 E Heritage One Day Surgery 

 



APPROVAL CONTINGENT UPON: 

 

1. Submission of an executed loan commitment, acceptable to the Department of Health. [BFA] 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 

 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 202191-E 

New York Preventive Health Center 
 

Program: Diagnostic and Treatment Center  County: Queens 
Purpose: Establishment Acknowledged: November 16, 2020 
    

Executive Summary 
  

Description 
Ajay 28, LLC d/b/a New York Preventative 
Health Center, an existing Article 28 diagnostic 
and treatment center (D&TC) located at 68-60 
Austin Street, Forest Hills (Queens County), 
requests approval to transfer 100% ownership 
interest to three individual members as follows: 
Ahmad Masoud (51.0%); Nauman Jamil 
(24.5%); and Haroon Khawaja (24.5%). Ajay 28, 
LLC is currently owned 100% by the Estate of 
Ajay K. Lodha, M.D. The center currently 
provides the following certified services: Medical 
Services-Primary Care; Medical Services-Other 
Medical Specialties; and Dental O/P, and there 
will be no change in services upon the change in 
membership interest. As of December 18, 2020, 
the Center has no outstanding liabilities.  
 
Stella Ilyayeva, M.D., who is Board-certified in 
Endocrinology, Diabetes and Metabolism, will 
continue to serve as Medical Director.  Ajay 28, 
LLC has a Transfer Agreement for emergency 
and backup services with Flushing Hospital 
Medical Center located 5.5 miles (15 minutes 
travel time) from the center. 
 
OPCHSM Recommendation 
Contingent Approval 
 

Need Summary 
There will be no Need recommendation for this 
project. 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicants’ character and competence or 
standing in the community. 
 
Financial Summary 
There are no project costs associated with this 
application. The total purchase price for the 
100% ownership interest is $675,000. The 
purchase price will be funded via the proposed 
new members’ personal equity.  
 
The submitted budget projects a loss of $67,001 
in the first year and an excess of revenues over 
expense of $451,486. The applicant has 
indicated that they will cover any revenue 
shortfalls via operations. The submitted budget 
appears reasonable.  The proposed budget is as 
follows: 
 

 Year One Year Three 
Revenues $1,184,185 $1,774,581 
Expenses 1,251,186 1,323,095 
Excess Revenues     ($67,001) $451,486 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a photocopy of the applicant's fully executed amended and restated operating 

agreement, acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

 
 
Council Action Date 
April 8, 2021 
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Program Analysis 
 
Program Description 
There are no programmatic changes as a result of this request; however, staffing is expected to increase 
by 3.5 FTEs by the end of the first year of operation and by 7.0 FTEs by the third year of operation.  
 
The table below details the proposed change in ownership: 

Member Name Current Proposed 
Estate of Ajay K. Lodha, M.D. 100% ----- 
Ahmad Masoud ----- 51.0% 
Nauman Jamil ----- 24.5% 
Harron Khawaja ------ 24.5% 
   
Total 100% 100% 

 
Character and Competence 
Mr. Jamil Nauman is a Certified Public Accountant. He has been employed as the President and CEO at 
Healthcare Management Services, USA LLC, a healthcare management consulting firm, for over four 
years. His responsibilities include developing a Patient Centered Medical Home Recognition Program for 
primary practices that supports DOH initiative to improve patient care; assists primary care practices to 
implement the medical home model and promote the Triple Aim; promote team based care in practice by 
defining the organizational structure and assigning responsibilities; analyzing patient demographics and 
information about the community to deliver evidence based care; and supporting the populations needs 
and provisions of culturally and linguistically appropriate services. He was previously employed as the 
senior associate of BDO USA, LLP, an Audit and Assurance company, for over nine years. He conducted 
on-site audits of financial and compliance control processes to ensure client risk are properly managed. 
Mr. Nauman has over five years in the healthcare industry assisting primary care practices transform into 
medical homes. He has also assisted various primary care practices, Article 28 clinics, and Urgent Care 
centers with management consulting services to streamline their operations and stabilize their financials 
by diversifying into more stable revenue streams like telemedicine and chronic care management.  
 
Mr. Haroon Khawaja has been the current Practice Manager of Niaz Medical Services PC for over ten 
years. He helped start the practice and expand into three locations. He transformed the practice into a 
Patient Centered Medical Home. He serves as the point person for office manager duties including 
staffing, administration, and compliance. He partners with Human Resources to update and maintain 
office policies. He has also been Econorise Corporation for over seven years and is currently the 
President and CEO. His duties include providing practice management services to various primary care 
providers, improving practice performance by transforming a practice into a Patient Centered Medical 
Home, preparing and implementing policies to provide coordinated care to patients, and assisting clients 
in implementing complete revenue cycle management. He has also employed as an Engineer at NYC 
DCAS for over 12 years. He is responsible for operating, maintaining, and adjusting boilers, furnaces, 
engines, pumps, heat exchangers, generators, motors, heating equipment, ventilation, air conditioning, 
lighting, and associated equipment in public buildings, municipal pumping stations, and incinerators; 
takes responsible charge of a watch and directs subordinate personnel; operates console in control 
rooms; makes periodic inspections of equipment and minor repairs to such equipment; and performs 
preventative maintenance.   He has assisted in starting pediatric practices from their inception and 
successfully managed opening multiple locations in areas of high need. He has assisted in the 
transformation of practices into medical homes. He has managed several primary care practices for over 
15 years, helping several practices improve their management and revenues.  
 
Mr. Ahmad Masoud is the Founder and CEO of iRCM, a healthcare consulting firm in operation for six 
years. He works with medical practices to optimize business operations, improve profitability, strengthen 
compliance, eliminate administrative burdens, and adapt better to industry change. He is the President 
and Co-Founder of Strategic Level Consulting Group, LLC, a software, training, and support firm, for the 
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past three years. He designed cloud-based software that helped primary care physicians and their clinical 
coordinators to proactively monitor their high-risk, chronically ill patients document and track the services 
and receive claims reimbursement. Mr. Masoud was employed as a Senior Consultant at PCIP/NYC 
Reach for over three years. He was involved with working with primary care medical practices, community 
health centers, and facilities to improve coding, documentation, and the reimbursement process, clinical 
quality improvement, via implementation of alternative payment models, workflow redesign and training, 
HER customization and training.  He has ten years of healthcare industry experience, four years of which 
is providing technical consultation services on behalf of the NYC Department of Health, PCIP/NYC 
REACH Program to primary care clinics, DTCs, and FQHCs throughout NYC. Mr. Masoud provides 
healthcare management consulting services to clinics and health centers to improve quality of care, 
optimize revenue, and maximize efficiency. 
 
Dr. Stella Ilyayeva is the proposed medical director. She received her medical degree from the Alma-
Atinskiij Medical Institute in Kazakhstan. She completed her Internal Medicine residency at New York 
University Medical Center and her Endocrinology Fellowship at Bellevue Hospital Center. She is board 
certified in Internal Medicine with a subspecialty in Endocrinology, Diabetes, and Metabolism.  
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Conclusion 
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicants’ 
character and competence or standing in the community. 
 
 

Financial Analysis 
 
Lease Agreement 
The applicant has submitted an executed amendment to lease agreement for the existing site, the terms 
of which are summarized below: 
 

Date:  May 7, 2018 
Premises: Stores number 9 & 10 at 68-60 Austin Street, Forest Hills, New York. 
Landlord: 68-60 Austin Realty Corp. 
Assignor: E&A Medical Solutions, LLC 
Assignee: AJAY 28 LLC 
Term: Five years with a 5-year extension option 
Rent: $168,549.36 Annually with a 5% annual increase  
Provisions: Tenant is responsible for Insurance, maintenance, repairs, utilities and property taxes. 

 
The applicant has submitted an affidavit that the lease is an arm’s length agreement, as there is no 
relationship between any of the principals of the landlord and the members of the applicant.   
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Membership Interest Purchase Agreement 
The applicant has submitted an executed Membership Interest Purchase Agreement (MIPA), to be 
effectuated upon PHHPC approval, summarized as follows:  
 

Date: September 1, 2020 
Buyer: Ahmad Masoud, Naumil Jamil, & Haroon Khawaja 
Seller/Company: Ajay K. Lodha M.D. 
Purchase: Purchase 100% Membership Interest 
Buyer Deliverables 
at Closing: 

1) Purchase Price; 2) Other documents, instruments and writings reasonably 
requested. 

Purchase Price:  $675,000 
Payment of 
Purchase Price 

$100,000 has already been paid to seller on behalf of buyer 
$50,000 to be paid on the date of execution of this agreement 
$525,000 to be paid at closing. 

 

Operating Budget 
The applicant has provided the latest current year operations and an operating budget, in 2021 dollars, 
for the first and third year subsequent to the change of ownership. The budget is summarized below: 
  

Current Year (2019) Year One Year Three 
Revenues Per Visit. Total Per Visit. Total Per Visit. Total 
Commercial FFS $150.63  $59,498  $150.37  $84,358  $156.24  $119,992  
Commercial MC $00.00 0 $145.61 225,549 $147.50 359,900 
Medicare FFS $135.16  28,789  $128.62  131,446  $131.83  201,568  
Medicare MC $108.03 90,206 $114.07 258,945 $116.74 395,282 
Medicaid FFS $137.95  10,898  $158.45  48,664  $160.05  32,970  
Medicaid MC $122.70  48,342  $124.30  389,804  $126.30  595,252  
Private Pay $150.62 23,196  $152.48   45,439  $154.02   69,617  
Total Revenue 

 
$260,929  

 
$1,184,185  

 
$1,774,581 

       

Expenses 
      

Operating $231.32 $504,037  $91.43 $880,385  $70.76 $990,238  
Capital $165.04  359,617 $38.51  370,801 $23.79  332,857 
Total $396.35  $863,654 $129.94  $1,251,186 $94.55  $1,323,095 
       

Excess Revenues 
 

($602,725)  
 

($67,001)  
 

$451,486  
       

Visits 
 

2,179 
 

9,629 
 

13,994 
 
Utilization by payor source is as follows: 
Payor Current Year Year One Year Three 
Commercial-FFS 18.13% 5.83% 5.49% 
Commercial MC 0.00% 16.09% 17.44% 
Medicare-FFS 9.78% 10.61% 10.93% 
Medicare MC 38.32% 23.57% 24.20% 
Medicaid-FFS 3.63% 3.19% 1.47% 
Medicaid-MC 18.08% 32.57% 33.68% 
Private Pay 7.07% 3.09% 3.23% 
All Other 5.00% 5.05% 3.57% 
Total 100.0% 100.0% 100.0% 

 
The following in noted regarding the first- and third-year budgets: 

 Effective April 2, 2020, Medicaid payments have been reduced by 1.5% in accordance with the 
FY 2020 Enacted State Budget, therefore reducing the Medicaid Revenues in years one and 
three. This reduction has been reflected within the budgets. 

 Utilization assumptions are based on projections which include the full engagement of primary 
care and medical specialties which the facility is currently approved to provide.  

 Reimbursement rate assumptions are based on the historical reimbursement rate experience of 
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the facility, and the contractual rates which have been negotiated with commercial carriers. 
 Expenses are based on local market-driven salary and benefits compensation with annual cost of 

living adjustment (COLA) increases 
 Other than personal service (OTPS) expenses as well as the cost of bulk purchasing for supplies 

are based on current costs with annualized escalations based on supply and demand in the 
marketplace.  

 The reason for the increase in volume in the first year is that the facility received approval to add 
medical specialties in the Fall of 2019, but the current operator becomes seriously ill in early 2020 
and passed away in November 2020; he was not able to fully operationalize the new modalities.  
However, the facility was able to bring the specialists on board by the first quarter of 2021.  The 
estimated volume/visits/revenues from their physicians were included in the projections submitted 
with the CON application. 

 The first-year loss will be offset from the working capital funds. 
 The applicant has indicated that Calendar year 2020 was atypical for the facility due to the 

serious illness of its sole owner coupled with the COVID pandemic outbreak.  Therefore, the 
current year growth is not indicative of future financial forecasting.  The physicians who were 
recently brought on board will drive new referrals and the incoming owners will confirm to grow 
their commercial/managed care contracts. 

 
Capability and Feasibility 
There are no project costs associated with this application. The total purchase price for the 100% 
ownership interest is $675,000. The purchase price will be funded via the proposed new members’ 
personal equity. BFA Attachment A is the proposed members’ net worth summary, which indicates 
sufficient equity overall to fund the total purchase price. BFA Attachment F is the pro-forma balance sheet 
as of the first day of operation, which indicates a positive members’ equity of $719,886. 
 
The working capital requirement is estimated at $208,531 based on two months of first year expenses 
and will be funded via the proposed new members’ personal equity. 
 
BFA Attachments D is a summary of the 2020 Internal Financial Statements for Ajay 28, LLC which 
shows negative working capital position, a negative net asset position, and a negative net income of 
$224,785. 
 
BFA Attachments E is a summary of the 2019 Certified Financial Statements for Ajay 28 LLC which 
shows negative working capital position, a negative net asset position, and a negative net income of 
$602,725.  The applicant has indicated that the current operator of Ajay 28, LLC took ownership of the 
facility effective October 18, 2019 therefore losses incurred by the current operator in 2019 and January 
through August 2020 relate to start-up expenses under this new ownership.  
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 
BFA Attachment A Net Worth Statement of Proposed New Members 
BFA Attachment B 2020 Internal Financial Statements – Ajay 28, LLC 
BFA Attachment C 2019 Certified Financial Statements – Ajay 28, LLC 
BFA Attachment D Pro Forma Balance  

 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

transfer 100 percent ownership interest in Ajay 28, LLC d/b/a New York Preventive Health 

Center to three (3) new members, and with the contingencies, if any, as set forth below and 

providing that each applicant fulfills the contingencies and conditions, if any, specified with 

reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

202191 E New York Preventive Health Care 

 



APPROVAL CONTINGENT UPON: 

 

1. Submission of a photocopy of the applicant's fully executed amended and restated operating 

agreement, acceptable to the Department.  [CSL] 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 

 

 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 202102-B 

Novo Dialysis Jamaica, LLC 
 

Program: Diagnostic and Treatment Center County: Queens 
Purpose: Establishment and Construction Acknowledged: October 7, 2020 
    

Executive Summary 
  

Description 
Novo Dialysis Jamaica, LLC, a newly formed 
limited liability company, requests approval for 
the establishment and construction of a new 
diagnostic and treatment center (D&TC) for the 
provision of in-center chronic renal dialysis 
services and home hemodialysis training and 
support at 214- 70 Jamaica Avenue, Queens, 
(Queens County). The center will have 36 
stations, four of which will be used for home 
hemodialysis training.  The proposed Medical 
Director is Narayan Agrawal, MD.  The applicant 
has indicated that they will have a transfer and 
affiliation agreement with Jamaica Hospital 
Medical Center (5.9miles, 20 minutes away). 
 
 

Proposed Operator 
Novo Dialysis Jamaica, LLC 

  
Members Interest 
Novo Dialysis LLC 15% 
  Aditya Mattoo, MD  (100%)   
Novo Dialysis Partners LLC 36% 
  Aditya Mattoo, MD  (66.00%)   
  Devandra Shrivastava, MD  
(10.00%) 

  

  Vinod Assomull, MD  (12.00%)   
  Lawrence Jones  (12.00%)   
Narayan Holding Company LLC 49% 
  Narayan Agrawal, MD  (100%)  
Total 100% 

 
OPCHSM Recommendation 
Contingent Approval 

 
Need Summary 
Currently, there is a need for 47 dialysis stations 
in Queens County. This project will add 36 
ESRD stations (four of which can be used for 
home hemodialysis training, reducing the county 
need to eleven. 
 
Four stations are identified by the applicant as a 
“transitional dialysis care unit” designed to ease 
newly diagnosed patients into ESRD care while 
allowing a gradual consideration of long-term 
treatment options. 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicant’s character and competence or 
standing in the community. 
 
Financial Summary 
Project costs of $4,350,459 will be met with 
$1,167,062 equity and a five-year bank loan of 
$3,183,397 at 4.25% interest.  A letter of interest 
for the bank loan has been provided by City 
National Bank.  The proposed budget is as 
follows: 
 

 Year 1 Year 3 
Revenues $2,919,991 $5,839,983 
Expenses 2,737,707 4,873,383 
Net Income $182,284 $966,600 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital. [HSP]. 

3. Submission of a bank loan commitment that is acceptable to the Department of Health.  [BFA] 
4. Submission of an executed lease rental agreement that is acceptable to the Department of Health.  

[BFA] 
5. Submission of a working capital loan commitment that is acceptable to the Department of Health.  

[BFA] 
6. Submission of a photocopy of an amended and executed Articles of Organization, acceptable to the 

Department.  [CSL]  
7. Submission of a photocopy an executed Lease Agreement, acceptable to the Department. [CSL] 
8. Submission of a photocopy of an amended and executed Operating Agreement, acceptable to the 

Department.  [CSL] 
9. Submission of a photocopy of an amended and executed Consent of Members, acceptable to the 

Department.  [CSL] 
10. Submission of a photocopy of an amended and executed Certificate of Authority for Novo Dialysis 

Partners LLC (NDP), acceptable to the Department.  [CSL] 
11. Submission of a photocopy of an amended and executed Operating Agreement for NDP, acceptable 

to the Department.  [CSL] 
12. Submission of a photocopy of an amended and executed Operating Agreement for NOVO DIALYSIS 

LLC, acceptable to the Department.  [CSL] 
13. Submission of a photocopy of an amended and executed Articles of Organization for Narayan 

Holding Company, LLC (NHC), acceptable to the Department.  [CSL] 
14. Submission of a photocopy of an amended and executed Operating Agreement for NHC, acceptable 

to the Department.  [CSL] 
15. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 

BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 
16. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER 

Drawing Submission Guidelines DSG-1.0.  [AER] 
 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before August 30, 2021 and construction must be completed by 
February 28, 2022, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the start date this shall constitute abandonment of the 
approval. It is the responsibility of the applicant to request prior approval for any changes to the start 
and completion dates.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
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exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP]  

4. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certificate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the first time or update enrollment information as necessary: 
https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

6. The applicant shall pursue relationships with federally qualified health clinics so as to be able to 
expand the prevention of this program. [RNR] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Program Description 

Proposed Operator Novo Dialysis Jamaica, LLC 
Doing Business As Novo Dialysis 
Site Address 214-70 Jamaica Avenue 

Queens, New York (Queens County) 
Approved Services Chronic Renal Dialysis (36 Stations) 

Home Hemodialysis Training and Support 
Hours of Operation Initially: Monday-Wednesday-Friday 8:00 am to 4:00 pm 

Will add Tuesday-Thursday-Saturday 8:00 am to 4:00 pm as the 
patient base grows. And will expand the hours to Monday-Saturday 
7:00 am-10:00 pm when fully operational 

Staffing (1st Year / 3rd Year) 20.00 FTEs / 29.00 FTEs  
Medical Director(s) Narayan Agrawal, M.D  
Emergency, In-Patient and 
Backup Support Services 
Agreement and Distance 

Will be provided by  
Jamaica Hospital Medical Center    
6.9 mi. / 17 min. 

 
Analysis  
The primary service area for the new facility will be Queens County which had an estimated population of 
2,278,906 for 2018.  15.7%  of the population was aged 65 or over and 52.1% identified as nonwhite.  
These two population groups are statistically more likely to require end stage renal dialysis.  Comparisons 
between Queens County and New York State are shown below. 
 

  Queens County New York State 
Ages 65 and Over 15.7% 16.4% 
Nonwhite 52.1% 30.3% 

Source: U.S. Census 2019 
 
Need Projection 

Chronic End Stage Renal Disease (Dialysis) Stations / Need Projected Through 2021 

County 
Operational 

Stations 
Pending 
Stations 

Total 
Current 
Stations 

Total 
Need 
2021 

Unmet 
Need 
2021 

County-
wide 

Stations 
Under 
Review 

Unmet Need 
After Approval 

  a b c d e f g 
      (a + b)   (d - c)   (e - f) 
Queens 773 239 1,012 1,059 47 36 11  
Column (b):  Pending Stations includes projects with approval or contingent approval and projects, 
excluding this application, with recommendations of approval by the Bureau of Public Need Review, 
but not yet approved or contingently approved by the Department. 
Column (f):  Stations Under Review: Includes this project and all other active CONs submitted but 
pending any level of Department approval or Bureau of Public Need Review recommendation. 
Counts of Operational, Pending, and Total Current Stations may display a blend of freestanding 
stations and hospital-based stations counts.  Hospital based stations have a 0.71 factor applied. 

 
Four of the Center’s 36 stations are described by the applicant as “transitional dialysis care” (TDC) 
stations which can be used for home hemodialysis training.  In the TDC model, patients receive more 
frequent treatments of shorter duration than in standard home hemodialysis training environments.  
Treatments last 2-3 hours and are administered five days per week over a 90-120-day course. This 
compares to a 2-3-week course of treatment, with four-hour sessions administered three times per week, 
in traditional treatment and home training. Industry analysis suggests improved outcomes for new ESRD 
patients with this training due to extended time to recover medically, adjust emotionally, and consider 
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their long-term preferences of in-center vs. home treatment. Two-day gaps in treatment are avoided in the 
TDC model. 
 
CMS encourages home modality training through favorable reimbursement. Furthermore, once a patient 
is independently performing dialysis at home, CMS reimburses home modalities at a similar rate to in-
center dialysis while the provider realizes reduced labor costs. 
 
The stations in the TDC Unit will be built to the standards of chronic (traditional) dialysis stations and may 
be used thusly.  For assessment of need these stations are reviewed, approved, certified, and counted as 
standard in-center ESRD resources. 
 
Character and Competence 
The members of NOVO Dialysis Jamaica, LLC are:    
 

Members Membership Interest 
Novo Dialysis, LLC 

Aditya Mattoo, M.D. (100.00%) 
15.00% 

Novo Dialysis Partners, LLC 
Aditya Mattoo, M.D (66.00%) 
Lawrence Jones (12.00%) 
Devendra Shrivastava, M.D. (10.00%) 
Vinod Assomull, M.D. (12.00 %) 

36.00% 

Narayan Holding Company, LLC 
Narayan Agrawal, M.D. (100.00%) 

49.00% 

   
Narayan Agrawal, M.D. is the proposed Medical Director. He has been employed at Queens Hospital 
Center as an Attending Physician who treats nephrology patients for approximately 16 years. He has also 
been the President of a Queens nephrology practice for over eight years. He received his medical degree 
from Patina Medical College in India. He completed his residency in Internal Medicine at Icahn School of 
Medicine at Mount Sinai and in Nephrology at New York Medical College. He is board certified in Internal 
Medicine with a sub-specialty in Nephrology.  
 
Vinod Assomull, M.D. has been with Renal Consultants Medical Group, in California, for over 37 years, 
and is currently the Medical Director and Managing Partner. He received his medical degree from the 
University of Bombay, Grant Medical College in India. He completed his residency at Union Memorial 
Hospital in Maryland.  He is board certified in Internal Medicine with a sub-specialty in Nephrology. Dr. 
Assomull discloses ownership interest in the following healthcare facilities:  

Canyon Country Dialysis Center, LLC                                       09/2005-present 
Kidney Care Center of North Valley                                           07/1996-present 
Northridge Dialysis Center                                                         04/2011-present 
Northridge Kidney Care Center                                                  12/2018-present 
Santa Clarita Kidney Care Center                                              02/1996-present 
Woodland Hills Dialysis Center                                                  07/2020-present 
Kidney Dialysis Center of Northridge, LLC                                 06/2019-present 

 
Mr. Lawrence Jones has been the President of National Renal Care, in California, for approximately 
three years. He was the previous President IDS Business Unit of US Renal Care for approximately four 
years. He was previously employed as the Vice President then President of Innovative Dialysis 
Systems/Ambulatory Services of America. Mr. Jones discloses ownership interest in the following 
healthcare facilities:  

Canyon County Dialysis Center, LLC                                  09/2005-present 
Kidney Care Center of North Valley         07/1996-present 
Northridge Dialysis Center                                                  12/2015-present 
Northridge Kidney Care Center                                           12/2018-present 
Santa Clarita Kidney Care Center                                       02/1996-present 
Sylmar Dialysis Center                                                        12/2015-present 
Woodland Hills Dialysis Center                                           07/2020-present 
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Aditaya Mattoo, M.D. is the Founder and CEO of Novo Dialysis, LLC, a dialysis development and 
services company operating for over two years. He was previously employed as the Director of Outreach 
of the NYU Transplant Institute and Faculty in the Division of Nephrology at New York University School 
of Medicine for over 11 years. He was responsible for teaching, research, clinical care, and administrative 
duties. He received his medical degree from Jefferson Medical College at Thomas Jefferson University in 
Pennsylvania. He completed his Internal Medicine and Nephrology residency at the New York University 
School of Medicine.  
 
Devendra Shrivastava, M.D. has practiced at Prospect Medical Group for approximately 28 years. His 
responsibilities are specializing in the care of patients with chronic kidney disease and dialysis. He has 
also been employed at Interfaith Medical School as a Nephrologist and Director for approximately 22 
years. He received his medical degree from the Gandhi Medical College in India. He completed his 
residencies in Internal Medicine at Interfaith Medical Center and Nephrology at University Hospital at 
State University of New York Health Science Center at Brooklyn. He is board certified in Internal Medicine 
with a sub-specialty in Nephrology.  
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and disclosure of the applicant’s ownership interest in other health care 
facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office of 
Professional Medical Conduct, and the Education Department databases as well as the US Department 
of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action. 
 
In February 2017, an alleged incident took place at Northridge Dialysis Center. The incident involved an 
admitting physician/minority owner and a female staff member. The allegation was for sexual harassment. 
The employee sued the physician for sexual harassment and NRC for failure to provide a safe work 
environment. The insurance company opted to settle at a mediation hearing. The physician was not Dr. 
Assomull and not associated with his medical practice.  
 
Conclusion 
The addition of 36 stations will address an unmet need in the Queens County service area.  Based on the 
information reviewed, staff found nothing that would reflect adversely upon the applicant’s character and 
competence or standing in the community. 
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Financial Analysis 
 
Lease Rental Agreement 
The applicant has submitted a draft lease agreement for the site that they will occupy, which is 
summarized below: 
 

Premises 13,060 square feet located at 214-70 Jamaica Avenue, Queens, New York 11428. 
Lessor Marino Marble & Tile Corporation c/o John Marino 1014 Grand Street, Brooklyn, New 

York 11211. 
Lessee Novo Dialysis Jamaica, LLC 
Term 16-year term with two renewal terms of five years each. 
Rental $240,000 annually ($18.38 per sq. ft.) through the end of year 5 of the lease initial term.  

The rental charge shall increase by 2% for each of the years seven through ten, and 
2.5% for each year thereafter 

Provisions The lessee shall be responsible for real estate taxes, maintenance, insurance and 
utilities. 

 
The applicant has indicated that the lease agreement will be an arms-length lease arrangement.  The 
applicant has submitted letters from real estate brokers attesting to the reasonableness of the per square 
foot rental. 
 
Total Project Cost and Financing 
Total project cost, which is for renovations and the acquisition of moveable equipment, is estimated at 
$4,354,459, further broken down as follows: 
 
Renovation and Demolition $2,797,452 
Design Contingency 69,936 
Construction Contingency 139,873 
Fixed Equipment 265,200 
Architect/Engineering Fees 175,000 
Other Fees (Consultant) 100,000 
Moveable Equipment 717,978 
Financing Costs 10,000 
Interim Interest Expense 49,234 
CON Fees 2,000 
Additional Processing Fee 23,786 
Total Project Cost $4,350,459 

 
Project costs are based on a six-month construction period. 
 
The applicant’s financing plan appears as follows: 
 
Equity (Members) $1,167,062 
Bank Loan (4.25% interest rate for a 
five-year term) 

3,183,397 
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Operating Budget 
The applicant has submitted an operating budget, in 2020 dollars, for the first and third years, 
summarized below: 
 

 Year One Year Three 
 Per Treatment Total Per Treatment Total 
Revenues     
Commercial FFS $375.26  $173,745  $374.85  $347,490  
Medicare FFS 318.01  1,826,963  318.01  3,653,927  
Medicare MC 317.46  764,756  317.39  1,529,512  
Medicaid FFS 240.13  22,332  241.43  44,664  
Medicaid MC 241.99  134,548  241.99  269,096  
Other   (2,353)   (4,706) 
Total Revenues  $2,919,991   $5,839,983  
     
Expenses     

Operating $242.61  
 

$2,248,042  $195.22  $3,618,034  
Capital 52.85   489,665  67.74  1,255,349  

Total Expenses $295.46  
 

$2,737,707  $262.96  $4,873,383  
     

Net Income  
  

$182,284   $966,600  
     
Utilization 
(Treatments)  9,266  18,533 

 
The following is noted with respect to the submitted operating budget: 

 Expense and utilization assumptions were derived from the review of cost reports and financial 
statements of other providers located in the five boroughs of New York City. In addition, as some 
of the members have an interest in existing dialysis centers, all aspects of the operating 
projections were reviewed with them, including proposed revenue from payers, staffing ratios and 
assumptions as well as salary structures. 

 Reimbursement rate assumptions are based upon current reimbursement methodologies by 
payor for chronic renal dialysis services. 

 Effective April 2, 2020, Medicaid payments have been reduced by 1.5% in accordance with the 
FY2020 Enacted State Budget, therefore reducing the Medicaid Revenues in years one and 
three.  This reduction has been reflected within the budgets. 

 Utilization is based on the experience of members as practicing Nephrologists in New York City 
and the current need for increased capacity for these services. 

 
Utilization broken down by payor source during the first and third years are as follows: 

 
Payor Year One Year Three 
Commercial FFS 5.00% 5.00% 
Medicare FFS 62.00% 62.00% 
Medicare Managed Care 26.00% 26.00% 
Medicaid FFS 1.00% 1.00% 
Medicaid Managed Care 6.00% 6.00% 
Total 100.00% 100.00%    
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Capability and Feasibility 
Project costs of $4,350,459 will be met as follows via a bank loan of $3,183,397 at an interest rate of 
4.25% for a five-year term.  The applicant provided a letter of interest from City National Bank relative to 
the financing.  The remaining $1,167,062 will be provided in the form of equity from the proposed 
members’ personal resources.  Working capital requirements are estimated at $812,231, which is 
equivalent to two months of third year expenses.  The applicant will finance $406,115 at an interest rate 
of 4.25% for a five-year term.  The applicant provided a letter of interest from City National Bank 
regarding the working capital financing.  The remainder, $406,115, will be provided in the form of equity 
via the proposed members’ personal resources.  BFA Attachment A, Personal Net Worth Statements of 
the Proposed Members of Novo Dialysis Jamaica, LLC, indicates the availability of sufficient funds to 
meet the equity contribution.  BFA Attachment B is the Pro Forma Balance Sheet of NOVO Dialysis 
Jamaica, LLC as of the first day of operation, which indicates a positive net asset position of $1,573,178. 
 
The submitted budget indicates a net income of $182,284 and $966,600 during the first and third years, 
respectively.  Revenues are based on current reimbursement methodologies for chronic renal dialysis 
services.  The submitted budget appears reasonable.   
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 

BFA Attachment A Personal Net Worth Statement for Proposed Members. 
BFA Attachment B Pro Forma Balance Sheet 

 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

establish and construct a 36-station Chronic Renal Dialysis Center, including Home 

Hemodialysis Training and Support, to be located at 214-70 Jamaica Avenue, Queens, and with 

the contingencies, if any, as set forth below and providing that each applicant fulfills the 

contingencies and conditions, if any, specified with reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

202102 B Novo Dialysis Jamaica 

 



APPROVAL CONTINGENT UPON: 

 

1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 

construction applications requiring review by the Public Health and Health Planning Council 

shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 

the project, exclusive of CON fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 

with a local acute care hospital. [HSP]. 

3. Submission of a bank loan commitment that is acceptable to the Department of Health.  

[BFA] 

4. Submission of an executed lease rental agreement that is acceptable to the Department of 

Health.  [BFA] 

5. Submission of a working capital loan commitment that is acceptable to the Department of 

Health.  [BFA] 

6. Submission of a photocopy of an amended and executed Articles of Organization, acceptable 

to the Department.  [CSL]  

7. Submission of a photocopy an executed Lease Agreement, acceptable to the Department. 

[CSL] 

8. Submission of a photocopy of an amended and executed Operating Agreement, acceptable to 

the Department.  [CSL] 

9. Submission of a photocopy of an amended and executed Consent of Members, acceptable to 

the Department.  [CSL] 

10. Submission of a photocopy of an amended and executed Certificate of Authority for Novo 

Dialysis Partners LLC (NDP), acceptable to the Department.  [CSL] 

11. Submission of a photocopy of an amended and executed Operating Agreement for NDP, 

acceptable to the Department.  [CSL] 

12. Submission of a photocopy of an amended and executed Operating Agreement for NOVO 

DIALYSIS LLC, acceptable to the Department.  [CSL] 

13. Submission of a photocopy of an amended and executed Articles of Organization for 

Narayan Holding Company, LLC (NHC), acceptable to the Department.  [CSL] 

14. Submission of a photocopy of an amended and executed Operating Agreement for NHC, 

acceptable to the Department.  [CSL] 

15. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as 

described in BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 

16. The submission of Engineering (MEP) Drawings for review and approval, as described in 

BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 



2. Construction must start on or before August 30, 2021 and construction must be completed by 

February 28, 2022, presuming the Department has issued a letter deeming all contingencies 

have been satisfied prior to commencement.  In accordance with 10 NYCRR Section 

710.10(a), if construction is not started on or before the start date this shall constitute 

abandonment of the approval. It is the responsibility of the applicant to request prior approval 

for any changes to the start and completion dates.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the 

signage must clearly denote the facility is separate and distinct from other entities; the 

clinical space must be used exclusively for the approved purpose; and the entrance must not 

disrupt any other entity’s clinical program space. [HSP]  

4. The applicant must ensure registration for and training of facility staff on the Department’s 

Health Commerce System (HCS). The HCS is the secure web-based means by which 

facilities must communicate with the Department and receive vital information.  Upon 

receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 

of the facility’s operations shall submit the HCS Access Form at the following link to begin 

the process to enroll for HCS access for the first time or update enrollment information as 

necessary: 

https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. 

Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 

at 518-402-1004 or email: hospinfo@health.ny.gov  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing 

Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  

[AER] 

6. The applicant shall pursue relationships with federally qualified health clinics so as to be able 

to expand the prevention of this program. [RNR] 

 

 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 

 



To: 

From: 

Date: 

Subject: 

WYORK 
TEOF 
ORTUNITY 

Department 
of Health 

MEMORANDUM 

Public Health and Health Planning Council (PHHPC) 

Michael Bass r; ~~ 
Deputy General Counsel 

March 1, 2021 

Albany Medical Center; Name Change Pursuant to NY N-PCL §804(a)(i) and 10 
NYCRR § 600.11(a)(1) 

Albany Medical Center ("Albany Med"), a New York not-for-profit corporation and established 
co-operator of the four Article 28 entities identified below is requesting approval to change its 
corporate name to "Albany Med Health System." The hospitals and associated hospital 
extension clinics for which Albany Med is the established co-operator are: 

1. Albany Medical Center Hospital 
2. Columbia Memorial Hospital 
3. Glens Falls Hospital 
4. Saratoga Hospital 

Albany Med is requesting the name change to reflect that it is now co-operator of a number of 
Article 28 entities in addition to Albany Medical Center Hospital. 

Approval of the Public Health and Heath Planning Council (PHH PC) is required under the Not­
for-Profit Corporation Law§ 804(a)(i) and 10 NYCRR § 600.11 (a)(1 ). 

There is no legal objection to the corporate name change and the Certificate of Amendment of 
the Certificate of Incorporation of Albany Medical Center is legally acceptable. 

Attachments. 

Empire State Plaza , Corning Tower, Albany , NY 12237 I health .ny.gov 



MED 
LEGAL DEPARTMENT 

43 New Scotland Avenue, MC-104, Albany, NewYork 12208-3497 

MATTHEW C. JONES 
Senior Vice President and General Counsel 

FEDERAL EXPRESS AND E~MAIL 

February 10, 2021 

Colleen Leonard, Executive Secretary 
Public Health and Planning Council 
New York State Department of Health 
Empire State Plaza, Coming Tower - Room 1805 
Albany, NY 1223 7 
phhpc(a{health.nyJ1,_Q~ 

Re: Albany Medical Center Hospital 
Operating Certificate# 0101000H, PFI # 0001 

The Columbia Memorial Hospital 
Operating Certificate# 1001000H, PFI #s 146, 4896, 6673, 7044, 7045 

Glens Falls Hospital 
Operating Certificate# 5601000H, PFI # 1005 

The Saratoga Hospital 
Operating Certificate# 4501000H, PFI # 818 

Dear Ms. Leonard: 

P 518,262.3828 

F 518.262.4184 

www.amc.edu 

At the direction of the Bureau of Project Management via email of January 6, 2021, 
Albany Medical Center Hospital ("AMCH"), The Columbia Memorial Hospital ("CMH"), Glens 
Falls Hospital ("GFH") and The Saratoga Hospital ("SH") are submitting this correspondence to 
request the Department's approval of the corporate name change of Albany Medical Center, their 
co-operator, to "Albany Med Health System." 

Each of AMCH, CMH, GFH and SH is a licensed Article 28 entity. The hospitals intend 
to change the name of their co-operator to Albany Med Health System in order to strategically 
align the four hospitals within the System's affiliate network. It is our understanding that Public 
Health and Health Planning Council (PHHPC) approval of the corporate name change is required 
pursuant to 10 NYCRR §600.11 and Not-for-Profit Corporation Law §804(a). The hospitals 
hereby seek PHHPC approval of the proposed name change and subsequent modification of all 
associated operating certificates. 



Ms. Colleen Leonard 
February 10, 2021 
Page2 

Copies of the current operating certificates for AMCH, CMH, GFH and SH are attached 
forreference, together with the Resolution of the Albany Medical Center Board of Directors 
authorizing the proposed name change and a copy of the signed Certificate of Amendment to the 
Certificate ofincorporation of Albany Medical Center. 

Thank you for your assistance, and please advise of any additional information required 
in advance of inclusion on the PHHPC agenda. 

Very truly yours, 

/ 
.. // 

Ma . es, Esq. 
Senior Vice President and General Counsel 

Enclosures 

cc: Barbara Del Cogliano, Deputy Director, Division of Planning and Licensure 
(w/encs., via e-mail: barbara.delcogliano@J1ealth.nv.gov) 

Karalyn Ritschdorff, Director of Hospital Regulatory Affairs (w/encs.) 



RESOLUTIONS OF THE BOARD OF DIRECTORS 

OF ALBANY MEDICAL CENTER WITH REGARD TO THE AMENDMENT 

OF THE CERTIFICATE OF INCORPORATION AND THE BYLAWS 

January 6, 2021 

WHEREAS, Albany Medical Center (HAlb~ny Med") desires to change its corporate 
name to "Albany Med Health System" in order to more accurately reflect its evolving 
governance and oversight roles as sole member of its affiliated entities; and 

WHEREAS, the Certificate of Amendment of the Albany Med Certificate of 
Incorporation in the form attached hereto as Exhibit A (the "Certificate of Amendment") will 
effect such name change; and 

WHEREAS, the Albany Med Bylaws must be amended to reflect such name change and 
more accurately delineate the role of Albany Med as sole membel' of its affiliated entities; 

NOW, THEREFORE, BE IT: 

RESOLVED, that the Certificate of Amendment is hereby approved, and the 
management and proper officers of Albany Med are authorized and directed to execute the 
Certificate of Amendment and file the Certificate of Amendment with the Secl'etary of State of 
the State of New Yol'k as soon as practicable, fo \lowing l'eceipt of all required governmental and 
lender approvals; 

RESOLVED, that the proposed amendments to the Albany Med Bylaws as described to 
the Board are hereby approved, effective immediately (with the understanding that the change to 
Albany Med' s corporate name reflected therein will not technically be effective until the filing of 
the Certificate of Amendment with the Secretary of State of the State of New Yark) ; and 

FURTHER RESOLVED, that the proper officers of Albany Med are hel'eby authorl1..ed 
and directed to take any and all such actions as they may deem necessary, convenient or 
advisable in order to carry out the purposes and intent of the foregoing resolutions. 



Exhibit A 
Form of Certificate of Amendment 



See attached, 



Division of Corporations, 
State Records and 
Uniform Commercial Code 

CERTIFICATE OF A:MENDJvIBNT 
OF THE 

CERTIFICATE OF INCORPORATION 
OF 

Albany Medical Center 
(Name of Domestic Co1pol'at/on) 

(Name change oni),) 

Under Section 803 of the Not-fo1·-Profit Corporation Law 

FIRST: The name of the corporation is: 

Albany Medical Center 

New York State 
Department of Sta ta 

DIVISION OF CORPORATIONS, 
STATE RlcCORDS AND 

UNIFORM COMMERCIAL CODE 
One Commerce Plaza 

99 Washington Ava, 
Albany, NY 12231-0001 

www.dos,ny.gov 

If the name of the corporation has been changed; the name under which it was formed is: 

SECOND: The certificate of incorporation was filed by the Department of State on: 

October 8, 1982 

THIRD: The law the corporation was formed under is: 

Section 402 of the Not-for-Profit Corporation Law 

FOURTH: The corporation is a cotporation as defined in subparagraph($) of paragraph (a) of 
Section 102 of the Not-for-Profit Corporation Law. 

FIFTH: The cetiificate of incorporation is amended as follows: 

Paragraph FIRST of the Certificate oflncorporation relating to the name of the corporation 
is hereby ame11ded to read in its entirety as follows: 

FIRST: The name of the corporation is: 

Albany Med Health System 

DOS-2119,f (Rev, 09/18) Page 1 of 3 



SIXTH: The Secretary of State is designated as agent of the corporation upon whom process 
against it may be served. The address to which the Secretary of State shall forward copies of 
process accepted on behalf of the corporation is: 

Albany Med Health System 
Attn: President 
43 New Scotland Avenue 
Albany, New York 12208 

SEVENTH: The certificate of amendment was authorized by: (Check the approp1·iate box) 

0 a vote of a majority of the members at a meeting, 

D the unanimous written consent of the members entitled to vote thereon. 

~ a vote of a majority of the entire board of directors. The corporation has no members. 

x _______________ _ President & Chief Executive Officer 
· (S/g11a1111•e) (Capacity of S/gne1') 

Dennis P. McKenna, M.D. 
(Pl'lnt or 'I)ipe S/g11e1·'s Name) 

DOS-2119-f (Rev. 09/18) Page 2 of 3 



CERTIFICATE OF AMENDMENT 
OF THE 

CERTIFICATE OF INCORPORATION 
OF 

Albany Medical Center 
(Name of Domes/lo Corpm•atlon) 

Undel' Sectlon 803 of the Not-for-Profit Corporation Law 

fliler'sName Matthew C. Jones 

Address 43 New Scotland Avenue, Mail Code 104 

Ctty,StateandZlpCode Albany, New York 12208 

NOTES: 
1, This form was pt'epared by the New York State Department of State to amend paragraph FIRST of a certificate of 

incorporation to change the name of a domestic corporation, You are not required to use this form, You may draft yout 
own form or use forms available at legal stationery stores, 

2. The name of the corporation and its date of incorporation provided on this certificate must exactly match the 
records of the Department of State, This information should be verified on the Dep111tment of State's website at 
www.dos.ny,gov, 

3, The certificate must be submitted with a $30 tiling fee, 

4, The Department of State )'ecommends that all documents be prepared under the guidance of an attorney, 

5, Please be sure to l'evlew Sectlon 804 and Section 404 of the Not-fo1•-Proflt Corporation Law· to determine lf 
any consents or 11pprovals are required to be attached to this certificate of amendment, 

For Office Use Only 

DOS-2119-f (Rev. 09/18) Page 3 of 3 



STATEOFNEWYORK ) 

) SS.: 

COUNTYOFALBANY ) 

I, the undersigned, Matthew C, Jones, Secretal'y of Albany Medical Center, (the "Center») 
do hereby certify: 

1. That I have compared the annexed l'esolution of the Board of Directors of the Center· 
dated January 6, 2021, with the original thereof on file in my office and the same is a true and 
complete copy of the proceedings of the Board of Directors of the Center and of such resolution 
set forth therein and of the whole of said original so far as the same relates to the subject matters 
therein referred to, 

. 2, I further certify that the attached resolution enacted by the Board of Dkectors of 
the Center has not been amended or repealed and is in foll force and effect on and as of the date of 
this Ceitificate, 

IN WITNESS WHEREOF, I have hereunder set my hand on January 6, 2021. 

Matthew C, Jeties, Secretary 



Attachment 4 



Division of Corporations, 
State Records and 
Uniform Commercial Code 

CERTIFICATE OF A11END1\1ENT 
OF THE 

CERTIFICATE OF INCORPORATION 
OF 

Albany Medical Center 

(Name of Domes/ ic Co,poration) 
(Name change only) 

Under Section 803 of the Not-for-Profit Corporation Law 

FIRST: The name of the corporation is: 

Albany Medical Center 

New Yori< State 
Department of State 

DIVISION OF CORPORATIONS, 
STATE RECORDS AND 

UNIFORM COMMERCIAL CODE 
One Commerce Plaza 

99 Washington Ave. 
Albany, NY 12231-0001 

www.dos.ny.gov 

If the name of the corporation has been changed, the name under which it was formed is: 

SECOND: The certificate of incorporation was filed by the Department of State on: 

October 8, 1982 

THIRD: The law the corporation was formed under is: 

Section 402 of the Not-for-Profit Corporation Law 

FOURTH: The corporation is a corporation as defined in subparagraph (5) of paragraph (a) of 
Section 102 of the Not-for-Profit Corporation Law. 

FIFTH: The certificate of incorporation is amended as follows: 

Paragraph FIRST of the Certificate of Incorporation relating to the name of the corporation 
is hereby amended to read in its entirety as follows: 

FIRST: The name of the corporation is: 

Albany Med Health System 

DOS-2119-f (Rev. 09/18) Paga1of3 



SIXTH: The Secretary of State is designated as agent of the corporation upon whom process 
against it may be served. The address to which the Secretary of State shall forward copies of 
process accepted on behalf of the corporation is: 

Albany Med Health System 
Attn: President 
43 New Scotland Avenue 
Albany, New York 12208 

SEVENTH: The certificate of amendment was authorized by: (Check the appl'opriate box) 

D a vote of a majority of the mem hers at a meeting. 

D the unanimous written consent of the members entitled to vote thereon. 

IXI a vo~ majority of the entire board of directors. The corporation has no members. 

x c:z<k'-<. <" :/)-,{'1./(t' (le" lJ-- President & Chief Executive Officer 
· (S1/naiure) (Capacity of Signe,~ 

Dennis P. McKenna, M.D. 
(Print or Type Signer's Name) 

DOS-2119-f (Rev. 09/18) Page 2 of 3 



 RESOLUTION 

 

 

 RESOLVED, that the Public Health and Health Planning Council, on this 8th day 

of April 2021 approves the filing of the Certificate of Amendment of Certificate of Incorporation 

of Albany Medical Center, dated January 6, 2021. 

 



WYORK 
J"EOF 
ORTUNITY,_ 

Department 
of Health 

MEMORANDUM 

To: Public Health and Health Planning Council 

From: Michael G. Bass, Deputy General Counsel 1 , '1-G, 

Date: March 1, 2021 

Subject: Proposed Dissolution of Morningside House Nursing Home Company 

Morningside House Nursing Home Company, Inc. (Morningside or the "Corporation") requests 
Public Health and Health Planning Council (""PHHPC") approval of its proposed dissolution in 
accordance with the requirements of Not-For-Profit Corporation Law (NPCL) §§ 1002 and 1003, 
and 1 O NYC RR Part 650. 

Morningside was incorporated under the New York Not-for-Profit Corporation Law on April 18, 
1972, with its principal office in the County of Westchester, at 2975 Westchester Avenue, 
Purchase, New York 10577. The Corporation's purpose as set forth in its Certificate of 
Incorporation was "[t]o plan, construct, erect, build, acquire, . _. own, maintain and operate a 
nursing home project pursuant to the terms and provisions of the Public Health Law". After 
years of operation, Morningside was experiencing substantial operating losses and determined 
that the best course of action, to ensure the continued provision of skilled nursing services in the 
community, would be to sell to a new operator. On July 18, 2014, the Corporation sold its 
operations and assets and ceased providing healthcare services. This sale was conducted 
pursuant to NPCL § 511, with proceeds going to Aging In America, Inc., the sole member of the 
Corporation. 

Resolutions were adopted by the Board -of Directors of the Corporation at a duly called meeting 
on proper notice on October 27, 2020, at which a quorum of directors present unanimously 
approved resolutions to adopt the Plan of Dissolution and to authorize the filing of a Certificate 
of Dissolution in accordance with NPCL § 1003. 

The required documents: Verified Petition to the Attorney General, Plan of Dissolution and 
Distribution of Assets, and a proposed Certificate of Dissolution, with supporting organizational 
documents of the corporation and resolutions of the Board of Directors of the corporation and its 
lone member the Corporation authorizing the dissolution, are included for PHHPC's review. 
Letters from the attorney Ms. Marsena M. Farris of Crowell & Moring, to the Department of 
Health explaining the need and desire for the dissolution, have been received and are enclosed. 

Lastly, please note that the Verified Petition and Certificate of Dissolution indicate that, on the 
date of this application, the corporation has no assets or outstanding liabilities and holds no 
assets legally required to be used for a particular purpose. As such, the corporation respectfully 
requests permission from PHHPC to dissolve. There is no legal objection to the proposed 
dissolution, Verified Petition, Plan of Dissolution, and Certificate of Dissolution. 

Attachments 

Empire State Plaza , Corning Tower, Albany, NY 12237 I health.ny.gov 



PUBLIC HEALTH AND HEALTH PLANNING COUNCIL 
Empire State Plaza, Coming Tower, Room 1805 
Albany, New York 12237 

(518) 402-0964 
PHHPC@health.state.ny.us 

December 3, 2020 

Marsena M. Farris 
Crowell & Moring LLP 
590 Madison Avenue, 20th Floor 
New York, NY 10022-2524 

Re: Certificate of Dissolution of Morningside House Nursing Home Company, Inc. 

Dear Ms. Farris: 

I have received your December 3, 2020 email requesting approval of the Certificate of 
Dissolution of Morningside House Nursing Home Company, Inc. under Section 1003 of the Not­
For-Profit Corporation Law of the State of New York. Your letter has been forwarded to the 
Division of Legal Affairs, Bureau of Health Facility Planning and Development for review and 
approval. 

You will be notified when this request has been approved, or if additional information is 
required. Division of Legal Affairs staff may be reached at (518) 473-3303 if you have any 
questions. 

cc: DLA 

/cl 

Sincerely, 

~tr7.~ 
Colleen M. Leonard 
Executive Secretary 



-------------------x: 

In the Matter of the Application of 

MORNINGSIDE HOUSE NURSING HOME 
COMP ANY, INC. 

For Approval of a Certificate of Dissolution pursuant 
to Section lQ_Q~ __ Qf_!_he Not-for-Profit Corporation_l__,aw 

TO: 

X 

VERIFIED PETITION FOR 
APPROVAL OF CERTIFICATE 
OF DISSOLUTION 

THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 
CHARITIES BUREAU 
44 SOUTH BROADWAY 
WHITE PLAINS, NEW YORK 10601 

Petitioner, Morningside House Nursing Home Company, Inc. (the "Corporation") 
by Katharine M. Weiss, the Chair of the Corporation, for its Verified Petition, respectfully alleges: 

1. Petitioner is a corporation incorporated under the New York Not-for-Profit 
Corporation Law on April 18, 1972, with its principal office in the County of Westchester, at 2975 
Westchester Avenue, Purchase, New York 10577. A copy of the Certificate oflncorporation and 
all amendments thereto and the complete and current By-laws of the Corporation are attached 
hereto as Exhibit A. 

2. The names, addresses and titles of the Corporation's officers and directors 
are as follows: 

NAME TITLE ADDRESS 

Richard H. Altieri, Ph.D Director 62 Forest Lane 
Jay, New York, 12941 

Neal Baumann Director 925 Westchester Avenue 
Suite LL0l 
White Plains, New York 10604 

Douglas H. Hoffman Vice-Chair, Treasurer 210 E. 68th Street 
and Apt. 3M 

Director New York, NY 10065 

NY ACTIVE-19149842.2 



NAME TITLE 

Carlton L. Mitchell Director 

Dr. Lynn M. Tepper Secretary and Director 

Katharine M. Weiss Chair and Director 

ADDRESS 

10 Ramapo Road 
Ossining, New York 10562 

50 Burnside Drive 
Hastings-on-Hudson, New York 
10706 

320 East 42nd St 
Apt. 3106 
New York, New York 10017 

3. The purposes for which the Corporation was organized are set forth in its 
Certificate of Incorporation, as amended, in Article III thereof, and are as follows: 

"To plan, construct, erect, build, acquire, alter, reconstruct, rehabilitate, 
own, maintain and operate a nursing home project pursuant to the terms and 
provisions of the Public Health Law". 

4. The Corporation is a charitable corporation as defined under the Not-for-
Profit Corporation Law. 

5. The Corporation plans to dissolve m accordance with the Plan of 
Dissolution attached hereto as Exhibit B (the "Plan"). 

6. On July 18, 2014, the Corporation sold its operations and assets and ceased 
providing healthcare services. The Corporation is dissolving because it has wound up its business 
and affairs and is no longer operational. 

7. Resolutions were adopted by the Board of Directors of the Corporation at a 
duly called meeting on proper notice on October 27, 2020, at which a quorum of 5 directors out of 
5 total directors was present, and such directors unanimously approved resolutions to adopt the 
Plan and to authorize the filing of a Certificate of Dissolution in accordance with Section 1003 of 
the Not-for-Profit Corporation Law. The resolutions of the Board of Directors, certified by the 
Secretary or other duly authorized officer of the Corporation, are attached hereto as Exhibit C. 

8. After the Board of Directors adopted the Plan of the Corporation, the Sole 
Member of the Corporation received and reviewed the Plan and resolutions were adopted by the 
Sole Member at a duly called meeting on proper notice on October 27, 2020, at which a quorum 
of 6 directors of the Sole Member out of 6 total directors was present, and such directors 
unanimously approved the Plan. The resolutions of the Sole Member, certified by the Secretary 
or other duly authorized officer of the Corporation, are attached hereto as Exhibit C. 

9. The Corporation has no assets or liabilities as of the date hereof. 

-2-
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10. Any required governmental approvals of the Plan are set forth in the Plan 
and are attached to the Certificate of Dissolution. 

11. The Corporation is submitting herewith as Exhibit D a final financial report 
on Form CHAR500 with all required attachments, showing no assets or liabilities and attaching 
the appropriate registration fee, if required. 

12. With this Petition, the original Certificate of Dissolution is being submitted 
to the Attorney General for approval pursuant to Not-for-Profit Corporation Law Section 1003. 

WHEREFORE, Petitioner requests that the Attorney General approve the 
Certificate of Dissolution of Morningside House Nursing Home Company, Inc., a New York not­
for-profit corporation, pursuant to Not-for-Profit Corporation Law Section 1003. 

IN WITNESS WHEREOF, the Corporation has caused this Petition to be executed 
this __ day of _______ , 202_ by Katharine M. Weiss, its Chair. 

-3-
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Katharine M. Weiss 
Chair 



Verification and Certification 

STATE OF NEW YORK ) 
ss.: 

COUNTY OF -----~ 

I, the undersigned, Katharine M. Weiss, being duly sworn, depose and say: 

I am the Chair of Morningside House Nursing Home Company, Inc., the 
corporation named in the above Petition. I make this verification and certification at the direction 
of its Board of Directors. I have read the foregoing Petition and (i) I know the contents thereof to 
be true of my own knowledge, except those matters stated on information and belief, and as to 
those matters, I believe them to be true, and (ii) I hereby certify under penalties of perjury that the 
Plan of Dissolution was duly authorized and adopted by the Board of Directors and by the Sole 
Member of Morningside House Nursing Home Company, Inc. 

Katharine M. Weiss 

Sworn to before me this 
__ dayof _____ ,202_ 

Notary Public 

-4-
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PLAN OF DISSOLUTION 

OF 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

The Board of Directors of Morningside House Nursing Horne Company, Inc. (the 

"Corporation") has considered the advisability of voluntarily dissolving the Corporation and has 

determined that the dissolution is in the best interest of the Corporation. 

• The Corporation has no assets or liabilities. 

In addition to Attorney General approval, the following governmental approval of the Plan 

of Dissolution is required and copies of the approvals will be attached to the Verified 
Petition submitted to the Attorney General: 

• Commissioner of Health 

• Public Health and Health Planning Council 

• A Certificate of Dissolution shall be executed by an authorized Director or Officer of the 
Corporation and all required governmental approvals shall be attached thereto before filing 

it with the Department of State. 
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CERTIFICATE OF ASSISTANT SECRETARY 
OF 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 
AND 

AGING IN AMERICA, INC. 

The undersigned hereby certifies under penalties of perjury that I am the duly appointed 
and acting Assistant Secretary of Morningside House Nursing Home Company, Inc., a New York 
not-for-profit corporation (the "Corporation"), and Aging in America, Inc., a New York not-for­
profit corporation ( the "Sole Member"), and I further certify as follows: 

Attached hereto as Exhibit A is a true, correct and complete copy of preambles and resolutions 
adopted by the Board of Directors of the Corporation approving the Plan of Dissolution and dated 
as of October 27, 2020 which preambles and resolutions have not been modified, amended, 
annulled or revoked from the time of their adoption to the date hereof, and which resolutions are 
in full force and effect on the date hereof. 

Attached hereto as Exhibit B is a true, correct and complete copy of preambles and resolutions 
adopted by the Sole Member of the Corporation approving the Plan of Dissolution and dated as of 
October 27, 2020, which preambles and resolutions have not been modified, amended, annulled 
or revoked from the time of their adoption to the date hereof, and which resolutions are in full 
force and effect on the date hereof. 

Attached hereto as Exhibit C is a true, and complete correct copy of the Plan of Dissolution that 
was attached to the preambles and resolutions of the Board of Directors of the Corporation dated 
as of October 27, 2020 and attached to the preambles and resolutions of the Sole Member of the 
Corporation dated as of October 27, 2020. 

IN WITNESS WHEREOF, the undersigned has duly executed this Certificate on the __ 
day of ______ , 202_. 

NYACTIVE-19149842.2 

Kathleen Bufano 
Assistant Secretary 



EXHIBIT A 

PREAMBLES AND RESOLUTIONS 
OF 

A SPECIAL MEETING OF THE BOARD OF DIRECTORS 
OF 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

WHEREAS, the Board of Directors of Morningside House Nursing Home Company, Inc. 
(the "Corporation") sold the operations of its skilled nursing facility in July, 2014, and since that 
time the Corporation has been collecting revenue, paying liabilities and winding-up the business; 
and 

WHEREAS, in connection with the winding-up of the business of the Corporation, the 
Board of Directors has determined to ratify and approve the previous transfer of the following 
assets to Aging in America, Inc., a New York not-for-profit corporation and the sole corporate 
member of the Corporation (the "Sole Member"), noting that the proceeds of the sale of the skilled 
nursing facility of the Corporation and certain restricted assets were previously paid over to the 
Sole Member pursuant to an Order of the Supreme Court of the State of New York: (i) funds held 
in the Corporation's depository bank account at Sterling National Bank in an approximate amount 
of $8,400; and (ii) all of the Corporation's rights to a refund of all or a portion of a $20,000 advance 
to Bemfeld, DeMatteo & Bemfeld, L.L.P. for out-of-pocket expenses related to the universal 
settlement litigation brought by the Corporation against the New York State Department of Health 
(together, the "Remaining Assets"); and 

WHEREAS, the Corporation has determined to write off certain liabilities on the books 
of the Corporation of approximately $117,600 which represent miscellaneous accounts payable to 
vendors which were paid after the sale of the Corporation's skilled nursing facility in 2014 and 
thereafter by the buyer of the operations of the Corporation (the "Remaining Liabilities"); and 

WHEREAS, the Corporation has no assets to distribute and no liabilities at the time of the 
adoption of the plan of dissolution attached hereto as Exhibit A (the "Plan of Dissolution"); and 

WHEREAS, the Board of Directors has determined that, having now taken all action 
necessary to wind-up its business, it is in the best interests of the Corporation to dissolve, to 
approve the Plan ~f Dissolution and to authorize the filing of a Certificate of Dissolution. 

NOW, THEREFORE, BE IT 

RESOLVED, that the transfer of the Remaining Assets of the Corporation to the Sole 
Member be, and it hereby is, ratified and approved; and 

RESOLVED, the write-off of the Remaining Liabilities on the books of the Corporation 
be, and it hereby is, ratified and approved; and 

NY ACTIVE-19149842.2 



RESOLVED, that the dissolution of the Corporation pursuant to the Plan of Dissolution 
be, and it hereby is, approved and that a recommendation of approval of such plan be made to the 
Sole Member; and be it further 

RESOLVED, that counsel to the Corporation be authorized and directed to prepare a 
Certificate of Dissolution and such other documents for execution by the officers of the 
Corporation as may be necessary to effect the dissolution of the Corporation; and be it further 

RESOLVED, that the appropriate officers of the Corporation be, and they hereby are 
authorized and directed, by and on behalf of the Corporation, to execute and deliver or cause to be 
executed and delivered, any and all documents and to take any and all action necessary or desirable 
to effectuate the purpose and intent of these resolutions. 

Dated: October 27, 2020 
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EXHIBIT B 

PREAMBLES AND RESOLUTIONS 
OF 

A SPECIAL MEETING OF THE BOARD OF DIRECTORS 
OF 

AGING IN AMERICA, INC. AS SOLE MEMBER 
OF 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

WHEREAS, Aging in America, Inc. is the sole corporate member (the "Sole Member") 
of Morningside House Nursing Home Company, Inc. (the "Corporation"); and 

WHEREAS, the Sole Member has previously adopted resolutions to approve the sale of 
the operations of the Corporation's skilled nursing facility; and 

WHEREAS, the Board of Directors of the Sole Member has determined it is in the best 
interests of the Corporation for the Sole Member to receive any assets of the Corporation remaining 
prior to dissolution and to assume any liabilities of the Corporation remaining after the winding­
up of the Corporation's business; and 

WHEREAS, the Board of Directors of the Corporation and of the Sole Member have each 
determined that, the sale of the operations of the Corporation's skilled nursing facility having been 
consummated, and after taking all action necessary to wind-up the business of the Corporation, it 
is in the best interests of the Corporation to dissolve and to approve the Plan of Dissolution attached 
hereto as Exhibit A. 

NOW, THEREFORE, BE IT 

RESOLVED, that the appropriate officers of the Sole Member, be, and they hereby are, 
authorized and directed to receive the assets of the Corporation and to assume any remaining 
liabilities of the Corporation in order to effect the dissolution of the Corporation: and 

RESOLVED, that the Board of Directors of the Sole Member hereby approves the 
dissolution of the Corporation on the terms set forth in the Plan of Dissolution which was adopted 
and recommended by the Board of Directors of the Corporation; and be it further 

RESOLVED, that the appropriate officers of the Sole Member be, and they hereby are 
authorized and directed, by and on behalf of the Sole Member, to execute and deliver or cause to 
be executed and delivered, any and all documents and to take any and all action necessary or 
desirable to effectuate the purpose and intent of these resolutions. 

Dated: October 27, 2020 

NY ACTIVE-19149842.2 



EXHIBIT C 

PLAN OF DISSOLUTION 

OF 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

The Board of Directors of Morningside House Nursing Home Company, Inc. (the 

"Corporation") has considered the advisability of voluntarily dissolving the Corporation and has 

determined that the dissolution is in the best interest of the Corporation. 

GI The Corporation has no assets or liabilities. 

• In addition to Attorney General approval, the following governmental approval of the Plan 

of Dissolution is required and copies of the approvals will be attached to the Verified 

Petition submitted to the Attorney General: 

• Commissioner of Health 

• Public Health and Health Planning Council 

GI A Certificate of Dissolution shall be executed by an authorized Director or Officer of the 
Corporation and all required governmental approvals shall be attached thereto before filing 

it with the Department of State. 
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STA NEW 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

Rev. 10/20 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, on 
November27, 2020. 

Brendan C. Hughes 
Executive Deputy Secretary of State 
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OFNEW 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

Rev. 10/20 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, on 
Noveinber27, 2020 . 

Brendan C. Hughes 
Executive Deputy Secretary of State 



CERTIFICATE OF AMEMDMENT 

OF 

CERTIFICATE OF INCORPORATION 

OF 

MORNINGSIDE HOUSE m.m3ING. HOME .. COMPANY I I.NC. 

Under Section 803 of the 
Not-For-Profit Corporation t~w 

We, the underliligned 0 hereby certify that: 

1: The name ot the corporation is MORNUGS::r;mi:' HOUSE 

NURSING HOME COMPANY, INC. It was ·formed under th~t name and 

the name has not been changed. 

2. The Ce(tificate ~:t' Incorporation o'!' said Corpora­

tion was filed by the Dep~rtm'ent of State on April 18 0 ·1~72 •. 

The Corporation was formed un~er the Not-For-Pro.fit Corporation 

Law and the Fµblic Health Law. 

3. The ,Corporation ia a corporation as defined in 

subparagraph (a.)(5) of Section 102 (Definitions) of the Not­

For-Profi t corpot'ation _Law, and is a Type D corporation ruider 

Section 201 {Purposes). 

4. The post office address to which.the secretary of 

State shall mail a copy of any notice reqUired by la~ is:_c/o 

Ja.ckson, Nash, Brophy, Barringer & Brooks, 330 Madison Avenue, 

New York, New York. 

5. The amendment of the Certificate of Incorporation 
11,. 

of the Corporation-effected by this Certificate of Amendment is 

to extend the duration ,of, the corporation to be perpetual. • T9 

act:iomplish the foregoing Amendment. Article ti:II of the certifi 

·cate of Incorporation, relating to the duratiofi of the 

Corporation, is hereby amended to read as follows-: 

.,--,,~ .. -, .......... ~ .. -~5"")~1~, .. ,~· ---~.-•. • ... --~·--.-..v,·-------~· .._.,...~ - ' 

" 



The dur&tion ot the Corpor_a~ion shall be 

perpetual. 

6. The man.her in which the Amendment of the Certi-:f'i-. . . 

cate of Incorporation was authorized wa~ by conae~t ot a 

ma.jority of all members o:f the C~rpor&ti()n_.,_ 1J'_O_t1ng in p,raon~ 
at a special meeting of the members duly called :for that 

purpose upon du~ notice to all members of the Co:rp~n·at:16n given 

in the manner requir'd tor a special m&eting of. the ~!Dbe:n ot 

the Corporation; said meeting was held at the of:f'iees of 
Jackson, Nash, Brophy~ Barringer & Brooks; 330 Madison Avenue» 

New York. New York~ at 5:00 p.m. on June 22, l97~i a lll&,1orlty o 

all members was present; 'tl'he cert4'1cate ~f Incorpo?'ation of. th 

Corporati·on does not require the consent of more than a 

majority of all the members to extend the corporate ~xi~tence. 

7. The following approvals and consents were endoree 

on and annexed to the Certificate of Incorporation of' the 

corporation: New York State Commissioner of Health, New York 

. State Public Health council., :New York state Attorney ,G.eneral 

and a Justice of the New York Supreme Court. 

Prior to the delivery of this Certificate of' Amend­

ment to the Department of State for f111ng., all approvals or 

consents of the bodies or officers· hereinabove set forth will 

be endorsed'upon or annexed hereto. 

IN Wil'NESS WHEREOF, we have executed this Certificate 

thieJ,ZJda.y of June, 1972. 

:: 2 
... 

.. 
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--····----··----' ,. .... ;···-·-------------·--·:-----~--------~~ .. "r·-- .. _..,.. ___ · -. ·,'. ,__ ____ . 

STATE OF NEW YORK ) 

-COUNTY OF NEW YORK 

Allens. Hubbard, Jr. and John J. 

they are the Presi­

dent and Secretary, resp~ctivdy ot MORNINGSIDE HOUSE :mmsno 
HOME COMPANY, nm.» and that they have i'etd the :foregoing , . 

Certificate of Amendment of Certificate of Incorporation of 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC., and know t~e 

contents thereof; that the suus is true 'to their own knowledge, 

except as to those matters stated therein to be alle3•d on inro • 
' . . 

m&tion and belief., and that a.s to those matters· deponenti. belie e 

them to be true. 

Subscribed and sworn to before 

me thigJ.,l~a.y of June, 1972. 

£LAINE R. GR£Eff8£RG 
Ndtary Pul>llc. Sta\e of New York 

No. 24•8673285 
.Ouallfled In Kings County 

c~r'Jf:cate Flied In New York County 
Commission Expire$ Ma_rch 30, 1974 
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STATE OF NEW YORK ) . 
ss.: 

COUNTY OF NEW YORK 

Al.le:n s. Jr. and John J. 

1. That Al.len S. HUbbard, Jr. is the President. 

of MORNIOOSIDE HOUSE .NURSING HOME CCMPA?rr ~ :t:tm. » mtmt;1oned in . ' . 
the foregoing certi:.ffoate· and was such President. ~t the time 

of the consent mentioned therein to extend the existence of 

the Corporation. 

2. That Joh,tl J. Barrett is the Secretary or 
' ' Ji: ~ • 

MORNINGSIDE HOUSE NURSING HOME CCMPANY, INC., mentioned in 

the foregoing certificate and was such Secret~ey, at 'tjle time 

o~ the consent mentioned therein to extend. the exi;tence of 

the Corporation. 

3. That they we~e duly authorized to execute and 

:file the :foregoing Certificate :·of Amendment by action of a 
r 

majority or the members of the Corporation a.t·a specia:l. meeting 

4. Such consent was given by affirmative votes 

cast in· person by a majority of a:l.l members of the Corporation 

at a. specia:l. meeting of' the members duly called for that pur­

pose after due.· notice to all members ot the Corpora.tion given 

in the manner required for a specia:l. meeting or the members 

of the Corporation; said m~eting was held at the offices of 

·" 
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. . . , 
'f.,~~~~~ ... ......;:.-............................... -, ••• ,... .. 

New York, New York on June 

of all members w1us present. 

5. That the Certificate of 

at 5:00 p.m.; a 1Uojor1ty 

of this 

Corporation does not require a conaen~ of more than~ -~·~,L~ 
o:r all the milm.bera to extend the corporate e.:ds.tence. 

Subacribed~d sworn to before 
me thia.,tJ da.y of June, 1972. 

ELAINE UR::: 
Notary Public. StMe nf New York 

No. 24-8673285 
Qualified In Kings County 

Certlfic:ate Filed In New York Cou~ty 
Commission Expires Marcil 30, 1974 
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,EXISTENCE 

OF 

MORNINGSIDE HOUSE NURSING HOME CO,iPANY, Ill~. 

BY C9MMISSIONER OF BEAIJ.f'H 

I,. HOLLIS s. INGRA.HAM., M.D;., Commi·Hioner ot Health 

of the state. of New York, do ~his ft..9~ay ory~1912, 

pursuant to Article 28-A of the Public Health.Law ~d-Section 

804 of the Not-Fo~-Protit Corporation Law hereby certify that 

I consent to the tiling of the foregoing certificate to extend . - ~ .. 

the e~istence of MOl\NINOSIDE ROUS~ MU~ING HOME CCMPAN:Y» lNC. 

with the Secretary of State of the State of New York. 

HOLLIS s. INGRAHAM., M.D. 
COMMISSIONER OF HEALTH 

WAIVER OF NOTICE OF APPLIC,o/fION 

BY A'l"l'ORNEY-O!NERAL 

Notice of application waived. (This is not to be 

deemed an approval on behalf of any Department or Agency of · 

the State of Hew York., nor an authorization of a.ctirtties 

otherwise limited by law). 

Dated: i~ / 7 I 1972 

·- 6 

.',,. ..... .. 

LOUIS J. LEFKOWITZ 
Attorney-General 
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'CONSENT TO EXTEND THE·EXISTENCE 

OF a 

BY A RESIDENT SUPR»m.OOUR'l' JUSTICE 

I, SAM'O'Jlir. .J l\QS:mlil II Justice of the 

Supreme Court of' the State ot New York for the -F:1rst{.fud:fc:tai 

District hereby approve the within Certificate to'extend the 

existence of MORNIJIG~~ ~OUSE NURSING 

Dated:~ );-y·~ /~972 
. . 
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STAHOFN£WYORK 
DEPARTMENT OF HEALTH 

AL El ANY 

.September 21, 1972 

.KNOW ALL MEN BY THESE PRESEl.ll"TS: 

In accordanee with action taken aft~r due 

inquiry artd investigation at a m~_eting of the Pub:l_ic Health Council 

held on _the 28th day of July, 1 ~72 ~ I hereby certify that the, 

Certificate of' Amendment to the Cer\ificate of Incorporation of" 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. exginding its existence 

to perpetuity is APPROVED. 
.,. 

EU NE N 
-Executiv~retary 

... 

COVWCII ----~----.: 
NORMANS~ MOORE, M.O, HOWARD A. RUSK, M.0. 

·., 

CHAIRMAN 

CEORO£ eiEHR, M,D. 
BLOME.VA P. SONO 

OE:TLE:"V a·AONK, Ph, 0~ 

GOR-OON E. BA OWN 

,-,.ORTON P. HYM•N 
CHAFII..ES T. \..ANtQAH 
GEPAl,.D 8, MANLEY, M,D" 

c;e-,oqC,£ A. METC•LF 

W. KENNET~ ~NO, 0,0. 

JOHN F', ROACH, M,O, 

Wll..LIAM H, WISE l.Y, C,,ENC. 

HOL.i.:15 S,, 1"iGRAHAM, M.:, 
€ :it QFFIC!O 

" 



. .. . 

;.·· - ...... ~-----···--···-··· .. .i::::.___ ,.;.::. 
,,· ·~--L~"·: 

,'~~., 

··~. '' 

CERTIFICATE OP ~-

,, 1-· . ~ . 

I 

_,, .. 
~) .. , 

);·,::: 



STATE NE 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document the custody of the Secretary of State and that the same 
is a true copy said original. 

Rev. 10/20 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, on 
November 27, 2020. 

Brendan C. Hughes 
Executive Deputy Secretary of State 
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·. CER'l'I:PtCATlf:. OF INCP~OR:~Vl'IO?f . ·,. 
OF 

., ;,•, .. . ..... . ~ .... , .... , .. ,~- J.:.• .... ·. 

COMPANY1 INC~ .. 

. . : . '. 'gridei:' :sec•tion aoJ · rif.; the ('. ·:, 
~qt:~-Foi~.Profi.:~. Co:rp9dt:.iori ·Law.- '· 
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: ....... .' .. • >~ ... . ~! . . ~·.; ~.1 • ' . 
name. has .. not. beeh ' ~~anged. 

2 •.. The Cert:j.ficate of _Incorporation of said Corporation 

~wa~ ·n1ed by the -Department of state on ~pril 18, 1972 •. -'.1.'he Corp­

. Q:,:-:e;t:i;_QJ) .W.;§.·~.i;q!'~d i,ii:i~~ the N'et_-FO:t\l!1/Profit Corporation La:w and 
:--th~.f,~iI~-~;~ith .. i~~::· ... . . . .. ··- ·· :. .:. , .. ~ ~-- ... · · 

3 ... Th4:t· corporation is a corporation as defined in sub-
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· :J&ckson. & lfash, 330 Madison .Avenue, New YQ:i:'k, New 

. ' . .. . ··. . :..- ' .. .- . . ... . ... · . . . ' .. 

:s. :~1:1~ ~.nclfnen1:~ <>fthe Ce;trtificat.e of 

law hi o/o 
. ·~ 

York 1'001,. 

Incorporation ot 
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.. 
. ___ c, ,. 'ii.ore tha~: tventffiv~:,.:and. to ~ffy'tbeaddreH to Whioh'~ne 

sa~retaryotabte.shall ~,ii ~y nOHoe.~equlred·by law to re­

.·. 'fle~t the correct n~ of Jackson iii Ni:u,h. 'l'o. eu;:complish the 

f(,)l"ag,oing.,tAm!!hdmen~s, Article's~ VI arid XIV, respectively, Of tM 

. 'eertit1.~~-~~ ·-()f, ),'.AC%~or.i.1;,ion al;'e tiereby -~ded to :read as fol .. .a 
' ::: .. 

: :c-;~·t\*~;-,,ii·~t<Df 'directo~/~f.,.the·.corpo~ ,tion .. , . 
_sh~+1:·~; riq~ __ :te'sa. t:hi\fl t.ljree nb,r,,mo.re .th..« €wen-

, .. :,:Y.,-,.fiV'e.:: ,Pirec~ors .shaU be elec7.e,f.P:Y. the mem-, 
.. · .... <'~:t;E(,pf..:~~ .. Corporation. · .. One add;1;t'ional .director 

~y' tie ~estgriated by .the C9mmlasioner ·of Health 
.. of the State· of New York (hereinafter referred to 

as:t;He'· 11 ¢bi1\riiT!jsfioner"~. In :the absenee .. ,of f.raud 
.9.r bad ;C\a~ th saii:1 additional director appointed 

,~d,y:·titEf,ebll'®:j.ij_si_on:er sha11•:ns,t be. pe.rsonaHy-...iu 
. , for ~the deb.ts; oblitj'aHO'ns or '-1iab.iliJ.t..e.s of fl! 

Corporation.'' ·. · : · 

"The·post office address t.o which'the Secretary' 
6f'"'State· shaH ma¾t, a copy of any notic7 require~ 
Qy~-l,a.,'WAS.L' c/o Jackso.n & Nash., no M.a(i*son Avenue I 

. ,i;,New York~ iiiew·York 10017·," - · . ,. . . · 
. ' . 

'---~+- .. 6. .!J.'he manner fn whi.ch the ~ndmefft~·or-·the Cert'ificate 
' .. . .· ... ' ' . Q. ' ;.,. 
°:f .rn·corporat,i.on was Z1uthorized "!as by consent of a majority of 

,, all nieltlberi$ ·Oft.he. Corporation, voting in person,, at a s_:ecial (t - -a 

iuee~ing o!; ~thf: me~~s duly called fer that purpose upon· due notice . 

·· · · ftf an meiru:iers 6£ the Corporatiln given in the manner reQuire(:I_ for 

,..'....~.4.:.:.IP.:e2!.tl l'lliee.tirig of t:b,.e members .of"'the C<?rporationt said meeting 
• • • • < "• :~ • :- •, •.. • • • "''' -<, .. , •0, • • .;_ • ~ "• •-~-- ¥ • • • -····-•·•~•M~•·•- ··-· .... 

• ~s held i:tt'. the offices of the Corporation, 1000 p-~·lh~~- P~rkway, 

: ij~c:>n~, ••~ ¥9idtt at 3 :P~M~ on March l!h l980J · a" majQ.rity of all 

· ,: ·;~~rl'i~ J;~~~~~, the ~ertifioat~ of :J;ncorp<>rati<m of the corp-
... ,, 



" 

. ,., .'. 

' . 

reqt:1ired by law. . _ 

than a ~jor_ity 

di:i:ectors or t;o changG- · 

any not.ice 

. :7 ~ · -- 'l'h~·~f~cllowing~• ap;p!'.O~_als and. _ccms~n ts were endorsed : 

. tin- '2antl/ iuui~xiaiit,-0,0'.t,'tl~ $:J!'"t!ifj.~at:e. of ::Irrcorpot-ati-on · of the. Carp- · . . 
State 

oftp.1s certi:f:icate of Amendment 

to .. t:~~ Depa:r~nt of State. for filing I all approvais: or consents 
,. -~ ·--.· ;... ___ ' --~ , ••.. ··~·' ..... ,,~ ... __ .,,..; .,,,_ ·~---·····~' l' • ., • 

: .6t · "the bodies .or off icera herein~~~ s~t:···torth-·wi.-i I -_be ·encrorsea--
. . I ' 

·' : . ' . . ·! . 

upon -p'r annexed hereto. 
t '.£ii·. . . . . 

tN'WI'l'NESS WHEREOF, we have· execute_d this Certificate 

-this-. 19th: day of March,. 1980_. 

Leonard T. scu~!y 1 

·, : 
- .. _ 1 



. •·: 

. LEONARD T. SCULLY and ROSS B. Hii.o:e:1:twro., bei'hg 

~e'Yer~Uy, duly:s-.ror~, ·depose and. 'l?;ay t}:lat they are the Pz:-esideil.t 

a~4 ~eC:reti'.tq_; :t<!S~~ctively ;· of MORNI!-iGSIOE Ei09SE NuM:tNG J!O.~ ... 
. . . ~ . ";•",: :".:;.~- :!i-,>-:::··~-iy:·:'" .. 

c~~Y':, :t~C ••. ~ncF~~t.they ha~ _read ·th.~' foregoing CertHI~ate .··· 
., ..... 

. ·i:>f ~ridment. tj.f Cer:tiUoate of Incorporation <c,f 'MORNINGSIQE HpUSE 
. . . , . ' ; , .,: _:. ' . .. 

··~uR.$I~G.HPM!i: GQM!:!ANY i_ INc·., · and_ )mo,w the· contents th~~~of:·· that . ' 
. th..; ~:11o1.:::i:rµe:i;6/ti;:elr ()wn"knowledgip,. except as to tnb~e matt~rs 

··-------·"' -~ '. _.: - ··.·-:~-...--:·~ ~" ··-:--- --~·-·;;.J.:,,i.': ....... -.. . ,· ·- . • . . ,~ . \'' . . , 

lil~abid:t!:l'ie'.reiri. to be, .al.'legiad ·on. 1ntormatlon and--helief, and.that 
·-· 

11s. to.tho.ie::;mat.te:rsLdeponent~ 15elieve~:tnem·to 'be; tr'tle.:. 
: :.··.. • \, . . . : . ••• ' (: . ' • ~ ...... ··~ ·-. • ' . • ? -

;:.­:~r: 

··-,•-··- ·-··- -·c··- ··- ·--··. ------ •• 

·-·~ .. ··~- ·:- .. , __ ," . 

. "' JI 
.and sworn to before 

• « .,:.eonard. '.t' •. Soul:ly4i' 

, . ,.,.. 

., 



· .. BY COMMISSIONE:R 'OP' HEALTH . 
~· 
( 

-\•• • _, ... , ,,. • .• : ':~:>,:•:•~•.::.::;.:.: :~:,.~:::·"~,~-, ••a:-:"';~ .. ::,;• H,T • -~.--.,- •.;-. _ • _ '"".' .'c:~ :- -~ • •, • V ,_ S '""., ,-·- - ~, .,.,,,, ,•• _, •"""'•':» 

. IN¢.' to .:l,:11:cr·ea.se. thee ·,number of directors to twenty-... ,. . 

_fi:ye and tp modj.fy · the address to which the Secretary of State 

sha.1; sendany.notic:e required by law. 

DAVID AXELROD,· M.D. 
COMMISSIONER OF HEALTH 

·•••,~-n·-~---·-·-.--•: •~-....--·-,' ___ ,,. 
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DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
1s a copy of said original. 

Rev. 10/20 

WI1NESS my hand and official seal of the 
Department of State, at the City of Albany, on 
November27, 2020. 

Brendan C. Hughes 
Executive Deputy Secretary of State 
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~ Vmtguard Corpornte Services, Ltd. r O ~ . ~ 
NcwYun.Sldtc 

511 O200 0 ¥'~J 
Department uf Sllllc 

n,~i~,on ofCmpomuons, Slate Reconh 
uml U111fom1 Cnmmerdnl Cude 

41 Slate !>tr«t 
Albllll>, NY 1223 I 

11ww dos s111tc ny u.s 

CERTIFICATE OF CHANGE 

Morningside H~use Nursing Home Company, Inc. 
(/mer/ Name 11/ IJomesllc Cllrparo11on) 

Under Section 80.l·A of the Not-for Profit Corporation Law 

FIRST: The numc of the corporation is: Mo.r.ningsida...Jlouse....N.w::sing_Home_company, Inc. 

N/A lfthc name of the corporation has been changed, the name under which it was formed is-· __ _ 

----. ---- --------------------------

SECOND: The certificate of incorporation was filed by lbe Department of State on: ___ _ 

-April 18 , __ 19-7 .. L ___ _ --------· 
THI RD: The chnngc(i.) cflcctcd hereby arc: !Check ,,pprt1prlate bax(es)I 

D The county locution, within this state, in which the office of the corporation is located, is 
chungcd lo: ------------------------------

[;}; The addrei.s to which the Secretary of State shall forwnrd copies of process accepted on 
behulfofthc corponiuon is changed to rend in its entirely as follows: c/o the President 
l~OQ ~e.lh~m_P~t~W9YJ-1!r9...!l.X1 New York 10461 

~ --- ---..----- -- ·---------- -------------
D 1 he corporation hereby: l('/J4•L'J. 011cl 

CJ Dc!>ignale!>_. ______________________________ _ 

us its registered agent upon whom process against the corporation may be served. 

'I he !>lreet address of the registered ugcnUs-· __________ _ 

D Changes the de!>ignation of its registered agent to: _________ _ 

.. _ --~---------- , The street uddrcss of the registered agent is: __ 

--------
D Changes the address of Its registered agent to: 

-- ---- -- ----. - -- -----------------
0 Rcvol-cs the autlmrily.of itl> rcgi!.tcrctugcnt. 

D0S-1562 {Rev. li/041 
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FOURTH: The change was m1thori1.cd by the board of director;. 

V~'f:~_ 
{S1i:m11ure) 

William T. Smith, Presq,dent/cm 
(Name a11d T11Je n/S1g11cr) 

CERTIFICATE OF CHANGE 

Morningside House Nursing Home Company, Inc. 
(lmcrl Name of IJom~stu: CorporatranJ 

· Under Section 803·A of the Not-for-Pro lit Corporation Law 

filer's N11me __Mar.sena-M.. Farrj.s ,.--.:E:,..:• S=.::.• _______________ _ 

Address Cadwalader, Wickersham & Taft LLP, One World Financial Center 

cuy,Suuennd/.lpCodc New York, New York 10281 

NOi h: lhi:. fom1 \\W. pre(l:lfcd by the New Yorl S111tc DepanmcnlofStatc. You urertol required to use this fonn. 'lou 
m.sy droll your 0\\11 form or use form~ uvuilablc 111 lcgul stationery stores.1lu: Department of State recommends that 11II 
document., be prep,m:d under the guidance of 1111 uttomey, I he ccrtlficule must be subm1t1ed with D $20 tiling fee. 

DRAWDOWN ACCOUNT#52 
Vun~uard Corporate Scn1iccs1 Ltd, 
Cu~tomcr Reference: 100276D 

ST~TE OF NEW'VORK 
DEPARTMENT OF STATE 

FILi..,. NOV O 2 2005 
TAX$ __ ~ 

ri:__pav 
P,A 



STA NEW 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and the same 
is a true copy of said original. 

Rev. 10/20 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, on 
Noveinber27, 2020. 

Brendan C. Hughes 
Executive Deputy Secretary of State 



DRA WDOWN ACCOUNT #52 
IIJ80G8 V~ud Corporate Services, Ltd. 

CERTIFICATE OF CHANGE 

OF 

MORNINGSIDE HOUSE NURSING HOME CO:MPANY, INC. 

Section 803-A of the Not-For-Profit Corporation Law 

The undersigned. being the President/Chief Executive Officer, of MORNINGSIDE HOUSE 
NURSING HOME COMPANY, INC .• does hereby certify and set forth as-follows: 

FIRST: The name of the corporation is: 

MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

SECOND: The Certificate of Incorporation was filed by the Department of State on April 
18, 1972, under the Nor-For-Profit Corporation Law. 

THIRD: The Certificate of Incorporation is hereby changed as follows: 

The address to which the Secretary of State shall mail a copy of any process against the 
corporation served upon him/her, is hereby changed to: 1200 Waters Place, Suite 303/305, Bronx, 
New York 10461. 

. FOURTH: This change to the Certificate oflncorporation was authorized by the Board 
of Directors of the Corporation. 

IN WITNESS WHEREOF, this Certificate of Change has been subscribed this 18th .day of 
November, 2014, by the widersigned who affinns that the ~ents made herein are true under the 
penalties of perjury. 

S/ William T. Smith, Ph.D. 

William T. Smith, Ph.D. 
President/Chief Executive Officer 

141118000412 
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CERTIFICATE OF CHANGE 

OF 

MORNINGSIDE HOUSE NURSING HOME COMP ANY, INC. 

Under Section 803-A of the Not-For-Profit Corporation Law 

Cadwalader, Wickersham & Taft LLP 
One World Financial Center 
New Yorki New York 10281 

DRA WDOWN ACCOUNT #52 
Vanguard Corporate Services, Ltd. 
Customer Reference: 126245A 

@ 

STATE OF NfWYORK 
9Ef A~TMENtOF STATE 

FILED Nov 18 2014 
!AX$ 

tr~l: 



Exhibit A (cont.) Amended and Restated By-laws 



MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

NYACTIVE18128443.2 

AMENDED AND RESTATED BY-LAWS. 

Effective December 10, 1999 
Amended and Restated June 18, 2019 



MORNINGSIDE HOUSE NURSING HOME COMPANY, INC. 

BY-LAWS 

ARTICLE I 

Members 

1. Aging in America, Inc. shall be the sole Member of the Corporation. All actions of 
the Member shall be taken only after they have been authorized by the vote of a majority of the 
entire Board of Directors of the Member, but in no event less than three such Directors, taken at a 
duly called meeting of such Board. 

2. To the full extent permitted by law, the Member shall have the right and 
responsibility to undertake the following activities on behalf of the Corporation, and the Board of 
Directors and officers of the Corporation shall not interfere with these functions: (i) the 
development and establishment of a common mission statement, and the amendment thereof from 
time to time, (ii) retainment of the Corporation's endowment funds; (iii) raising of funds through 
charitable contributions and events, (iv) developing strategic plans and policies, provided that the 
Corporation shall retain the sole power to approve its budget, (v) engagement of non-employee 
attorneys, accountants and other professional consultants ( other than medical or nursing servicing 
services), (vi) decisions pertaining to the dissolution of the Corporation, (vii) decisions pertaining 
to the sale of the assets of the Corporation provided such power does not include the authorization 
to file a Certificate of Need Application and (viii) decision with respect to services or contracts 
pertaining to the Corporation. Notwithstanding the above, the decisions related to ( a) the use of the 
Corporation's endowment funds, (b) the approval and implementation of budgets and ( c) the filing 
of Certificate of Need Applications remain within the sole discretion of the Corporation. 

3. The Annual Meeting of the Member ("Annual Meeting") shall be held in the month 
of June, on such day, at such time and in such place, within or without the State of New York, as 
the Board of Directors or the Chair of the Board shall select and as shall be designated in the 
Notice of Meeting, for the election of Directors and the transaction of such other business as may 
come before the meeting. 

4. Special meetings of the Member may be called at any time by the Board of 
Directors, the Chair of the Board or upon the written request of the Member who shall file such 
request with the Secretary of the Corporation. All special meetings shall be held at such time and 
place, within or without the State of New York, as shall be designated in the Notice of such 
meeting. 

5. A written Notice of every meeting of the Member stating the place, date, hour and 
the purpose or purposes of the meeting, and, in the case of a special meeting, indicating that the 
Notice is being issued by or at the direction of the person or persons calling the meeting, shall be 
given, personally or by mail, by the Secretary not less than 10 nor more than 50 days prior to the 
date of such meeting, to the Member. 

-2-



6. At any meeting of the Member, the Member shall constitute a quorum for all 
purposes, including election of Directors, except as otherwise provided by law, the Certificate of 
Incorporation or these By-Laws. 

7. The Member is entitled to the sole vote at a meeting on all matters to come before 
the meeting by its duly authorized representative or by proxy appointed in writing subscribed by 
the Member's duly authorized attorney and delivered to the Secretary of the meeting. 

ARTICLE II 

Directors 

1. The affairs of the Corporation shall be managed and controlled by a Board of 
Directors which shall meet no less frequently than annually. The Corporation shall be operated in 
accordance with all applicable provisions of the State Hospital Code, any facilities constructed by 
the Corporation shall be constructed and operated in accordance with all applicable provisions of 
such Code. The Board shall make every effort to avoid any contract being entered into which may 
involve a conflict of interest between the Corporation and its Member, Directors, officers or other 
affiliated persons as set forth in article X hereof. 

2. The board shall consist of not less than five (5) nor more than twenty-five (25) 
Directors, divided into three classes, Class A consisting of not less than two Directors elected for a 
term ended in 2000 and thereafter for a term of three years, Class B consisting of not less than two 
Directors elected for a term ended in 200 I and thereafter for a term of three years, and Class C 
consisting of not less than one Director elected for a term of three years. One additional Director 
may be designated by the Commissioner of Health of the State of New York; in the absence of 
fraud or bad faith, any Director designated by such Commissioner shall not be personally liable for 
the debts, obligations or liabilities of the Corporations. 

3. Except as otherwise provided herein, Directors in the number required to be elected 
for an ensuing year shall be elected by the Member of the Corporation at the Annual Meeting to 
serve until the next Annual Meeting and thereafter until their respective successors shall be elected 
and qualify. 

4. Each directorship shall continue until terminated by death, resignation, removal or 
the expiration of a term of directorship. Any Director may resign at any time by delivery of notice 
of such resignation to the Chair or Secretary of the Corporation; notice of resignation shall be 
effective upon such delivery. Any Director may be removed at any time, with or without cause, by 
the Member held at a regular or special Member meeting. 

5. In case of a vacancy in the Board of Directors for any reason, the Member shall elect 
a new Director to fill the vacancy at a special Member meeting to be called and held as soon as 
practicable. The Director so elected shall serve out the term of the Director he or she replaces. 

-3-



6. Regular meetings of the Board of Directors shall be held at such places, within or 
without the State of New York, on such day and at such times as the Board of Directors or the 
Chair of the Board shall select and as shall be designated in the Notice of such meeting. The 
Secretary shall give to each, Director written notice of each such meeting not more than forty nor 
less than ten days prior to the meeting. Officers and committees shall be elected and chosen at the 
Annual Meeting for the succeeding year and other organizational business shall be transacted. 

7. Special meetings of the Board of Directors may be held within or without the State 
of New York and may be called at any time by the Chair of the Board or upon the written request 
of any two Directors who file such requests with the Secretary. The Secretary shall give to each 
Director at least three days' written notice of any such special meeting, which notice shall state the 
date, time and place of the meeting. 

8. At any meeting of the Board of Directors (i) a quorum shall consist of a majority of 
all Directors, provided that in the absence of a quorum, a majority of those Directors present at the 
meeting may adjourn the meeting from time to time until a quorum is present so long as at least 
two days notice of the adjourned meeting is given to all Directors, and that any business may be 
transacted at any adjourned meeting which might have been transacted at the meeting as originally 
called; (ii) each Director shall be entitled to one vote on all matters that are put to a vote, and (iii) 
the act of a majority of those Directors present at a meeting at which a quorum is present, but in no 
event less than three such Directors, shall constitute the act of the Board unless otherwise provided 
by law, the certificate of incorporation or these by-laws. 

9. The Member may from time to time elect such individuals as it shall deem 
appropriate Honorary Directors of the Corporation. Honorary Directors shall not be Members of 
the Corporation, shall have no voting rights of any kind, and no right, title and interest in and to the 
Corporation or its property. They may attend meetings of the Directors, but they shall not be 
counted for the purposes of determining a quorum thereat. 

10. Any action required or permitted to be taken by the Board of Directors or any 
committee may be taken without a meeting, if all members of the Board or committee consent in 
writing to the adoption of a resolution authorizing the action. The resolution and the written 
consents thereto by the members of the Board or committee shall be filed with the minutes of the 
proceedings of the Board or committee. 

11. Any one or more members of the Board of Directors or any committee may 
participate in a meeting of such Board or committee by means of a conference telephone or similar 
communications equipment allowing all persons participating in the meeting to hear each other at e 
same time. Participation by such means shall constitute presence in person at a meeting. 

12. Every Director shall attend at least 75% of all meetings of the Corporation held during a 
fiscal year, unless in the case of a particular meeting, he is excused therefrom by the Chair of the 
Board of Directors for good cause, including, but not limited to illness. If a Director fails to meet 
this minimum, his or her office will become vacant at the discretion of the Board of Directors. 
Imposition of this rule may be waived due to extenuating circumstances. 

-4-



ARTICLE III 

Officers 

1. The Member shall elect the President of the Corporation, who shall serve at the 
pleasure of the Corporation and be removed by the Corporation at any time with or without cause. 
The Member shall also fix the compensation and other terms of the President's employment. The 
Directors shall not, under any circumstances, have the right to remove the President or change his 
compensation or any other tenns of his or her employment theretofore fixed by the Member. The 
President shall (i) be the Chief Executive Officer of the Corporation, and shall be responsible for 
and have the authority to direct the day-to-day operations of the Corporation subject to direction of 
the Board of Directors, which shall establish all policies for operation of the Corporation, (ii) meet 
all licensing and other requirements imposed on those who hold his or her position, and (iii) need 
not be a Director but shall be given notice of and have the right and be expected to attend all 
meetings of the Board of Directors and of each committee of the Board. 

2. The Chair of the Board shall preside at all meetings of the Board of Directors, 
including the Annual and any special meeting of Directors and shall perform such other duties as 
are necessarily incident to the office of the Chair of the Board. 

3. The Vice Chair shall, in the absence or disability of the Chair of the Board, perform 
the duties and exercise all the powers of the Chair of the Board, and, in the absence of both the 
Chair of the Board and Vice Chair, the Treasurer shall perform the duties and exercise all the 
powers of the Chair of the Board. 

4. The Treasurer shall have general care and custody of all funds and securities of the 
Corporation subject to the directions of the Board of Directors. He shall maintain full and complete 
records of all financial transactions and shall submit financial reports to each meeting of the Board 
of Directors and Member in such form as the Directors may prescribe. At the Annual Meeting he 
shall submit a detailed report of the transactions of the Corporation for the preceding fiscal year. 
The Board of Directors, in its discretion, may require that the Treasurer, and such other persons as 
may be designated to handle funds of the Corporation, be bonded. The books, accounts and 
investments of the Corporation shall be audited and examined by certified public accountants to be 
appointed annually by the Member at the Annual Meeting or whenever the Member may direct. A 
copy of their audit and report together with the annual report of the Treasurer shall be presented at 
each Annual Meeting of the Member and the Board of Directors. 

5. The Assistant Treasurer shall, in the absence of the Treasurer, perform the duties of 
that officer. 

6. The Secretary shall keep a record of all the meetings and proceedings of the Board 
of Directors, and shall notify the Directors of all their meetings. The Secretary shall notify the 
Directors of the Annual Meeting and any special Directors meeting, and shall perform all the duties 
incident to such individual's office. The Secretary shall be the custodian of the records and seal of 
the Corporation, and attest all acts of the Corporation when such attestation is required or deemed 
advisable. 
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7. The Assistant Secretary shall, in the absence of the Secretary, perform the duties of 
that officer. 

8. The President shall appoint all operating officers of the Corporation, who shall 
report to him or her, serve at his or her pleasure, and be expected to carry out his or her orders, 
subject to any policy directions of the Board of Directors. These officers shall include, but not be 
limited to, a Chief Financial Officer of the Corporation, a New York licensed nursing home 
Administrator, and a Director of Nursing, subject to the approval of the Board of Directors where 
required by law or regulation. The Chief Financial Officer, as well as such officers as the President 
may deem necessary shall (i) meet all licensing requirements imposed on those persons who hold 
their respective positions, and (ii) need not be Directors but shall be given notice of and have the 
right and be expected to attend all meetings of the Board of Directors and of each committee of the 
Board. The President shall fix the compensation and other terms of employment of all operating 
officers, subject to the direction of the Board of Directors, and shall have the right to remove them 
at any time, with or without cause. 

9. Except as otherwise provided in these By-Laws, no Member, Director, officer or 
employee of the Corporation shall receive any money from the Corporation nor any pecuniary 
profit from the operations thereof, except reasonable compensation for services actually rendered to 
it, and reimbursement for expenses incurred in the performance of such services. 

10. Subject always to the specific directions of the Board of Directors, the Chair of the 
Board, Vice Chair, President, Chief Financial Officer, Treasurer and such other officers as the 
President may from time to time designate, severally, shall have power to give receipts for monies 
due and payable to the Corporation from any source, and to execute and deliver, and to affix the 
seal of the Corporation (when such affixing is deemed necessary or advisable) to, mortgages, 
contracts, reports, certificates, leases for property rented by or to the Corporation, certificates 
acknowledging satisfactions of judgment and mortgages, assignments of mortgages, extensions of 
mortgages, transfers of and powers of attorney to transfer, and proxies to vote upon, stocks, bonds 
and other securities standing in the name of or owned by, the Corporation, and any and all other 
written contracts, agreements or instruments to which the Corporation shall be a party. 

11. Officers other than the President and those operating officers to be appointed by the 
President shall be elected by the Directors at the Annual Meeting and shall serve, at the pleasure of 
the Board, until the next Annual Meeting, or until their successors are elected and qualify. The 
officers elected by the Directors shall include the Chair of the Board, the Vice Chair, the Treasurer, 
the Assistant Treasurer, the Secretary and the Assistant Secretary. In case any such officer's 
position becomes vacant by reason of death, resignation or any other cause, an officer to fill such 
vacancy shall be elected as soon as practicable at a regular or special meeting of the Board of 
Directors. Every officer so elected shall, unless sooner displaced, serve until the next regular 
election of officers at the Annual Meeting. 

12. In the case that any position of officer appointed by the President becomes vacant by 
reason of death, resignation or any other cause, an officer to fill such vacancy shall be appointed by 
the President as soon as practicable and shall serve at his or her pleasure. 
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ARTICLE IV 

Committees 

1. The Board of Directors may appoint an Executive Committee, which shall consist of 
not less than three Directors, including the Chair of the Board of the Corporation who shall be the 
Chair of the Committee. Vacancies occurring in the Executive Committee from any cause shall be 
filled by the Board of Directors at any meeting thereof by a vote of the majority of the entire Board. 
The Committee shall have the power to establish its own rules of procedure and to determine the 
time and place of its meetings. A majority of the members of the Committee shall constitute a 
quorum for the transaction of business and in every case an affirmative vote of a majority of the 
members present shall be necessary for the taking of any action. The Committee shall keep regular 
minutes of its proceedings and shall report the same to the Board. During the intervals between the 
meetings of the Board of Directors, the Executive Committee, except as limited by law, the 
Certificate oflncorporation, these By-Laws or the direction of the Board of Directors, shall possess 
and may exercise all the authority and powers of the Board in the management and direction of the 
affairs of the Corporation except that the Committee shall not have authority as to the following 
matters: 

(i) The submission to the Member of any action requiring the Member's 
approval under the Laws of New York; 

(ii) The filling of vacancies in the Board of Directors or in any Committee; 

(iii) The fixing of compensation of the Directors for serving on the Board or on 
any Committee; 

(iv) The amendment or repeal of the By-Laws of the adoption of new By-Laws; 
or 

(v) The amendment ofrepeal of any resolution of the Board which by its terms 
shall not be so amendable or repealable. 

2. The Board of Directors may from time to time appoint such other standing or special 
committees as may be necessary to carry out the functions of the Corporation. These Committees 
shall have such duties and powers as are granted to them by the Board, but in no case shall have 
powers which are not authorized for standing committees under Section 712 of the New York State 
Not-for-Profit Corporation Law. 

3. The Board of Directors or the Chair of the Board, subject to approval by the Board, 
may appoint committees of the corporation. These committees shall have such duties and powers as 
are granted to them by the Board, but in no case shall have powers which are not authorized for 
standing committees under Section 712 of the New York Not-for-Profit Corporation Law. 
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ARTICLE V 

Medical Staff 

1. The Medical Staff of the Corporation shall be appointed annually by the Board of 
Directors at the Annual Meeting; in the interval between annual appointments, the Board may 
appoint additional persons to the Medical Staff. The By-Laws of the Medical Staff ( which shall 
include provisions for and minimum licensing or other requirements of the Medical Staff and 
temporary appointments to the Medical Staff), and any amendments thereto, shall be submitted to 
the Board of Directors for its approval. 

2. There shall be a Medical Staff Liaison Committee which shall meet periodically but 
not less than once a year to discuss and review medical services. This Committee shall be 
composed of the President, Administrator, the Chief Financial Officer, Vice President Medical 
Services, the Medical Director and not less than two nor more than four Directors; such Directors 
shall be appointed annually by the Chair of the Board. Such Directors shall attend meetings of the 
Medical Staff as the representatives of the Board of Directors and shall present periodic reports to 
the Board of Directors on the medical services being rendered by the Medical Staff. 

ARTICLE VI 

Funds and Securities 

1. The monies of the Corporation shall be deposited in the name of the Corporation in 
such banks or trust companies as the Board of Directors may designate, and shall be drawn upon 
only upon authorization by, or upon checks signed by, such officer or officers, or such other person 
or persons as the Board may from time to time designate. 

2. The securities owned by the Corporation shall be held in such custody as the Board 
of Directors may designate. 

ARTICLE VII 

Fiscal Year 

The fiscal year of the Corporation shall be fixed, and shall be subject to change, by the Board of 
Directors. 

-8-



ARTICLE VIII 

The seal of the Corporation shall be circular in form, and shall contain the name of the Corporation, 
the State and year of its incorporation and the words "Corporate Seal." 

ARTICLE IX 

Pluralism and Diversity 

The Corporation will strive to ensure that its Member(s), Directors, officers and staff have a 
shared belief in its mission and essential values, and sufficient commitment to give the time and 
resources needed. However, also mindful of an overall mission to improve our society, the 
Corporation affirms its commitment to reflecting our society's diversity in its Member(s), Directors, 
officers, staff and programs. 

ARTICLEX 

Conflict of Interest 

1. A conflict of interest or potential conflict of interest may exist when the interests or 
concerns of any Member, Director, officer or staff member of the Corporation or member of said 
person's immediate family, or any party, group or organization to which said person has allegiance, 
may be seen as competing with the interests or concerns of the Corporation. 

2. Any actual or potential conflict of interest shall be disclosed in writing to the Board 
of Directors by the person concerned. When any such conflict of interest is relevant to a matter 
requiring action by the Board of Directors, the interested person shall call it to the attention of the 
Board of Directors [ or its committee] and such person shall not vote on the matter. 

3. The person having such an actual or potential conflict shall retire from the room in 
which the Board [ or its committee] is meeting and shall not participate in the final deliberation or 
decision regarding the matter under consideration. However, that person shall provide the Board or 
committee with any and all relevant information. 

4. The minutes of the meeting of the Board or committee shall reflect that the conflict 
of interest was disclosed and that the interested person was not present during the final discussion 
or vote and did not vote. When there is a doubt as to whether a conflict of interest exists, the matter 
shall be resolved by a vote of the Board of Directors [ or its committee] excluding the person 
concerning whose situation the doubt has arisen. 

5. In addition to the requirements of Paragraph 2 of this Article IX, a conflict of 
interest disclosure statement in a fonn approved by the Board of Directors shall be furnished 
annually to each Member, Director, officer and others designated by the President who is presently 
serving this organization, or who may hereafter become associated with it. The completed and 
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signed disclosure statement shall be submitted to the Secretary of the Board of Directors within 
thirty (30) days of receipt thereof. The policy shall be reviewed annually for the information and 
guidance of each Member, Director, officer, and certain other individuals; and any new Member, 
Director, officer or other person as may be designated by the President shall be advised of the 
policy and furnished a disclosure statement for completion upon undertaking the duties of such 
office. 

ARTICLE XI 

Allocation of Excess Surplus 

One of the missions of the Corporation shall be to allot a certain portion of its resources 
(hereinafter referred to as "excess surplus") to Aging in America, Inc. or its successor ("AIA") to be 
used by AIA for the benefit of AIA and members of the constituent group in a fair and equitable 
manner. In order to accomplish this mission, the Corporation shall, by its Board of Directors at its 
Board Meeting next following the finalization and approval of the Corporation's annual audited 
financial statements, determine to distribute to AIA any part of the amount of its "excess surplus." 
In making such determination, the Board of Directors shall confirm that (i) AIA continues to be 
exempt from tax under Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, (ii) 
AIA's activities further the mission of the Corporation and (iii) AIA's use of the "excess surplus" 
contributed by the Corporation has furthered the Corporation's mission. 

For purposes of this Article, the term "constituent group" shall include all tax exempt 
organizations of which AlA is a "Member" (as such term is defined in the New York Not-For­
Profit Corporation Law), partner, beneficiary, shareholder or joint venturer. 

"Excess surplus" is defined for purposes of this Article as the excess of the Corporation's (i) 
operating and non-operating revenues, support and gains for its fiscal year reduced by its (ii) 
operating and non-operating expenses during such period, as determined by the organization's 
independent auditors in accordance with generally accepted accounting principles, and further 
adjusted as follows: 

a. Increased by: 

(i) proceeds of loans not designated for a specified purpose, 

(ii) amounts received for reimbursement of "prior years expenses" and "working 
capital loans," and 

(iii) amortization 

b. Reduced by: 

(i) repayment of principal on mortgage bonds or other loans, 

(ii) deposits and/or prepayments, if any, treated as revenue, and 
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All decisions of the Board of Directors of AIA shall be final with regard to the use of such 
"excess surplus" for the benefit of AIA and members of the constituent group. 

ARTICLE XII 

Indemnification 

Each Member, Director, officer and employee of the Corporation, whether or not then in 
office or employ, and each person whose testator or intestate was such a Director, officer or 
employee, shall be indemnified by the Corporation in accordance with and to the full extent 
permitted by the New York Not-for-Profit Corporation Law. 

AR TI CLE XIII 

Miscellaneous Provisions 

1. Unless otherwise in these By-Laws provided, any notice required to be given to any 
Director or other person under these By-Laws may be given orally, in person or by telephone, by 
fax, by e-mail or by mail. If notice is sent by fax or e-mail, notice is given when directed to the 
individual's fax number or e-mail address provided by the individual to the Corporation; provided, 
that notice shall not be deemed delivered if: (a) the Corporation is unable to deliver two (2) 
consecutive notices to the individual by e-mail or fax; or (b) the Corporation otherwise becomes 
aware that notice cannot be delivered to the individual by e-mail or fax. 

ARTICLE XIV 

Amendments 

These by-laws may be amended or repealed and new by-laws adopted only by vote of the 
Members of the Member at a meeting duly called and held, the notice for which shall specifically 
set forth in detail the amendments to the by-laws to be amended, the by-laws to be repealed, and 
the new by-laws to be adopted. 

MORNINGSIDE HOUSE NURSING 
HOME COMPANY, INC. 

Dated: June 18, 2019 
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PARTEANDURGENTMOTIONP 

PRESENT: 

HON. _______ _ 
JUSTICE 

------X 

In the Matter of the Petition of 

Morningside House Nursing Home Company. Inc. 

For Leave to Sell All or Substantially All Assets Pursuant 
to Section 511 of the Not-for-Profit Corporation Law 

---------------------X 

ORDER 

Index No. 2.~()~ fo 7 /UJ/L{ 

On reading and filing the Verified Petition of Morningside House Nursing Home 

Company, Inc., a Type D not-for-profit corporation duly organized and existing under the Not­

for-Profit Corporation Law of the State of New York by the filing and recording of its Certificate 

of Incorporation in the Office of the Secretary of State of New York on November 6, 1972, 

having its principal offices at l 000 Pelham Parkway South, Bronx, New York 1046 l, being duly 

verified on the 6th day of June, 2014 by William T. Smith, Ph.D., the President and Chief 

Executive Officer, praying for leave of the Court to sell to Morningside Acquisition I, LLC, a 

New York limited liability company (the "Asset Buyer") all of the Petitioner's rights, title and 

interest in certain assets owned, used or held primarily in the conduct of the operation of the 

licensed 314 bed skilled nursing and residential health care facility under the name "Morningside 

House Nursing Horne" at I 000 Pelham Parkway South in Bronx, Niw Y orlc l 046 l (the 

"Petitioner Business"), including (i) certain fixed equipment, (ii) certain non-fixed equipment, 

~··'t; "' 
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(iii) certain contracts, (iv) all resident records and other records of those residents who are being 

treated in connection with the Petitioner Business at the time of the Closing, to the extent legal.ly 

transferable, (v) an policy and procedure manuals relating to the Petitioner Business, (vi) the 

Medicare and Medicaid provider numbers and Medicare and Medicaid provider agreements for 

the Petitioner Business, (vii) permits relating solely to the Petitioner Business, to the extent 

transferable, (viii) records relating to the Petitioner Business, including all tax and accounting 

records, (ix) books of account, (x) goodwill, (xi) all accounts receivable and any other amounts 

due from third parties to Petitioner, and (xii) all other assets owned by the Petitioner and used 

directly in the provision of care to the patients of the Petitioner Business (the "Petitioner 

Business Assets") for the sum of $2,000,000, and to sell to Morningside Acquisition II, LLC (the 

"Real Estate Buyer", and together with the Asset Buyer, the "Buyers") (i) the parcel of land 

located at 1000 Pelham Parkway South in Bronx, New York 10461, Block 4329, Lot 1 and the 

parcel of land located at 1050 Pelham Parkway South in Bronx, New York 10461, Block 4330, 

Lot 1 (together, the "Land"); (ii) all buildings and improvements situated on the Land 

(collectively, the "Building"); (iii) all right, title and interest of the Petitioner, if any, in and to 

the land lying in the bed of any street or highway in front of or adjoining the Land to the center 

line thereof and to any unpaid award for any taking by condemnation or any damage to the Land 

by reason of a change of grade of any street or highway; (iv) all right, title and interest of the 

Petitioner, if any, in and to any appurtenances (including, without limitation air rights and 

development rights, or easements of any kind whatsoever relating to the Land and Building); and 

(v) all right, title and interest of the Petitioner, if any, in and to the fixtures attached or 

appurtenant to the Building and necessary for the proper operation of the Building, ((i) through 

(v) are collectively, the "Premises"), for the sum of $34,500,000, such aggregate amount of 

$36,500,000 also representing consideration for the sale by Morningside at Home Inc., an 
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affiliate of Petitioner, ("MAH"), to the Asset Buyer of the assets used by MAH in the operation 

of its licensed home care services agency and licensed assisted living program (the "MAH 

Assets"); and it appearing to the satisfaction of the Court that the interests of the Petitioner will 

be promoted by such disposition charitable l'.'-'l'"'~'"u' will conserved with 

such disposition within the intent of Section 511 of the Not-for~Profit Corporation Law the 

State of New York, and on motion of Cadwalader, Wickersham & Taft LLP, attorneys for the 

Petitioner, it is 

ORDERED, that Petitioner be and it is hereby granted leave and authority to sell 

to the Buyers the Petitioner Business Assets and Premises on the tenns and conditions for the 

proposed conveyance described in the Verified Petition and that the consideration for such sale 

be (i) $36,500,000 comprised of (a) $2,000,000 to be received from the Asset Buyer for the 

Petitioner Business Assets, and (b) $34,500,000 for the Premises to be received from the Real 

Estate Buyer, and (ii) the assumption by the Asset Buyer of the Petitioner's payables as of the 

closing date, with the understanding that such payment also represents consideration for the sale 

of the MAH Assets which shall take place at a future closing following New York State 

Department Health approval of such transfer, and it is further 

ORDERED, that the net proceeds of the sale, after the payment of all remaining 

liabilities of Morningside House Nursing Home Company, Inc. be paid to Aging in America, Inc. 

("AIA"), the sole member of Petitioner, to further its charitable purposes a..q set forth in its 

Certificate of Incorporation and amendments thereto, including, among other things, provide 

leadership in the field of gerontology, operate a home care services agency, a shelter for adults, 

and adult care facilities, and perform fundraising for other not-for-profit health care entities in 

the AIA health care system and unrelated organizations, and it is further 
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ORDERED, that the permanently restricted assets of Petitioner of $41,000 be 

transferred to AIA, and it is further 

ORDERED, that a copy of this signed Order shall be served on the Attorney 

and the Attorney General shall receive written notice that the transaction has 

completed, abandoned or is still pending 90 days after the date of this Order. 

'lliE ATTORNEY GENERAL HEflEBYAPPEARS HERBN, 
HAS NO OBJECTION TO THE GRANTING OF 

JUDICIAL. APPROVAL. HEREON, ACKNOWLEDGES 
RECEIPT OF STATUTORY NOTICE, ANO DEMANDS 

SERVICE OF ALL. PAPE~S SUBMITTED HEREIN 
INCLUDING ALL ORDERS, JUDGMENTS AND 

ENDORSEMENTS Of: THE COURT. SAID NO OBJECTION 
IS CONDITIONED ON SUBMISSION OF THE MATTER 

lO IN 30 OAVS HERl!AFl'EA. 

sr~tE Of!/€1'/ l'ORK, C0~1'/IY Of OflOIIX, 
SS'. I, Ult, M Dial, CIHJIITY ClrnK Mm 

, ",•-.·:•H, COU/lf, UilU/1.1'. 
~·~· f(~t 

20!4 JUL I b p 3: 2 I 

ENTER 

FERNANDO TAPIA 
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Department of State 

DIVISION OF CORPORATIONS, 
STATE RECORDS AND 

UNIFORM COMMERCIAL CODE 
One Commerce Plaza 

99 Washington Ave. 
Albany, NY 12231-0001 

www.dos.ny.gov 

CERTIFICATE OF DISSOLUTION 
OF 

Morningside House Nursing Home Company, Inc. 

(Name of Corporation) 

Under Section 1003 of the Not-for-Profit Corporation Law 

FIRST: The name of the corporation is: 

Morningside House Nursing Home Company, Inc. 

If the name of the corporation has been changed, the name under which it was formed is: 

SECOND: The certificate of incorporation was filed with the Department of State on: 

April 18, 1972 

THIRD: The name and address of each officer and director of the corporation is: 

Richard H. Altieri, Director, 62 Forest Lane, Jay, NY 12941; Neal Baumann, Director, 
925 Westchester Ave., Suite LL01, White Plains, NY 10604; Douglas H. Hoffman, Vice 
Chair, Treasurer and Director, 210 East 68th St., Apt. 3M, New York, NY 10065; 
Carlton L. Mitchell, Director, 10 Ramapo Rd., Ossining, NY 10562; Dr. Lynn M. Tepper, 
Secretary and Director, 50 Burnside Drive, Hastings-on-Hudson, NY 10706; Katharine 
M. Weiss, Chair and Director, 320 East42nd St., Apt. 3106, New York, NY 10017 

FOURTH: The corporation is a: (check the appropriate box) 

[!] charitable corporation non-charitable corporation. 

FIFTH: At the time of authorization of the corporation's Plan of Dissolution and 
Distribution of Assets as provided in Not-for-Profit Corporation Law§ 1002, the corporation 
holds: 

(Check the appropriate statement) 

D assets which are legally required to be used for a particular purpose. 

[!] no assets which are legally required to be used for a particular purpose. 

SIXTH: The corporation elects to dissolve. 

DOS-1561-f(Rev. 01/18) Page 1 of 3 
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SEVENTH: (Check the appropriate statemeni} The dissolution was authorized by: 

a vote of a majority of the board of directors. The corporation has no members. 

[!:I the majority vote of the board of directors, followed by two-thirds vote of the members. 

EIGHTH: (Check the appropriate statement) 

D 

Prior to the delivery of the Certificate of Dissolution to the Department of State for filing 
the Plan of Dissolution and Distribution of Assets was approved by the Attorney General. 
A copy of the approval of the Attorney General is attached. 

Prior to the delivery of the Certificate of Dissolution to the Department of State for filing 
the Plan of Dissolution and Distribution of Assets was approved by a Justice of the 
Supreme Court. A copy of the Court's Order is attached. 

The corporation is a charitable corporation with no assets. Prior to the delivery of the 
Certificate of Dissolution to the Department of State for filing a copy of the Plan of 
Dissolution which contains the statement prescribed by paragraph (b) of Section 1001 of 
the Not-for-Profit Corporation Law, has been duly filed with the Attorney General. 

The corporation is a non-charitable corporation with no assets. The corporation's Plan of 
Dissolution is not required to contain the statement prescribed by paragraph (b) of Section 
1001 of the Not-for-Profit Corporation Law and is not required to be filed with Attorney 
General. 

Katharine M. Weiss 
-----------------

(Signature) (Print or Type Name of Signer) 

Chair 

(Capacity of Signer) 
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CERTIFICATE OF DISSOLUTION 
OF 

Morningside House Nursing Home Company, Inc. 
(Name of Corporation) 

Under Section 1003 of the Not-for-Profit Corporation Law 

Filer's Name: ___________________________________ _ 

Company, if applicable:---------------------------------

Address: _____________________________________ _ 

City, State and Zip Code: _______________________________ _ 

NOTES: 
1. The name of the corporation and its date of incorporation provided on this certificate must exactly match the 

records of the Department of State. This information should be verified on the Department of State's 
website at www.dos.ny.gov. 

2. This Certificate of Dissolution must be signed by an officer, director or duly authorized person. 
3. Attach the consent of the New York State Department of Taxation and Finance. 
4. Attach the consent of the New York City Department of Finance, if required. 
5. Attach a copy of the approval of the Attorney General or Order of the Supreme Court, if required. 
6. The Certificate of Dissolution must include the approval of the Attorney General if the corporation is a 

charitable corporation or if the corporation is a non-charitable corporation and holds assets at the time of 
dissolution legally required to be used for a particular purpose. 

7. Attach any other consent or approval required by law. 
8. The fee for filing this certificate is $30, made payable to the Department of State. 

For DOS Use Only 
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 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, on this 8th day 

of April 2021, approves the filing of the Certificate of Dissolution of Morningside House 

Nursing Home Company, Inc., dated as attached. 



4 WYORK 
TEOF 
ORTUNITY 

Department 
of Health 

MEMORANDUM 

To: Public Health and Health Planning Council 

From: Michael G. Bass, Deputy General Counsel IV ~ e, 
Date: March 1, 2021 

Subject: Proposed Dissolution of Fragile X Association of New Y()rk, Inc. 

Fragile X Association of New York, Inc. ("Fragile X" or the "Corporation") requests Public Health 
and Health Planning Council (""PHHPC") approval of its proposed dissolution in accordance 
with the requirements of Not-For-Profit Corporation Law (NPCL) sections 1002 and 1003, and 
10 NYCRR Part 650. 

Fragile X, a charitable corporation formed in 1989, ceased operations in 20~W upon a resolution 
that it had achieved its mission. Fragile X was initially formed "to serve as an informational 
resource to the public, social agencies and health and educational professionals relating to 
fragile X syndrome; to foster a greater sense of community responsibility towards persons with 
fragile X syndrome and their caregivers; and to use any proceeds from fund raising for research 
relating to the cause, diagnosis and treatment of fragile X syndrome." Since its inception, many 
Fragile X organizations started and, together with the growing National Fragile X Association's 
(NFXF) local chapters, adequately fill the void. 

On December 14, 2020, by the unanimous consent of the board of directors of the 
Corporation, it was determined that it was in in the best interests of the Corporation to wind up 
and dissolve pursuant to Article 10 of the NPCL, following the final resolutio111 of any outstanding 
assets and liabilities of the Corporation. 

The required documents: Verified Petition to the. Attorney General, Plan of Dissolution and 
Distribution of Assets, and a proposed Certificate of Dissolution, with supporting organizational 
documents of the corporation and resolutions of the Board of Directors of the corporation and its 
authorizing the dissolution, are included for PHHPC's review. Letters from Mr. Richard A. lnz, 
Treasurer of the corporation to the Department of Health explaining the need and desire for the 
dissolution, have been received and are enclosed. 

Lastly, please note that the Verified Petition and Certificate of Dissolution indicate that, on the 
date of this application, the corporation has no assets or outstanding liabilities and holds no 
assets legally required to be used for a particular purpose. As such, the corporation respectfully 
requests permission from PHHPC to dissolve. There is no legal objection to the proposed 
dissolution, Verified Petition, Plan of Dissolution, and Certificate of Dissolution. 

Attachments 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



Attachment: Letter from Richard A. Inz, Treasurer 
(Applicant/Requestor) to the Public Health and Health 
Planning Council dated November 7, 2020 



FRAGILE X ASSOCIATION OF NEW YORI<, .INC. 
61 Dean Street 

Brooklyn NY 11201 

(718) 875-4901 

Public Health and Health Planning Council 

New York State Department of Health 

Corning Tower 

Empire State Plaza 

Albany NY 12237. 

November 7, 2020 

DEAR PUBLIC HEALTH AND HEALTH PLANNING COUNCIL, 

On November 17, 1989, the then-Public Health Council consented to the filing of the 
Certificate of Incorporation of the Fragile X Association of New York, Inc. E,nclosed is a 

copy of the· Resolution providing that Consent, and a copy of the November 20, 1989 
letter from the Public Health Council forwarding that Resolution. 

The Board of Directors of the Fragile X Association of New York, Inc. hereby requests 

consent from the Public Health and Health Planning Council to dissolve. There is no 
longer a need for the Fragile X Association of New York, Inc. to continue to operate; 
other organizations fill the need. 

I will appreciate your providing written approval for the Fragile X Association of New 

York, lnc. to dissolve. 

If you have any questions, please contact me at Richard.inz@pharma.com. or 718-744-
8243. 

sf~~ 
Richard A. lnz 
Treasurer, Fragile X Association of New York, Inc. 

Enclosures 



Attachment: A Verified Petition to the Attorney 
General for Approval of Certificate of Dissolution 



------------------------· ---------------.----------X 
In the Matter of the Application of 
Fragile X Association of New York, Inc. 
For Approval of Certificate of 
Dissolution pursuant to 
Section 1002 of the Not-for-Profit 
Corporation Law. 

-------------------------------------------------·X 

VERIFIED PETITION 

TO: THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

Charities Bureau 
Transactions Section 
28 Liberty Street 
New York, NY 10005 

Petitioner, Fragile X Association ofNew York, Inc. by Richard A. Inz, Treasurer of the 
corporation, for its Verified Petition alleges: 

1. Fragile X Association of New York, Inc., whose principal address is located in the county of 
Kings, was incorporated pursuant to New York's Not-for-Profit Corporation Law on December 
11, 1989. A copy of the Certificate oflncorporation (and all amendments) and the complete and 
current By-laws are attached as Exhibit 1. 

2. The names, addresses and titles of the corporation's directors and officers are as follows: 

Name Title Address 

Ariita C. Abraham-Inz President 61 Dean Street. Brooklyn NY 11201 

Dore Hollander Secretary 401 East89th Street, New York NY 10128 

Richard A. Inz Treasurer 61 Dean Street, Brooklyn NY 11201 

3. The purposes for which the corporation was organized are set forth in its Certificate of 
Incorporation at paragraph 3 thereof and are as follows: to serve as an informational resource to 
the public, social agencies and health and educational professionals relating to fragile X 
syndrome; to foster a greater sense of community responsibility towards persons with fragile X 
syndrome and their caregivers; and to use any proceeds from fund raising for research relating to 
the cause, diagnosis and treatment of fragile X syndrome. 



4. The corporation is a charitable corporation. 

5. The corporation plans to dissolve in accordance with the Plan of Dissolution attached hereto as 
Exhlbit 2 (the "Plan"). 

6. The corporation is dissolving because there is no longer a separate need for the services for 
which the corporation was created and served. There are now other organizations able to fill this 
need. 

7. The Board of Directors by unanimous written consent dated December 14, 2020 approved 
resolutions adopting the Plan, and authorizing the filing of a Certificate of Dissolution. Such 
written consent is attached hereto as Exhibit 3. 

8. The corporation has no assets or liabilities as of the date hereof. 

9. The corporation acknowledges its obligation to file a final financial report on form CHAR500, 
with all required attachments, with the Charities Bureau showing no assets or liabilities and is 
submitting herewith as Exhlbit 4 such draft. The corporation gives its assurance that (i) the final 
financial report shall be the same in all material respects to that which is attached hereto and (ii) 
the corporation shall duly file its final CHARS0O report with all required attachments with the 
Charities Bureau. 

10. Copies of any governmental approvals to the Plan are set forth in the Plan and attached to the 
Certificate of Dissolution. 

11. With this Petition, the original Certificate of Dissolution is being submitted to the Attorney 
General for approval pursuant to Not-for-Profit Corporation Law Section 1003. 

WHEREFORE, petitioner requests that the Attorney General approve the Certificate of 
Dissolution of Fragile X Association of New York, Inc., a not-for-profit corporation, pursuant to 
Not-for-Profit Corporation Law Section 1003. 

IN WITNESS WHEREFORE, the corporation has caused this Petition to be executed this __ 
day of ___ _, 202_, by 

Signature 

(Name of Signatory and Title) 



Verification and Certification 

STATE OF NEW YORK) 
:SS.: 

COUNTY OF KINGS ) 

(Name), being duly sworn, deposes and says: 

I am the (Title) of Fragile X Association ofNew York; Inc., the corporation named in the above 
Petition, and make this verification and certification at the direction of its Board of Directors. I 
have read the foregoing Petition and (i) I know the contents thereof to be true of my own 
knowledge, except those matters that are stated on information and belief, and as to those matters 
I believe them to be true and (ii) I hereby certify under penalties of perjury that the Plan was duly 
authorized and adopted by the Board of Directors. 

Signature 

Sworn to before me this 
__ day of ___ ~ 202 . 

Notary Public 



APPENDIX A - CHECKLIST OF DOCUMENTS FOR A NO ASSET DISSOLUTION 

Following is a list of the forms and documents necessary for a no asset dissolution: 

_ Plan of Dissolution (to be an attachment to the Petition) 

Original Certificate of Dissolution 
Other than an approval by the Attorney General, all required governmental body and 
officer approvals attached. 

_ Petition to the Attorney General for Approval of Certificate of Dissolution 

_ Attachments to Petition for Approval of Certificate of Dissolution: 

o Copy of the Certificate of Incorporation together with all amendments, and the 
current by-laws. 

o Plan of Dissolution. 

o Resolutions of the Board and if appropriate, the membership. 

_ Final Financial Report (and any other required fmal reports) 

Please submit this checklist, signed by the Petitioner, with the Verified Petition. 



Attachment: Plan of Dissolution and 
Distribution of Assets of Fragile X Association 
of New York, Inc. 



Plan of Dissolution 

of 

Fragile X Association of New York, Inc. 

The Board of Directors of the Fragile X Association of New York, Inc. (Corporation), 
has considered the advisability of voluntarily dissolving the Corporation and has 
determined that dissolution is in the best interest of the Corporation. 

1. The Corporation has no assets or liabilities. 

2. In addition to Attorney General approval, the following governme11tal approvals of the 
Plan are required, and copies of the approvals will be attached to the Verified Petition 
submitted to the Attorney General: (1) the New York State Department of Health Public 
Health and Health Planning Council (previously known as the Public Health Council), 
which gave its consent on November 17, 1989, for the filing of the Corporation's 
Certificate of Incorporation; (2) the New York State Department of Taxation and 
Finance; and (3) the New York State Department of State. 

3. A Certificate of Dissolution shall be signed by an authorized Director or Officer, and 
all required approvals shall be attached thereto. 

rJ _ _p,. All 
tnvu.._ ( ~lvh -~--
Anita C. Abraham-Inz - / 
President 

I j1.-s / 2-0 
(Date) · 1 



WYORK 
:rEOF 
ORTUNITY. 

Division of Corporations. 
State Records and 
Uniform Commercial Code 

New York State 
Department of State 

Division of Corporations, 
State Records and 

Uniform Commercial Code 
One Commerce Plaza 

99 Washington Avenue 
Albany, NY 12231 
www.dos.ny.gov 

CERTIFICATE OF DISSOLUTION 
OF 

Fragile X Association of New York, Inc. 
(Name of Corporation) 

Under Section 1003 of the Not-for-Profit Corporation Law 

FIRST: The name of the corporation is 

Fragile X Association of New York, Inc. 

If the name of the corporation has been changed, the name under which it was formed is 
[not applicable] 
SECOND: The certificate of incorporation was filed with the Department of State on 

December 11, 1989 

THIRD: The name and address of each officer and director of the corporation is: 

Anita C. Abraham-lnz, President, 61 Dean Street, Brooklyn, NY 11201 

Dore Hollander, Secretary, 401 East 89th Street, New York, NY 10128 

Richard A. lnz, Treasurer, 61 Dean Street, Brooklyn, NY 11201 

FOURTH: The corporation is a (check the appropriate box) 

~ charitable corporation El non-charitable corporation. 

FIFTH: At the time of authorization of the corporation's Plan of Dissolution and 
Distribution of Assets as provided in Not-for-Profit Corporation Law § 1002, the corporation 
holds · 

(Check the appropriate statement) 

CJ assets which are legally required to be used for a particular purpose. 

~ no assets which are legally required to be used for a particular purpose. 

SIXTH: The corporation elects to dissolve. 

DOS-1561-f-a (Rev. 08/15) Page 1 of3 



SEVENTH: (Check the appropriate statement) The dissolution was authorized by 

~ a vote of a majority of the board of directors. The corporation has no members. 

a the majority vote of the board of directors, followed by two-thirds vote of the members. 

EIGHTH: (Check the appropriate statement) 

CJ Prior to the delivery of the Certificate of Dissolution to the Department of State for filing 
the Plan of Dissolution and Distribution of Assets was approved by the Attorney General. 
A copy of the approval of the Attorney General is attached. 

D Prior to the delivery of the Certificate of Dissolution to the Department of State for filing 
the Plan of Dissolution and Distribution of Assets was approved by a Justice of the 
Supreme Court. A copy of the Court's Order is attached. 

~ Prior to the delivery of the Certificate of Dissolution to the Department of State for filing 
a copy of the Plan of Dissolution which contains the statement prescribed by paragraph 
(b) of Section 1001 of the Not-for-Profit Corporation Law, has been duly filed with the 
Attorney General. 

The corporation is a non-charitable corporation. The corporation's Plan of Dissolution is 
not required to contain the statement prescribed by paragraph (b) of Section 1001 of the 
Not-for-Profit Corporation Law and is not required to be filed with Attorney General. 

X --------------
(Signature) 

DOS-1561-f-a (Rev. 08/15) 

Richard A.lnz 

(Print or 'I'ype Name of Signer) 

Treasurer 

(Capacity of Signer) 

Page 2 of3 



Division of Corporations, 
State Records and 
Uniform-Commercial Code 

New York State 
Department of State 

Division of Corporations, 
State Records and 

Uniform Commercial Code 
One Commerce Plaza 

99 Washington Avenue 
Albany, NY 12231 

www.dos.ny.gov 

CERTIFICATE OF DISSOLUTION 
OF 

Fragile X Association of New York, Inc. 

(Name of Corporation) 

Under Section 1003 of the Not-for-Profit Corporation Law 

. Richard A lnz Filer's Name: _________________________________ _ 

61 Dean Street 
Address: -----------------------------------

City, State and Zip Code: .... B_ro_o_k_ly_n_, _N_Y_1_1_2_01 _____________________ _ 

NOTES: 
1. The name of the corporation and its date ofincorporation provided on this certificate must exactly match the 

records of the Department of State. This information should be verified on the Department of State's 
website at www.dos.ny.gov. 

2. This Certificate of Dissolution must be signed by an officer, director or duly authorized person. 
3. Attach the consent of the New York State Department of Taxation and Finance. 
4. Attach the consent of the New York City Department of Finance, if required. 
5. Attach a copy of the approval of the Attorney General or Order of the Supreme Court, if required. 
6. The Certificate ofDissolution must include the approval of the Attorney General if the corporation is a 

charitable corporation or if the corporation is a non-charitable corporation and holds assets at the time of 
dissolution legally required to be used for a particular purpose. 

7. Attach any other consent or approval required by law. 
8. The fee for filing this certificate is $30, made payable to the Department of State. 

For DOS Use Only 

DOS-1561-f-a (Rev. 08/15} Page3 of 3 



ARSOO 
NYS Annual Filing for Charitable Organizations 
www.CharitjesNYS.com 

~. General Information 

Send with fee and attachments to: 
NYS Office of the Attomey General 

Charities Bureau Registration Section 
28 Liberty Street 

New York, NY 10005 

·~819 
~c, .. :o 

Open to Public 
Inspection 

. ~ 7 I I 11..0)..b · 
For Fiscal Year Beginning (mm/dd/yyyy) 

0 
· 1 J / 0 1 

/-i949and Ending (mm/dd/yyyy) ~/~/ !2!0!2!0! 
Check if Applicable: 

Name of Organization: Employer Identification Number (EIN): 

D Address Change 
Fragile X Association of New York, Inc, [1!1!0!2!3!3!0!1!0! 

D Name Change Mailing Address: NY Registration Number: 

D Initial Filing 
61 Dean Street ~-~-ITEl 

l8] Final Filing City/ State / Zip: Telephone: 

D Amended Filing 
Brooklyn NY 11201 718-875-4901 

D Reg ID Pending Website: Email: 
richard.inz@pharma.com 

Check your organization's D 7Aonly D EPTLonly 0 DUAL (7A & EPTL) \gJ EXEMPT" Confirm your Registration Category in the 
reg lstratlon category: Charities Registry at www.CharitiesNYS.com. 

P"~IN!ld:llla•--Jllll••-

See instructions for certification requirements, Improper certification Is a violation of law that may be subject to penalties. The certification requires two 
signatories. 

We certify under penalties of perjury that we reviewed this report, including all attachments, and to the best of our knowledge and belief, 
they are true, correct and complete In accordance with the laws of the State of New York applicable to this report. 

Anita Abraham-lnz, President 
President or Authorized Officer: Signature Print Name and Title Date 

Richard lnz, Treasurer 
Chief Financial Officer or Treasurer: Sigoatm:e eaot l:llame aod Iitle Date 

3~-:Annua1-Reporting Exemption 

Check the exemptlon{s) that apply to your filing. If your organization is claiming an exemption under one category (7 A or EPTL only fliers) or both 
categories (DUAL fliers) that apply to your registration, complete only parts 1, 2, and 3, and submit the certified CharS00. No fee, schedules, or additional 
attachments are required. If you cannot claim an exemptlon or are a DUAL flier that claims only one exemption, you must file applicable schedules and 
attachments and pay applicable fees. 

3a. 7 A filing exemption: Total contributions from NY State including residents, foundations, government agencies, etc. did not exceed $25,000 
and the organization did not engage a professional fund raiser (PFR} or fund raising counsel (FRC) to solicit contributions during the fiscal year. 

3b. EPTL filing exemption: Gross receipts did not exceed $25,000 and the market value of assets did not exceed $25,000 at any time during the 
fiscal year. 

4. Schedules and Attachments 
See the followlng page 

4a. Did your organization use a professional fund raiser, fund raising counsel or commercial co-venturer for for a checklist of 0Yes l8] No 
schedules and fund raising activity In NY State? If yes, complete Schedule 4a. 

attachments to 
complete your filing. 0Yes [8'.I No 4b. Did the organization receive government grants? If yes, c9mplete Schedule 4b. 

1.,a::n:1111 

See the cheddlst on the . -7Aflllng.fee: 
.. 

EPTL filing fee: 
.. 

Totaifee: 
.. 

next page to calculate your 

$ $ 
Make a single check or money order 

fee(s). Indicate fee(s) you 0 a 0 ~ $ D payable to: 
are submitting here: "Deeartment 2f law" 

CHARSOO Annual Fllln for Charitable Or an!zatlons 1:/ duted Jeu ,uc1 2tl:2 g g tp , ar 
*The "Exempt'' category refers to an organization's NYS registration status. It does not refer to its IRS tax designation. Page 1 



Attachment: A Resolution of the Board 
of Directors of the Corporation, 
indicating that the dissolution was 
authorized by the required vote of its 
Directors 



FRAGILE X ASSOCIATION OF NEW YORK, INC. 

MINUTES OF 
MEETING OF DIRECTORS 

A meeting of the directors of the Fragile X Association of New 
York, Inc. was held by videoconference on December 14, 2020. Subject to any 
instructions or requests from any governmental body or officer, the directors intend that 
this be the last meeting of the directors of the Corporation. 

Present were: . 

Anita C. Abraham-Inz 
Dore Hollander 
Richard A. Inz 

These constituted a quorum of the directors. 

No persons were present by vvritten proxy. 

The secretary submitted a waiver of notice of this meeting, which was duly signed 
by all those present. The chairperson directed that the waiver be annexed to these 
minutes. 

The president reported on activities of the Corporation: 

The Association continued to participate in the National Fragile X Foundation's 
(NFXF) Community Support Network program under the name National Fragile X 
Foundation Greater New York City Chapter. The Chapter was available to work with the 
Fragile X Clinics at the Institute for Basic Research in Developmental Disabilities in 
Staten Island and at the Seaver Autism Center at Mount Sinai Hospital in Manhattan. 
These two clinics are part of the Fragile X Consortium and Research Clinics of the 
National Fragile X Foundation. 

Anita continued to respond by telephone, e-mail and social media to requests for 
information for persons in and outside New York City who are affected by Fragile X 
syndrome and professionals working with them. She also worked with Lisa MacKechnie, 
the leader of the Chapter, to continue to provide such support. 

During July, the Chapter participated in Fragile X Awareness activities on 
Facebook. 

On behalf of the Greater NYC Chapter, Anita participated in Advocacy for 
Fragile X with the Rare Disease Legislative Advocacy (RDLA) organization. We had 
telephone meetings with Congresswoman Nydia Velazquez's aide and U.S. Senator 
Kjrsten Gillibrand's aide on August 11, and U.S. Senator Chuck Schumer's aide on 



' August 18, discussing issues relevant to the Rare Disease community and also issues 
specific to the Fragile X community. 

Anita and Richard walked across the Mario Cuomo Bridge for NFXF X Strides on 
September 26. Anita and Richard also participated in X Strides fundraising. Anita and 
Richard created pages for the Greater NYC Chapter Team on the Classy fundraising 
platform. 

On May 29-30, June 27, and July 22, Anita and Richard attended portions of the 
11-11 NfXF International Fragile X Conference, Virtual Series 2020. 

The treasurer reported on the following: 

The account at Chase started 2019 with$5,990.18. The balance as of December 
14, 2020 was $5,990.18. 

By unanimous vote, the directors agreed upon and approved the following, 
including the following resolution: · 

There is no longer need for the Corporation as a not-for-profit corporation 
recognized by the Internal Revenue Service (IRS) and New York State (NYS); other 
organizations fill this need, including the NFXF, 1861 International Drive, Suite 200, 
McLean, Virginia 22102, EINNo. 84-0960471, an Internal Revenue Code Section 
50l(c)(3) organization. Dissolution is in the best interest of the Corporation. On that 
basis, the directors approved the donation of$5,940.18 to the NFXF, the NFXF having 
agreed to use ·such money for activities of the greater New York City community. The 
Corporation will transfer $5,940.18 to the NFXF. The Corporation is holding back 
$50.00 to cover any wire transfer fee that Chase may charge for the tral)sfer. Once the 
amount of that charge is determined) the Corporation will transfer any remaining amount 
to the NFXF, to use such money for activities of the greater New York City community. 

WHEREAS, the Corporation has sought approval from (1) the NYS Department 
of Health Public Health and Health Planning Council (previously known as the Public 
Health Council, which gave its consent on November 17, 1989, for the filing of the 
Corporation's Certificate of Incorporation); and (2) the NYS Department of Taxation and 
Finance; 

WHEREAS, the Corporation will seek approval from (1) the NYS Department of 
State; (2) the NYS Attorney General, which did not object to the granting of judicial 
approval on October 23, 1989; and (3) any other governmental body or officer whose 
approval was required for the formation of the Corporation; 

THEREFORE, as set forth in the attached Plan ofDissolution1 the Corporation 
will seek approval for its dissolution from the appropriate governmental bodies and 
officers in New York State and the IRS. 



The directors intend that this be the final meeting of the Board of the Corporation. 
If any further business needs to occur or be approved as part of the dissolution of the 
Corporation, the directors will meet to accomplish such business. 

There being no other business before the meeting, the meeting adjourned at 5: 15 
PM. 

Corrected and approved 
on December 14, 2020 

,.1 .1 /I /41 
f 1 I) --l· r 1. // -&v llvt,,f--...c t}-t~-)fr' 'fl -:-i+,/J,M __ ,/ 
Chairperson of the Board " /"' 
President 

Respectfully submitted, 

"r" -.1~ ,;m)J t-m~ 
Secretary 



WAIVER OF NOTICE OF 
DIRECTORS' MEETJNG 

We, the undersigne9, being all the directors of the Fragile X Association of New York, 
Inc., do hereby severally waive all notice of the time; place, and purpose of the meeting 
of the directors of the Corporation, and consent that this meeting be held via 
videoconference on December 14, 2020, and we do further consent to the transaction of 
any and all bush1ess that may properly come before the meeting. 

Dated: December.14, 2020 

Dore Hollander 



Plan of Dissolution 

of 

Fragile X Association of New York, Inc. 

The Board of Directors of the Fragile X Association of New York, Inc. (Corporation), 
has considered the advisability of voluntarily dissolving the Corporation and has 
determined that dissolution is in the best interest of the Corporation. 

1. The Corporation has no assets or liabilities. 

2. In addition to Attorney General approval, the following governmental approvals of the 
Plan are required, and copies of the approvals will be attached to the Verified Petition 
submitted to the Attorney General: (1) the New York State Department of Health Public 
Health and Health Planning Council (previously known as the Public Health Council), 
which gave its consent on November 17, 1989, for the filing of the Corporation's 
Certificate of Incorporation; (2) the New York State Department of Taxation and 
Finance; and (3) the New York State Department of State. 

3. A Certificate of Dissolution shall be signed by an authorized Director or Officer, and 
all required approvals shall be attached thereto. 

Anita C. Abraham-Inz 
President 

(Date) 



FRAGILE X ASSOCIATION OF NEW YORK, INC. 

MINUTES OF 
MEETING OF DIRECTORS 

A meeting of the directors offue Fragile XAssociation ofNew 
York, Inc. was held by videoconference on December 28, 2020. Subject to any 
instructions or requests from any governmental body or officer, fue directors intend fuat 
iliis be fue last meeting of the directors offue Corporation. 

Present were: 

Anita C. Abraham-Inz 
Dore Hollander 
Richard A. Inz 

These constituted a quorum of fue directors. 

No persons were present by written proxy. 

The secretary submitted a waiver of notice ofthls meeting, which was duly signed 
by all those present. The chairperson directed that the waiver be annexed to these 
minutes. 

The president reported on activities of the Corporation: 

The treasurer reported on the following: 

The account at Chase as of December 15, 2020 was $50.00. The Corporation 
kept $50.00 to cover any wire transfer fee that Chase might chBige. The fee was $25.00, 
which Chase agreed to waive at Anita's request. FXANY sent a $50.00 check to the 
NFXF, to use such money for activities of the greater New York City community. Chase 
closed the FXANY bank account. 

By unanimous vote, the directors agreed upon and approved the following, 
including the following resolution: 

There is no longer need for the Corporation as a not-for-profit corporation, either 
recognized by the Internal Revenue Service (IRS) or New York State (NYS); other 
organizations fill this need, including the NFXF, 1861 International Drive, Suite 200, 
McLean, Virginia 22102, EINNo. 84-0960471, an Internal Revenue Code Section 
501(c)(3) organization, and the NFXF Greater New York City Chapter. Dissolution is in 
the best interest of the Corporation and the community the FXANY currently serves. 



THEREFORE, the Corporation will seek approval forits dissolution from the 
appropriate governmental bodies and officers in New York State and the IRS. 

The directors intend that this be the final meeting of the Board of the Corporation. 
If any further business needs to occur or be approved as part of the dissolution of the 
Corporation, the directqrs will meet to accomplish such business. 

There being no other business before the meeting, the meeting adjourned at 5: 10 
PM. 

Corrected and approved 
on December 28, 2020 

~catl--~-./ 
Chairperson of the Board i/ // T 
President 

Respectfully submitted, 



WAIVER OF NOTICE OF 
DlRECTORS' MEETING 

We, the undersigned, being all the directors of the Fragile X Association of New York, 
Inc., do hereby severally waive all notice of the time, place, and purpose of the meeting 
of the directors of the Corporation, and consent th.at this meeting be held via 
videoconference on December 28, 2020, and we do further consent to the transaction of 
any and all business that may properly come before the meeting. 

tdddl/4~ 
AnitaC. Abraham-Inz 

Dated: December 28, 2020 

Dore Hollander '-



BY-LAWS 
OF 

FRAGILE X ASSOCIATION OF NEW YORK, INC. 

ARTICLE I 
MEMBERS 

The corporation shall have no members. 

ARTICLE II 
BOARD OF DIRECTORS 

Section 1. Powers and Number. The Board of Directors 
shall have general power to control and manage the affairs and 
property of the corporation in accordance with the purposes and 
limitations set forth in the Certificate of Incorporation. The 
number of directors constituting the entire Board shall be no 
less than three. The nu:mber may be increased or decreased by 
amendment of the By-Laws, but no decrease shall shorten the term 
of any incumbent director. 

Section 2. Election and Term of Office. The initial. 
directors shall be persons named in the Certificate of 
Incorporation. The directors shall be elected for a term of one 
year at the annual meeting of the Board of Directors by a 
majority of the directors then in office, and each shall continue 
in office until his or her successor shall have been elected and 
qualified, or until his or her death, resignation or removal. 

Section 3. Removal. Any director may be removed, for 
cause, by a vote of a majority of the directors then in office, 
at any special meeting of the Board called for that purpose. A 
director who misses three consecutive meetings shall be 
automatically removed, but may be reinstated by a vote of a 
majority of the direct9rs then in office for good cause shown. 

Section 4. Resignation. Any director may resign from 
office at any time by delivering a resignation in writing to the 
President, and the acceptance of the resignation, unless required 
by its terms, shall not be necessary to m~ke the resignation 
effective. 

Section 5. Vacancies and Newly Created Directorships. 
Any newly created directorships and any vacancies on the Board of 
Directors arising at any time and from any cause may be filled at 
any meeting of the Board. of Directors by a majority of the 
directors then in office, and the directors so elected·shall 
serve until the next annual meeting. 

Section 6. Place and Time of Meetings. The annual 
meeting of the Board shall be held in March or April of each year 
at a time and place fixed by the Board. The time and place for 



holding regular meetings shall be fixed by the Board. A special 
~- meeting may be called at any time by the President or other 

officer or by written demand of any two directors at any time and 
place specified by them. 

. Section 7. Notice of Meetings. Notice of the time and 
place of each regular, special or annual meeting of the Board, 
and, to the extent possible, a written agenda stating all matters 
upon which action is proposed to be taken, shall be mailed to 
each director, postage prepaid, addressed to him or her at his or 
her residence or usual place of business (or at such other 
address as he or she may have designated in a written request 
filed with the Secretary), at least eight days before the day on 
which the meeting is to be held; provided, however, that notice 
of special meetings to discuss matters requiring prompt action 
may be sent to him or her at such address by telephone, no less 
than forty-eight hours before the time at which such meeting is 
to be held. Notice of a meeting need not be given to any 
director who submits a signed waiver of notice whether before or 
after the meeting, or who attends the meeting without protesting, 
prior thereto or at its commencement, the lack of notice to him 
or her. 

Section 8. Quorum and Voting. At all meetings of the 
Board of Directors, a.majority of the entire Board shall 
constitute a quorum for the transaction of business. Except as 
otherwise provided by law or these By-Laws, any meeting of the 
Board of Directors at which.a quorum is present, the vote of a 
majority of the directors present at the time of the vote shall 
be the act of the.Board. 

Section 9. Action by the Board. Any action required 
or permitted to be taken by the Board or by any committee thereof 
may be taken without a meeting if all members of the Board or of 
the committee consent in writing to the adoption of a resolution 
authorizing the action. The resolution and the written consents 
shall be filed with the minutes of the proceedings of the Board 
or committee. Participation of one or more directors by 
conference telephone allowing all persons participating in the 

· meeting to hear each other at the same time shall constitute 
presence at a meeting. 

section 10. Compensation of Directors. Directors, as 
such, shall not receive any salary for their services as 
directors, but by resolution of the.Board of Directors, expenses 
of attendance, if any, may be allowed for attendance at each 
regular or special meeting of the Board and· of any committee of 
the Board of Directors; provided that nothing herein contained 
shall be construed to preclude any director from serving the 
Corporation in any other capacity and receiving compensation 
therefor. Such compensation shall be reasonable and commensurate 
with services performed. 

2 



Section 11. Committees of the Board. The Board, by 
resolution adopted by a majority of the entire Board, may 
establish and appoint an executive and other standing committees. 
The President shall appoint the Chairperson of each committee. 
Each committee so appointed shall consist of three or more 
directors and, to the extent provided in the resolution 
establishing it, shall have all the authority of the Board except 
as to the following matters: 

i. the filling of vacancies on the Board or on any 
committee; 

2. the amendment or repeal of the By-Laws or the 
adoption of new By-Laws; 

3. the amendment or repeal of any resolution of the 
Board which by its terms shall not be so amendable 
or repealable; 

4. the fixing of compensation of the directors for 
serving on the Board or any committee. 

Special committees may be appointed by the President 
with the consent of the Board and shall have only the powers 
specifically delegated to them by the Board. 

ARTICLE III 
OFFICERS, EMPLOYEES and AGENTS 

Section 1. Officers. The officers of the corporation 
shall be a President, a Secretary, a Treasurer, and such other 
officers, including one or more Vice Presidents, as the Board of 
Directors may from time to time elect .. The President shall be a 
member of the Board of Directors. The other officers may, but 
need not, be members of the Board of Directors. One person may 
hold more than one office in the Corporation except the offices 
of President and Secretary. No instrument required to be signed 
by more than one officer may be signed by one person in more than 
one capacity. 

Section 2. Election, Term of Office and Removal. The 
officers of the Corporation shall be elected for a one year term 
at the annual meeting of the Board of Directors immediately 
following the election of directors, and each shall continue in 
office until his or her successor shall have been elected and 
qualified, or until his or her death, resignation or removal. 
Any officer of the Corporation may be removed, with or without 
cause, by a vote of a majority of the entire Board. 

3 



Section 3. Other Agents and Employees. The Board of 
Directors may from time to time appoint such agents and employees 
as it shall deem necessary, each of whom shall hold office during 
the pleasure of the Board of Directors, and shall have such · 
authority, perform such duties and receive such reasonable 
compensation, if any, as the Board of Directors may from time to 
time determine. 

Section 4. vacancies. Any vacancy in any offic.e may 
be filled by the Board of Directors. Any officer so elected 
shall hold office until the next annual meeting of the Board of 
Directors and the election and qualification of his or her · 
successor. 

Section 5. President: Powers and Duties. The 
President shall preside at all meetings of the Board of Directors 
and shall generally supervise the affairs of the Corporation. He 
or she shall keep the Board of Directors fully informed. He or 
she shall have the power to sign alone, unless the Board of 
Directors shall specifically require an additional signature, in 
the name of the Corporation all contracts authorized either 
generally or specifically by the Board of Directors. The 
President shall also have such other powers and perform such 
other duties as the Board of Directors may from time to time 
prescribe. In the absence or inability of the President to act, 
a Vice President selected by the Board shall perform all the 
duties and may exercise any of the powers of the President. 

Section 6. Vice President: Powers and Duties. A Vice 
President shall have such powers and perform such duties as the 
Board of Directors may from time to time prescribe. 

Section 7. Secretary: Powers and Duties. The 
secretary shall: 

a. keep the minutes of all·meetings of the Board in 
books to be kept for that purpose; 

b. serve or cause to be served all notices of the 
Corporation, and; 

c. perform all duties incident to the office of 
Secretary and such other duties as from time to. 
time may be assigned to him or her by the Board. 

Section 8. Treasurer: Powers and Duties. The 
Treasurer shall keep or cause to be kept complete and accurate 
accounts of receipts and disbursements of the Corporation, and 
shall deposit all moneys and other valuable effects of the 
Corporation in the name and to the credit of the Corporation in 
such banks or depositories as the Board of Directors may 
designate. Whenever required by the Board of Directors, he or 
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she shall at all reasonable times exhibit the books and accounts 
.- to any officer or director of the Corporation, and shall perform 

all duties incident to the office of Treasurer, and such other 
duties as shall from time to time be assigned to him or her by 
the Board of Directors. Annually, at a meeting of the Board of 
Directors, the Treasurer shall present a report showing in 
appropriate detail: (1) the.assets and liabilities of the 
Corporation as of a twelve month fiscal period terminating not 
more than six months prior to the meeting; (2) the principal 
changes in assets and liabilities during that fiscal period; (3) 
the revenues or receipts of the Corporation, both unrestricted 
and restricted to particular purposes, for that fiscal period; 
and (4) the expenses or disbursements of the Corporation, for 
both general and restricted purposes, during said fiscal period. 
The report shall be filed with the minutes of a meeting of the 
Board. The report to the Board may consist of a verified or 
certified copy of any report by the Corporation to the Internal 
Revenue Service or the Attorney General of the State of New York 
which includes the information hereinabove specified. The 
Treasurer shall, if required by the Board of Directors, give such 
security for the faithful performance of his or her duties as the 
Board of Directors may require. 

ARTICLE IV 
INDEMNIFICATION OF DIRECTOR OR OFFICER 

If a director or officer of the Corporation is made a 
party to any civil or criminal action or proceeding in any matter 
arising from the performance by such director or officer of his 
or her duties for or on behalf of the Corporation, then, to the 
full extent permitted by law, the Corporation, upon affirmative 
vote of the Board of Directors, a quorum of directors being 
present at the time of the vote who are not parties to the action 
or proceeding, shall: · 

(1) Advance to such director or officer all sums found 
by the Board, so voting, to be necessary and appropriate to 
enable the director or officer to conduct his or her defense, or 
appeal, in the action or proceeding~ and 

(2) Indemnify such director or officer for all sums 
paid by him or·her in the way of judgments, fines, amounts paid 
in settlement, and reasonable expenses, including attorneys' fees 
actually and necessarily incurred, in connection with the action 
or proceeding, or appeal therein, subject to the proper 
application of credit for any sums advanced to the director or 
officer pursuant to clause (1) of this Article. 
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ARTICLE V 

BOARD OF ADVISORS 

Section 1. Powers. The Board of Directors may appoint 
from time to time any nuIDber of persons as advisors of the 
Corporation to act either singly or as a committee or committees. 
Each advisor shall hold office during the pleasure of the Board 
of Directors, and shall have only the authority or obligations as 
the Board of Directors may from time to time determine. 

Section 2. No compensation. No advisor of the 
corporation shall receive, directly or indirectly, any salary or 
compensation for any service rendered to the Corporation except 
that the Board of Directors may authorize reimbursement of 
expenditures reasonably incurred on behalf of activities for the 
benefit of the Corporation. 

ARTICLE VI 
CONTRACTS, CHECKS, BANK ACCOUNTS AND INVESTMENTS 

Section 1. Checks, Notes and Contracts. The Board of 
Directors is authorized to select the banks or depositories it 
deems proper for the funds of the Corporation. The Board of 
Directors. shall determine who shall be authorized from time to 
time on the Corporation's behalf to sign checks, drafts or other 
orders for the payment of money, acceptance, notes or other 
evidences or indebtedness, to enter into contracts or·to execute 
and deliver other documents and instruments. 

Section 2. Investments. The funds of the Corporation 
may be retained in whole or in part in cash or be invested and 
reinvested from time to time in such property, real, personal or 
otherwise, including stocks, bonds or other securities, as the 
Board of Directors may deem desirable. 

ARTICLE VII 
OFFICE AND BOOKS 

Section 1. Office. The office of the Corporation 
shall be located at such place as the Board of Directors may from 
time to time determine. 

Section 2. Books. There shall be kept at the office 
of the corporation correct books of account of the activities and 
transactions of the Corporation, including a minute book, which 
shall contain a copy of the Certificate of Incorporation, a copy 
of these By-Laws, and all minutes of meetings of the Board of 
Directors. 
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.ARTICLE VIII 
FISCAL YE.AR 

The fiscal year of the Corporation shall be determined 
by the Board of Directors. 

.ARTICLE IX 
AMENDMENTS 

These By-Laws may be amended at any meeting of the 
Board of Directors by a vote of the majority of the entire Board 
of Directors except that any amendment which increases the quorum 
requirement or the proportion of votes necessary for the 
transaction of business or of any specified time of business must 
be authorized by a vote of two-thirds of the entire Board. 

~~:Ys:dJ-(2,.__&u-
Dore Hollander 
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Attachment: Public Health Council 
resolution of approval to the filing of 
the Certificate of Incorporation of 
Fragile X Association of New York, 
Inc., November 17, 1989 



DEPARTMENT OF HEAL TH 
CORNING TOWER BUILDING 

ALBANY, N.Y. 12237 

Mr. Ric h.1 rel I\. r 11, 

19th rl()or· 
875 1 hi rd Avenur: 
New York, NY 100?.2 

P U B L l G H E A l T H c· 0 U N C I L 

November ?O, 19~9 

Re: Certific,,11-' nf 1nr.orr1or,1tioll llf f.n1gi1e X As~odc)lion of New York, 
lnc. 

near Mr. lnz: 

ArlFR INQUIRY nnd lNVfSflGATION nnd in ~ccordance with nction taken 
,1t ,1 meet fog of the Pub 1 i c lle,11 th Council held on the 17th day of Hovember, 
1909, 1 hereby certify that the Public lleillth Council consent~ to the filing 
of the CHtific,1te of lncorpor,1tion of rrilgi le X M,sociiltion of New York, 
Tnc., d,1hd Septemhr.r 7, 1989. 

Sincerely, 

v~~-~ ~ l~Jtv-J?>< 
Karen S. Westervelt 
rxecut i ve Secretary 



. ,,•-., 

--~~,,,.-,,-~~-.;er-·~-.. --·-·' .. · ..... ---·--······· ............. .. 

RESOLUTION 

RESOLVED. that the Public Health Council, on this 17th day of 
November. 1989, approves the filing of the Certificate of lncorporation of 
Fragi X Association of New York. Inc., dated September 7, 1989. 

(I 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, on this 8th day 

of April 2021, approves the filing of the Certificate of Dissolution of Fragile X Association of 

New York, Inc., dated December 20, 2020. 



--­.;_·_-r;--

Department 
of Health 

MEMORANDUM 

To: Public Health and Health Planning Council 

From: Michael Bass, Deputy General Counsel 

Date: March 4, 2021 , . ,J[3 
I 

Subject: Proposed Dissolution of Adirondack Tri-County Nursing and 
Rehabilitation Center, Inc. 

Adirondack Tri-County Nursing and Rehabilitation Center, Inc. requests Public Health 
and Health Planning Council (PHHPC) approval of its proposed dissolution in 
accordance with the requirements of Not-For-Profit Corporation Law (NPCL) section 
1002, as well as 10 NYCRR Part 650. 

Adirondack Tri-County Nursing and Rehabilitation Center, Inc. ("Corporation") is a not­
for-profit corporation that formerly operated a Skilled Nursing Facility under Article 28 of 
the Public Health Law, located in North Creek (Warren County): The Corporation ceased 
operations as of January 22, 2018, pursuant to an asset purchase agreement with Post 
Acute Partners Acquisition, LLC, for the transfer of the facility operations and real 
property. The Corporation has no liabilities and no assets which are legally required to 
be distributed, except for a "Wind Down Fund", which was approved by the Supreme 
Court of the State of New York on December 26, 2017 and is designated to cover costs 
and expenses of winding up the Corporation's affairs. Any remaining money in the Wind 
Down Fund shall be returned to Post Acute Partners Acquisition, LLC on or prior to the 
date of the Corporation's dissolution. · 

The Public Health Council took approval action at a meeting held on September 20, 
2002 and issued a consent to file letter on January 16, 2003 approving the Certificate of 
Incorporation of the Corporation. The Corporation now requests Department of Health 
and/or Public Health and Health Planning Council consent to dissolve. 

On December 11, 2019, The Board of Directors of the Corporation unanimously 
consented and resolved to effect a voluntary dissolution of the Corporation pursuant to 
Article 10 of the NPCL. The Board determined that it was advisable and in the best 
interests of the Corporation to dissolve. The Board unanimously consented and resolved 
to approve a Plan of Dissolution and authorized the filing of a Certificate of Dissolution, 
upon approval of the Public Health and Health Planning Council and the State Attorney 
General or Supreme Court. · On December 11, 2019, a Plan of Dissolution and 
Certificate of Dissolution of the Corporation were signed by the President of the Board, 
indicating that the plan and dissolution were authorized by the required unanimous 
written consent of the Board of Directors. On December 1, 2020, a Verified Petition was 
submitted to the State Attorney General for Approval of the Plan of Dissolution. The 
State Attorney General approved the Plan of Dissolution on December 23, 2020. 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



The required documents: Public Health Council Consent to File Letter; Unanimous 
Written Consent and Resolution of the Board of Directors of the Corporation, authorizing 
the proposed dissolution; Plan of Dissolution; Certificate of Dissolution; Verified Petition 
to the State Attorney General for Approval of Plan of Dissolution; State Attorney General 
Approval of the Plan of Dissolution; Decision and Order of Supreme Court; supporting 
organizational documents of the Corporation (Certificate of Incorporation and Bylaws); 
and a letter from Thomas Simcoe, Esq. of Bond, Schoeneck & King, PLLC, legal counsel 
to Adirondack Tri-County Nursing and Rehabilitation Center, Inc. explaining the need 

desire for dissolution were submitted rtmont the 
,::,Tr1r01n,:,nT1t'\n«:>n documents are attached. 

There is no legal objection the proposed dissolution, Verified Petition, Plan of 
Dissolution, and Certificate of Dissolution. 

Attachments. 



A 
BOND SCHOENECK 

&KING 

December 1, 2020 

CERTIFIED MAIL 

. . 

22 Corporate Woods Boulevard, Suite 501 I Albany, NY 12211 I bsk.com 

THOMAS W. SIMCOE, ESQ. 
tsimcoe@bsk.com 

· RETURN RECEIPT REQUESTED 

Ms. Colleen Leonard 
New York State Department of Health 
Public Health & Health Planning Council 
Corning Tower, Room 1805 
Albany, NY 12237 

Re: Dissolution of the Adirondack Tri-County Nursing and Rehabilitation 
Center, Inc. 

Dear Ms. Leonard: 

This office represents the Adirondack Tri-County Nursing and Rehabilitation Center, Inc. 
(the "Corporation"), a charitable New York Not-for-Profit Corporation established for the 
purpose of operating a residential health care facility. By this submission we are 
requesting approval from the Public Health and Health Planning Council (the "PHHPC") 
for the Corporation's voluntary dissolution pursuant to section 1002(c) of the New York 
Not-for-Profit Corporation Law. 

The Corporation was established in 2003 for the purpose of operating a residential 
health care facility consisting of skilled nursing home beds pursuant to Article 28 of the 
Public Health Law that served aged, disabled, and chronically impaired persons. The 
Corporation ceased its operations effective January 22, 2018 and surrendered its 
operating certificate to the New York State Department of Health on or about such date. 
The Corporation has not carried on any business or activities since that time, has no 
assets or liabilities (other than return of a certain Wind Down Fund, as defined below), · 
and has no reason to continue its existence. Accordingly, there is a public need for the 
dissolution of the Corporation because it is now a corporate shell and its continued 
existence is economically inefficient. 

Pursuant to Section 1.5 of that certain Amended and Restated Asset Purchase 
Agreement entered into by and between the Corporation and Post Acute Partners 
Acquisition, LLC ("Post Acute"), dated as of December 12, 2017 (the "Asset Purchase · 
Agreement"), approved by Order of the Supreme Court of the State of New York on 
December 26, 2017, the Corporation currently holds approximately $65,000 as a "Wind · 
Down Fund" to cover the costs and expenses of winding up the Corporation's affairs, 
and any remainjng assets in the Wind Down Fund must be returned to Post Acu'te on or 
prior-to the date.of the Corporation's dissolution. After all costs and expenses of 

Attorneys Al Law I A Professional Limited Liability Company 



·Ms.Colleen Leonard 
December 1, 2020 
Page 2 

winding up the Corporation's affairs have been paid, including all costs and fees 
associated with dissolution and final tax and other filings, the balance of the Wind Down 
Fund shall be transferred to Post Acute. 

Pursuant to 10 NYCRR section 650.1, enclosed please find the following exhibits in 
support of this submission: 

1. A copy of the Corporation's Plan of Dissolution; 

2. A copy of the Corporation's Certificate of Dissolution; 

3. A copy of the Corporation's proposed Verified Petition to the Attorney 
General of the. State of New York for approval of the Plan of 
Dissolution, with all exhibits included. 

Please note that judicial approval is no longer required for the dissolution of a Not-for­
Profit Corporation if approval has been obtained from the Office of the Attorney General. 

On behalf of the Corporation, we respectfully request that this application for the 
approval of the dissolution of the Corporation and the filing of the Certificate for 
Dissolution with the New York State Department of State be submitted to the PHHPC 
for consideration at its first available meeting. If you should require any additional 
information in connection with this request, please do not hesitate to contact us. 

A copy of this letter, including all attachments, is also being provided to the Bureau of 
House Counsel in the New York State Department of Health's Office of Counsel. 

Thank you for your attention to and consideration of this matter. 

Sincerely, 

BOND, SCHOENECK & KING, PLLC 

Thomas W. Simcoe 

TWS/dmrk 
Enclosures 

cc: Justin Pfeiffer, Esq., Bureau of House Counsel 

9558099 
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Ms. Karen Woodcook 
.Adminis1rn1or 
Adirondack Tri-Counly Nursmg and 

RehabUiu1lion Center 
P.O. Box 500, Ski Bowl Road 
North Creek, New York 12853 

I 

P U B L I C H E A-l T:H~ ... ;, n:rt,: . Ht--fd-+1-H 
. ' - -----

,; 

!,' :.:1DEMPF 

Jnnunry 16, 2003 

Re: Ccrtificnte oflncorporntion of Adirondack Tri-County Nursing nnd Rehnbilitulion 
Center, Inc. 

Dear Ms. Woodcook: 

AFfER INQUlRY and INVESTIGATION and in nccordance with action taken ot o 
meeting of the Pub1ic Hcnllh Council held on 1he 20111 dny of September, 2002-, l hereby certify 
that the Public Health Council consents to the filing of the Certificntc of Incorporation of 
Adirondack Tri-County Nursing ond Rehnbilitotion Center, Inc., dated November 29, 2002. 

Sincerely, 

-3)~" (? ~~ 
'KnrenS. Westervelt ~ 
ExecuLive Secretary 



UNANIMOUS WRITTEN CONSENT 
OF 

THE BOARD OF DIRECTORS . 
OF 

ADIRONDACK TRI-COUNTY NURSING AND REHABILITATION CENTER, INC. 

Under N-PCL§ 708 

The undersigned, being all of the directors of the Adirondack Tri-Counzy Nursing and 

Rehabilitation Center, Inc. (the "Corporation"), a charitable New York not-for-profit corporation, hereby 

adopt and give their unanimous consent to the following resolutions as action of the Board of Directors 

(the "Board"), and direct that this written consent be filed with the minutes of the Corporation. 

WHEREAS, pursuant to a certain Amended and Restated Asset Purchase Agreement entered 

into by and between the Corporation and Post Acute Partners Acquisition, LLC ("Post Acute"), dated as 

of December 12, 2017 (the "Asset Purchase Agreement"), approved by Order of the Supreme Coutt of the 

State of New York on December 26, 2017, the Corporation sold substantially all of its assets; and 

WHEREAS, since the completion of such sale, the Corporation has ceased business operations 

and proceeded to wind up its affairs; and 

WHEREAS, pursuant to Section r .5 ofthe Asset Purchase Agreement, the Corporation currently 

holds approximately$ }08,812.48 as a "Wind Dov;,'11 Fund" to cover the costs and expenses of winding 

up the Corporation's affairs, and any remaining assets in the Wind Down Fund must be returned to Post 

Acute on or prior to the date. of the Corporation's dissolution; and 

WHEREAS, the Corporation is to receive two settlement payments from the New York State 

Department ofHealth, each in the amount of approximately $99 ,9"19 :80. Pursuant to Section 1.1 (kJ of the 

Asset Purchase Agreement, both payments shall be paid to Post Acute upon receipt; and 

WHEREAS, the Board of Directors of the Corporation, having considered the advisability of 

dissolving the Corporation, have determined that it is in the best interest of the Corporation to dissolve in 

accordance with the provisions for voluntary dissolu6on under the New York Not-for-Profit Corporation 

Law. 

NOW, THEREFORE, it is hereby 

RESOLVED, that the Board of Directors authorizes the dissolution of the Corporation~ and 

RESOLVED, that the Plan of Dissolution annexed hereto as Exhibit "A" and incorporated as if 

foHy SI:'! forth he~iu be~ and he:rt"!:~; is_ arrr0ved in all resti€'<.'!s and ad0rt0d as the Phm of Diss0luti0n 0.f 

the Corporation; and 

RESOLVED, that the Certificate of Dissolution annexed hereto as Exhibit ''B" is hereby 

authorized to be filed with the New York State Department of State upon the approval of the Public 

552563.1 



Health and Health Planning Council of the New York State Department of Heald1 and the New York 

State Attorne_y General or the Supreme Court; and 

RESOLVED, that the officers of the Corporation, including, without limitation, the President, 

are instructed and authorized to rnake a:ny necessary changes to the Plan of Dissolution and to execute and 

deliver any and all documents necessary to effectuate the dissolution of the Corporation, including the 

execution and filing of a Certificate ofO.-ssolutfon in accordance with Section 1003 oftne Not-for-Profit 

Corporation Law; and 

RESOLVED, that the officers of the Corporation, including, without !imitation, the President, 

are authorized to take any further action and execute and · deliver any agreements, instruments and 

documents, in the name of the Corporation, as in their judgment shall be necessary, proper or advisable in 

order to carry out fue intent and accompTish tl1_e purposes offue resolufions adopted.hereby. 

[Signature page follows] 
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IN W1TNESS ""''HEREOF. the undersigned have signed this Unanimous Written Consent 

the 11th day of December , 2019,; 

Karen Smith, Director 

wtne Thomas .. Director 

552563.1 



CERTIFICATION , 

The undersigned, being the President of Adirondack Tri-County Nursing & 

Rehabilitation Center, Inc., does hereby certify under penalties of perjury that the following is a 

true copy of the Resolution of the Board of Directors of said corporation authorizing the 

Corporation to dissolve in accordance with the Plan of Dissolution, duly adopted by the 

unanimous written consent of the Board of Directors on the 11th day of December . 2019 , 

and that the same is in full force and effect. 

Karen Smith, President of the Board 
Date: December 11, 2019 

552403.1 
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PLAN OF DISSOLUTION 
OF 

ADIRONDACK TRI-COUNTY NURSING AND REHABILITATION CENT-ER, INC. 

A New York Not-for-Profit Corporation 

The Board of Directors (the "'Board")of the Adirondack Tri-County Nursing and Rehabi\itation 
f.e:\1.1'.er;. l~ {k "{'~rm"),. h.y ~oos-written COD..i;;ent, after d!J!y cn.-1s.idering: the .advi"2hiliiy of 
voluntarily dissolving the Corporation and it being the opinion of the Board that it is advisable and in the 
best interests of the Corporation to effect such dissolution, resolved that the Corporation be dissolved in 
accordance with the following Plan of Dissolution (the "P1an"): 

1. Approval for the. dissolution of the Corporation shall be obtained from the 
Public Health and Health Planning Council of the New York State Department of Health and the Attorney 
General and/or a Justice of the Supreme Court of the State of New York. 

2. Pursuant to Section l .5 that ce1tain Amended and Restated Asset Purchase 
Agreement entered into by and between the Corporation and Post Acute Partners Acquisition, LLC ("Post 
Acute"), dated as of December 12, 2017 (the "Asset Purchase Agreement"), approved by Order of the 
Supreme Court of the State of New York on December 26, 2017, the Corporation currently holds 
approximately $. 108,812.48 as a "Wind Down Fund" to cover the costs and expenses of winding up 
the Corporation's affairs, and any remaining assets in the Wind Down Fund must be returned to Post 
Acute on or prior to the date of the Corporation's dissolution. Accordingly, after all costs and expenses of 
~rim:ling up the Corporation's. a.ff.airs have he.e.n paid, jncJudmg .all c.ost.s .and fe.e-s as.socfa-ted with 
dissolution and final tax and other filings, the balance of the Wind Down Fund shall be transferred to Post 
Acute. 

3. In addition, the Corporation is to receive two settlement payments from the New 
York State Department of Health, each in the amount of approximately $99,919.80. Pursuant to Section 
1.1 (k) of the Asset Purchase Agreement, both payments shall be paid to Post Acute upon receipt. 

4. Od1er than as set fortl1 in paragraphs 2. and 3., tl1e Corporation has no assets or 
liabilities. · 

5. A certified copy of the resolution of the Board adopting this Plan of Dissolution 
shall be submitted. with the Plan, to the Attorney General for approval. 

6. A Certificate of Dissolution shall be signed by an authorized director or officer 
an<l aU required approv~ls .shaJJ be .att.aclled.. 

[signature page fo11ows] 
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IN WITNESS WHEREOF, the undersigned has signed this Plan of Dissolution on the _!_!:th 

day of December , 2019 . 

Karen Smith. President of the Board 

552401.2 



r 
CERTIFICATE OF DISSOLUTION 

OF 
ADIRONDACK TRI-COUNTY NURSING AND REHABILITATION CENTER, INC. 

UNDER SECTION 1003 
OF 

THE NOT-FOR-PROFIT CORPORATION LAW 

The undersigned, the President of the Board of Directors ( the "Board") of the Adirondack 

Tri-County Nursing and Rehabilitation Center, Inc. (the "Corporation"), hereby certifies that: 

1. The name of the Corporation is Adirondack Tri-County Nursing and 

Rehabilitation Center. Inc. 

2. The Corporation's Certificate of Incorporation was filed with the Department of 

State on January 27, 2003. It has not been amended. 

3. The name and address of each director of the Corporation is: 

Name and Title 

Karen Smith 
President of the Board 

Wayne Thomas 
Treasurer of the Board 

Ellen Eager 
Secretary of the Board 

4. The Corporation is a charitable corporation. 

Address 

3963 State Route 28 
North Creek, NY 12853 

POBox63 
North Creek, NY 12853 

PO Box45 
Minerva, NY 12851 

5. At the time of the authorization of the Corporation's Plan of Dissolution pursuant 

to Not-for-Profit Corporation Law section 1002, the Corporation holds no assets legally required 

to be used for a particular purpose. The Corporation's liab11ities as set forth in the Plan of 

Dissolution will be discharged in accordance with the Plan of Dissolution. 

6. The Corporation elects to dissolve. 

552564.1 



7. The dissolution was_ authorized by the unanimous written consent of the Board. 

The Corporation has no members. 

8. P1ior to delivery of the Certificate of Dissolution to the Department of State for 

filing, a copy of ,the Plan of Dissolution, which contains the statement prescribed by paragraph 

(b) of Section 1001 of the Not-for-Profit Corporation Law, has been duly filed with the Attorney 

General. 

[signature page follows; remainder of page intentionally blankl 
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IN WITNESS WHEREOF, the undersigned has signed this Certificate of Dissolution on 

thellth day of December , 2019 . 

Karen Smith, President of the Board 

552564.1 



A TTOR}JEY GENERAL OF THE STATE OF NEW YORK 
-COUNTY OF ALBANY 

In the Matter of the App Ji cation of 

ADIRONDACK TRI-COUNTY NURSING AND 
REHABILITATION CENTER, INC. 

For Approval of Plan of Dissolution pursuant to Section 
1002 of the New York Not-for-Profit Corporation Law 

TO: OFFICE OF THE ATTORNEY GENERAL 
Charities Bureau 
The Capitol 
Albany, NY 12224-0341 

VERIFIED PETITION 

Petitioner, ADIRONDACK TRI-COUNTY NURSING AND REHABILITATION 

CENTER, INC. (the "Corporation"), by its attorneys, Bond, Schoeneck & King, PLLC, for its 

Verified Petition alleges, upon information and belief, that: 

1. The Corporation, whose principal address is located in the County of Warren, was 

incorporated pursuant to Section 402 of the New York Not-for-Profit Corporation Law on January 

27, 2003. A copy of the Corporation's Certificate oflncorporation is annexed hereto and made a 

part hereof as Exhibit "A" and a complete and current copy of the Corporation's bylaws are 

annexed hereto and made a part hereof as Exhibit "B." 

2. The names, addresses, and titles of the Corporation's Directors are: 

Name and Title 

Karen Smith 
Board President 

Wayne Thomas 
Board Treasurer 

Ellen Eager 
Board Secretary 

Address 

3963 State Route 28, North Creek, NY 12853 

P.O. Box 63, North Creek, NY 12853 

P.O. Box 45, Minerva, NY 12851 



3. The purposes for which the Corporation was organized are as follows: 

a. To serve aged, disabled and chronically impaired persons by establishing 

and operating a residential health care facility consisting of skilled nursing home beds pursuant to 

i-\rtide 28 of the Public Health Law of the State ofNew York; 

b. To buy, own, sell, convey, assign, mortgage, or lease any interest in real 

estate and personal property and to construct, maintain and operate improvements thereon 

necessary or incident to the foregoing purposes; 

c. To borrow money and issue evidence ofindebtedness in furtherance of any 

or all of the objects of its business, and to secure the same by mortgage, pledge or other lien on the 

corporation's property; 

d. To do any other act of thing incidental to or in connection with the foregoing 

purposes or in advancement thereof, but not for the pecuniary profit or financial gain or its 

individual members, directors or officers, except as provided under Article 5 of the Not-for-Profit 

Corporation Law; and 

e. To operate exclusively for charitable and benevolent purposes as defined by 

Section 501 ( c )(3) of the Internal Revenue Code of 1986 ( or corresponding provisions of any future 

United States Internal Revenue Law). 

4. The Corporation is a charitable corporation. 

5. The Corporation is the former owner and operator of a New York State Department 

of Health-licensed 82-bed residential health care facility known as the "Adirondack Tri-County 

Nursing and Rehabilitation Center" (the "Facility"). The Corporation also formerly operated adult 

day health care and physical, occupational, and speech language pathology outpatient therapy 

programs at the Facility. By Decision and Order dated December 26, 2017 (the "Decision and 



Order"), the Supreme Court, Warren County, approved the sale of substantially all of Petitioner's 
.. 

assets pursuant to Sections 510 and 511 of the Not-for-Profit Corporation Law, which sale closed 

on January 22, 2018. A copy of the Decision and Order is annexed hereto as Exhibit "C." 

6. The Corporation is dissolving because its assets have been sold, its affairs have 

been wound down, and, it no longer has any purpose. The Corporation plans to dissolve in 

accordance with the Plan of Dissolution annexed hereto as Exhibit "D." 

7. The Boiird of Directors of the Corporation by unanimous written consent adopted 

the Plan of Dissolution and_ authorized the filing of a Certificate of Dissolution in accordance with 

Section 1003 of the Not-for-Profit Corporation Law. The Board's unanimous written consent is 

annexed hereto as Exhibit "E." 

8. The Corporation does not have any members. 

9. Pursuant to Section 1.5 of that certain Amended and Restated Asset Purchase 

Agreement entered into by and between the Corporation and Post Acute Partners Acquisition, LLC 

("Post Acute")~ dated as of December 12, 2017 (the "Asset Purchase Agreement"), approved by 

the Decision and Order, the Corporation currently holds approximately $46,0001 as a "Wind Down 

Fund" to cover the costs and expenses of winding up the Corporation's affairs, and any remaining 

assets in the Wind Down Fund must be returned to Post Acute on or prior to the date of the 

Corporation's dissolution. Accordingly, after all costs and expenses of winding up the 

Corporation's affairs have been paid, including all costs and fees associated with dissolution and 

final tax and other filings, the balance of the Wind Down Fund shall be transferred to Post Acute. 

10. In addition, the Corporation is to receive two settlement payments from the New 

York State Department of Health, each in the amount of approximately $99,919.80. Pursuant to 

1 It was approximately $108,000 at the time the Plan of Dissolution was adopted. 



Section· 1.1 (k) of the Asset Purchase Agreement, both payments shall be paid to Post Acute upon 

receipt. 

11. Other than as set forth in paragraphs 9. and 10., the Corporation has no assets or . 

liabilities. 

12. The Corporation acknowledges its obligation to file a final financial report on form 

CHAR500, with all required attachments, with the Charities Bureau showing no assets or 

liabilities. Attached as Exhibit "F" is a copy of the Corporation's most recently filed Form 990 

and an internal financial report showing financial information through November 24, 2020. The 

Corporation gives its assurance that (i) the final financial report shall be the same in all material 

respects to the information provided herewith (to be adjusted, as applicable, for further costs and 

expenses of dissolution and the final return of the Wind Down Fund balance after receipt of 

necessary governmental approvals for the Corporation's dissolution) and (ii) the Corporation shall 

duly file its final CHARS00 report with all required attachments with the Charities Bureau. 

13. The Corporation is not aware of any ongoing or completed audit or inquiry by the 

Intef!Ial Revenue Service (the "'IRS") in the past three years. The Corporation has not paid any 

excise taxes or disclosed an excess benefit transaction or any diversion of assets on its information 

return to the IRS. 

14. In addition to approval by the Attorney General and/or a Justice of the Supreme 

Court, the Public Health and Health Planning Council's appr~val of dissolution is required. The 

approval is annexed hereto as Exhibit "G." 



WHEREFORE, Petitioner requests that the Attorney General approve the Plan of 

Dissolution of Adirondack Tri-County Nursing and Rehabilitation Center, Inc., a not-for.:profit 

corporation, pursuant to Not-for-Profit Corporation 1:,aw Section 1002. 

IN WITNESS WHEREFORE, the Corporation has caused this Petition to be executed this 

·st 
_{ day of J)e,[RA;vtb--,r , 2020, by: 

BOND, SCHOENECK & KING, PLLC 

By: Delaney M. R. Knapp, Esq. 
Thomas W. Simcoe, Esq. 

Attorneys for Adirondack Tri-County 
Nursing and Rehabilitation Center, Inc. 

Address and Post Office Address: 
22 Corporate Woods Blvd, Suite501 
Albany, NY 12211 
Phone: (518) 533-3235 
Email: tsimcoe@bsk.com 



VERIFICATION 

STATEOFNEWYORK ) 
) ss: 

COUNTY OF ALB.ANY ) 

DELANEY M. KNAPP, being an attorney duly admitted in New York State, affirms under 

penalties of perjury that she is the attorney for the petitioner in this action; that she has read the 

wi~hin Petition; that the same is true to the knowledge of deponent, except as to the matters therein 

stated to be alleged upon information and belief, as to those matters he believes it to be true and 

that the basis of her knowledge are the records and communications of her client to her. The reason 

for this petition being verified by deponent is that the client has its principal place of domicile and 

location in a county other than the county wherein deponent maintains her offices. 

~ ~'+ Dated: ~(~£ I , 2020 
Albany, New York 

Sworn to before me this 

11485496 

JESSICA M. BLANCHETTE 
Notary Public, State of New York 

Qualified In Albany County 
No. 02BL6400202 

Commission Expires Nov~ 12, 2023 

l~ 
Delaney M. R. Knapp 



ATTORNEY GENERAL Of THE STATE OF NEW YORK 
COUNTY OF ALBANY 

In the Matter of the Application of 

ADIRONDACK TRI-COUNTY NURSING AND 
REHABILITATION CENTER, INC. 

For Approval of Plan of Dissolution and Distribution of Assets 
pursuant to Section 
1002 of the New York Not-for-Profit Corporation Law 

OAG Approval# 
OAG-AL-2020-324 

I. By Petition verified on December 1, 2020, Adirondack Tri-County Nursing and 

Rehabilitation Center, Inc. (the "Corporation"), by its attorneys, Bond, Schoeneck & King, PLLC, 

applied to the Attorney General pursuant to section 1002 of the Not-for-Profit Corporation Law 

for approval of a Plan of Dissolution. 

2. Based o:n a review of the Petition and its attachments,. and the verification and 

certi:fic:ation ~fDelaney M. R. Knapp of Bond, Schoeneck and King, PLLC, the Attorney General 

has determined that the Corporation has complied with the provisions of section 1002 of the Not­

for-Profit Corporation Law applicable to the dissolution of not-for-profit corporations with assets. 

3. The Plan of Dissolution is approved. Attorney General of the State ofNew York. 

Attqrney General of the State of New York 

By: ~ ,.7l\ C G-Vv~~~-
Assistant Attorney General t\lv,~""' t-,,,. ~. ;/'i::vx\.....( 

Dated: ~- '1- ·~ , 2020 



STATE OF NEW YORK 
SUPREME COURT COUNTY OF WARREN 

In the Matter of the Application of 

ADIRONDACK TRI-COUNTY NURSING 
AND REHABIT .... JT ATION CENTER, INC., 

Petitioner, 

For an Order Approving the Sale of All or 
Substantially All Assets PursuanttoSections 
510 and 511 of the New York Not-for-Profit 
Corporation Law, 

DECISION AND ORDER 

Bond, Schoeneck & King, P LLC, Albany ( Mark A. Mainello and Thomas W. Simcoe of 
counsel), for petitioner. · 

Eric T Schneiderman, Attorney General, Albany (Nathan M Courtney of counsel), for 
respondent. 

ROBERT J. MULLER, J.S.C 

Petitioner Adirondack Tri-County Nursing and Rehabilitation Center, Inc. is a hot-for­

profit corporation which owns and operates a licensed 82-bed residential healthcare facility 

located at 112 Ski Bowl Road in North Creek, Warren County. The facility also offers adult day 

health care services, as well as physical, occupational, and speech therapy programs. Petitioner 

owns the facility, together with the 7.59-acre parcel of real property upon which it is situated. 1 

Petitioner also owns a medical center adjacent to the facility, which center is leased to an 

unrelated physicians group. Presently before the Court is petitioner's application by Order to 

Show Cause to sell the facility and substantially alt ofits assets - including its real property - to 

Post Acute Partners Acquisition, LLC (hereinafter Post Acute) for the sum of$3,475,501 (see N-

1 This real property is subject to a mortgage in the amount of approximately $2,J 00,000. 



PCL 510,511). 

N-PCL 510 (a) (3) and 511 (b) require that this application be made on notice to the 

Attorney General. N-PCL 511 (b) further provides that the Attorney General shall be given "a 

minimum of fifteen days notice[;]" with the Court having the "authority to shorten [ the l time for 

service ... upon a showing of good cause." Petitioner requested that the Court exercise such 

authority here, stating as follows: 

"lT]he majority.of [p]etitioner's revenue is from Medicaid reimbursement. 
Petitioner's Medicaid reimbursement rate is inadequate to cover its operating 
·expenses and, as a result, in the current year [p }etitioner has operated at a ioss of 
$815,157 through October 31, 2017. These continue to date, and thus [p ]etitioner 
is rapidly running out of cash to sustain its operations. Based on currentbudget 
forecasts, it is anticipated that this will occur before the end of December 2017. 
In that event, [p )etitioner will no longer have funds to continue the operation of its 
facility, which will likely result in significant harm to [p ]etitioner and its mission, 
and hardship and disruption to its nursing home residents, staff and employees." 

Given these financial concerns.this Court found that petitioner demonstrated good cause 

and the Attorney General was given only nine days notice of the application. The Attorney 

General appeared in opposition, "object[ing] to the proposed sale because Post Acute is 

un.willing .to commit to continued operation of the [f]acility for a minimum 5-year period after 

the sale". During oral argument additional documents, referenced hereinafter, were submitted by 

the Attorney General and, with petitioner's consent, were a:ccepted and considered by the Court. 

The procedure set forth in N~PCL 510-and 51 t is "designed to preserve charitable assets 

to serve public purposes" (64th Assoc,, L.L.C. v Manha/Jan Eye, Ear & Throat Hosp., 2 NY3d 

585, 590 [2004) [internal quotation marks and citation omitted); see Rose Ocko Found. v 

Lebovits, 259 AD2d 685, 688 [1999], appeal dismissed and Iv denied 93 NY2d 997 [1999]). The 

2 



Attorney General is made a statutory party to applications under N-PCL 510 and 511 "to ensure 

that the inter~sts of the ultimate beneficiaries of the corporation. the public, are adequately 

represented and protected from improvident transactions" (Matter of Manhattan Eye, Ear & · . . 

Throat Hosp. v Spitzer. 186 Misc 2d 126, 151 [Sup Ct, NY County 1999] ~ see 64th Assoc., 

L.L. C. v Manhattan Eye, Ear & Throat Hosp., 2 NY3d at 590). tn determining whether to grant 

an application under N-PCL 510 and 511, the Court "must assess whether 'the consideration and 

the tenns of the transaction are fair and reasonable to the corporation and that the purposes of the 

corporation or the interests of the members will be promoted'" ( 64 th Assoc., L.L. C. v Manhattan 

Eye, Ear & Throat Hosp., 2 NY3d at590, quotingN-PCL 511 [d); see Church of God of 

Prospect Plaza v Fourth Church of Christ, Scientist, of Brooklyn, 76 AD2d 711, 716 f1980], affd 

54 NY2d 742 [1981]). 

Here, petitioner contends that the consideration and the terms of the transaction are fair 

and reasonable. Petitioner had an appraisal done on April 25, 2016 which estimated the going 

concern value of its assets an.d operations to be $4,500,000. This appraisal "relied upon and 

assumed" the corporation's continued receipt of funding through a New York State Department 

of Health (DOH) Vital Access Provider (YAP) grant. According to petitioner, the grant expired 

earlier this year, thereby reducing its going concern value. Petitioner received offers from five 

potential purchasers, with rriost offers in the vicinity of $4,000,000. According t-0 petitioner, its 

Board of Directors 

"evaluated each of the offers in consideration of various criteria,. including not 
only the proposed purchase price, but also the quality and culture of the potential 
purchasers' other long-term care facilities~ the potential purchaser's apparent 
ability to preserve quality nursing home services in the North Creek area, the 

3 
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relat1ve certainty of successfully completing the transaction, and the purchaser's 
overall ability to achieve [petitioner's] mission and economic objectives". 

Although Post Acute's offer of$3,475,501 was not the highest offer received, it was 

accepted based upon petitioner's "assessment of[Post Acute's] ability to maintain quality care in 

the North Creek region in light of the other facilities operated by [Post Acute] in the larger 

Adirondack region''. To that end, Post Acute recently acquired or is in the process of acquiring -

through its affiliates - the Adirondack Health-Uihlein Living Center in the Village of Lake 

Placid, Essex County (hereinafter Adirondack Health) and Heritage Commons Residential Health 

at Inter-Lakes-in the Town of Ticonderoga, Essex County (hereinafter Heritage Commons). 

Petitioner further notes that it "had significant doubts about the ability of the cash offerors to 

consummate a transaction at the prices offered,2 and it also 'had concerns about tpe ability of the 

other offerors that were not selected to structure the transaction so that all liabilities would in fact 

be adequately assumed". 

Petitioner next contends that its purposes and the interests of its members will be 

promoted by the sale. Specifically, petitioner contends that Post Acute will continue to operate 

the facility as a n:t.rrsing homej thus making the transition in ownership smooth for both patients, 

staff, and employees. P~titioner further contends that, if the sale is not approved, it will likely 

have to close the facility as a result ofinsufficient funds-' which would obviously have a 

negative impact on all involved. 

In opposition, the Attorney General contends that the consideration and the terms of the 

transaction are not fair and reasonable. Specifically, the Attorney General contends that Post 

2 One potential purchaser offered $5,000,000 in cash. 
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Acute must agree to continue to operate the fac-ility as a n:ursing home for five years from the date 

... 
of the.sale. The Attorney General requests this commitment to continuation of operations based 

upon its ''recent experiences with CABS NursingHome and Rivington House, two New York 

City~based not-for-profit nursing homes that were purchased by for-profits". The Attorney 

General describes these experiences a.s follows: 

"Based on the expectation that the for-profits would continue to provide skilled 
nursing services on the sites, the Attorney General did not object to, and the 
Supreme Court approved the CABS and Rivington sales. Nonetheless, the for­
profits each subsequently terminated the nursing home operations within one year 
of the purchase. In the case ofRivington House, the for-profit sold the underlying 
real estate to developers at a substantial profit". 

The Attorney General notes that petitioner's facility "is located a mere 430 feet from Ski 

Bowl Village at Gore Mountain, which currently has a townhouse listed for $745K';. To view of 

this. the Attorney General is concerned that Post Acute may close the nursing home and sell the 

property to a developer for a profit. According to the Attorney General, «the ultimate 

beneficiaries are the nursing home residents who require 24-hour care'~. In this context, the 

Attorney General discusses the "very real risk of transfer trauma to [these residents] if they are 

forced to. relocate from the facility where they have been living". 

The Attorney General further contends that the putposes of petitioner and the interests of 

its members will not be promoted by the sale. Petitioner's mission, as set forth in its Certificate 

ofincorporation, is ··[t]o serve aged, disabledand chronically impaired persons by establishing 

and operating a residential health care facility consisting of skilled nursing home beds pursuant to 

[a]rticle 28 of the Public Health Law of the State ofNew York". According to the Attorney 

General~ this mission wrn not be fulfitled if Post Acute submits a closure plan to the DOH 

5 



immediately after its purchase of the facility. 

In reply, petitioner contends that the sale of its skilled nursing facility in North Creek 

cannot be compared to the sale of skilled nursing facilities on the lower east side of Manhattan. 

Petitioner further contends "that there is no indication whatsoever that [Post Acute] intends to 

acquire [p]etitioner's property for [the purpose of] flipping it", Insofar astheSki Bowl Village at 

Gore Mountain is concerned, petitioner has submitted the affidavit of Hal Payne - its 

Administrator and Chief Executive Officer- which shared his observations that "it took 

approximately eight years for the Adirondack Park Agency to approve the Village project, which 

approval was separate from the Town of Johnsburg approval process, which was also very 

lengthy''. Payne further states that "(o)ne or more townhouse properties [in the Village] has been 

on the market since 2012" and "no further efforts for development ... arc currently underway". 

Based upon this, petitioner suggests that it wouid be difficult in any event for its property to be 

developed for commercial purposes. 

This Court concludes that the consideration and the tenns of the sale are fair and 

reasonable and, further, that the. sale. will promote petitioner's purposes and the interests of its 

members. Petitioner has amply demonstrated its· diligence in researching all of the potential 

purchasers before deciding to sell its facility to Post Acute. Further - and as noted by petitioner 

- there is no evidence whatsoever that Post Acute plans to flip the property. Rather, the record 

establishes that Post Acute is a Delaware limited liability company in thebusiness of owning and 

operating long-tenn care facilities. In addition to Adirondack Health and Heritage Commons, it 

6 



operates JO nursing homes in the Buffalo area as well as several others out-of-state.3 Finally, 

while the Attorney General expresses concern regarding the risk of transfer trauma if Post Acute 

purchases and then closes the facility, although given petitioner's financial status this risk may be 

more imminent if the facility is not sold. 

Briefly, petitioner has submitted a December 13, 2017 appraisal of its real property in 

support of the application. This appraisal values the property at $1,540;000 because, inter alia, it 

is zoned for "Public and Semi-Public" uses, which excludes tourist accommodations. The 

Attorney General has requested that the record remain open until January 12, 2018 in order that 

he might retain his own expert to conduct a full real estate appraisal of the facility and provide 

"an affidavit regarding the 'reasonable likelihood' that a change in zoning for the [f]acility would 

This final application is denied. Even if the Attorney General's appraiser finds that the 

real property is worth more than $1,540,000-and a zoning change is reasonably achievable, the 

record still contains nothing whatsoever to suggest that Post Acute will sell the property - 0r to 

use it for anything other than a skilled nursing facility. 

3 Interestingly, the Attorney General recently challenged Post Acute's acquisition of Odd 
Fellow and Rebekah Rehabilitation and Health Care Center, Inc. (hereinafter Odd Fellow) in the 
Town of Lockport, Niagara County- again, because it would not commit to continued operation 
of the facility as a nursing home for at least five years. The Supreme Court of Niagara County 
(Caruso, I.) held oral argument in that case on December 19, 2017 and approved the proposed 
sale. 

4 The Attorney General indicates he was not able obtain this appraisal prior to submitting 
opposition because ofthe expedited notice of the application. 
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Therefore, having considered the Verified Petition of Adirondack Tri-County Nursing 

and Rehabilitation Center, lnc. together with Exhibits "'A" through "L", attached thereto, the 

supporting affirmation of Roderick S. McDonald, Esq., dated November 29, 2017, and the 

affirmation of Thomas W. Simcoe, Esq., dated December 13, 20 l 7 submitted in support of the 

petition.the opposing affirmation ofNathan M. Courtney, Esq., dated December 19, 2017 

together with Exhibits "l" through ••sn, the opposing affmnation of David M. Slutsky, Esq., 

dated December 21, 2017 together with Exhibits "A" though "'G" and the single page petition on 

behalf the 1199 SEilJ "members of the Adirondack Tri-County Nursing and Rehabilitation 

Center, Inc.," submitted in opposition to the petition; the reply affirmation of Thomas W. 

Simcoe, Esq .. dated December 21, 2017 together with Exhibit "A'', the supporting affidavit of 

Hal Payne sworn to December 20, 2017, and upon the extensive oral arguments of counsel on 

December 22, 2017, it is hereby 

ORDERED that petitioner Adirondack Tri-County Nursing and Rehabilitation Center, 

Inc. be and hereby is authorized to transfer title to Post Acute Partners Acquisition, LLC all 

assets and prope.rties as described in the petition herein, and upon the conditions of sale set forth 

therein, and it is further; 

ORDERED that any reliefnot specifically addressed has nonetheless been considered and 

is hereby expressly denied. 

The above constitutes the Decision and Order of this Court. 
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The original of this Decision and Order has been filed by the Court together with the 

submissions enumerated above and the Order to Show Cause. Counsel for petitioner is hereby 

directed to promptly obtain a filed copy of the Decision and Order for service with notice of entry 

in accordance with CPLR 5513. 

Dated: December 26, 2017 
Lake George, New York 

ENTER: 
ROBERT J. MULLER, J.S.C. 

! / 
I ·' ' .. / 
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CERTIFICATE 0FJNC0RPORAT!Of 030127000 ]'f f 
OF ( 

ADIRONDACK TRI-COUNTY NURSING AND 
REHABILITATION CENTER, JNC. 

Under Scclion 402 of tile 
Not-For- Profit Corporntion Lnw 

THE UNDERSIGNED, for the purpose of fom1ing a corporation under Section 402 of 

the Not-For-Profit Corporation Law, hereby certilics: 

FIRST: The name of the corporo.tion is ADIRONDACK.TRI-COUNTY NURSING 

AND REHABILITATION CENTER, INC. 

SECOND: The corporntion is not fanned for pecuniary profit or flnancial gain. All 

income arid cnmings of the corporation shrill be used exclusively for its corporate purposes. The 

corporation is a corp9ration 11s dclincd in subparagraph (a}{S) of Section I 02 (Definitions} of the 

Not-For-Profit Corporation Law. 

THJRD: The purposes for which the corporation is to be fom1cd are as follows: 

{a) To_ serve aged, ·disabled and chronically impaired persons by establishing 

and operating a residential hen 1th cnrc facility consisting. of skilled nursing home beds pursuant 

to Article 28 oflhc Public Health Law of the State of New York; 

(b) To buy, own, sell, convey, ossign1 1i1ortgage, or lcnsc nny interest in real 

estnlc and pcrsonol propcny and to construct, maintain and opernle improvements thereon 

ncccssnry or incident to the foregoing purposes; 

(c} To borrow money nnd fssue evidence of indebtedness in furtherance of 

. any or all of tl:ic objects or its business·, and to secure the same by mortgage, pledge or other lien 

on the corporaticn's property; ---
\ 
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(d) . To do nny other act or thing rncidcnl::il to or in connection with lhc 

foregoing purposes or in odvoncerncnt thereof, but nol for the pecuniary profit or financial gain 

of its individual menibcrs, directors or officers, except as provided under Article 5 of the Not• 

For-Profit Corporalion Law; and 

(c} To opcralc exclusively for charitable and bcnevolcni purposes as defined 

by Section 50l{c)(3) or the Internal Revenue Colle of I 986 (or corresponding provisions o[ uny 

future United States Internal Revenue Low}. 

FOURTH: This corponitfon, pursunnt to Section 201 of the Not-for-Profit Corporation 

Low, shall be a Type "B'' corporation. 

F[FTH: Thc 

StntcofNew York. 

office oflhc corporation is lo be located in the County of Warren, 

SIXTH: The names and nddresscs of the µircclors of!hc corporntion until t_hc f\rst 

annual meeting nrc: 

John Hn~ey 

George Canon 

Brian E. Towers . 

-Alan -F. Smith 

Frederick H. Monroe 

282 Main Strccl, North Creek, NY 12853 

I S9 Marcy Lane, Newcomb, NY 12852 

Algonquin Drive, Wells, NY 12190 

69 State Route 28, Warrensburg, NY 12885 

l 17 Blytl1ewood Island Road, Chestertown, NY 12817 

SEVENTH: The name ond residence of the incorpornlor to !his Ccriificale of 

Incorporation is as follows:. 
David A. Ruffo 2 Thoroughbred Drive, 

Enst Greenbush, New York 12061 

- • 



" .. ,,.< 
r~ 
, . 

. ", 

W' 

l 
I 

f 
i 

i 
l 
j 
I 
l 
f 

I 
! 

I 
l ,. 
l 
I 

.J 

The incc,rporalor is of the age or 18 years or over and each person named ns n Director of . 

the corporation is 18 years or older. 

EIGHTH: The durntion oflhc corporation shall be pcrpctlrnl. 

NINTH:. The corporation is org:1111zed aml shall be opcraled as .a non-profit 

orgunii.ation, and shall nol have power to issue certificates of slack or to declare or pay any 

dividends, and shllll be opcrntcd exclusively for the purposes enumerated in Paragraph Third 

hereof, thereby to lessen the burdens of government and promote socinl welfare. 

TENTH; No part of the net income or 11e1 earnings or the corpornt1on shrill inure lo the 

bcna/it or prof'i,t of any imlividual member, or any trustee, director or officer of the corpor-.ition. 

No director, officer or employee of the eorporntion shnll receive or be lawfully entitled 10 receive 

any pecuniary benefits.from lhc operation thereof except as reasonable compensation for services 

to or for Lhe corporation. 

ELEVENTH: No substantial part or the acti v hies of the corporation shall be canying on 

propngnndu, or otherwise attempting to inlluence lcgislution, or participating in, or intervening in 

(Including the publicnHon or distribution of statements) any political campaign on bel,alf of any 

candidutc for public office. 

TWELFTH: [n the even! of dissolulion, liquidation or winding up or lhc corporation, 

whclhcr voiunlary or involunlary, the furn.ls, property, or other assets lhcn held legally or 

beneficially by the corporation shall be distributed lo charitnble corporations or institutions 

wi1hi11 the County of Warren, Slate of New York entitled to Che exemption status under Seclfon 

501(c)(3) of the lnlcmal Revenue Code or 1986, as amended, as delcnnined by !lie Board of 

D1rcctors of the corporation nnd subject to approval or n Justice of the Supreme Court of the 

Staie of New York, Fourth Judicial District. 
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THIRTEENTH: Adirondack Tri.County Nursing and Rclrnbililation Center, Inc. 

dcsignalcs lhc Secretary of S1n1c of. 1hc Stutc of New York as its agent upon whom process 

against it may be served, The post office addr~ss to which lhe Secretary of State ~hall mail a 

copy of any process served upon him i_s as follows: 

ADIRONDACK TRI-COUNTY NURSING AND 
REHABIL!TATlON CENTER, INC. 

P.O. Box 500, Ski Bowl Road 
North Creel·, New York 12853 

FOURTEENTH: Notwithstanding nny . other provision of this Certificate of 

lncorporation, Lhc Corporation sholl not C!lfTY 011 any other activities no\ pcrmil\cd lo be carried 

on (a) by u corporation exempt from Federal income tax under section 501(c)(3) of the Internal 

Revenue Code of I 986 (or corresponding provision of .iny future United States Internal Revenue 

LllW} or (b) by a corporation contributions to which arc rlcductible-under section l 70(c)(2) of\hc 

lnlcmal Revenue Code of 1986 (or corresponding provision of any future United Stutes lntemnl 

Revenue law). 

FIFTEENTH: To do and pcrfom1 all nets necessary to accomplish the purposes of the · 

corporation, including the execution of the regulatory agreement with the Secretary of_ Housing 

ond Urban Development, acting by ond through the federal Housing Commissioner, and such 

other· instruments and undertakings ns moy be necessary to enable the corporation to secure the 

benefits of financing with the assistance· of mortgage insurnnec. under Lhe provisions of the 

Nntionul Housing Act. Such rcyulatory ogrccmcnt and other instruments and undertakings shall 

. remain binding upon the corporation, iis successors and nssignccs, so long ns the Corporation's 

mortgage is insured or held by the Sccrclnry of Housing und Urban Developrrtcn1. 

SIXTEENTH: To provide, on a nonprofit busis, nursing home fncilitics and services for 

the nccommodat10n of convalescents or other persons who arc not acutely ill ond not. in need of 

hospital cure where no adcqua!c housing exists f<;ir such groups pursuant to Section 2J2 of the 
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Notional I-lousing Act, ns o.mcndcd, 

SEVENTEENTH: Notwithstanding the foregoing, so long os the mortgnge on the 

corporntion's property is insured or held by the Secretary of Housing and Urban Development, 

the corporation shall, o.l nll times, ho.vc the power to convey any or all of its property covered by 

-the subj eel mortgage lo the Secretary of Housing ond Urb:m Development or his nominee. 

EIGHTEENTH: Bylaws of the corporation may be udopted by the Directors nt ·any 

regular meeting or any spccinl meeting co.lied ror that purpose, so long ns they nrc not 

inconsistent with the provisions of this Ccrtilicate or-the Regulatory Agreement between the 

Corporntion o.nd lhe Secretary of Housing ond UrblJ.ll DcvclopmenL So long as a mortgage on 

the corporation's propeny is insured or · held by the Secretary of Housing and Urban 

Dcvelopm;nt, this Ccrtificote or lncorporation m11.y nol be amended without the prior written 

approval of the Secretary of Housing and Urban Development. 

IN WITNESS WHEREOF, this certificate has been signed by lhe incorport1lor this 29th 

dny ofNovcmbcr. 2002. 

vid . Ruffo 
2 Thoroughbred Drive 
Enst Greenbush, New York l2061 
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ADIRONDACK TRI-COUNTY NURSING AND 
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STATE OF NEW YORI( 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 

is a true copy of said original. 

Rev. 06/07 

WITNESS my hand and official seal of 
the Department of State, at the City of 
Albany, on January 26, 20 t 1. 

Daniel E. Shapiro 
First Deputy Secretary of State 



BYLAWS 
OF 

ADIRONDACK TRI-COUNTY NURSING AND REHABILITATION CENTER, INC. 

ARTICLE l 

Name, Seal and Offices 

l. Name. The name of this not-for-profit corporation (hereinafter "Corporation'') is the 
Adirondack Tri-County Nursing and Rehabilitation Center, Inc. 

2. Seal. The Corporation shall have a corporate seal and shall use such seal personally, but 
the use of same shall be necessary only as required by law. 

3. Offices. The principal office of the Corporation shall be in the County of Warren. The 
Corporation may also have offices at such other places as the Board of Directors may from time 
to time appoint or the purposes of the Corporation may require. 

ART1CLEII 

Purpose 

1. Purpose. The purposes of the Corporation are as set forth in the Corporation's Certificate 
of Incorporation, as same may be amended from time to time. 

ARTICLE ill 

Directors 

1. Election. The business, property and assets of the Corporation shall be man.aged and 
controlled by a Board of Directors \;,rho shall be elected to hold office until the expiration of their 
respective terms of office and until the election and qualification of their respective successors, 
except as hereinafter or othef\Vise provided for filling vacancies. 

2. Number. The Board of Directors shall consist of not less than three (3) nor more than 
fifteen (15) directors. The number of directors shall be set by majority vote of the Board of 
Directors ai any annual or special meeting of the Board of Directors but no decrease shall shorten 
the term of an incumbent director. 

3. Tenn. The directors of the Corporation shall be divided into three classes with an equal 
number of directors in each class. The term of office of the first class shall expire at the first 
annual meeting of the Corporation after their election. The terms of office of the second class 
shall expire at the second succeeding annual meeting and the third class at the third succeeding 
annual meeting. At each annual meeting after the election of the first classified board, directors 
shall be elected for a tenn of three years to replace those whose terms shall expire. 



4. Honorary Directors. Upon recommendation of the Nominating Coi;nmittee and majority 
vote of the directors present at an A.nnual Meeting, a person may be elected as an honorary 
director. The person must have sho,.-vn continued outstanding contribution and exceptional 
interest in Adirondack Tri-County Health care and Rehabilitation Center. The person being 
considered does not have to be a previous board member. Notice of the nominations should be 
given at least 30 days prior to the Annual Meeting. A past board member being considered for 
an honorary director position can be nominated at any regular board meeting of the year, not 
necessarily just an annual meeting. Honorary directors will have the privilege of attending board 
meetings with voice but no vote. 

5. Resignation. Any director may resign at any time by giving written notice of such 
resignation to the Board of Directors. 

6. Removal. Any directot may at any time be removed with cause by a majority vote of the 
Board of Directors or without cause by a two~thirds vote of the Board of Directors. 

7. Vacancies. Any vacancy occurring among the directors, including any vacancy to be 
filled by reason of an increase in the number of directors, may be filled by the Board of Directors 
of the Corporation, unless otherwise required by law, the Certificate of Incorporation or these 
Bylaws. A director elected to fill a vacancy shall serve until. the next succeeding an11.ual meeting 
of the Board of Directors and umil his successor shall have been elected and qualified . 

. 8. Annual Meeting. The annual meeting of the Board of Directors shall be held in January 
of each year for the purpose of the election of directors, the election of officers an.d foe 
transaction of such other business as may properly come before the meeting. The annuai 
meeting shall be held at the Corporation's principal office on a date and time determined by the 
Board of Directors. 

9. Special Meetings. Special meetings of the Board of Directors may be called by the 
President, and must be called by the President on the written request of three (3) members of the 
Board. 

10, Notice of Meetings. Notice, Financial Reports, and Planned Agenda of all directors' 
meetings except as herein otherwise provided, shall be given at least three (3) days before the 
meeting to the usual business or residence address of the director, but such notice may be waived 
in writing by any director. At any meeting at which every director shall be present even though 
without any notice or waiver thereof, any business may be transacted. 

11. Quorum. At all meetings of the Board of Directors, a majority of the directors shall be 
necessary and sufficient to constitute a quorum for the transaction of business and the act of a 
majority of the directors present at any meeting at which there is a quorum shall be the act of the 
Board of Directors except as may be otherwise specifically provided by statute or by these 
Bylaws. 

12. Participation by Conference Telephone. Any one or more members of the Board of 
Directors, or of any committee thereof, may participate in any meeting of the Board or such 
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committee by means of a conference telephone or similar equipment which allows all persons 
participating in the meeting to hear each other at the same time. Participation by such means 
shall constitute presence of a person at such a meeting. 

13. Contracts and Services. The directors and officers of the Corporation may be interested 
directly or indirectly in any contract relating to or incidental to the operations conducted by the 
transaction, notwithstanding that they may also be acting as individuals, or as trnstees of trusts, 
or as agents for other persons or corporations, or may be interested in the same matters as 
shareholders, directors or otherwise; provided, however, that any contract, transaction, or act on 
behalf of the Corporation in a matter. which the directors or officers are personally interested as 
shareholders, directors or otherwise shall be at arm's length and not violate the proscription in 
the Certificate of Incorporation against the Corporation's use or application of its funds for 
private benefit; and provided further that no contract, transaction, or act shall be taken on behalf. 
of the Corporation if such contract, transaction or act is a prohibited transaction or would res,. ,;. 
in the denial of the tax exemption under the Internal Revenue Code and its Regulations as they 
now exist or•as they may hereafter be amended. Each year immediately following the annual 
meeting a disclosure statement identifying such transactions, contracts or acts in which the 
directors and officers or their immediately family members are personally interested, shall be 
submitted to the President of the Board of Di.rectors. 

14. Compensation. Directors shall not receive any stated salary for their services as such, but 
the Board of Directors shall have power in its discretion to contract for and pay to directors 
rendering unusual or exceptional services to the Corporation special compensation appropriate to 
the value of such services. 

15. Po\vers. Ail the corporate powers, except as are otherwise provided for in these Bylaws 
and in the laws of the State of New York, shall be and are hereby vested in and shall be exercised 
by the Board of Directors. Th.e Board of Directors may by general resolution delegate to 
committees of their own number, or to officers of the Corporation, such powers as tl:ley may see 
fit. 

16. General Mana12:ement. The general management of the affairs of the Corporation shall be · 
vested in the Board of Directors unless otherwise specifically provided for in the Corporation's 
Certificate of Incorporation. 

17. Indemnification. The Corporation shall indemnify its officers, directors, committee 
members, agents and administrative personnel, and each of them in accordance with and to the 
full extent pennitted by law, and in no way limited the foregoing in settlement and expenses, 
including, reasonable attorneys' fees, arising out of or resulting from actions or claims against 
them, (including, without limitation, civil and criminal actions and proceedings, instituted or 
threatened and appeals therein) by reason of being or having been officers, directors, committee 
members, agents or administrative personnel of this corporation or service or having served any 
other corporation, partnership, joint venture, trust, employee benefit plan or other enterprise in 
any capacity at the request of the Corporation. To the extent available, the Corporation shall 
carry directors' and officers' liability insurance in such amounts and with such companies as are 
acceptable to the Board of Directors. 
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ARTICLE IV 

Officers 

1. Number. The officers of the Corporation shall be the President, Secretary, Treasurer and 
such other officers with such powers and duties not inconsistent with these Bvlaws as mav be 
appointed and detennined by the Board of Directors. The offices of President a{ld Secretary ·may 
not be held by the same person. 

2. Election, Tenns of Office and Qualifications. The officers shall be elected annually by 
the Board of Directors from among such persons as the Board of Direccors shall determine at the 
annual meeting of the aoard of Directors. The President shall hold office for no more than three 
(3) consecutive one ( l) year terms. · 

3. Vacancies. In case any office of the Corporation becomes vacant by death, resignation, 
retirement, disqualification, or any other c;ause, the majority of the directors then in office may 
elect an officer to fill such vacancy, and the officer so elected shall hold office and serve until the 
next succeeding annual meeting of the Board of Directors and until the election and qualification 
of his successor. · 

4. President. The President shall preside at all meetings of the Board of Directors. He shall 
have and exercise general charge and supervision of the affairs of the Corporation and shall do 
and perform such other duties as may be assigned to him/her by the Board of Directors. 

5. Secretarv. The Secretary shall be responsible for such books, documents, and papers as 
the Board of Directors may determine. He/she shall attend and cause· the minutes of all the 
meetings of the Board of Directors of the Corporation to be kept. Heishe may sign with the 
President in the name and on behalf of the Corporation, any contracts or agreements authorized 
by the Board of Directors, and when so authorized or ordered by the Board of Directors, he/she 
may affix the seal of the Corporation. He/she shall, in general., perform all the duties incident to 
the office of Secretary, subject to the control of the Board of Directors, and shall do and perform 
such other duties as may be assigned to him/her by the Board of Directors. 

6. Treasurer. The Treasurer shall have custody of all funds, property, and securities of the 
Corporation, subject to such regulations as may be imposed by the Board of Directors. He may 
be required to give bond for the faithful· performance of his duties, in such sums and with such 
sureties as the Board of Directors may require. When necessary or proper he/she may endorse 
on behalf of the Corporation for collection checks, notes and other obligations and shall deposit, 
or cause them to be deposited by delegation of authority to Fiscal Services, to the credit of the 
Corporation at. such bank or banks or depository as the Board of Directors may designate. By 
delegation of authority the Fiscal Services, he/she shall cause payments as may be necessary or 
property to be made on behalf of the Corporation. He/she shall cause the books of the 
Corporation to be kept for the purpose of full and accurate account of all monies and obligations 
received and paid or incurred for on account of the Corporation and he/she shall exhibit such 
books at all reasonable times to any Director on application at the Offices of the Fiscal Services 
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of the Corporation. Heishe shall, in general, perform all the duties incident to the office of 
Treasurer, subject to the control of the Board of Directors. 

7. Removal: Any officer may be removed with cause by the affirmative vote of a majority 
of the entire Board of Di.rectors or without cause by a two-thirds vote of the entire Board of 
Directors at any regular or special meeting called for that purpose. 

ARTICLE V 

Agents and Representatives 

The Board of Directors may appoint such agems and representatives of the Corporation 
with such powers and to perfonn such acts or duties on behalf of the Corporation as the Board of 
Directors may see fit, so far as may be consistent with these Bylaws, to the extent authorized or 
pennitted by law. 

ARTICLE \11 

Contracts 

The Board of Directors, except as in these Byla\VS othen:vise provided, may authorize any 
officer or agent to enter into any contract or execute and deliver any instrument in the name of 
and on behalf of the Corporation, and such authority may be general or confined to a specific 
instance; and unless as authorized by the Board of Directors, no officer, agent, or employee shall 
have any power or authority to bind the corporation by any such contract or engagement, or to 
pledge its credit, or render it liable pecuniarily for any purpose or to any amount. 

ARTICLE VIl 

Committees 

l. Executive Committee. There may exist an Executive Committee of the Board of 
Directors. The membership of the Executive Comn:iittee shall consist of ·the President, the 
Secretary and the Treasurer of the Corporation. 

la. The President of the Board of Directors shall serve as Chairperson of the 
Executive Committee. 

lb. The Executive Committee may act on behalf of the Corporation in any manner 
when the Board of Directors is not in sessfon, except as prohibited by statute. 
Actions undertaken by the Executive Committee shall be reported to the Board of 
Directors at the next regular or special meeting of the Board. 

le. A majority of the entire Executive Committee shall constitute a quorum for th.e 
transaction of all business that may properly come before it. Except as otherwise 
required by law or these Bylaws, the act of a majority of the members of the 
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entire Executive Committee present at a meetin!; at \vhich a quorum is present 
shall be an act of the Executive Committee. 

ld. Each member of the Executive Committee shall be entitled to one vote. There 
shall be no voting by proxy. 

le. The term of office of each member of the Executive Corn..T.ittee shall be co­
extensive with his/her term of office as an officer of the Corporation. Any 
member of the Executive Committee who shall cease to be an officer of the 
Corporation shall ipso facto cease to be a member of the Executive Committee. 

1 f Vacancies in the membership of the Executive Committee shall be filled by such 
officer's successor in office. 

2. Standin2: Committees. The Standing Committees of the Corporation are the Nominating, 
and Finance. 

2a. The Nominating Committee shall be appointed by the President. The Committee 
shall recommend a slate of candidates for the Board of Directors of this 
Corporation for the class of Directors whose term is expiring at the given annual 
meeting and to fill vacancies in the Board of Directors, recommend a slate of 
candidates for officers of this Corporation. 

2b. The Finance Committee shall consist of the Treasurer and others appointed by the 
President. This c.ommittee will assure that this not-for-profit organization is 
managed in a financially competent manner. The committee will moniror and 
provide guidance on specific issues, review the budgec and internal and external 
financial statements. Committee members shall receive copies of cash flow 
statements, financial statements, accounts payable aii.alysis, accounts receivable 
analysis, bank account balances, mandated reports due and insurance/wageifringe 
benefits analysis. · 

2c. Each.Standing Committee shall consist of not less than three (3) directors. Non­
directors can sit as members of a Standing Committee without voting rights. 

A majority of the voting members of the Standing Committee shall constitute a 
quorum for the transaction of all business that may properly come before it. The 
act of the majority of the voting members of a Standing Committee present at a 
meeting at which a quorum is present shall be the act of the Standing Committee. 

Each voting member of the Standing Committee shall be entitled to one (1) vote. 
There shall be no voting by proxy. 

The tenn of office of each voting member of a Standing Committee shall be co­
extensive with the term ofhisiber office as a Director, unless the President of the 
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Board of Directors at the time of his/her designation shall affix a shot1er period of 
term of office. 

3. Special Committees. The Board of Directors by resolution adopted by a majority of the . 
Board may create such special committees: 

3a. Personnel Committee shall conduct/review employee relations matters for 
recommendation to the Board of Directors, (i.e., employee handbook, union 
negotiations, employee bonuses, employer policies and procedures). 

3b. The medical Advisory CommitteeiQuality Assurance Committee shall monitor 
and ensure continued quality assmance in programs; develop/amend medical 
policies; review medical services; advise the Board of Directors regarding 
medical and related problems; establish procedure for matters such as physician 
visits, records, consultant aJ1d other related services. This committee shall meet 
quarterly. 

Jc. Building and grounds committee shall meet with Support Services Supervisor and 
Assistant to review results of maintenance inspection and operation within the 
facility - to include interior and exterior maintenance, grounds, parking areas, and 
any needs that should be addressed for re.pair or replacement. 

3d. All Special Committees shall report to the Boar.d of Directors at the next meeting 
following the committee's meeting. 

4. Advisorv Committee. In addition to rhe above, the Board of Directors may appoint from 
its number, or from among such persons as the Board may see fit, one or more advisory 
committees, and at any time may appoint additional members thereto. Such advisory committees 
shall advise with and aid the officers of the Corporation in all matters designated by the approval 
of the Board of Directors, prescribe rules and regulations for the call and conduct of meetings of 
the committee and other matters relating to its procedure. 

The members of any of the above committees shall not receive any stated sala.ry for their 
services as such, but by resolution of the Board of Directors a fixed reasonable sum for expenses 
for attendance at each regular or special meeting of such co:rruJ1Jrtee may be allowed. The Board 
of Directors shall have power in its discretion to contract for and to pay to any member of any 
such committee, rendering unusual or exceptional service to the Corporation, special 
compensation appropriate to the value of such services. 

ARTICLE V1II 
Fiscal Year 

The fiscal year of the Corporation shall commence on January l of each year and end on 
December 31. 

ARTICLE IX 
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Prohibition Against Sharing in "Corporate Earnings 

No director, officer or employee of or member of a committee of or person connected 
with the Corporation, or any other private individual shall receive at any time any of the net 

earnings or pecuniary profit from the operations of the Corporation, provided that this shall not. 
prevent the payment to any such person of such reasonable compensation for services rendered 
to or fur the Corporation in effecting any of its purposes as shall be fixed by the Board of 
Directors and no such person or persons shall be entitled to share in the distribution of any of the 
corporate assets upon the dissolution of the Corporation. 

ARTICLE X 

Investments 

The C:orporation shall have the right to retain all or any part of any securities or property 
acquired by it in whatever manner, and to invest and reinvest any funds held by it, according to 
the judgment of the Board of Directors, provided., however,· that no action taken is a prohibited 
transaction or would result in the denial of the tax exemption under the Internal Revenue Code 
and its regulations as Ltiey now exist or they may hereafter be amended. 

ARTICLE XI 

Voting Upon Shares cf Other Corporation 

Cnless otherwise ordered by the Board of Directors, the President shall have full power 
and authority on behalf of the Corporation to vote in person at any meeting of shareholders of 
any corporation in which this Corporation may hold shares, and at any such meeting may possess 
and exercise all of the rights and powers incident to the ownership of such shares which, as the 
owner thereat: this Corporation might have possessed and exercised if present. The Board of 
Directors may confer like powers upon any other person and may revoke any such powers as 
granted at its pleasure. 

ARTICLE X1I 

Shared Services or Services Between Related Corporations 

Any shared services between the Corporation any or organization related to the 
Corporation shall be charged to the Corporation in an amount and in a manner consistent ,vith 
generally accepted accounting practices and applicable rules and/or regulations of any then 
existing third-party reimbursement agencies. 

ARTICLEXID 
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The Bylaws may be amended by an affirmative vote of two-thirds of the entire Board of 
Directors at any meeting of the Board provided that at least ten (10) days \Vritten notice of the 
proposed amendment is given. 

*** 
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 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, on this 8th day 

of April 2021, approves the filing of the Certificate of Dissolution of Adirondack Tri-County 

Nursing and Rehabilitation Center, dated December 11, 2019. 



To: 

From: 

Date: 

Subject: 

MEMORANDUM 

Public Health and Health Planning Council (PHHPC) 

Michael Bass 
I , 

Deputy General Counsel 

January 28, 2021 

Proposed Restated Certificate of Incorporation of Canton-Hospital Foundation, 
Inc. to Amend its Corporate Purposes and to Effectuate a Corporate Name 
Change 

Canton-Hospital Foundation, Inc. (the "Foundation") requests Public Health and Health 
Planning Council (PHH PC) approval of the proposed amendment and restatement of its 
certificate of incorporation. 

The Foundation wishes to amend its purpose language to include solicitation of funds for 
the benefit of two additional Article 28 facilities, the Gouverneur Hospital and the Massena 
Hospital, and to change its corporate name to St. Lawrence Health Foundation, Inc. Currently, 
the Foundation's exclusive purpose is to provide financial support to and for the benefit of 
Canton-Potsdam Hospital, a not-for-profit corporation that operates the Canton-Potsdam 
Hospital and whose sole member and active parent is St. Lawrence Health System, Inc. As part 
of project number 202061, PHHPC contingently approved Rochester Regional Health to 
become the sole member of St. Lawrence Health System, Inc. and the second parent and co­
operator of Canton-Potsdam Hospital as well as of Gouverneur Hospital and Massena Hospital. 
Pending approval from the New York State Attorney General, Canton-Potsdam Hospital will 
become the sole member of the Foundation, thereby making the Foundation an indirect 
subsidiary of St. Lawrence Health System, Inc. The Foundation is now seeking to amend and 
restate its corporate purpose and to change its corporate name in order to reflect its broader 
affiliation with St. Lawrence Health System, Inc. and Rochester Regional Health and to enable it 
to provide financial support to all three hospitals within the St. Lawrence Health System. 

In order to file the Restated Certificate with the New York State Department of State, the 
Foundation must receive PHHPC approval and consent pursuant to PHL §2801-a(1), (6) and 
(8), N-PCL §§ 404(0) and (t) and 804(a), and 10 NYCRR § 600.11 (a)(2). Therefore, PHH PC is 
being asked to grant consent to the filing. 

There is no legal objection to the proposed Restated Certificate of Incorporation of 
Canton-Hospital Foundation, Inc. and it is in legally acceptable form. 

Attachments 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



While PIQLns Unit 
Frank M. Cicero 
Charles F. Murphy, Jr. 
James Psarianos 
Michael D. Ungerer 
Noelia Chung 
Brian Baldwin 
Michael F. Cicero 
Karen Dielz 

925 Westchester Ave. • Suite 201 • White Plains, NY 10604 
Tel: (914) 682-8657 • Fax: (914) 682-8895 

cicero@ciceroassociates.com 

Evelyn Branford 
Michael C. Maiale 
Linda Camm/so, RN 
Patrick Clemente 

Ms. Colleen M. Leonard, Executive Secretary 
Public Health and Health Planning Council 
NEW YORK STATE DEPARTMENT OF HEALTH 
Coming Tower, Room 1805 
Empire State Plaza 
Albany, New York 12237 

December 3, 2020 

RE: CANTON-POTSDAM HOSPITAL FOUNDATION, INC. 
(St. Lawrence County) 
Restated Certificate of Incorporation 

Dear Ms. Leonard: 

All-ionv UQi/ 
William B. Carmello 

Joseph F. Pofit 
Albert L. D'Amato 

Mark Van Guysling 
Rosemarie Porco 
Daniel Rinaldi, Jr. 
Mary Ann Anglin 

J;.merifus Con5JJ./1LOIJ.il 
Nicholas J. Mongiardo 

Joan Greenberg 
Martha H. Pofit 

Frank T. Cicero, MD. 
Rose Murphy 

Michael P. Parker, Sr. 
(1941-2011) 

Anthony J. Maddaloni 
(1952-2014) 

We represent Canton-Potsdam Hospital Foundation, Inc. (the "Foundation''), which is seeking Public 
Health and Health Planning Council (PHHPC) approval of a Restated Certificate of Incorporation. 
The attached letter from the Foundation, appearing as the Exhibit Cover, describes the request and 
lists the various Exhibits supporting the proposal. 

Background 
Under CON Project No. 202061-E, which received contingent approval at PHHPC's October 8, 2020 
meeting, Rochester Regional Health will become the sole member and active parent of St. Lawrence 
Health System, Inc. (SLHS) and the co-active parent and co-operator of Canton-Potsdam Hospital 
(CPH), Gouverneur Hospital (GH) and Massena Hospital (MH). The Foundation is currently an 
independent foundation and supports the activities of CPH, a subsidiary of SLHS. 

Current Request 
As more fully described in the Exhibit Cover Letter, the Foundation requests approval to: 

• Name CPH as its sole member; 
• Revise the Foundation's purpose to include providing funds to or for the benefit of GH and 

MH; and 
• Change the Foundation's name to "St. Lawrence Health Foundation, Inc." 

This request was noted in the Project Narrative accompanying CON Project No. 202061-E under 
Footnote No. 11, where it was indicated that this request would not be included within the CON, but 
rather require separate PHHPC action. 



Ms. Colleen M. Leonard 
December 3, 2020 
Page2 

Please feel free to contact me if you have any questions. Thank you. 

cc: Mr. David Acker, Canton-Potsdam Hospital Foundation, Inc. 



Canton-Potsdam Hospital Foundation 

VIA ELECTRONIC MAIL 

Pnblic Health and Health Planning Council 
NYS Department of I lea Ith 
Corning Tower 
Albany, NY 12237 
Attn: Colleen Leonard, Executive Secretary 
c'.O l le en. I GO_lmrcii:tdh::l I I h. I l v,gov 

Ms. Leonard: 

Canton-Potsdam Bospital Foundation, Inc. (the "Foundation") is currently an independent 
foundation supporting the activities of Canton-Potsdam Hospital, a subsidiary of St. Lawrence 
Health System, Inc. The Foundation is hereby requesting Public Health and Health Planning 
Council consent pursuant to 10 NYCRR 600.11 (a)(2) to change its name in connection with the 
affiliation described below. 

On July l 0, 2020, St. Lavvrence Health System, Inc. entered into an Affiliation Agreement with 
Rochester Regional Health (the "Affiliation Agreement"), whereby Rochester Regional Health 
will become the sole member of St. Lawrence Health System, Inc. and the co-active parent of 
Canton-Potsdam Hospital, Gouverneur Hosj)ital, and Massena Hospital. This affiliation is the 
subject of Certificate of Need application 202061-E, which the Public Health and Health Planning 
Council conlingenlly approved at its October 8, 2020 meeting. In accordance with the Affiliation 
Agreement, Rochester Regional Health and St. Lawrence Health System, Inc. desire for the 
Foundation to amend its Certificate ofincorporntion to establish Canton-Potsdam Hospital as its 
sole member. 

By vote of the Board of Directors of the Foundation on September 22, 2020, the Foundation 
approved the amendment to the Foundation's Certificate of Incorporation to (1) name Canton­
Potsdam Hospital as its sole member, (2) revise the Foundation's purpose to include providing 
fonds to or for the benefit of Gouverneur Hospital and Massena Hospital, and (3) change the 
Foundation's name to "St. Lawrence Health Foundation, Inc." to reflect the addition of 
Gouverneur H.ospital and Massena Hospital as beneficiaries of the Foundation. 

In connection with this application for consent, please find enclosed the following: 

11 l•:xhihil A: A copy of the September 22, 2020 Resolutions from the Foundation's Board of 
Directors apprnving amendments to the Follndation's Certificate oflncorpornlion; 

o Exhibit B: A copy of the proposed Restated Certificate of Incorporation for the 
J-'ol1ndalion; 

11 Exhibit C: A copy of 1hc Foundtition's current Certificate ofincorporation; and 

DM_LJS 174614G2S-1G9S389.00l1 



" I<;xhibH I): Let1ers from a duly-authorized representative of each of Gouverneur Hospital 
and Massena Hospital, Inc., acknowledging that the organization will accept funds for it 
raised by the Foundation. 

If you have any questions, please do not hesitate to contact me at 315-261-6003, or 
dacker@cpl1ospjtal.org. 

Very truly yours, 
Canton-Potsdam Hospital Foundation, Jnc. 

By: 
David Acker, Authorized Officer 

DM .. US 174614625-J.095389.0011 
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RESOLUTIONS OF THE BOARD OF DIRECTORS OF 
CANTON-POTSDAM HOSPITAL FOUNDATION, INC. 

September 22, 2020 

The Board of Directors of the Canton-Potsdam Hospital Foundation. Inc. 
(the '~Foundation") does hereby consent to, approve and adopt the following recitals and 
resolutions: 

WHEREAS, the Foundation is an independent foundation supporting the activities of 
Canton-Potsdam Hospital ("CPH'); 

WHEREAS, on July 10, 2020, St. Lawrence Health System, Inc., a New York not-for­
profit corpol'ation ("SLHS,') and Rochester Regional Health, a New York not-for~profit 
corporation. ("RRH") executed an Affiliation Agreement (the ''Affiliation Agreement') whereby 
RRH will become the sole member of SLHS and the co-active parent of CPH, Gouverneur 
Hospital and Massena Hospital following receipt of required regulatory approvals (the 
"T:ra nsaction ,,); 

WHEREAS, as contemplated by the Affiliation· Agreement, SLHS and RRH desire for 
the Foundation to amend its governing documents effective as of the closing of the Transaction 
to establish CPH as its sole corporate member, which will exercise certain reserved powers with 
respect to the Foundation; 

WHEREAS, in accordance with the Affiliation Agreement, the Foundation bylaws will 
be amended to add to the Foundation board a member of the Rochester Regional Health 
Foundation's executive team; 

WHEREAS, it is the desire of the Foundation to amend its certificate of incorporation 
and bylaws to change the Foundation's name to the St. Lawrence Health Foundation; 

WHEREAS, in accordance with the Affiliation Agreement, following the consummation 
of the Transaction, the Board of Directors of the Foundation wi11 have the duty and responsibility 
to support CPH and the other organizations within the SLHS system and to develop and 
implement philanthropy initiatives and campaigns within the community in support of the 
Foundation's purposes; 

WHEREAS, in accordance with the Affiliation Agreement, following the consummation 
of the Transaction, SLHS will fund the Foundation's staff and overhead expenses and will 
provide office space to the Foundation without charge or allocation to the Foundation; and 

WHEREAS, the Board of Directors of the Foundation now desires to approve the 
Amended and Restated Certificate of Incorporation and Amended and Restated Bylaws of the 
Foundation attached hereto as Exhibit A, to be effective upon consummation of the Transaction. 
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NOW, THEREFORE, BE IT RESOLVED, that the Amended and Restated 
Certificate of Incorporation and Amended and Restated Bylaws of the Foundation attached 
hereto ru.·e adopted, ratified and approved by the Foundation; 

BE IT FURTHER RESOLVED, that President of the Foundation, the Vice President 
of the Foundation, and David Acker, the President and Chief Executive Officer of SLHS, and 
such other persons as they may each designate, including outside counsel and consultants (the 
"Authorized Officer&"). hereby are authorized, empowered and directed, in the name and on 
behalf of the Foundation, to talce all actions and enter into any documents as may be necessru.'Y or 
appropdate to ca11y out the intent and purpose of the foregoing recitals and resolutions, and all 
prior actions taken by such Authorized Officers with respect thereto hereby are authorized, 
ratified and approved. 

IN WITNESS WHEREOF, the Assistant Secretary has signed this instrument 
evidencing approval of the Resolutions at a duly called meeting of the Board of Directors of the 
Foundationt and shall direct that the Resolutions be field with the minutes of the proceedings of 
the Board of Directors of'5Foundation. 

By: ~--'(/{d4tb 
Print: Apiil L. Grant 
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RESTATED Cim.TIFICATE OF INCORPORATION 

OF 

CANTON-POTSDAM HOSPITAL FOUNDATION, INC. 

Under Section 805 ofrhe Not-for-Pro.fit Corporathm Law 

The undersigned, being the President of Canton-Potsdam Hospital Foundation, Inc. hereby 
certifies that: 

1. The name of the corporation is Canton-Potsdam Hospital Foundation, Inc. (the 
"Corporation"). 

2. The Certificate of Incorporation of the Corporation was filed by the Depa11ment of 
State on June 5, 1986. 

3. The Corporation is a corporation as defined in paragraph (a)(5) of Section 102 of 
the Not-for-Profit Corporation Law ("NPCL") and is a charitable corporation as defined in Section 
201 of the NPCL. 

4. The Corporation's Certificate of Incorporation is hereby amended to effect the 
following amendments pursuant to the NPCL: 

a. to amend paragraph 1 of the Certificate of Incorporation relating to 
the name of the Corporation and restate such paragraph l in its entirety as 
paragraph I. 

b. to amend paragraph 3 of the Certificate of Incorporation relating to 
the Corporation's powers and purposes and restate such paragraph 3 in its entirety 
as paragraph 3. 

c. to amend paragraph 8 of the Certificate ofincorporation setting forth 
the charitable type of the Co1voration and restate such paragraph 8 in its entirety as 
paragraph 8. 

d. to amend paragraph 9 of the Certificate ofJncorporation setting forth 
whether the Corporation has members and restate such paragraph 9 in its entirety 
as paragraph 9. 

e. to amend paragraphs 10 through 13 of the Certificate of 
Incorporation, which refer to the inurement Rncl distribution of the Corporation's 
assets, income, profits or net eRrnings, in11ucncing lcgislalion and campaigning and 
certain tax matters and restate such paragraphs l 0 through 13 in their entirety as a 
new paragraph 10. 
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f. to amend pamgrnph 14 of the Certificate of lncorpomtion, which 
refers to the dissolution of the Corporation and restate such paragraph 14 in its 
entirety as a new parngraph 11. 

g. to amend paragraph 15 of the Certificate of lncorporatio11, which 
refers to the limitation on corporate purposes nnd restate such paragraph 15 in its 
entirety as a new paragraph 12. 

h. to amend paragraph 16 of the Certificate of Incorporation, which 
refers to the location of the Corporation's ofiice ancl restate such paragraph 16 in 
its entirety as a new paragraph 13. 

i. to amend paragraph 17 of the Certificate of Incorporation, which 
refers to the number of directors of the Corporation and restate snch paragraph 17 
in its entirety as a new paragraph 14. 

j. to delete paragraph 18 of the Certificate of Incorporation, which 
refers to the names and addresses of the initial directors of the Corporation, in its 
entirety. 

k. to amend paragraph 19 of the Certificate of Incorporation relating to 
the address to which the Secretary of State, as designated agent, shall mail copies 
of any process served thereon and restate such paragraph 19 Jn its entirety as a new 
paragraph 15. 

l. to delete paragraphs 20 and 21 of the Certificate of Itlcorporation in 
their entirety, which relate to prohibited practices by the New York General 
B1.1siness Law, and the required age of the incorporators for the Corporation. 

5. The text of the Certificate of Incorporation is hereby restated, as amended or 
changed, to read in its entirety as follows: 

1. The .name of the corporation shall be St. Lawrence Health 
Foundation, Jnc. (the "Corporation"). 

2. The Corporation is not being formed for pecuniary profit or financial 
gain, and no part of the assets, income, or profit of the Corporation shall be 
distributable to or inure to the benefit of its members, directors, or office.rs. The 
Corporation is a corporation as defined in Subparagraph (a)(5) of Section 102 of 
the Not-for-Profit Corporation Law of the Staie of New York. 

3. The sole and exclusive purposes for which the Corporation is 
formed are to provide funds to or for the benefit of Canton-Potsdam Hospital, 
Gouverneur Hospital, and Massena Hospital (the "Supported Entities") by: 
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A. Soliciting, accepting, holding, investing, reinvesting and administering 
any gifts, grants, bequests, contributions, devises, benefits of trusts, 
endowments and properly of any kind without limitation as to amount or 
value; 

B. Using, clisbmsing nnd/or paying the income and/or principal thereof 
exclusively for the foregoing purposes; and 

C. Performing any other act or thing incidental or connected with the 
foregoing purposes or in advancement thereof. 

4. In furtherance of its Corporate purposes, the Corporation shall have 
all of the general powers set forth in Section 202 of the Not-for-Profil Corporation 
Law of the State of New York, together with the povver to solicit and receive grants, 
bequests and contributions for the corporate purposes. 

5. All income and earnings of tbe Corporation shall be used 
exclusively for its Corporate purposes. 

6. Nothing herein contained shall authorize the Corporation to 
establish or operate a hospital or to provide hospital services or health-related 
services or to operate a drug maintenance program, a certified home health agency, 
a hospice, or a health maintenance organization or to provide a comprehensive 
health serv.ices plan, as defined and covered by Articles 28, 33, 36, 40 and 44, 
respectively, of the Public Health Law of the state of New York. 

7. Nothing herein contained shall authorize the Corporation, directly 
or indirectly, to engage in or include among its purposes any of the activities 
mentioned in Section 404(b) through (n) and 404(p) through (v) of the Not-for­
Profit Corporation Law of the State of New York. 

8. The Corporation shall be a charitable Corporation as defined by 
Section 201 of the Not-for-Profit Corporation Law of the State of New York. 

9. The sole member of the Corporation is Canton-Potsdam Hospital 
(the "Member"). In addition to all other rights and powers of membership 
prescribed by the Not-for-Profit Corporation Law of the State of New York, this 
Certificate of Incorporation and/or the Bylavvs of the Corporntion, the following 
governance and management powers shall be reserved to the Member: 

DM_US 17~:i<l7U3-10953890011 

A. To fix the nmnber of directors of!he Corporation; 

B. To appoint and remove, with or without cause, Rnd as provided in the 
bylaws of the Corporation, the directors of the Corporation; 



C. To approve ,my amendment of the Certificate of Incorporation and 
Bylmvs of the Corporation; 

D. To approve any debt of the Corporation, other than in the ordinary 
course of business, in excess of an amount to be fixed from time to time by 
the Member, alone and in the aggregate for the preceding twelve-month 
periocl; 

E. To approve the sale, lease, exchange or disposition of all, or substantially 
all, the assets of the Corporation, and to approve any sale, acquisition, lease, 
tnmsfer, mortgage, pledge or other alienation of an interest in any real or 
personal property of the Corporation in excess of an amount to be fixed 
from Lime lo time by the Member, alone or in the aggregate for the preceding 
tv-.1elve-month period, or otherwise outside of the ordinary course of 
business; and 

F. To approve any plan of merger, consoJidation, reorganization, 
dissolution or liquidation of the Corporation, including the addition of any 
entities as new members of the Corporation and the Corporation's 
participation in, or development or dissolution of, any subsidiary 
organizations, including corporations, partnerships or joint ventmes of the 
Corporation and other entities. 

For purposes of this paragraph, the word "approve" shall mean the power to: (i) 
initiate action without a prior recommendation from the board of directors of the 
Corporation; (ii) accept, reject or modify a recommendation of the board of 
directors of the Corporation and direct action by the Corporation upon such 
determination; or (iit) return a recommended action to the Corporation's board of 
directors, setting forth the reasons for rejection and/or suggested changes. 

10. A. No part of the assets, income or net earnings of the Corporation 
shall inure to the benefit of any director, trustee, or officer of the Corporation, or to 
any private individual, excepl that reasonable compensation may be paid for 
services rendered to or for the Corporation. No director or officer of the 
Corporation or any private individual shall be entitled to share in the distribution of 
any or the Corporate as.sets on dissolution of the Corporation. 

B. No substantial part of the activities of the Corporation shall be 
carrying on propaganda, or othenvise attempting to influence legislation, except as 
otherwise prnvided by Section 501 (h) of the Internal Revenue Code of ] 986, as 
amended (the "Code"). The Corporation shall not participate or intervene 
(inclnding the publication or distribntion of statements) in any political campaign 
on behalf of, or in opposition to, any candidate for public office. 

C. Notwithstanding any other provision of this Certificate, the 
Corporation is organized exclusively for charitable purposes as specified in Section 
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50l(c)(3) of the Code. The Corporation shal1 not carry on any activities not 
permitted lo be carried on (i) by a corporation exempt from Fcclernl income tax 
under Section 501 (c)(3) ofthc Code; or (ii) by a corporation, contributions to which 
nre dedt1ctible uncler Section 170(c)(2) of the Code. In the event that the 
Corporation shal I at any time be a private foundation within the meaning of Section 
509 of the Code, or the corresponding provision of any future United States internal 
revenue lnw, the Corporation, as long as it shall be such a private foundation, shall 
distribt1tc its income for each taxable year at such time nnd in such manner as not 
to be subject to the tax on undistributed income imposed by Section 4942 of the 
Code and shall not engage in any of the following acts: 

1. Any act of self-dealing as defined in Section 4941 ( d) of the 
Code; 

2. Retaining any excess business holdings as defined in Section 
4943(c) of the Code; 

3. Making any investments in such manner as to subject the 
corporation to tax under Section 4944 of the Code; or 

4. Making any taxable expenditures as defined 111 Section 
4945(d) of the Code. 

11. In the event of the liquidation, dissolution, or winding up of the 
Corporation, whether voluntary, involuntary or by operation of law, all of the 
remaining assets and property of the Corporation, after necessary expenses thereof 
are paid, shall be distributed to the Member, provided that the Member shall then 
be organized and operated exclusively for exempt, charitable purposes within the 
meaning of Section 501(c)(3) of the Code, shall then be exempt from federal 
income tax under Section 501 (a), and shall then qualify under Section 509(a)(1 ), 
(2) or (3) of the Code, pursuant to a plan of distribution approved by the Member 
as required by this Certificate of Incorporation, and subject to any approvals, 
consents or proceedings required under applicable governing law regarding the 
liquidation, dissolution or winding up of not-for-profit corporations. If Member 
does not qualify at the time of liquidation, dissolution or winding up of the 
Corporation, then distribution shall be made to such other not-for-profit 
organization or not-Jor-profit organizations that shall then be organized and 
operated exclusively for exempt, charitable purposes within the meaning of Section 
50l(c)(3) of the Code, provided that such clistrib111ee(s) shall then be exempt from 
federal income tax under Section 501 (a) and shall then qualify under Section 
509(a)(1), (2) or (3) of the Code, pmsuant1o a plan of dislribution approved by the 
Member, and subject to any approvals, consents or proceedings required under 
applicable governing Jaw regarding the liquidation, dissolutioJJ or winding up of 
not-for-profit corporations. 
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12. Nothing herein contained shall authorize this Corporntion, directly, 
or indirectly, to engage in or include among its purposes any ac!ivity in 
contravention of any law, statute or regulation of the State of New York, which 
would cause this Corporation lo be disqualified from incorporation under the Not­
for-Profit Corporation Law of the State of New York. 

13. The office of the Co1voration slrnll be located in the County of SL 
Lawrence, State of New York. 

14. The number of Directors of the Corporation shall not be less than 
three. Subject to such limilation, the number shall be fixed by the Member as 
required by this Certificate ofJncorporation. 

15. The Secretary of State of the State of New York is hereby designated 
as agent of the Corporation upon whom process .in any action or proceeding against 
the Corporation may be served. The post office address to which the Secretary of 
S1ate shall mail a copy of any such process so served upon the Secretary of State 
is: c/o tbe President, Canton-Potsdam Hospital, Inc., 50 Leroy Street, Potsdam, 
Ne,v York, 13676. 

6. The amendment and restatement of the Certificate ofincorporation was authorized 
by the majority vote of the entire Board of Directors of the Corporation, at a duly called meeting, 
quorum present. 
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l IN WITNESS WHEREOF, l have made and signed this certificate this ;).l.f' day of 
Noh<v.J..">-~'".' ...... , 202 .. Q .. 

Nmne: 
Title: 

DM IJS l745<17J83-1.095389.00I l 



m~STATED CRRTlFICATE OF INCORI)ORATION 

OF 

CANTON-POTSDAM HOSPITAL FOUNDATION, INC. 

Under Section 805 of the Not-for-Profit Corporation Law 
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[li'iler's Name & Address] 
Cnst. Ref. #: 
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CERTIFICATE OF INCORPORATION 

OF 

CANTON-POTSDAM HOSPITAL FOONDATION, INC, 

Under Section 402 of the 
Not-for-Profit Corporation Law 

0£ the Stace of New York 

'rhe unde::signed I for the purpose of fo:z:ming a noi:-
f or-orof it corporat1on pursuant to the provisions of the Not­
for-~rofit Cor~ora~ion Law of the State of New York, do hereby 

!: c e::--:..::.. :r •.; t.ha:.: 

1
·
1
. l. '.1'ne r,ame o: the corpora .:ion 

POTSDAM HOSPITAL FOUNDATION, INC. 
shall be CA.N'.:·Ot;--

r 
2. The corporation is not being forr.iea for pecuniary 

profit or financial gain, and no part of the assets, income or -
profit of t~e corporation shall be distributable to or inure tQ 
the benefit of its members, directors, or officers. The corpora­
tion is a corporation as definea in Subparagraph ( a) ( 5) of 
section 102 of the Not-for-Profit Corporation Law of the State 
of New York. 

3. The sole and exclusive purposes for which the 
corporation is formed are to provide funds to or for the benefit 
of Canton-Potsdam Hospital by; 

A. Soliciting, accepting, holding, investing, 
reinvesting and adrninis~ering any gifts, grants 1 ·bequests, 
contributions, devises, benefits of trusts, endowments and 
property of any kind, without limitation as to amount or value; 

ii 
.11· B. Using, disbursing and/or paying the income 

and principal thereof exclusively for the foregoing purposes; 

l r, -· or thing incidental 

and 

l1 4, In iurtherance of ics cor?orac.e pur?oses, the 
]I co!'.'poration shall have all o: the SH~::eral po...,·ers set :::ort.h in 
U S-:::c~ion 202 o: -:.he 1~ot-.=o!""-?.:-o~i1: C~.:-po::a-:..:..~:):-;. L.3\\" G: -:.he .S"!:a-;:.~ 
11 .: \.i ,, Yor 1• o..., ·t--e- , ... · ... ·- .... · .... .:::::. ""',..... .. ;::)- ..... ~" .::::.oi"',..;_ ;:i.....,..; ..-o,-.e~· .. ::::,, o_ ,,en r-, t. ';'ei::.., __ "-'-'-·' .-··-.::-·-"·--: -- .- ___ .,__ -··- --- _,_ 

g~an~s, bequests one c~~==i~~~ior.s :er =~e ccr?or~ce pu~?oses. 
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5. All income and earnings of the corporation shall 
be used exclusively for its corporate 9urposes. 

6. Nothing herein contained shall authorize the 
co.rooration to establish or ooerate a bosoital or to orovide 
hospital services or health-related services or to operate a 
drug maintenance progratn I a certified home heel th agency, a 
hosoice, or a health main~enance oraaniza~ion or to crovide a 
comprehensive heal th services plan f ~ as <ie::ineo and covered by 
i\rticles 28, 33, 36, 40 and 44, respectively, of the Public 
Health Law of the State of New York. 

1 7. Nothing herein contained sbal l authorize tn~ 
~ ccr?o=a~ion, directly or indirectly, to engage in or inclu~e 

among its purposes any of ,the ac~ivities mentioned in Section 404(~. 
through (n) and 404(p) through (~of the Not-for-Profit Corpora- j 
tion Law of the State of Nev: York. . 

8. The corporation shall be a Type B corporation as 
defined by section 201 of the Not-for-Profit Corporation Law of 
the state of New York. 

9. Pursuant to the provisions of Section 601 of the 
Not-:or-Profit corooration Law of the State of New York, the 
corporation shall have no members. 

10. No part of the net income or net earnings of the 
corporation shall inure to the benefit or profit of any private 
individual, firm or corporation. 

11. The corporation is organized exclusively for 
charitable purposes within the meaning of section 50l(c) (3) of 
the Internal Revenue Code of 1954 (or the corresponding provision 
of any fui:ure Oni ted states Internal Revenue. Law) . 

i l 12. No part of the activities of the corporation 
JI shall be the carrying on of propaganda I or otherwise attempting 

to influence. legislation, and the corporation shall not partici­
[[ oate or ~ntervene in (inclucing ::he ?Ublishing or distri.oution .. -

ci s~ace~en~s) any ?olitical cc~o2ian on te~elf of any candidate 
=or Dublic o=fice. 

I! 13. Notwithstanding any other provisions of this 
!! Certificate of Incoruoratior., the corooration shall not carry 
!i on any. other ac-c.ivi ties noc permitted- to be carried on by a 
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----------------------·--··---"'"'--------- -----

;; corporation exem?t f;rom Fecieral income tax under Sect.i<rn 50l{c){3)! 
il of the Im:.e:::nal Revenue Code o.f 1954 (or the con:espondin9 · 
H provision of any future United Staces Internal Revenue Law) or 
!.!,· bv a corporation, contributions to which are deductible unde!." 
,. Section i70(c} (2) of the Internal Revenue Code of 1954 (or th-e 

corres?cncing !=Jrovision of anv iuture United States lnter-nal 
:;evenue Law} . 

14. Opon the dissolution of the corporation, the 
Board of Directors shall, after paying or making provision for 

· the payment. of all of the liabilities of the corporation, 
cis?cse o: all of the assets 0£ the corpora~ion exclusively fc~ 
tr.c ~~~pcses oft.he corporacion in such manner, or to sue;. 
orgai,iz~tion o:r organizaticms organized and operateci exclusivel21 

for charitable, edncational, religious or scientific purposes 
as shall, at the time, qualify as ar. exe.ilpt organization or 
organizations under Section 501 { c) ( 3) of the lnterna 1 Revenue 
Code of 1954 (or the corresponding provision of any future 
United States Internal Revenue Law} as the Board of Directors 
shall determine. Any such assets not so disposed of shall be 
disposed of by a Court of appropriate jurisdiction exclusively 
for such purposes or to such organization o.r organizations as 
said Court shall determine, which are organizeq and ooerated 
exclusively for such purposes. ~ 

15. Nothing herein contained shal 1 authorize this 
corporation, directly or indiree:tly, to engage in or include 
among its purposes any activity. in contravention of any law, 
statute or regulation of the State of New York, which would 
cause this corporation to be disqualified from incorporation 
under the Not-for-Profit Corporation Law of the State of New 
York. 

16. The office of the corporation shall be located 
in the County of St. Lawrence, State of New York. 

17. The number of Directors of the corporation shall 
l1 not. be less than three. Sub--'iect -c.o such limit.cc.ior., the numbe.::-

shall be fixet by the by-l3w; ct the ccrporacicn ?Ursuanc -co 
1' Sec-cion 702 c:: the Not-fo::--?rc::it Corpora~ion .i,a;,,,· a: the State 
ii of New York. 

i· 
j: 
,; 
!: 
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18. The names and resident aaaresses of the initial 
J Direccors until the first annual meeting shall be: 

ii 
11 I, 
;~ 
1: 

il 

I 
' 

ij 
!, 

II 
-! 

William Sloan 
16 Drumlin Drive 
Potsdam, NY 13676 

James Dalton 
Back Hannawa Road 
Potsdam, NY 13676 

Eileen Elmer 
Pierrepont Roac 
Cancon, N-Y 13617 

Charles Goolden 
10 Church Street 
Madrid, NY 13660 

E. Stanley Howlett, III 
33 Waverly Street 
Potsdam, NY 13676 

Carole Moreau 
Ames Road 
Canton, NY 13617 

Morris Pinto 
13 Garden Street 
Potsdam, NY 13676 

H. Sargent Whittier 
Old DeKalb Road 
Canton, N-Y 13617 

Stuart A. Winning, M.D. 
12 East Main Street 
Canton, NY 13617 

19. ~he Sec=ecarv c! Stace c! ~~e Stace o= ~ew York 
~s ~ere~v desi~nated as ace;c c~ ~he cor~cra~ion uoon whom 
orocess ~oai.nst it mav be- servec and the· cost o::fice address 

!i ;.ithin this State t:o ~hich the Secretary of State shall mail a 
!l coov cf anv orocess acainst the corooration served upon the 
II Secretary o[ State is~ as follows: . 
i: -
1: 
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In Care of The Corporation 
cottage and Grove Streets 
Potsdam, NY 13676 

Page Five 
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20. Nothing contained in this Certificate shall 
authorize or empower the corporation to perform or engage in 
anv act or oractice orohibited bv the General Business Law, 
5-Bctior. 340~ or anv ot::1.er anti-monopoly statUt='! o:: tbe Sca;:.e c: 

• ?~e 1
~" Yo.r }: , 

. 
i= 

21· Each of the incorporators is eighteen years of 
age or ove:::. 

IN WITNESS WHEREOF, this Certificate ~b n signed 
by each qf the incorporators this~ day of ~, 
19 85. · 

,. 

STA~S OF HEK YORE 
)SS: 

a~cwJ~ c: Edw;rd Stevenfu 
Incorporator 
Address: 13 Grove Street 

Potsdam,·NY 13676 

I:" 

3 Prospect Street 
Norwood 1 NY 13668 

'! COUNTY OF S':'.'. LAWRENCE ) 

! en this ,f},5yrJ day of ~f LJ.'UJ..1.,ft{__. i 19 FS: before me personally appearea·-·c ~ scward 5t7.'.Vens, 
I 

co me 
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pe!:"sonall y known ano YJIOW!1 to rne to be the same oerson described 
in and who executed the within Instrument and duly acknowlea9ed 
to me that he executed the same. 

STA TE OF Nfil YORI'. I COUKTY OF S':. LAWRE~1CE 

,c~. .1--· 

~ 

r On this d?-s>d. ciav of ~JA,JJ,,Ujlljft 
19£'.S, before me personally appeared Brue~ c. Potter, to me 
personally known and known to me to be the same person described 
in and who executed the within Instrument and duly acknowledged 
to me that he executed the same. 

/ 

. I . . -

--=------· lll~_tvt.k,~J, i:ccatu 
Nota.ry Puqlic, State A?, New York 
Cot'ission expires 3 O/ ..l.:2'· 

JIWN11'1:R cure. m:xtm'S 
lfotil)' Mnt. St.z~ ,I li::t 'l'td 

lfo. -4-esuu 
Qu,nned In SL~~ 

.IIJ C<i:;i,n;,.,.;oq E:rpihsS lh~~ ~'>. 19£7 
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.STATE OF NEW YORK 

SU PRE('!E COO R'I' 

··~ 

COUNTY or ST, LAWRENCE 

----------------------·--···-
In the :1atter of an ?.pplication for 
t~e Approval af the Certificate oi 
Incor"?ora cion oz 

CANTON-POTSDAM HOSPITAL FOUNDATION, INC., 

_a Not-for-Profit corporation. 

----------------------------., 

I, "J 
/ . . 

/ • / ,·. ;'://__,.,.. 1 a Justice of the Supre;:,e 
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Attachment 7 



Gouverneur Hospltal 

VIA ELECTRONIC MAIL 

Public Health and Health Planning Council 
NYS Department of Health 
Corning Tower 
Albany, NY 12237 
Attn: Colleen Leonard, Executive Secretary 
ciil !ce11. l~rn1a rd(i/11leal !h.nv. !l.ov 

Ms. Leonard: 

Gouverneur Hospital (the "Hospital") is a subsidiary of St. Lawrence Health System, Inc. The Canton-Potsdam 
Hospital Foundation, Inc. (the "Foundation") is currently an independent foundation supporting the activities of 
Canton-Potsdam Hospital, also a subsidiary of St. Lawrence Health System, Inc. Pending NYS Department of 
Health and NYS Attorney General approval, the Foundation will become an indirect subsidiary of St. Lawrence 
Health System, Inc. and expand its purpose to include providing funds to or for the benefit of the Hospital. 

111e Hospital acknowledges that Foundation may solicit contributions in the Hospital's name and on the Hospital's 
behalf, and the Hospital agrees to accept any such coniTibutions from the Foundation. 

If you have any questions, please do not hesitate to contact me at315-261-6003, or dacker@cphospital.org. 

DM_ US 174696601-1.095389.0011 

Very truly yours, 
Gouverneur Hospital 

By: 
-~'.1£L_ 

----··- .. ~ .. :::::,,, .. ::: -· 
~ ~ . ... / 

Davi l Aekci~llhorized Officer 



Attachment 8 



VIA ELECTRONIC MAIL 

Public Health and Health Planning Council 
NYS Department of :Health 
Corning Tower 
Albany, NY 12237 
Attn: Colleen Leonard, Executive Secretary 
..:!1 l k,·n.le1mard(i.~h;:.:al lh.11 v. uov 

Ms. Leonard: 

Massena Hospital (the "Hospital") is a subsidiary of St. Lawrence Health System, Inc. The Canton-Potsdam 
Hospital Foundation, Inc. (the "Foundation") ls currently an independent foundation supporting the activities of 
Canton~Potsdam Hospital, also a subsidiary of St. Lawrence Health System, Inc. Pending NYS Department of 
Health and NYS Attorney Genenil approval, the Foundation will become an indirect subsidiary of St. Lawrence 
Health System, Inc. and expand its purpose to include providing funds to or for the benefit of the Hospital. 

The Hospital acknowledges that Foundation may solicit contributions in the Hospital's name and on the Hospital's 
behalf, and the Hospital agrees to accept any such contributions from the Foundation. 

If you have any questions, please do not hesitate to contact me at 315-261-6003, or dacker@cphospital.org. 

DM_US 174696515-2.095389.0011 

Very truly yours, 
Massena Hospital 

By: 
David Acker, Authorized Officer 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, on this 8th day 

of April 2021, approves the filing of the Restated Certificate of Incorporation of Canton-Potsdam 

Hospital Foundation, Inc., dated November 24, 2020. 
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Public Health and Health 
Planning Council 

Project # 211023-E 

The New York Community Hospital of Brooklyn, Inc. 
 

Program: Hospital  County: Kings 
Purpose: Establishment Acknowledged: February 1, 2021 
    

Executive Summary 
  

Description 
Maimonides Medical Center, (MMC) a voluntary 
not-for-profit corporation located at 4802 Tenth 
Avenue, Brooklyn, (Kings County), seeks 
approval to be established as the active parent 
and co-operator of The New York Community 
Hospital of Brooklyn, Inc., (NYCH), a 134-bed, 
voluntary not-for-profit corporation, Article 28 
hospital, located at 2525 Kings Highway, 
Brooklyn (Kings County).   MMC is a 711-bed 
acute care hospital whose sole member and 
passive parent is Maimonides Health 
Resources, Inc.  Following PHHPC approval, 
MMC will become the sole corporate and voting 
member of NYCH.   
 
As active parent and co-operator of NYCH, 
MMC will have authority over NYCH as stated in 
its Affiliation Agreement, its certificate of 
incorporation, bylaws, and the active parent 
powers as described in 10 NYCRR 405.1(c), 
including the following:  
 
 Establish policies for the Corporation. 
 Maintain quality patient care in the institutions 

of the Corporation. 
 Provide for management of and planning for 

the institutions of the Corporation. 
 Elect officers, appoint agents, remove any 

officer or agent elected or appointed by it, 
and fix the compensation of its agents and 
employees. 

 Create and appoint committees of the Board 
and to delegate to the committee’s powers 
and duties as the Board of Trustees may 
deem appropriate. 

 Determine the manner and by whom checks, 
drafts, notes, releases, contracts, and other 

written instruments shall be signed or 
countersigned on behalf of the Corporation. 

 Determine who on behalf of the Corporation 
may execute assignments, transfers, 
exercise rights and options of securities 
owned by the Corporation. 

  Borrow money with or without security on 
behalf of the Corporation for any authorized 
purpose of the Corporation to the extent 
permitted by law. 

 Designate trustees and alternates on the 
board of trustees or other governing body of 
any subsidiary of the Corporation. 

 
NYCH will remain a separate not-for-profit 
corporation maintaining a separate operating 
certificate following completion of the project.  
There will be no change to beds or services as a 
result of this application. BFA Attachment A and 
B presents the current and post-closing 
organizational charts of Maimonides Medical 
Center. 
 
MMC has had a successful clinical affiliation with 
NYCH since 2018 resulting in expanded access 
and improved continuity of care. MMC and 
NYCH believe that the proposed active parent 
co-operator relationship will allow them to 
develop an integrated healthcare delivery 
system advancing the quality of healthcare 
within their communities.  MMC expects the 
affiliation with NYCH will allow the network to 
serve more patients locally in Brooklyn through 
core sites at Maimonides in Borough Park, 
NYCH in Midwood/Madison Park, and an off 
campus emergency department in Bay Ridge, 
thereby reducing the need and travel time for 
patients that would otherwise need to seek care 
in Manhattan.  
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MMC has committed to supporting 
improvements in care clinically, operationally, 
and financially through the proposed affiliation 
with NYCH.  MMC will work with NYCH on 
advancing cancer care, cardiovascular care, and 
surgery; an off-campus emergency department 
at the former Victory Memorial Hospital site in 
Bay Ridge; and increasing MRI capacity to 
improve diagnostics for neurological, orthopedic 
and stroke care. The operational focus will be on 
realizing economies of scale and other cost 
savings from integration. MMC will earmark and 
commit $15,000,000 for NYCH programmatic 
initiatives and will make available a $20,000,000 
secured loan (interest at prime rate plus 2 
percent). The loan amount will be forgiven when 
full integration occurs between the two hospitals 
that is targeted for July 1, 2021. These 
investments will support the 3-year strategic 
plan the organizations will mutually develop, per 
the Affiliation Agreement dated December 2, 
2020.  
 
The COVID-19 pandemic precipitated volume 
and revenue losses at both facilities due to 
closure of elective surgery, hesitancy in seeking 
care and fewer admissions.  The proposed 
relationship is expected to be a key to the 
recovery of both organizations.  
 
MMC had a net operating loss in 2020 but 
expects to reach a breakeven run rate by the 
fourth quarter of 2021 through a combination of 
revenue growth and expense reduction. MMC 
has demonstrated the ability to maintain a stable 
cash position through the pandemic, thus 
allowing the organization to make investments in 
the NYCH affiliation.  Pre-COVID, NYCH was 
running an operational deficit of $3.7M, but 
projects a positive net income by year 1 of the 
CON financial projections resulting from 
approval of this proposal.  
 
OPCHSM Recommendation 
Contingent Approval 
 
 
 

Need Summary 
There are no projected changes to beds, 
services or utilization at Maimonides Medical 
Center or The New York Community Hospital of 
Brooklyn as a result of this project.   Their 
current affiliation and proposed active parent 
relationship stems naturally from the   hospitals’ 
overlapping service areas in Kings County.  Both 
hospitals plans to work together to prevent 
chronic disease and improve health care for low 
income minority populations in Kings County 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicant’s character and competence or 
standing in the community.  
 
Financial Summary 
There are no project costs or working capital 
requirements associated with this application. 
The consolidated MMC/NYCH financial 
projections generate a positive net income of 
$35.3M and $38.9M in year 1 and 3, 
respectively. Financial projections for NYCH 
indicate a positive net income of $604,000 and 
$3.2M in years 1 and 3, respectively. These 
projections reflect incremental volume and 
revenue from service enhancements resulting 
from Maimonides capital projects, achieving 
clinical program growth from investments at 
NYCH and timely recovery to pre-pandemic 
volume levels for both organizations  
 
The following represents the consolidated 
budgets for MMC and NYCH post affiliation: 

. 
 
 
The applicant has demonstrated the capability to 
proceed in a financially feasible manner. 
 
 

 
Current Year 

(2019) 
Year One 

(2023) 
Year Three 

(2025) 
Revenue $1,509,203,467 $1,591,624,126  $1,609,521,316  
Expense $1,496,315,126 $1,556,263,652  $1,570,619,346  
Gain (Loss) $12,888,341 $35,360,474  $38,901,970  
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a photocopy of the applicants fully executed Restated Certificate of Incorporation, 

which is acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Program Description 
Maimonides Medical Center (MMC), a 711-bed acute care facility located at 4802 Tenth Avenue in 
Brooklyn (Kings County), requests approval for the establishment as the active parent and co-operator of 
The New York Community Hospital of Brooklyn, Inc (NYCH, the “Hospital”). Approval of this application 
will give MMC the ability to exercise all Article 28 active powers over NYCH. Other than having MMC 
listed as the co-operator, there will be no changes to the operating certificate as a result of this CON. 
NYCH is a 134-bed acute care hospital located at 2525 Kings Highway in Brooklyn (Kings County), 
approximately four miles from MMC. NYCH is a not for profit corporation with no member.  
 
This goal of this affiliation will serve the purpose of developing an integrated healthcare delivery system to 
further the mission of advancing the quality of care with the communities served and to further the 
charitable activities in a manner consistent with their respective 501(c)(3) charitable purposes. Clinically, 
MMC will work with NYCH on advancements in cancer care, cardiovascular care, ED renovations, and 
increased MRI capacity to improve diagnostics for neurological, orthopedic, and stroke care. 
Operationally, the focus will be on reducing costs through shared administration and other planning.   
 
Analysis  
New York Community Hospital shares the service areas of several Brooklyn facilities.  Eighty five percent 
of NYCH discharges reside in fourteen zip codes, thirteen in Kings County and one in Queens.  In six of 
these zip codes Maimonides Medical Center is already the majority provider of primary care / discharges. 
 

Market Share Analysis for 1293:NEW YORK COMMUNITY HOSPITAL OF BROOKLYN, INC 
Service area: 85% of hospital discharges based on patient Zip codes of origin 

----------- including the facility with the biggest share in each zip code --------------------- 
Source: SPARCS inpatient data (Apr. 1, 2019 - Mar. 31, 2020)- Date last update: 10/21/2020 

Patients’ 
zip code 

Post office 
name 

Annual 
average 

discharges 

Percent of 
facility's total 
discharges 

Cumulative 
percent 

Facility's 
share of 
zip code 

Facility with biggest share of this zip code (%) 

11235 BROOKLYN 864 14.8 14.8 8.6 1294: CONEY ISLAND HOSPITAL (23%) 
11229 BROOKLYN 759 13.0 27.7 9.1 1305: MAIMONIDES MEDICAL CENTER (19%) 
11230 BROOKLYN 605 10.3 38.0 6.4 1305: MAIMONIDES MEDICAL CENTER (34%) 
11234 BROOKLYN 419 7.2 45.2 4.4 1324: MOUNT SINAI BROOKLYN (20%) 
11236 BROOKLYN 386 6.6 51.8 3.5 1286: BROOKDALE HOSPITAL MEDICAL CENTER (18%) 
11224 BROOKLYN 371 6.3 58.1 5.5 1294: CONEY ISLAND HOSPITAL (31%) 
11223 BROOKLYN 304 5.2 63.3 3.9 1305: MAIMONIDES MEDICAL CENTER (24%) 
11214 BROOKLYN 272 4.6 68.0 3.0 1305: MAIMONIDES MEDICAL CENTER (32%) 
11210 BROOKLYN 262 4.5 72.4 4.1 1305: MAIMONIDES MEDICAL CENTER (15%) 
11226 BROOKLYN 192 3.3 75.7 1.8 1301: KINGS COUNTY HOSPITAL CENTER (20%) 
11239 BROOKLYN 127 2.2 77.9 4.5 1286: BROOKDALE HOSPITAL MEDICAL CENTER (20%) 

11691 
FAR 
ROCKAWAY 

118 2.0 79.9 1.2 
1635: ST JOHNS EPISCOPAL HOSPITAL SO SHORE 
(43%) 

11208 BROOKLYN 115 2.0 81.9 1.0 1286: BROOKDALE HOSPITAL MEDICAL CENTER (18%) 
11218 BROOKLYN 107 1.8 83.7 1.4 1305: MAIMONIDES MEDICAL CENTER (38%) 

 
MMC is positioned as  a tertiary care hub and a safety net provider to South Brooklyn’s resident 
population. MMC is the largest Medicaid provider in the Borough of Brooklyn and 80% of its patient 
volume is drawn from those enrolled in Medicaid or Medicare. MMC performs between 8,000 and 9,000 
births annually, more than 75% of whom are enrolled in Medicaid. Nearly 30% of babies born in Brooklyn 
are born at MMC. Maimonides Children’s Hospital is one of New York City’s principal pediatric hospitals, 
specifically focused on the treatment and care of infants, children, and adolescents. 
 
In addition to providing an array of medical, surgical and specialty care programs, the Hospital is: 
• Children’s Hospital: a major New York City pediatric hospital. 
• A New York State Department of Health Designated Stroke Center, Level 1 Adult Trauma Center and 

Level II Pediatric Trauma Center. 
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• A cardiovascular care center. 
• A dedicated cancer center. 
• A NYS-designated Regional Perinatal Center. 
 

Table 1: Facility Beds, Average Daily Census, and Occupancy. Source SPARCS  

 2016 2017 2018 2019 

Facility / Service Beds ADC Occ. ADC Occ. ADC Occ. ADC Occ. 

The New York Community Hospital Brooklyn  

Med/Surg 134 100 74.6% 95 70.9% 94 70.1% 86 64.2% 

Total 134 100 74.6% 95 70.9% 94 70.1% 86 64.2% 

Maimonides Medical Center   

Med/Surg 498 338 67.9% 313 62.9% 357 71.7% 350 70.3% 

Pediatric 43 25 58.1% 22 51.2% 24 55.8% 22 51.2% 

Obstetric 69 67 97.1% 63 91.3% 65 94.2% 62 89.9% 

General Psychiatric 70 65 92.9% 59 84.3% 62 88.6% 59 84.3% 

High Risk Neonates 31 29 93.5% 29 93.5% 24 77.4% 22 71.0% 

Total 711 528 74.3% 489 68.8% 535 75.2% 519 73.0% 

 
NYCH has evolved to meet the needs of a growing and diverse community. With expanded facilities, 
state-of-the-art medical technology, and a patient centered approach to care, NYCH continues to provide 
quality healthcare.  NYCH continues its commitment to serving its community by offering educational 
programs, support groups, health screenings and other outreach programs. These initiatives strive to 
encourage each member of the Midwood, Madison Park & Brighton Beach communities to take charge of 
their health. 
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Character and Competence 
The Board of Maimonides Medical Center is comprised of the following individuals:    

Name Title/Position 
Eugene Keilin, Chair Trustee 
Paul T. Addison  Trustee 
Harry L. Adler, M.D. Trustee 
Donna Astion, M.D. Trustee 
Richard Barasch Trustee 
Irwin M. Birnbaum Trustee 
Joseph Bruno Trustee 
Rev. Msgr. David Cassato Trustee 
Chaim Fischer Trustee 
Richard D. Forman Trustee 
Kenneth D. Gibbs Trustee 
Jeremy Glick Trustee 
Jack A. Hidary  Trustee 
Lofton Holder  Trustee 
Mortimer N. Klaus Trustee 
Chaim H. Leshkowitz Trustee 
George Liu, M.D. Trustee 
Robert Machinist Trustee 
Donald Meltzer Trustee 
Frank A. Naccarato Trustee 
Azzam Obeid Trustee 
Martin Payson Trustee 
Trevor Price Trustee 
Peter Rebenwurzel Trustee 
Erminia Rivera Trustee 
Alex Rovt, Ph.D. Trustee 
Mary Singh Trustee 
David Spira Trustee 
Aaron D. Twerski Trustee 
Michael L. Ziegler, Esq Trustee 
***George Weinberger*** Trustee 

        ***Member requiring C&C because he is new to the board*** 
 
 
Mr. George Weinberger is the CEO of Integra Scripts, LLC for five (5) years. He develops cost 
containment strategies for pharmacies and other healthcare institutions. He was previously employed as 
the President and CEO at Siemens Medical Solution for over 16 years. He developed financial and 
clinical system for acute care hospitals. Mr. Washington held ownership interest in the following 
healthcare facility: 
New Vista Nursing and Rehabilitation Center                                    12/1998 to 02/2016 
 
Mr. Weinberger disclosed a lawsuit related to commercial contract arbitration. Mr. Weinberger sold his 
interest in New Vista in February 2016. Under the terms of the transaction, it was agreed the proposed 
adjacent dialysis facility, to be operated as a joint venture between Fresenius Medical Care and a group 
led by Mr. Weinberger would be retained by the seller. The new owners of New Vista did not comply, and 
as a result, Fresenius took the Weinberger group to arbitration. The arbitration was essentially a dispute 
between partners and has nothing to do with the quality of care provided by New Vista. The dialysis 
facility never opened and Mr. Weinberger never operated a dialysis facility.  
 
Mr. Keilin disclosed suspension of his law license in 2013 due to failure to reapply for licensure. He has 
not practiced law since 1976 and did not need to reapply for licensure.  
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Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Prevention Agenda 
The New York Community Hospital of Brooklyn, Inc. states that the proposed project will advance local 
Prevention Agenda priorities by working together to continue preventing chronic diseases and strengthen 
methods for tracking progress by including at least one intermediate measure for each goal. 
The New York Community Hospital of Brooklyn, Inc. is implementing interventions to support three goals 
of the 2019-2024 New York State Prevention Agenda: 
 Promoting tobacco cessation in the Russian community under promote tobacco use cessation goal. 
 Changing cafeteria nutrition standards by incorporating more healthy foods under increasing access 

to healthy and affordable foods and beverage goal 
 Increasing hypertension screening, and stroke prevention and education under increase early 

detecti0n of cardiovascular disease, diabetes, prediabetes and obesity goal. 
The application states that The New York Community Hospital of Brooklyn, Inc. engaged numerous 
community partners, including public health officials, elected officials, faith-based organizations, public 
and non-profit social service providers, community associations and boards, in their Prevention Agenda 
efforts. The New York Community Hospital of Brooklyn, Inc. cites output data measures that it tracks to 
assess progress toward achieving local Prevention Agenda goals, including: 
 Number of patients who receive tobacco cessation prescription and # referred to Quitline. 
 Number served free meals in the cafeteria. 
 Number of events and blood pressure screenings. 
In 2018 the applicant spent $67,937 on community health improvement services, representing 0.063% of 
total operating expenses. 
 
Conclusion 
The purpose of the transaction is to establish a coordinated, integrated system with the objectives of 
improving quality and expanding access to health care services locally, and to further the charitable 
activities of MMC and NYCH. There will be no change in beds or services. From a need perspective, 
approval is recommended.  Based on the information reviewed, staff found nothing that would reflect 
adversely upon the applicant’s character and competence or standing in the community. 
 
 
 

Financial Analysis 
 
Consolidated Projections 
The following represents the consolidated budgets and assumptions detail for MMC and NYCH post 
affiliation: 
   

Current Year 
(2019) 

Year One 
(2023) 

Year Three 
(2025) 

Total Revenues $1,509,203,467  $1,591,624,126  $1,609,521,316  
Total Expenses $1,496,315,126  $1,556,263,652  $1,570,619,346  
Net Income (Loss) $12,888,341  $35,360,474  $38,901,970  
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Total Discharges 49,840 53,124 53,693  
Total Visits 489,818 535,646 541,571  

 
 
The following is noted with respect to the submitted budget: 
 Current Year revenues and expenses are based on the MMC and NYCH 2019 certified financial 

statements.  
 Assumes full recovery of pre-COVID revenue and volume for both facilities by Year 1. 
 Current Year revenues and expenses present the entire MMC enterprise, with items such as faculty 

practice, M2PC, capital assets, and pensions.  
  The NYCH initiatives (advancing cancer care, cardiovascular care, and surgery) will generate 

incremental margin of approximately $3.7M in Year 1 and $5.7M in Year 3. 
 The Year 1 and Year 3 projections assume completion of MMC’s capital project (CON 181016), 

which will expand and modernize both the adult and pediatric services of the Emergency Department 
(ED), and improve key services impacted by the ED expansion. These services include renovations 
to Interventional Cardiology, the Neonatal, Intensive Care Unit (NICU) and Surgical Services.  
Construction on this project started September 8, 2020.   

 Projections do not include NYCH cost savings as a result of the affiliation as that have not yet been 
quantified.  

 Medicaid payments have been reduced by 1.5% in accordance with SFY 2020 Enacted State Budget 
 
 
Utilization by payor for the consolidated MMC/NYCH is as follows:  
        

Inpatient Current Year Year One Year Three 
Payors: Discharges % Discharges % Discharges % 
Medicaid-FFS 3,269 6.6% 3,528 6.6% 3,705 7% 
Medicaid-MC 19,670 39.5% 20,998 39.5% 20,998 39% 
Medicare-FFS 12,610 25.3% 13,410 25.2% 13,670 25% 
Medicare-MC 5,862 11.8% 6,156 11.6% 6,156 11% 
Commercial FFS 2,922 5.9% 3,166 6.0% 3,292 6% 
Commercial MC 4,711 9.5% 4,987 9.4% 4,987 9% 
Private Pay 471 0.9% 501 0.9% 501 1% 
Charity Care 91 0.2% 91 0.2% 91 0% 
All Other 234 0.5% 287 0.5% 293 1% 
Total 49,840 100% 53,124 100% 53,693 100%               
Outpatient Current Year Year One Year Three 
Payors: Visits % Visits % Visits % 
Medicaid-FFS 22,674 4.6% 29,919 5.6% 31,392 5.8% 
Medicaid-MC 226,463 46.2% 239,065 44.6% 239,065 44.1% 
Medicare-FFS 80,189 16.4% 94,561 17.7% 97,776 18.1% 
Medicare-MC 49,696 10.1% 51,659 9.6% 51,659 9.5% 
Commercial FFS 49,315 10.1% 56,256 10.5% 57,397 10.6% 
Commercial MC 40,485 8.3% 41,877 7.8% 41,877 7.7% 
Private Pay 11,446 2.3% 12,042 2.2% 12,042 2.2% 
Charity Care 4,570 0.9% 4,742 0.9% 4,742 0.9% 
All Other 4,980 1.0% 5,525 1.0% 5,620 1.0% 
Total 489,818 100% 535,646 100% 541,571 100% 
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The following represents the budget for NYCH: 
 
NYCH Budget: Current Year  

(2019) 
Year One 

(2023) 
Year Three 

(2025) 
Total Revenues $105,750,765 $132,145,054 $150,042,244 
Total Expenses $109,494,914 $131,541,483 $146,137,502 
Net Income (Loss) ($3,744,149) $603,571 $3,904,742 
     
Total Discharges 6,503 6,787 7,356 
Total Visits 29,604 50,769 56,694 

 
The following is noted with respect to the submitted budget: 
 Current Year revenues and expenses are based on the NYCH 2019 certified financial statements.  
 The First and Third-Year projection includes the positive financial impact of three clinical growth   

initiatives to collectively generate an incremental positive margin  of $10 million by year five post-
affiliation. These initiatives are interventional cardiology, oncology infusion and surgical services. The 
oncology initiative received contingent CON Approval from New York State under Project No. 
201180 on September 25, 2020. 

 Maimonides and NYCH leadership indicate that the Year 1 projections assume NYCH will return to 
pre-COVID volume by year end 2021. 

 Medicaid payments have been reduced by 1.5% in accordance with SFY 2020 Enacted State 
Budget. 

 

Administrative Services Agreement  
MMC entered into an Administrative Services Agreement with NYCH.  MMC will assess, consult and 
advise on certain services to NYCH.  The applicant has submitted an executed agreement, which is 
summarized below: 
 

Dated: March 4, 2020 
Facility: The New York Community Hospital of Brooklyn, Inc. (NYCH) 
Contractor: Maimonides Medical Center (MMC) 
Compensation: Reasonable out-of-pocket costs (excludes compensation & benefits paid to MMC 

employees who provide the services and/or any portion of MMC overhead). 
Contractor’s 
Duties: 

Assist in the following: identify & retain professionals, develop Bridge Operating Plan, 
develop “day one” integration initiatives, expand clinical integration, identify co-
marketing opportunities.  Recommend resources, inputs or clinical or administrative 
services that MMC can provide to NYCH to enable NYCH to expand various clinical 
programs. 

 
The executed Administrative Service Agreement acknowledges NYCH and its Board of Directors (the 
“Board”) shall at all times retain ultimate control and governance over the assets and operation of NYCH.  
Further, the Board shall remain the governing body of NYCH and shall remain ultimately responsible for 
the control, policymaking and direction of NYCH.  By entering into this Agreement, NYCH does not 
delegate to MMC any of the powers, duties and responsibilities required to own or operate NYCH.  
 
Capability and Feasibility 
There  are no project costs associated with this application. The applicant has demonstrated the 
capability to proceed in a financially feasible manner and approval is recommended. Key drivers to 
attaining the year one and year three financial projections are realization of the incremental volume and 
revenue from Maimonides service enhancements and capital projects, achieving the projected clinical 
program growth from investments at NYCH and timely recovery to pre-pandemic volume levels for both 
organizations.  
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BFA Attachment C, Maimonides Medical Center’s certified financial statements for years 2018 and 2019  
shows the organization maintained positive working capital, a positive net asset position and had positive 
excess revenues over expenses of $73,579,000 in 2018 and $17,945,000 in 2019.   
 
BFA Attachment D, Maimonides Medical Center’s November 30, 2020 internal financial statements shows 
the organization maintained a positive working capital and positive net asset position. The $15,906,577 
deficiency of revenue over expenses for this time period includes approximately $215M of federal 
stimulus program revenue and approximately $33.7M of net operating loss from the M2 Medical 
Community Practice, P.C. (M2PC), which was partially offset by a federal Payroll Protection Plan loan of 
approximately $6.7M. The applicant has an operations recovery plan in progress to return to pre-COVID 
financial performance and is on target year to date to achieve a positive monthly run rate by the fourth 
quarter of 2021. Despite the financial impact of the pandemic, MMC has demonstrated an ability to 
maintain a stable cash position to make this investment to NYCH with 133 days cash on hand as of 
November 2020 Internal Financial Statements. 
 
BFA Attachment E, The New York Community Hospital of Brooklyn, Inc. certified financial statements for 
years 2018 and 2019 shows the organization maintained positive working capital, a positive net asset 
position and experienced a net operating loss of $5,503,653 and $3,744,149, respectively. 
 
BFA Attachment F, The New York Community Hospital of Brooklyn, Inc October 31, 2020 internal 
financial statements shows the facility maintained positive working capital and a positive net asset 
position. The organization experienced a net operating loss of $15,770,000 during this time period that 
was largely due to a decline in volume and revenue from the pandemic, This loss was offset by federal 
stimulus program revenue of $15,977,000 and net of an unrealized loss of $531,000 resulted in an 
adjusted operating loss of $324,000 through October 31, 2020. NYCH has implemented an expense 
reduction plan to address part of this gap and, through the affiliation, will work with Maimonides to 
normalize and grow clinical service volume and revenue. NYCH leadership also reports a balance of 
approximately $25M in remaining federal stimulus funds to help address the pandemic related revenue 
loss and expenses. 
 
 
 

Attachments 
 
 
BFA Attachment A Maimonides Medical Center – Current Organizational Chart 
BFA Attachment B Maimonides Medical Center – Post Closing Organizational Chart 
BFA Attachment C Maimonides Medical Center – 2018 and 2019 Certified Financial Statements 

BFA Attachment D Maimonides Medical Center – November 30, 2020 Internal Financial 
Statements 

BFA Attachment E The New York Community Hospital of Brooklyn, Inc - 2018 and 2019 Certified 
Financial Statements 

BFA Attachment F The New York Community Hospital of Brooklyn, Inc – October 31, 2020 
internal financial statements  

 



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

establish Maimonides Medical Center, (MMC) located at 4802 Tenth Avenue, Brooklyn, (Kings 

County) as the active parent and co-operator of The New York Community Hospital of 

Brooklyn, Inc., located at 2525 Kings Highway, Brooklyn, (Kings County), and with the 

contingencies, if any, as set forth below and providing that each applicant fulfills the 

contingencies and conditions, if any, specified with reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

211023 E The New York Community Hospital of 

Brooklyn, Inc. 

 



APPROVAL CONTINGENT UPON: 

 

1. Submission of a photocopy of the applicants fully executed Restated Certificate of 

Incorporation, which is acceptable to the Department.  [CSL] 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 
 

 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 201038-E 

St. Joseph's Health at Home 
 

Program: Certified Home Health Agency  County: Onondaga 
Purpose: Establishment Acknowledged: February 5, 2020 
    

Executive Summary 
  

Description 
St. Joseph’s Health at Home (St. Joseph’s) 
requests to become the operator and Trinity 
Home Health Services and Trinity Health 
request approval to become the co-operators 
and active parents of St. Joseph’s Hospital 
Health Center CHHA (the CHHA), an existing 
Article 36 Certified Home Health Agency located 
at 7246 Janus Park Drive, Liverpool (Onondaga 
County), which is currently operated by St. 
Joseph’s Hospital Health Center (SJHHC).   
 
The CHHA is licensed to provide nursing, home 
health aide, medical social services, medical 
supplies equipment and appliances, nutritional, 
occupational therapy, speech language 
pathology, respiratory therapy, and physical 
therapy services in Cayuga, Cortland, Lewis, 
Madison, Oneida, Onondaga, and Oswego 
counties.   
 
SJHHC is part of Trinity Health (Trinity)  an 
Indiana not-for-profit corporation that runs a 
national health care system with health care 
operations in 22 states.  Trinity is in the process 
of consolidating all its home care entities under 
the umbrella of Trinity Home Health Services 
(THHS), a wholly-owned Michigan not-for-profit 
corporation, to achieve administrative and 
financial efficiencies.   
 
Accordingly, SJHHC seeks to transfer its 
ownership of the CHHA to St. Joseph’s.  St. 
Joseph’s is a to-be-formed New York not-for-
profit corporation whose sole purpose will be to 
establish and operate a certified home health 
agency pursuant to Article 36 of the PHL.  St. 
Joseph’s sole member will be THHS, and St. 
Joseph and THHS will have mirror boards. As 

set forth in its certificate of incorporation and 
bylaws, St. Joseph’s grants certain powers and 
authorities to THHS (as its member) and Trinity 
Health (as its grandparent). These powers and 
authorities are presented in BFA Attachment F. 
 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
This request represents a change in control 
without impact to the daily operations of the 
CHHA. 
 
Program Summary 
Based on the information reviewed, staff found 
nothing that would reflect adversely upon the 
applicant’s character and competence or 
standing in the community. 
 
Financial Summary 
There are no project costs associated with this 
application. The projected budget (in ‘000s) is as 
follows: 
 

 Current 
Year 
One 

Year 
Three 

Revenues $14,443 $13,019 $15,947 
Expenses   20,491 21,152  22,535 
Gain  ($6,048) ($8,133) ($6,588) 

 
THHS indicated that it will cover any operating losses 
incurred by St. Joseph's to the extent the entity is 
unable to cover such losses through its CHHA 
operations.  
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a photocopy of the applicant’s executed Certificate of Incorporation, acceptable to the 

Department.  [CSL] 
2. Submission of a photocopy of an executed Restated Certificate of Incorporation of St. Joseph’s 

Hospital Health Center, acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

 
 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Proposal  
 
St. Joseph’s Health at Home, a proposed not-for-profit corporation, requests approval to become the new 
operator of St. Joseph’s Hospital Health Center CHHA, a Certified Home Health Agency, under Article 36 
of the Public Health Law.  
 
Currently, St. Joseph’s Hospital Health Center CHHA is operated by St. Joseph’s Hospital Health Center, 
an Article 28 hospital which is part of the Trinity Health Care System (“Trinity”), which operates healthcare 
facilities in 22 states. Please see Programmatic Attachment A – New York State Facilities and 
Programmatic Attachment B – Out-of-State Facilities for further details regarding Trinity’s ownership 
affiliations.  
 
In order to achieve administrative and financial efficiencies, Trinity is currently in the process of 
consolidating all of their home care entities under the umbrella of Trinity Home Health Services d/b/a 
Trinity Health at Home, a not-for-profit corporation formed in Michigan with the authority to do business in 
New York State. Trinity Home Health operates eleven Certified Home Health Agencies in nine states. The 
sole member of Trinity Home Health Services is Trinity Health, a not-for-profit corporation formed in 
Indiana with authority to do business in New York State.  
 
In accordance with Trinity’s consolidation efforts, St. Joseph’s Hospital Health Center seeks to transfer 
their ownership of St. Joseph’s Hospital Health Center CHHA to St. Joseph’s Health at Home. The sole 
member of St. Joseph’s Health at Home is Trinity Home Health Services, with Trinity Health as a 
grandparent.  
 
The Board of Directors of St. Joseph’s Health at Home will mirror the Board of Directors of Trinity Home 
Health Services.  Trinity has adopted this structure, in which Trinity Home Health Services is the sole 
member of the local home care subsidiary and the Board of Directors of the local home care subsidiary 
mirrors the Board of Directors of Trinity Home Health Services, for all its Medicare certified home health 
agencies operated nationally.  This structure has enabled Trinity to appoint experienced and 
knowledgeable industry leaders to the Board of Directors of Trinity Home Health Services and its local 
home care subsidiaries and to focus on improving quality, implementing financial and operational best 
practices, and achieving economical efficiencies.  This approach has helped to achieve fiscal stability for 
financially challenged home care agencies within the Trinity system and to improve operations and 
quality, resulting in high CMS Star Ratings. 
 
The Board of Directors of Trinity Home Health Services has 12 members, including Arthur Henkel, a New 
York State Resident, who also chairs the Board of Director’s Finance Committee.  The Executive Director 
of St. Joseph’s Health at Home will report directly to the Chief Operating Officer of Trinity Home Health 
Services, who reports directly to the President and Chief Executive Office of Trinity Home Health 
Services, ensuring a direct line of communication within the management structure..   
 
To address local issues, the Board of Directors of St. Joseph’s Health at Home will have a Performance 
Improvement/Professional Advisory Committee that reports quarterly to the Quality Committee of the 
Board of Directors of Trinity Home Health Services. The Quality Committee provides direction and 
education to agencies, implements survey and accreditation readiness activities, identifies quality 
assurance initiatives, and standardizes approaches to improving home care performance.   
 
The Performance Improvement/Professional Advisory Committee of St. Joseph’s Health at Home will 
focus on specific performance improvement initiatives for St. Joseph’s Health at Home, to achieve 
regulatory and quality compliance, single digit hospitalization rates and a CMS 4 Star rating or higher.  
The St. Joseph’s Health at Home’s Performance Improvement/Professional Advisory Committee reports 
to the Board Quality Committee quarterly and will have 14 local members, consisting of representatives 
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from St. Joseph’s Hospital Health Center and one community representative.  This body will oversee the 
implementation of St. Joseph’s Quality Assurance and Performance Improvement Plan and Indicators 
and serves to connect the local agency to the broader Trinity Home Health Service’s organization.   
 
The applicant states being part of Trinity Home Health Services will allow St. Joseph’s Heath at Home to 
better serve the local community because this structure allows focus to occur solely on home care 
operations, quality improvement initiatives and improved financial performance,  
 
There will be no changes to the services provided or counties served as a result of this project. In 
addition, St. Joseph’s Health at Home will employ all of the St. Joseph’s Hospital Health Center 
employees who currently staff the CHHA program.  
 
 
Character and Competence Review  
 
St. Joseph’s Health at Home and Trinity Home Health Services have identical boards. The membership is 
as follows:  
 
John A. Capasso, NHA – Board Member  
Executive Vice President, Continuing Care, Trinity Health 
Affiliations 

 Catholic Health System of Buffalo  
 

Thomas A. Cornwell, MD 
Medical Director, Physician, Northwestern Medicine HomeCare Physicians (IL) 
CEO, Home Centered Care Institute (IL) 
Affiliation 

 Trinity Home Health Services  
 
Joanne Handy, RN 
Self- Employed, Health Care Consultant  
Affiliations 

 Trinity Health at Home 
 Trinity Senior Communities 
 Trinity PACE 
 Covia Group (CCRC, CA)  

 
Arthur J. Henkel – Board Member  
Retired  
Affiliations 

 Trinity Continuing Care Services 
 Trinity Health PACE 
 Trinity Home Health Services 

 
William L. Minnix 
Retired  
 
LeJon Poole 
Program Director, Campbell University  
Affiliation 

 Trinity Health 
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Anna Marie Tag, NHA (MA) – Board Member 
Affiliations 

 McAuley Hall Health Care Center (SNF, NJ) (2013- 2019) 
 De La Salle Hall (SNF, NJ) (2015 – 2019)  
 Trinity Health Continuing Care (2018 – 2019)  

 
Marjorie E. Tapia, RN (NJ)– Board Member  
Director of Health and Aging Services, The Religious Teachers Filippini 
Affiliations 

 Mercy Center Nursing Unit (SNF, PA) 
 Trinity Health Continuing Care 

 
Antonia M. Villarruel, Ph.D, RN – Board Member  
Director, WHO Collaborating Center for Nursing and Midwifery Leadership 
Margaret Bond Simon Dean of Nursing, School of Nursing, University of Pennsylvania 
 
Waybon D. Wells – Board Member  
Economic Justice Alliance of MI 
Affiliations 

 Trinity Continuing Care 
 St. Joseph’s Mercy Oakland (Hospital) 

 
Mark K. McPherson – President/CEO, Treasurer  
Chief Financial Officer, National Health Ministries  
Affiliations 

 Trinity Health at Home (Treasurer/Secretary) 
 Trinity Health Senior Communities (Treasurer/Secretary) 
 Trinity Health PACE (Treasurer/Secretary) 

 
Beverly Jones- Board Member 
Retired  
 
Mandi Murray, Esq., RN – Secretary  
Vice President and Managing Counsel, Provider Operations, Trinity Health System 
General Counsel, National Ministry, Trinity Health System 
 
The Board of Directors of Trinity Health is as follows:  
 
Kevin P. Barnett – Board Member  
Senior Investigator, Public Health Institute  
Affiliation 

 Trinity Health Corporation 
 
James D. Bentley, PhD – Chair 
Retired  
Affiliations 

 Trinity Health Corporation 
 CHE Trinity, Inc. (May 2013 – November 2014) 
 Catholic Health East (May 2013 – June 2014) 
 

Joseph R. Betancourt, MD – Board Member  
Physician, Vice President, Chief Equity Inclusion Officer, Massachusetts General Hospital  
President, Co-Founder, Quality Interactions  
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Rita D. Brogley – Board Member 
Independent Director, Chair of Compensation Committee, Strategic Education, Inc.  
Affiliation 

 Trinity Health Corporation  
 
Linda M. Falquette, RSM – Board Member 
Parish Accountant, St. Aloysius 
Affiliation 

 Trinity Health  
 
Mary M. Fanning, RSM – Board Member  
Retired  
Affiliation 

 Trinity Health Corporation (March 2017 – Present) 
 Mercy Health Services (Hospital, MD) (2015 – 2019) 
 

 
Barret Hatches, PhD – Board Member  
CEO, Chicago Family Health Center  
Affiliation 

 Trinity Health Corporation  
 
Mary Catherine Karl – Board Member  
Retired 
Affiliations 

 Catholic Health East (2007 – 2014) 
 Surgical Safety Institute (2004 – Present) 
 Trinity Health Corporation (2013 – Present)  

  
George M. Philip – Board Member 
Retired 
 
Michael A. Slubowski – President, CEO 
President, CEO, Trinity Health Corporation  
Affiliations 

 Trinity Health Corporation 
 SCL Health (January 2011 – May 2017) 

 
David N. Southwell – Board Member 
Retired  
 
Joan Marie Steadman, CSC – Board Member  
Affiliation 

 Trinity Health Corporation 
 
Roberta L. Waite, RN – Board Member  
Professor; Associate Dean for Community-Centered Health & Wellness and Academic Integration, Drexel 
University  
Affiliation 

 Trinity Health Corporation 
 
Larry Warren – Board Member  
Retired 
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Cynthia A. Clemence – Interim CFO, Treasurer 
Interim CFO and Treasurer, Trinity Health Corporation  
 
Linda S. Ross, Esq. - Executive Vice President, Chief Legal Officer  
Executive Vice President, Chief Legal Officer, Trinity Health 
 
 
The following legal actions were disclosed:  
 
Linda S. Ross was named as a defendant in a lawsuit along with her former law firm and former 
colleague. The lawsuit was brought by a physician client whose prescribing privileges were suspended. 
The claim was denied at the circuit court level and the client appealed to the Michigan Court of Appeals 
where it was also dismissed on March 16, 2017.  
 
A search of the individuals and entities named above revealed no matches on either the Medicaid 
Disqualified Provider List or the OIG Exclusion List. 
 
The Office of the Professions of the State Education Department, the New York State Physician Profile 
and the Office of Professional Medical Conduct, where appropriate, indicate no issues with the licensure 
of the health professionals associated with this application. The California Board of Nursing, the Illinois 
Department of Financial and Professional Regulation, the Pennsylvania Department of State, Bureau of 
Professional and Occupational Affairs and the Massachusetts Board of Registration in Medicine and the 
Massachusetts Office of Health and Human Services, the Michigan Department of Licensing and 
Regulatory Affairs, and the Colorado Department of Regulatory Agencies, indicate no issues with the 
licensure of the health professionals associated with this application.  
 
The applicant has confirmed that the proposed financial/referral structure has been assessed in light of 
anti-kickback and self-referral laws, with the consultation of legal counsel, and it is concluded that 
proceeding with the proposal is appropriate. 
 
Facility Compliance/Enforcement 
 
The NYS Department of Health Division of Hospitals and Diagnostic and Treatment Centers has reviewed 
the compliance histories of the affiliated Hospitals and Ambulatory Surgery Centers for the time-period 
2011 through 2018, and reports as follows: 

 An enforcement action was taken against St. Joseph’s Hospital Health Center in September 
2012, based on a survey completed in August 2010, for an incident relating to a patient’s fall.  A 
civil penalty in the amount of $22,000 was imposed and paid. 

 An enforcement action was taken against St. Peter’s Hospital in August 2016, based on a survey 
completed in January 2016, for an Immediate Jeopardy situation in Food and Dietetic Services.  
A civil penalty in the amount of $2000 was imposed and paid.  

 
The NYS Department of Health Division of Hospitals and Diagnostic and Treatment Centers reported that 
the remaining affiliated Hospitals and Ambulatory Surgery Centers have no histories of enforcement 
action taken. 
 
The NYS Department of Health Division of Nursing Homes and Intermediate Care Facilities/IID has 
reviewed the compliance histories of the affiliated Nursing Homes for the time-period 2011 to 2018, and 
reports as follows: 

 An enforcement action was taken against Capital Region Geriatric Center, Inc., d/b/a Eddy 
Village Green (RHCF) in March 2017, based on a survey completed on August 17, 2016, citing a 
violation in 10 NYCRR 415.12 Quality of Care: Highest Practicable Potential.  A state civil penalty 
in the amount of $2000 was imposed and paid.  In addition, a federal Civil Monetary Penalty of 
$3963 was imposed and paid.        

 An enforcement action was taken against Iroquois Nursing Home, Inc. (RHCF) in January 2017, 
based on a survey completed on April 13, 2016, citing Immediate Jeopardy and violations in 10 
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NYCRR 415.4(b) Staff Treatment of Residents: Free from Mistreatment, Neglect, and 
Misappropriation of Property; 415.4(b) Staff Treatment of Residents: Policy and Procedure 
Manual Development Regarding Staff Treatment of Residents; 415.4(b)(1)(i) Abuse: Verbal, 
Sexual, Physical, Mental, Corporal Punishment, and Involuntary Seclusion; and 415.26 
Administration.  A state civil penalty in the amount of $16,000 was imposed and paid.  No federal 
Civil Monetary Penalty was imposed.   

 Iroquois Nursing Home, Inc. has an open Civil Monetary Penalty collection in the amount of 
$1000 for findings during a CMS Survey (CDC Report) conducted on September 28, 2020.  

 Beverwyck, Inc. d/b/a Eddy Village Green at Beverwyck was fined $2000 pursuant to a 
Stipulation and Order dated November 23, 2019 for inspection findings on August 21, 2018 for 
violations of Article 28 of the Public Health law and 10 NYCRR Part 415. The provider was also 
fined a Civil Monetary Penalty in the amount of $6893. 

 St. Peter’s Nursing and Rehab is currently not in substantial compliance based on a 
Recertification Survey conducted on October 7, 2020. The Division of Nursing Homes is awaiting 
a Plan of Corrections.  

 
The NYS Department of Health Division of Nursing Homes and Intermediate Care Facilities/IID reported 
the remaining affiliated Nursing Homes have no histories of enforcement action taken. 
 
The NYS Department of Health Division of Home and Community Based Services reviewed the 
compliance histories of the affiliated Certified Home Health Agencies, Licensed Home Care Services 
Agencies, and Hospice, and reports as follows: 
 

 An enforcement action was taken against McAuley – Seton Home Care Corporation (CHHA) in 
June 2013, based on a survey completed on September 15, 2011, citing violations in 10 NYCRR 
763.11(b) Governing Authority; 763.5(a) Patient Referral, Admission, and Discharge; 763.6(b) 
Patient Assessment and Plan of Care; 763.6(c) Patient Assessment and Plan of Care; and 
763.7(a) Clinical Records.  A civil penalty in the amount of $5500 was imposed and paid.    

 
The NYS Department of Health Division of Home and Community Based Services reported that the 
remaining affiliated Certified Home Health Agencies, Licensed Home Care Services Agencies, and 
Hospice have no histories of enforcement action taken. 
 
The NYS Department of Health Division of Adult Care Facilities and Assisted Living Programs reviewed 
the compliance histories of the affiliated Adult Care Facilities/Assisted Living Programs and Enriched 
Housing Programs and reports as follows: 
 

 An enforcement action was taken against Hawthorne Ridge, Inc. (ACF) in March 2012, based on 
an inspection completed on September 14, 2010, citing a violation in 18 NYCRR 486.5(a)(4)(iii) 
Systemic Endangerment.  A civil penalty in the amount of $1000 was imposed and paid. 
 

 Hawthorne Ridge was fined nine hundred twenty-four dollars pursuant to a stipulation and order 
dated August 15, 2018 for inspection findings on November 23, 2016 and March 8, 2018. Upon 
inspection, violations of Article 7 of the Social Services Law, Article 46-B of the Public Health Law 
and 10 NYCRR 1001.7(k)(5).     

 
The NYS Department of Health Division of Adult Care Facilities and Assisted Living Programs reported 
that the remaining affiliated Adult Care Facilities/Assisted Living Programs and Enriched Housing 
Programs have no histories of enforcement action taken. 
 
The NYS Department of Health Office of Health Insurance Programs, Bureau of Managed Long-Term 
Care, reviewed the compliance histories of the affiliated PACE / LIFE Programs for the time-period 2011 
to 2018, and reported that during that time-period, the affiliated PACE / LIFE Programs have all remained 
in compliance with no histories of enforcement action taken.  
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The out-of-state compliance information used for this review was taken from Project 181268, which 
received final approval from the Public Health and Health Planning Council on January 11, 2019.  
 

 The State of Maryland reports that, during the time-period 2011 – 2018, an enforcement action 
was taken against Holy Cross Rehabilitation and Nursing (Sanctuary at Holy Cross), a nursing 
home located in Maryland, in September 2016, based on a February 2016 standard survey, citing 
violations in Quality of Care:  Accidents/Hazards/Environment/Supervision.  A federal Civil 
Monetary Penalty of $74,700 was imposed and paid.  The remaining Maryland providers / 
facilities have no histories of enforcement for the time-period 2011 – 2018, and all providers / 
facilities are in current compliance.      
 

 The State of Indiana reports that, during the time-period 2011 – 2018, an enforcement action was 
taken against Sanctuary at Holy Cross, a nursing home located in Indiana, in January 2017, 
based on a September 2016 standard recertification survey, citing violations in Quality of Care:  
Necessary Care and Services/Highest Practicable Well-Being.  A state civil penalty of $3000 was 
imposed and paid.  The remaining Indiana providers / facilities have no histories of enforcement 
for the time-period 2011 – 2018, and all providers / facilities are in current compliance.   
 

 The State of Iowa reports no enforcements, but does report the following three issues for the 
time-period 2011 - 2018: 

o An Immediate Jeopardy situation was identified at Mercy Medical Center (Hospital) in 
January 2017, citing violations in the federal Conditions of Participation for 42 CFR 
482.12 Governing Body; 42 CFR 482.21 Quality Assessment and Performance 
Improvement Program; 42 CFR 482.23 Nursing Services; and 42 CFR 482.27 Laboratory 
Services.  However, the Immediate Jeopardy and citations were ultimately not enforced. 

o Condition level non-compliance was identified at Mercy Home Care (CHHA), a deemed 
Home Health Agency surveyed by an accreditation agency, in June 2016.  Per federal 
requirements, the agency was ultimately prohibited from providing home health aide 
training and testing for the two-year period from 6/29/2016 through 06/29/2018.  No state 
enforcement was imposed.     

o Ellen Kennedy Assisted Living Center (ALP) had violations cited in September 2016, in 
Sufficient Staffing and Nursing Reviews.  The matter was resolved in November 2016, 
with no civil penalty enforcement action taken. 
 

 The State of California reports that, during the time-period 2011 – 2018, three separate 
enforcement actions were taken against Saint Agnes Medical Center, a hospital located in 
Fresno, California, as follows: 

o Violations based on a survey conducted on January 13, 2012, resulted in a civil penalty 
of $50,000 imposed on September 26, 2012.  Violations based on a survey conducted on 
November 17, 2015, resulted in a civil penalty of $4750 imposed on March 24, 2016.  
Violations based on a survey conducted on January 11, 2017, resulted in a civil penalty 
of $11,250 imposed on February 2, 2017.  The State of California reports that none of 
these enforcement actions involved repetitive violations, and all were resolved as noted 
above. 
 

 The State of Florida reports that, during the time-period 2011 – 2018, the following enforcement 
actions were taken: 

o Winter Haven Hospital was assessed an administrative penalty of $1000 in January 2011 
for violations in the areas of Nursing Assessment, Goals, Evaluation, Intervention, and 
Documentation; an administrative penalty of $1000 in January 2011 for violations in the 
area of Emergency Department Services; an administrative penalty of $1000 in March 
2011 for violations in the area of Emergency Department Services; an administrative 
penalty of $1000 in August 2012 for violations in the area of Emergency Department 
Services; and an administrative penalty of $1000 in October 2013 for violations in the 
area of Inappropriate Restraints. 

o Mease Dunedin Hospital was assessed an administrative penalty of $6000 in June 2012 
for violations in the areas of Patient Assessment and Emergency Department Services; 
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and an administrative penalty of $320 in August 2013 for nonpayment of Life Safety Code 
survey fee.  

o Morton Plant Hospital was assessed an administrative penalty of $800 in March 2011 for 
violations in the areas of Nursing Assessment, Goals, Evaluation, Intervention, and 
Documentation; an administrative penalty of $1000 in December 2011 for violations in the 
area of Nursing Department Policies and Procedures; an administrative penalty of $1000 
in July 2012 for violations in the area of Nursing Assessment, Goals, Evaluation, 
Intervention, and Documentation; an administrative penalty of $1000 in April 2013 for 
violations in the area of Nursing Assessment, Goals, Evaluation, Intervention, and 
Documentation; and an administrative penalty of $1000 in July 2013 for violations in the 
area of Nursing Assessment, Goals, Evaluation, Intervention, and Documentation.  

o Morton Plant North Bay Hospital was assessed an administrative penalty of $2000 in 
October 2011 for violations in the areas of Nursing Assessment, Goals, Evaluation, 
Intervention, and Documentation. 

o St. Anthony’s Hospital was assessed an administrative penalty of $5000 in July 2011 for 
violations in the areas of MRI Alterations, Renovations, and Installation; an administrative 
penalty of $600 in January 2014 for nonpayment of Life Safety Code survey fee; an 
administrative penalty of $1000 in March 2015 for violations in the area of Nursing 
Management Functions; an administrative penalty of $5500 in April 2016 for a violation in 
the area of Failure to Notify Florida State Agency for Health Care Administration of 
Ownership Change in 2014; and an administrative fee of $471.36, and a reimbursement 
to the State of $5553.31, for a total payment of $6024.67, in September 2017 for 
recoupment of Medicaid overpayments.    

o St. Joseph’s Hospital was assessed an administrative penalty of $1000 in October 2012 
for violations in the area of Discharge Planning; and an administrative penalty of $21,500 
in April 2016 for a violation in the area of Failure to Notify Florida State Agency for Health 
Care Administration of Ownership Changes in 2014 at St. Joseph’s Hospital, St. Joseph’s 
Hospital North, St. Joseph’s Hospital South, and St. Joseph’s Hospital Behavioral Health 
Center.  

o Bartow Regional Medical Center was assessed an administrative penalty of $480 in May 
2014 for nonpayment of Life Safety Code survey fee. 

 
 

o Holy Cross Hospital was assessed an administrative fee of $572.59, and a 
reimbursement to the State of $11,364.51, for a total payment of $11,937.10, in April 
2013 for recoupment of Medicaid overpayments; was assessed an administrative fee of 
$73.84, and a reimbursement to the State of $86,982.65, for a total payment of 
$87,056.49, in October 2015 for recoupment of Medicaid overpayments; and was 
assessed a reimbursement payment to the State of a total payment of $97,620.48, in 
September 2017 for recoupment of Medicaid overpayments.  

 
The applicant has submitted a signed affidavit attesting to out-of-state findings from January 2019 – 
Present. 

 St. Agnes Medical Center was fined $10,000 on June 15, 2020 by the California Department of 
Public Health Radiologic Branch for permitting CV techs to perform fluoro duties outside of their 
scope. The enforcement action is now closed.  
 

 The State of Connecticut Occupational Health and Safety Administration (OSHA) fined Johnson 
Memorial Hospital a total of $5,600 in files for four violations between January 1, 2019 and 
November 9, 2020. The action is now closed.  
 

 A survey of the Outpatient Dialysis Center of Loyola University Medical Center conducted by the 
Illinois Department of Public Health on behalf of CMS on October 22, 2020 resulted in Immediate 
Jeopardy findings related to the performance of the chlorine water testing process. The facility 
failed to ensure that the testing was performed in accordance with their policy. An Immediate 
Jeopardy Removal Plan was submitted on October 23, 2020. On November 12, 2020 the facility 
was resurveyed, it was found that the immediate jeopardy had been removed and the facility had 
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returned to compliance.  
  

 A complaint survey conducted on August 19, 2020 at MercyOne Siouxland Medical Center by the 
Kansas City Regional Office on behalf of CMS resulted in Immediate Jeopardy due to failure to 
adequately supervise patients on suicide precautions. An Immediate Jeopardy Removal Plan was 
submitted as well as a plan of correction of additional citations. A revisit was conducted on 
October 19, 2020 and the hospital was found to be in compliance with no further deficiencies 
identified. On October 23, 2020, CMS notified The Joint Commission that the hospital is restored 
to Accredited status.  
 

 Mount St. Joseph Nursing Home (ME) was fined a Civil Money Penalty of $5,000 on June 24, 
2020 for findings of non-compliance related to infection control.  
 

 Mercy Health Muskegon (MI) was fined $7,500 on October 24, 2019 by the Michigan Department 
of Health and Human Services for failing to meet minimum volume requirements for Mobile MRI. 
They were fined $10,500 on December 20, 2019 for failing to meet minimum volume 
requirements and failing to serve two approved host sites.  
 

 Mercy Health Muskegon (MI) was fined $150,000 on July 27, 2015 for failing to meet the required 
volume of 300 cases annually in 2013 and 2014 for Open Heart Surgery Services. They entered 
into a settlement agreement and the organization is fulfilling the terms.  
 

 Mercy Health Muskegon (MI) was fined $4,000 on November 12, 2018 for failing to meet all terms 
and conditions, specifically regarding accreditation for Cardiac Catheterization Services.  
 

 Mercy Health St. Mary’s (MI) was fined $7,500 on November 28, 2017 for failing to meet volume 
requirements for 3 MRT units.  
 

 Mercy Health St. Mary’s (MI) was fined $71,260 for using a replacement CT scanner before final 
CON approval.  
 

 The Ohio Department of Health surveyed Mount Carmel West on behalf of CMS. The survey 
resulted in findings of violations of the Conditions of Participation for pharmaceutical services 
resulting in Immediate Jeopardy. On February 11, 2019 a resurvey removed the Immediate 
Jeopardy. An additional survey on March 8, 2019 removed pharmaceutical services Condition 
Level finding but incurred Physical Environment findings which were resolved on a resurvey on 
July 3, 2019. The Ohio Board of Pharmacy initiated an investigation of Mount Carmel West’s 
terminal distributor license pertaining to pharmacy policies, policy deficiencies, policy 
implementation failures and related patient deaths. On October 17, 2019 the Board of Pharmacy 
issued a Notice of Opportunity for Hearing and Mount Carmel requested a hearing. A settlement 
agreement was negotiated, and Mount Carmel West was required to pay a fine of $400,000 as 
well as $77,492.73 for investigative costs. Mount Carmel West’s operational license was placed 
on probation for 3 years. During the probation period Mount Carmel must retain a Board of 
Pharmacy approved consultant to review compliance with the Board of Pharmacy rules and 
regulations and submit biannual reports regarding compliance.  

 
 
CMS Star Ratings 
 

CHHA Quality of Patient Care Star Ratings as of February 4, 2021 

CHHA Name Quality of Care Rating 
St. Joseph’s Hospital Health Center CHHA 2.5 out of 5 stars 

Oswego Health Home Care, LLC 3 out of 5 
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Conclusion 
 
This is an existing CHHA that has established relationships with hospitals and other health providers in its 
service area and has an existing patient base. The change in ownership will result in no changes to the 
services provided or the counties being served by the CHHA.  Review of the Personal Qualifying 
Information indicates that the applicant has the required character and competence to operate a certified 
home health agency. 
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Financial Analysis 
 
Financial Analysis 
The applicant has provided an executed Medicaid affidavit in which the applicant agrees to be liable and 
responsible for any Medicaid overpayments made to the agency with respect to the period of time prior to 
acquiring its interest. As of July 9, 2020, the CHHA had $30,239.50 in outstanding Medicaid overpayment 
liabilities. 
 
Operating Budget 
The applicant has provided an operating budget, in 2020 dollars, for the first and third year subsequent to 
the change of operator of the CHHA.  The budget is summarized below: 
 Current Year Year One Year Three 
Revenues Per Visit Total Per Visit Total Per Visit Total 
  Commercial FFS $96.56 $844,000 $91.33 $959,000 $111.12 $1,231,000 
  Medicare FFS $166.96 5,975,000 $140.58 6,280,000 $157.75 7,435,000 
  Medicare MC $118.18 4,615,000 $80.81 3,090,000 $113.10 4,564,000 
  Medicaid FFS $235.33 838,000 $182.05 872,000 $167.13 846,000 
  Medicaid MC $123.07 1,286,000 $117.22 1,232,000 $167.15 1,855,000 
  Private Pay $118.93 71,000 $93.33 14,000 $110.34 16,000 
  All Other         814,000         572,000                    0 
Total Revenues  $14,443,000  $13,019,000  $15,947,000 
       

Expenses       
  Operating $208.70 $20,490,977 $194.06 $21,151,700 $195.95 $22,534,776 
Total Expenses  $20,490,977  $21,151,700  $22,534,776 
       

Net Income  ($6,047,977)  ($8,132,700)  ($6,587,776) 
       

Visits  98,184  108,998  115,002 
 
The following is noted with respect to the submitted budget: 
 As a hospital based CHHA, the financials of the agency are included in the financial statements of 

Trinity Health, which includes St Joseph’s Health and Hospital Center. The Hospital funds losses 
experienced by individual programs. 

 Notwithstanding any agreement, arrangement or understanding between THHS and St. Joseph's 
Health At Home to the contrary, and subject to the consummation of the proposed ownership 
transfer, THHS agrees that it will cover any operating losses incurred by St. Joseph's Health at 
Home to the extent St. Joseph's Health at Home is unable to cover such losses through its CHHA 
operations. 

 Revenues, expenses, and utilization assumptions are based on the historical experience of St. 
Joseph’s Health at Home. 

 All Other revenues include intercompany supplies and fees ($224K) and nonpatient program 
revenue ($590K). 

  



Project #201038-E Exhibit Page 14 

 Utilization by payor source is as follows:

Payor Current Year Year One Year Three 
Commercial FFS 8.9% 9.6% 9.6% 
Medicare FFS 36.5% 41.0% 41.0% 
Medicare MC 39.8% 35.1% 35.1% 
Medicaid FFS 3.6% 4.4% 4.4% 
Medicaid MC 10.6% 9.7% 9.7% 
Private Pay 0.6% 0.1% 0.1%
Charity Care     0.0%     0.1%     0.1% 
Total 100.0% 100.0% 100.0%

 The applicant’s charity care policy is to assess the individual based on income to determine eligibility
fee, reduced fees, and/or charity care. Their commitment includes providing uncompensated
services to uninsured patients lacking the financial resources to pay.

Capability and Feasibility 
There are no project costs associated with this application. 

The working capital requirement of $3,525,283, based on two months of the first year’s expenses, will be 
satisfied by an intercompany (Due to/Due From) DTDF amount from THHS/Trinity for the remainder of the 
estimated 2 months of expenses for year one of operations.  This amount does not reflect a loan but 
rather a current payable amount due to the parent company.  BFA Attachment E is the pro-forma balance 
sheet as of the first day of operation, which indicates positive net assets of $502,000 for the operation. 

BFA Attachment A is the fiscal year (FY) 2019 certified financial statements of Trinity Health and shows 
the entity maintained a positive working capital position, net asset position, and had an operating income 
of $160,840,000.  BFA Attachment B is the FY 2019 Supplemental Condensed Consolidating financial 
statements of Trinity Home Health Services as of June 30, 2019, which shows it maintained a positive 
working capital position, a net asset position, and had an operating loss of $889,000. 

Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 

Attachments 

BFA Attachment A Trinity Health – FY 2019 and 2018 Certified Financial Statements 
BFA Attachment B Trinity Home Health Services – FY 2019 Supplemental Condensed 

Consolidating financial statements 
BFA Attachment C St. Joseph’s Hospital Health Center – Internal Financial Income 

Statement as of June 30, 2020 
BFA Attachment D Trinity Health - Organizational Chart 
BFA Attachment E St. Joseph's Health at Home - Pro Forma Balance Sheet 
BFA Attachment F Reserved Powers 
Programmatic Attachment A  New York State Facilities 
Programmatic Attachment B Out-of-State Facilities 
Programmatic Attachment D Committee Organizational Chart 
Programmatic Attachment E St. Joseph’s Home at Health Performance Improvement/Professional 

Advisory Committee Membership 
  



 RESOLUTION 

 

 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 

provisions of Section 2801-a of the Public Health Law, on this 8th day of April 2021, having 

considered any advice offered by the Regional Health Systems Agency, the staff of the  

New York State Department of Health, and the Establishment and Project Review Committee of 

this Council and after due deliberation, hereby proposes to approve the following application to 

establish St. Joseph's Health at Home as the new operator of the certified home health agency 

currently operated by St. Joseph's Hospital Health Center with Trinity Home Health Services is 

the parent and Trinity Health is the grandparent, and with the contingencies, if any, as set forth 

below and providing that each applicant fulfills the contingencies and conditions, if any, 

specified with reference to the application, and be it further 

 

RESOLVED, that upon fulfillment by the applicant of the conditions and 

contingencies specified for the application in a manner satisfactory to the Public Health and 

Health Planning Council and the New York State Department of Health, the Secretary of the 

Council is hereby authorized to issue the approval of the Council of the application, and be it 

further 

 

RESOLVED, that any approval of this application is not to be construed as in any 

manner releasing or relieving any transferor (of any interest in the facility that is the subject of 

the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 

Title XIX of the Social Security Act) or other State fund overpayments made to the facility 

covering the period during which any such transferor was an operator of the facility, regardless 

of whether the applicant or any other entity or individual is also responsible and liable for such 

overpayments, and the State of New York shall continue to hold any such transferor responsible 

and liable for any such overpayments, and be it further 

 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 

documentation or information in order to satisfy a contingency specified with reference to the 

application, within the stated time frame, the application will be deemed abandoned or 

withdrawn by the applicant without the need for further action by the Council, and be it further 

 

RESOLVED, that upon submission of documentation or information to satisfy a 

contingency specified with reference to the application, within the stated time frame, which 

documentation or information is not deemed sufficient by Department of Health staff, to satisfy 

the contingency, the application shall be returned to the Council for whatever action the Council 

deems appropriate. 

 

 

NUMBER: FACILITY/APPLICANT: 

  

201038 E St. Joseph’s Health at Home 

 



APPROVAL CONTINGENT UPON: 

 

1. Submission of a photocopy of the applicant’s executed Certificate of Incorporation, 

acceptable to the Department.  [CSL] 

2. Submission of a photocopy of an executed Restated Certificate of Incorporation of St. 

Joseph’s Hospital Health Center, acceptable to the Department.  [CSL] 

 

 

APPROVAL CONDITIONAL UPON: 

 

1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the 

prescribed time shall constitute an abandonment of the application by the applicant and an 

expiration of the approval.  [PMU] 

 

 

 Documentation submitted to satisfy the above-referenced contingencies shall be 

submitted within sixty (60) days.  Enter a complete response to each individual contingency via 

the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 

reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 202093-C 

Richmond Pain Management ASC 
 

Program: Diagnostic and Treatment Center  County: Richmond 
Purpose: Construction Acknowledged: November 4, 2020 
    

Executive Summary 
  

Description 
Richmond ASC, LLC d/b/a Richmond Pain 
Management ASC (the Center), a single 
specialty Article 28 freestanding ambulatory 
surgery center (FASC) located at 1360 Hylan 
Boulevard, Staten Island (Richmond County), 
requests approval to be established as a multi-
specialty FASC.  The Center was approved by 
the Public Health and Health Planning Council 
(PHHPC) under CON 132340 as a single-
specialty FASC specializing in pain 
management services, beginning operations 
August 15, 2016. The FASC remains within its 
five-year limited life certification.   
 
The applicant is currently seeking to become 
multispecialty to provide orthopedics, spine and 
podiatric surgical services.  Accordingly, plans to 
relocate space and add a 
decontamination/sterilization suite are also 
included in the application.  
 
Kenneth Chapman, MD (80%) and SIUH 
Ventures, LLC (20%) are the members of the 
operator LLC.  There will be no change in 
membership and the Center will continue to 
operate under its original 15-year lease, which 
provides for two additional five-year renewal 
options. 
 
OPCHSM Recommendation 
Contingent approval is recommended, 
maintaining an operating certificate expiration 
date of August 14, 2021. 
 

Need Summary 
The applicant projects 5,025 visits in the first 
year after approval and 6,069 in the third year, 
with 1.2% charity care and Medicaid at 
approximately 13.5%. 
 
Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the 
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.   
 
Financial Summary 
The total project costs for the moveable 
equipment and CON fees are $552,204 to be 
funded via cash from accumulated funds.  The 
budget is as follows: 
 

(in 000s) 
Current 

Year 
Year 
One 

Year 
Three 

Revenues $7,027 $8,005  $8,374  
Expenses $4,535 $4,615 $4,707 
Gain/(Loss) $2,493 $3,390 $3,667 

 
The submitted budget projects a net income of 
$3,390,233 and $3,666,678 during the first and 
third year of operation, respectively.  Revenues 
are based on current reimbursement 
methodologies for ambulatory surgery services. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval, maintaining an operating certificate expiration date of August 14, 2021, contingent 
upon:  
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an acknowledgement that the annual reports mandated under CON 132340 must 
continue to be submitted to DOH for the duration of the limited life. These reports should include: 
Data showing actual utilization including procedures; Data showing breakdown of visits by payer 
source; Data showing number of patients who needed follow-up care in a hospital within seven days 
after ambulatory surgery; Data showing number of emergency transfers to a hospital; Data showing 
percentage of charity care provided; and Number of nosocomial infections recorded during the year in 
question.  [RNR] 

3. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in 
BAEFP Drawing Submission Guidelines DSG-1.0.  [AER] 

4. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in BAEFP 
Drawing Submission Guidelines DSG-1.0.  [AER] 

 
Approval conditional upon: 
1. The project must be completed within one year from the date of the Public Health and Health 

Planning Council recommendation letter.  Failure to complete the project within the prescribed time 
shall constitute an abandonment of the application by the applicant and an expiration of the approval.  
[PMU] 

2. Construction must start on or before September 30, 2021 and construction must be completed by 
October 31, 2021, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the start date this shall constitute abandonment of the 
approval. It is the responsibility of the applicant to request prior approval for any changes to the start 
and completion dates.  [PMU] 

3. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

4. The staff of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

 
 
Council Action Date 
April 8, 2021 
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Need and Program Analysis 
 
Background 
Richmond Pain Management ASC, an existing Article 28 single-specialty pain management ambulatory 
surgery center (ASC), requests multi-specialty certification to add orthopedic, spine, and podiatry surgery 
services.   The center will perform renovations to add a decontamination/sterilization suite.  The center is 
located at 1360 Hylan Boulevard, Staten Island, 10305, in Richmond County.  Under CON 132340, the 
center opened on August 15, 2016 with the operating certificate expiring on August 14, 2021.   
 
The Center saw the need to make the sterilization suite larger with larger sterilizers and specialty 
equipment to satisfy best practices in infection control in accommodating the new specialties. By having a 
full in-house instrument sterilization suite, the Center can see patients that require orthopedic, spine, and 
podiatric procedures. The current decontamination and sterile supply areas are small and would not 
accommodate large orthopedic trays and the size of the new proposed sterilizer.  
 
Staffing is expected to increase as a result of this construction/expansion by 39.0 FTEs within one year 
after completion of the project and remain at those staffing levels.     
 
Analysis 
The service area is Richmond County.  Richmond Pain Management ASC is the only ASC currently 
operating in Richmond County.  
 
Another ASC, Specialty Surgery Center of Staten Island, was approved in October 2019 as a multi-
specialty ASC to provide ophthalmology and gynecology services. The new ASC will be 7.2 miles and 16 
minutes away from Richmond Pain Management ASC.   
 
The applicant has expressed the intent to serve all persons in need without regard to the ability to pay or 
source of payment. Charity Care for Richmond Pain Management ASC has been near the preferred 2% 
level: 2.3% in 2018, and 1.4% for 2019, and project 1.2% going forward.  The center has a Charity Care 
policy with a sliding fee scale for those patients needing assistance. 
 
The Center began operation in August 2016, first applying to DOH for its Medicaid Provider Number in 
November 2017. The application was denied, although the Center didn’t immediately become aware of 
the denial, and a second submission was made in November 2018. Approval was granted by DOH in 
December 2019. The Center then began contract negotiations with Medicaid Management Care plans 
and has received approval in March 2021 from Emblem Health, GHI and HIP.  The Center is still in 
contract negotiations with several other Medicaid Managed Care plans, and Medicaid is projected at 
approximately 13.5% going forward.  Below is an estimated breakdown of insurance status for Richmond 
County residents. 
 

Richmond County 2017 

Coverage 
Health Insurance 

Policies Share 
Medicaid 82,297  17% 
Medicare 59,782  13% 
Employer 272,008  57% 
Other Public 1,115  0% 
Non Group 42,115  9% 
Uninsured 17,763  4% 

Source: Data USA 
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Compliance with Applicable Codes, Rules, and Regulations  
The staff from the Division of Certification & Surveillance reviewed the ten-year surveillance history of all 
associated facilities. Sources of information included the files, records, and reports found in the 
Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
Approval of this project will enhance access to multi-specialty surgery services for the residents of 
Richmond County. Based on the results of the review, a favorable recommendation can be made 
regarding the facility’s current compliance pursuant to 2802-(3)(e) of the New York State Public Health 
Law.   
 
 

Financial Analysis 
 
Total Project Cost and Financing 
Total project costs are estimated at $552,204 and broken down as follows: 

  
Renovation & Demolition 
Design Contingency 
Construction Contingency 
Architect/Engineering Fees 

$214,415 
10,700 
21,441 
24,000 

Moveable Equipment 276,638 
Application Fee          2,000 
Processing Fee          3,010 
Total Project Cost $552,204 

 

Project costs are based on a three-week construction period. Project costs will be met with accumulated 
funds. 
 
Operating Budget 
The applicant has submitted their current year (2019), and their first year and third-year operating budget 
after the change to multispecialty, in 2021 dollars, summarized below: 
 

 Current Year Year One Year Three 
Revenues Per Proc. Total Per Proc. Total Per Proc. Total 
Medicaid MC $47.00 $141 $353.22 $275,515 $357.02 $292,398 
Medicare FFS $1,080.65 $1,851,153 $1,080.82 $2,036,268 $1,081.72 $2,128.826 
Commercial FFS $1,783.35 $2,963,934 $1,783.55 $3,260,328 $1,783.63 $3,408,524 
Private Pay $7,086.67 $63,780 $7,015.80 $70,158 $6,112.25 73,347 
Other $1,906.14 $2,148,221 $1,905.68 $2,363,043 $1,906.22 $2,470,455 
Total Revenues   $7,027,229   $8,005,312   $8,373,550 
              
Expenses             
Operating $787.86 $3,599,732 $632.84 $3,671,726 $620.12 $3,763,519 
Capital $204.63 $934,937 $162.59 $943,353 $155.43 $943,353 
Total Expenses $992.49 $4,534,669 $795.43 $4,615,079 $775.55 $4,706,872 
              
Net Income   $2,492,560   $3,390,233   $3,666,678 
Procedures 4,569  5,802  6,069  

 
*The Medicaid ID number for this facility was received in December 2019, but no Medicaid Managed Care contracts 
were entered into until March of 2021, so Current Year is Medicaid as a secondary payor.  
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Utilization by payor source for the first and third year is as follows: 
 

Payor Current    Year One Year Three 
Medicaid FMC   1.0% 13.4% 13.5% 
Medicare FFS 37.0% 32.5% 32.4% 
Commercial  36.3% 31.5% 31.5% 
Charity Care 1.0% 1.2% 1.2% 
Other 24.7% 21.4% 21.4% 
Totals 100.0% 100.0% 100.0% 

 
Revenue, expense, and utilization assumptions are based on the expectation that Dr. Glenn and Dr. Keith 
will perform 72 procedures each per year and Dr. Chapman performing 120 procedures per year. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 
BFA Attachment A Richmond ASC, LLC - 2019 Financial Statements 
BFA Attachment B Richmond ASC, LLC - Internal Financial Balance Sheet and Profit & Loss 

Statement as of November 30, 2020 
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