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NYS Department of Health 

Public Health and Health 
Planning Council 

Project # 102167-C 
Lincoln Medical and Mental Health Center 
 
County:  Bronx (Bronx) 

 
Program:  Acute Care Services 

Purpose:  Construction 
 

Submitted:  April 7, 2010 

Executive Summary 
  

Description 
Lincoln Medical and Mental Health Center (LMMHC), a 
347-bed public hospital located at 234 East 149th 
Street, Bronx, is seeking approval to perform 
renovations to its emergency department (ED).  
LMMHC is operated by the New York City Health and 
Hospitals Corporation (NYCHHC), a public-benefit 
corporation, which operates numerous health care 
facilities in New York City. 
 
The renovation project is designed to modernize the 
ED and introduce new technology and equipment, 
resulting in enhanced trauma capacity, improved 
patient flow, increased patient safety and improved 
staff efficiency.   
 
Total project costs are estimated at $16,249,629. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
LMMHC had 152,432 ED visits in 2009.  Data from 
2010 is incomplete; however, to date, 151,084 visits 
have been reported.  Using 2009 data and the average 
planning standard of 1,500 ED visits per station, 
LMMHC will need 102 ED stations.  This project 
proposes 106 ED stations, which will allow a margin for 
future growth. 
 
Program Summary 
Based on the information reviewed, a favorable 
recommendation can be made regarding the facility’s 
current compliance pursuant to NYS Public Health Law 
Section 2802-(3)(e).    
 
 
 

Financial Summary 
Project costs will be met with $366,434 in accumulated 
funds, and NYC General Obligation Bonds of 
$16,063,195 (30 yrs. @ 5.50%). The bonds have 18 
year payout remaining. 
 
Incremental Budget: Revenues: $  2,084,865 
   Expenses:     9,410,590 
   Gain/(Loss): ($ 7,325,725) 
 
It appears that the applicant has demonstrated the 
capability to proceed in a financially feasible manner. 
The facility’s incremental losses will be covered by 
NYCHHC. 
 
Architectural Summary 
This project entails the proposed expansion and 
renovation of the hospital’s existing ED, including the 
renovation of 37,200 SF of space currently occupied 
by the ED and adjacent ambulatory care facilities, plus 
an additional 2,220 SF to be constructed adjacent to 
the existing ER.  The completed project will include a 
total 106 patient care stations, which is an increase of 
31 over the existing 75 stations.  There are 45 private 
treatment rooms included in the new total number of 
stations.   
 
The proposed ED is comprised of four treatment areas: 
Adult Acute Care, Pediatric Care, Critical 
Care/Trauma, and Behavioral Health Care.  The 
proposed project is also intended to enhance trauma 
capability, improve patient flow, and increase patient 
safety and staff efficiency.  The project is proposed to 
address a steadily increasing volume of service.  The 
new addition with entrance canopy and related site 
work is also expected to enhance visibility of the ED 
and improve access at the ambulance and walk-in 
entrances, and the private vehicle drop-off.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

 
Approval conditional upon: 
 
1. The submission of State Hospital Code (SHC) Drawings for review, as described in BAEFP Drawing Submission 

Guidelines DSG-01.  [AER] 
2. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to the start of construction.  [AER] 
3. The applicant shall complete construction by December 15, 2014.  In accordance with 10 NYCRR Part 710.2(b)(5) 

and 710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the 
approval and this approval shall be deemed cancelled, withdrawn and annulled without further action by the 
Commissioner.  [AER] 

 
Council Action Date 
October 6, 2011. 
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Need Analysis 
  
Background 
Lincoln Medical and Mental Health Center (LMMHC) proposes to renovate its Emergency Department resulting in 106 
treatment stations, 45 of which will be private rooms. There will be 8 stations for intake and triage, 53 stations for 
adults, 27 stations for pediatrics, 8 critical care and trauma stations, and 10 behavioral health stations. 
 
The proposed addition and renovation is designed to modernize the ED space and introduce new technology and 
equipment.   
 
LMMHC is certified for the following beds and services:  
 

Certified Beds 
Coronary Care 7 
Intensive Care 23 
Maternity 35 
Medical / Surgical 177 
Neonatal Continuing Care 10 
Neonatal Intensive Care 5 
Neonatal Intermediate Care 5 
Pediatric 32 
Pediatric ICU 8 
Psychiatric 45 
Total Beds 347 

 
 

Certified Services 
AIDS Center Neonatal Continuing Care 
Ambulance Neonatal Intensive Care 
Ambulatory Surgery - Multi Speciality Neonatal Intermediate Care 
Audiology O/P Nuclear Medicine - Diagnostic 
Certified Mental Health Services O/P Nuclear Medicine - Therapeutic 
Chemical Dependence - Rehabilitation O/P Pediatric 
Chemical Dependence - Withdrawal O/P Pediatric Intensive Care 
Clinical Laboratory Service Pharmaceutical Service 
Coronary Care Physical Medicine and Rehabilitation O/P 
CT Scanner Primary Medical Care O/P 
Dental O/P Psychiatric 
Emergency Department Radiology - Diagnostic 
Family Planning O/P Radiology-Therapeutic 
Intensive Care Renal Dialysis - Acute 
Linear Accelerator Renal Dialysis - Chronic 
Lithotripsy Respiratory Care 
Maternity Therapy - Occupational O/P 
Medical Social Services Therapy - Physical O/P 
Medical/Surgical Therapy - Speech Language Pathology 
Methadone Maintenance O/P Therapy - Vocational Rehabilitation O/P 
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LMMHC has one extension clinic and the following state designations: 
 

• AIDS Center 
• Level 3 Perinatal Center 
• Regional Trauma Center 
• SAFE Center 
• Stroke Center 

 
Analysis 
The hospital provides services to the communities of Mott Haven, Hunts Point, Highbridge, and Morrisania.  The 
primary service area includes zip codes 10451, 104452, 10454, and 10456.  
 
The number of projected visits per CON is as follows:  
 

Current:  162,757 
1st Year Increment: 179,033 
3rd Year Increment: 183,916 

 
In 2008, 2009, and 2010, approximately 92 percent of the ED visits at LMMHC were made by Bronx County residents. 
(Source: SPARCS 2008-10) 
 
Overall Emergency Department and Outpatient Utilization 
The table below provides detailed information on the number of ED visits at LMMHC from 2008-2010.  The number of 
ED visits increased by 5.7 percent from 2008 to 2010.   The percent of ED visits admitted was 13 to 14 during these 
years.   
 

ED Utilization 2008-2010 

YEAR 

Total 
ED 

Visits 

ED 
Visits 
T/R 

ED Visits 
Inpatient 

Admission 

% ED 
Visits 

Inpatient 
Admission 

2008 142,896 124,254 18,642 13.00%
2009 152,432 132,509 19,923 13.10%
2010* 151,084 130,094 20,990 13.90%

              (SOURCE: SPARCS 2008-10) 
               *Data is not complete 
 
 
Conclusion 
The proposed project is designed to modernize the ED space that will improve patient flow and increase patient safety.  
 
LMMHC had 152,432 ED visits in 2009.  Data from 2010 is incomplete.  However, to date, 151,084 visits have been 
reported.  Using the average planning standard of 1,500 ED visits per station, LMMHC will need 100 ED stations.  This 
project proposed 106 ED stations, which will allow for future growth. 

 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Lincoln Medical and Mental Health Center, a governmental facility, requests approval to renovate the emergency 
department.  There will be no changes to services concurrent with the approval.   
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Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the Center conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The Center's 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
Character and Competence 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most recent 
surveillance information, is deemed to be currently operating in substantial compliance with all applicable State and 
Federal codes, rules and regulations. This determination was made based on a review of the files of the Department of 
Health, including all pertinent records and reports regarding the facility’s enforcement history and the results of routine 
Article 28 surveys as well as investigations of reported incidents and complaints. 
 
Conclusion 
Based on the results of this review, a favorable recommendation can be made regarding the facility’s current 
compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.   
 
Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Total Project Cost and Financing 
Total project cost for New Construction and renovations is estimated at $16,429,629, broken down as follows: 
 

New Construction $  1,611,792
Renovation and Demolition 9,230,570
Design Contingency 1,087,976
Construction Contingency 626,447
Architect/Engineering Fees 2,154,062
Construction Manager Fees 949,500
Financing Fees 313,000
Interim Interest Expense 364,434
CON Application Fee 2,000
CON Processing Fee          89,848
Total Project Cost $16,429,629

 
 
Project cost is based on a January, 15, 2012 construction start date and an 18 month construction period.  The 
applicant’s financing plan is as follow: 
 

Equity: $  366,434 
City of New York General Obligation Bonds, 5.50%, 30 years 
 (18 year payout remaining) 

16,063,195 

 
 
The bonds are part of the City’s tax-exempt general obligation bonds, issued to fund multiple capital projects for HHC 
facilities.   The bonds are available for disbursement upon CON approval.   
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Operating Budget 
The applicant has submitted an incremental operating budget in 2011 dollars, for the first and third years of operation, 
summarized below: 
 

 Year One Year Three 
Revenues: $1,603,742 $2,084,865 
Expenses:  
   Operating 4,745,816 $8,011,590 
   Depreciation and Rent 545,000 545,000 
   Interest 879,000 854,000 
Total Expenses 6,169,816 9,410,590 
  
Net Revenue: ($4,566,074) ($7,325,725) 
  
  
Utilization: Visits 16,276 21,159 

 
 
Incremental utilization by payor source, based on historical experience, is anticipated as follows for years one and 
three: 
 

 Outpatient
Medicaid Fee-for-Service 11.24%
Medicaid Managed Care 40.22%
Medicare Fee-for-Service 4.15%
Medicare Managed Care  3.58%
Commercial Fee-for-Service 3.24%
Commercial Managed Care 2.07%
Private Pay/Other* 35.50%

 
      * Private pay/other is comprised of 24.20% visits classified as bad debt 9.46% classified  
  as private pay and 1.84% classified as charity care.   

 
The applicant indicates that expenses will be recovered through increased revenues generated by additional inpatient 
and outpatient utilization. 
 
Capability and Feasibility 
The issue of capability centers on the applicant’s ability to satisfy project cost.  Review of BFA Attachment A, financial 
summary of HHC, indicates sufficient resources for the equity contribution of $366,434.  The remaining $16,063,195 
will be satisfied from City of New York bonds, which have already been issued at the above stated terms. 
 
The issue of feasibility centers on the applicant’s ability to meet expenses with revenues and maintain a viable 
ongoing entity.  The submitted incremental budget indicates that Lincoln Medical & Mental Health Center will generate 
a net loss of approximately $4,566,074 in year 1 and $7,325,725 by the third year of operation.  The loss is caused 
due to the fact that a significant number of the patients that are seen in the ED unit are admitted to the hospital and 
the revenues that are generated during their ED visit being incorporated into their overall hospital stay as an inpatient.  
As this facility is part of NYCHHC, NYCHHC will cover any losses. 
 
As shown on BFA Attachment A, HHC maintained positive working capital position and a negative net asset position, 
and had an average operating loss of $587,866,500 during 2008-2010.  The reasons for the losses are due to the 
retirement benefit expenses increasing by $518,100,000 more than budgeted, after the New York City Actuary 
recognized costs not previously recognized.  HHC has recognized the costs and is now paying the current amount 
owed yearly to the pension benefit plan, and has changed the pension plan to a cost sharing plan.  Also, as a part of a 
cost reduction initiative, HHC has instituted the following initiatives to improve their profitability: Reducing medical 
supply costs through renegotiations with vendors; improving billing and coding procedures, and instituting a corporate-
wide hiring freeze and right sizing all the related hospitals. 
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Based on the preceding, it appears the applicant has demonstrated the capability to proceed in a financially feasible 
manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Architectural Analysis 
 
Review Summary: 
The proposed project includes a 2,220 SF of new construction plus 32,000 SF of renovation within and adjacent to the 
facilities existing Emergency Department, on the 1st floor.  The completed ER will include 106 exam stations including 
46 private treatment rooms.  The exam/treatment stations will be divided between four clinical units, each with its own 
caretaker station.  These include 53 Adult Acute Care at 4787 SF, 27 Pediatric Care at 4550 SF, 8 Critical 
Care/Trauma, and 10 Behavioral Health Care at 4426 SF. There will also be 4 pediatric and 4 adult triage stations 
adjacent to the respective waiting areas.  A newly constructed walk-in entrance and security desk is intended to 
eliminate current congestion created from those activities occurring at the existing ambulance entrance.  The addition 
will also provide space for a new lobby and adult waiting area with 73 seats, 5 nearby registrar stations and adjacent 
triage rooms.  A separate 42 seat pediatric waiting area includes 5 registrar stations and 4 triage rooms.   
 
The Adult Acute Care unit provides 53 stations with an area totaling 10,552 SF.  This includes a 2,873 SF area for 
Adult/Women’s treatment including 1 SART room with toilet and shower, 4 GYN rooms with toilets and 6 curtained 
stations surrounding a dedicated nurses station.  Also included is a 12 station asthma care room, 3 isolation rooms, 1 
ENT room, 2 GYN and 16 fast track stations. 
 
Critical Care/Trauma includes a 265 sf nurses station and a 180 SF usable open area.  The 8 stations include 4 adult, 
3 holding and 1 cast room.  This area totals 2078 sf. 
 
The Pediatric Care unit includes a asthma care room with 12 sitting and 1 stretcher stations, plus 1 GYN/SART room, 
2 triage stations, 2 trauma stations, and 6 exam rooms.  This area totals 4550 sf with adjacent support spaces. 
 
Behavioral Health includes a nurses station and day room core surrounded by 10 individual patient rooms, and 
support spaces that include 3 separate toilet rooms each with a shower.  Staff locker/conference room and visitor 
waiting are provided.  Sally ports are provided at the two entrances, one of which leads to Adult ED, the other to a 
corridor of the main lobby. 
 
The entrance drop-off areas will be resurfaced and a new canopy will provide protection at the entrances.   
 
Environmental Review: 
The Department has deemed this project to be a TYPE I Action and the lead agency shall be Bronx County. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
 

BFA-Attachment A Financial Summary, New York City Health and Hospitals Corporation 
  
BHFP Attachment Map 

 
 



 
 

Public Health and Health 
Planning Council 

Project # 111334-C 
Lawrence Hospital Center 
 
County:  Westchester (Bronxville) 

 
Program:  Acute Care Services 

Purpose:  Construction 
 

Submitted:  April 4, 2011 

Executive Summary 
  

Description 
Lawrence Hospital Center (Lawrence), a 291-bed not-for-
profit hospital located at 55 Palmer Avenue, Bronxville, 
seeks approval to construct a three-story building to 
house a therapeutic radiology center.  The center will 
include a new CT simulator and linear accelerator, which 
will improve and expand cancer treatment services to the 
residents in its area.  The proposed new building will 
include a bank of 2 elevators, a 6 operating room surgical 
suite, and 4 exam rooms for infusion therapy. 
 
The submission of this application will impact three prior 
CON applications submitted for review as follows:  
 
• It amends and supersedes CON #081134-C, which 

received contingent approval by State Hospital 
Review and Planning Council on October 2, 2008. 

 
• CON #052191-C, an approval for elevators in the 

new building, will be withdrawn and is now included in 
this application.  

 
• CON #061100-C will be modified to withdraw the 

following:  a new and expanded post-surgery 
recovery unit; the obstetrics service and 16 full-term 
bassinettes and 10 level II nursery bassinettes that 
were to be relocated from the 4th floor to the 6th floor; 
the renovation of vacated space to create a pediatrics 
inpatient area of 12 beds and general medical 
surgical unit of 8 beds; relocating administrative 
offices; the new pediatrics wing will no longer be 
created.   LHC received early start approval to 
complete elements of CON #061100-C, which was 
already accomplished.   

 
The reason for the amended application is due to a 
substantive change in scope and direction after an 
extensive review of its development plans.   
 
Total project costs are estimated at $39,259,077 

DOH Recommendation 
Contingent approval. 
 
Need Summary 
Based on the 709.16 need methodology, there is currently 
a need for 2 linear accelerators in Westchester County. 
 
Program Summary 
Based on the information reviewed, staff found nothing 
that would reflect adversely upon the applicant’s 
character and competence or standing in the community. 
    
Financial Summary 
Project costs will be met via cash from Lawrence Hospital 
in the amount of $13,544,327, and a bank loan of 
$25,714,750 (20 yrs. @ approximately 6%).  
 
Budget:   Revenues:    $  22,980,162 
               Expenses:         21,722,332 
               Gain/(Loss):    $    1,257,830 
 
Subject to the noted contingencies, it appears that the 
applicant has demonstrated the capability to proceed in a 
financially feasible manner. 
 
Architectural Summary 
Radiation oncology services will be located on the 
basement level, with the medical oncology services 
located on the 1st floor.  The relocated operating rooms 
will be included on the 2nd floor, which will be adjacent to 
the existing surgery department.  Upon completion of the 
new building, a break-through to the existing building will 
be made, creating a contiguous surgery department.  
Upon securing necessary capital, the hospital plans to 
conduct a future project to improve its surgical 
department support spaces, which are not a part of this 
project, using the vacated current operating room space 
after this project is complete.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees. [PMU] 

2. Submission of a loan commitment that is acceptable to the Department of Health.  [BFA] 
3. Submission of a modification of project 061100-C that is acceptable to the Department of Health.  [BFA] 
4. Submission of withdrawal of project 052191-C that is acceptable to the Department of Health.  [BFA] 
5. Submission of a CON application resolving the issues noted in the architectural review with regard to the size of 

the PACU and the location of the Phase II Recovery Unit.  [AER] 
6. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 

Submission Guidelines DSG-01 (SEE ATTACHED). [AER] 
 
Approval conditional upon: 
1. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to the applicant’s start of construction. [AER] 
2. The applicant shall complete construction by 7/2/2014. In accordance with 10 NYCRR Part 710.2(b)(5) and 

710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the approval 
and this approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner. 
[AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Lawrence Hospital Center (LHC) requests approval to construct a new therapeutic radiology oncology center, 
including a new computer tomography simulator, a new linear accelerator, a 4-room infusion therapy program and a 6-
bed operating room surgical suite, within a new three-story structure to be built on the northeast corner of the 
hospital’s campus.  This project amends and supercedes CON #081134-C. 
 
Lawrence Hospital Center is certified for the following beds and services:  
 

Certified Beds 
 Coronary Care    8 
 Intensive Care    6 
 Maternity   20 
 Medical/Surgical 235 
 Neonatal Continuing Care    3 
 Neonatal Intermediate Care    7 
 Pediatric  12 
 Total 291 

 
 

Licensed Services 
 Ambulatory Surgery-Multi Specialty Medical Social Services 
 Dental O/P Nuclear Medicine-Therapeutic  
 Magnetic Resonance Imaging Radiology-Diagnostic 
 Neonatal Intermediate Care Clinical Laboratory Service 
 Physical Medicine and Rehabilitation O/P Intensive Care 
 Therapy-Speech Language Pathology O/P Medical/Surgical 
 Audiology O/P Pediatric 
 Emergency Department Renal Dialysis-Acute 
 Maternity Coronary Care 
 Nuclear Medicine-Diagnostic Lithotripsy 
 Primary Medical Care O/P Neonatal Continuing Care 
 CT Scanner Pharmaceutical Service 
 Family Planning O/P Therapy-Speech Language Pathology 
 Other Authorized Locations: 2  

 
Lawrence Hospital Center received contingent approval for CON #0811340-C on October 24, 2008 to construct a 
therapeutic radiology center with a new computed tomography simulator and a new linear accelerator within a new 
three story building.  Through CON #111334-C, the hospital now requests approval to add an infusion therapy 
program to the original project, as well as four exam rooms and a surgical suite with six operating rooms. 
 
The hospital projects the following volume of patients and services at the proposed oncology center: 
 

Service Year 1 Patients Year 1 Visits Year 3 Patients Year 3 Visits 
Radiation Therapy   267 6806 297  7571 
Infusion/Chemotherapy 1400            2576         1450        2840 
Ambulatory Surgery           N/A              3389          N/A         3594 
Inpatient Surgery          2336            2336         2476         2476 
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Public Need 
 
10 NYCRR Section 709.16 - Radiation Oncology Need Methodology 
The factors for determining the public need for megavoltage (MEV) devices used in therapeutic radiology shall include, 
but not be limited to, the following: 

 
1) No equipment other than four or more MEV or cobalt teletherapy units with a source axis distance of 80 or more 

centimeters and rotational capabilities will be considered appropriate as the primary unit in a multi-unit 
radiotherapy service or as the sole unit in a smaller radiotherapeutic unit. 

 
 

2) Ninety-five percent of the total population of each health region is within a one-hour mean travel time, adjusted 
for weather conditions, of a facility providing therapeutic radiology services. 

 
3) The expected volume of utilization sufficient to support the need for an MEV machine shall be calculated as 

follows: 
 

i. Each applicant and MEV machine shall provide a minimum of 5,000 treatments per year and have the 
capacity to provide 6,500 treatments per year. These volumes may be adjusted for the expected case-mix of 
a specific facility. 

 
ii. Sixty percent of the annual incidence of cancer cases in a service area will be candidates for radiation 

therapy. 
 
iii. Fifty percent of radiation therapy patients will be treated for cure with an average course of treatment of 35 

treatments and fifty percent of patients will be treated for palliation with an average course of treatment of 15 
treatments. These estimates may be adjusted based on the case-mix of a specific facility. 

 
 
Radiation Oncology Need — Westchester County 
 

1. Number of cancer cases per year = 5,054.4 
2. 60% will be candidates for radiation therapy = 3,032.6 
3. 50% of(2) will be curative patients = 1,516.3 
4. 50% of(2) will be palliative patients = 1,516.3 
5. The course of treatment for curative patients is 35 treatments = 53,071 
6. The course of treatment for palliative patients is 15 treatments = 22,745 
7. The total number of treatments = 75,816 
8. Each MEV machine has a capacity for 6,500 treatments = 12 
 

Need for Linacs in Westchester County  =12 
Existing & Approved Resource  =11 
Remaining Need   =1 

 
 

Existing and Approved Resources: Westchester County 
Facility Equipment 2008 Utilization  

Northern Westchester Hospital 1 linac 8,235 
St. John’s Riverside Hospital 1 cobalt unit - 
White Plains Hospital 2 linacs 12,123 
Westchester Medical Center 2 linacs 18,353 
Sloan-Kettering at Phelps Memorial 2 linacs - 
Sloan-Kettering at Harrison 2 linacs - 
Hudson Valley Hospital Center 1 linac (approved 6/07) 

Total 11 38,711 
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Conclusion 
Based on the 709.16 need methodology for linear accelerators, there is a remaining need for 1 linear accelerator in 
Westchester County. 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
The project seeks to construct a new building on the hospital campus to house a therapeutic radiology oncology 
center.  The building will have: 
 

o 4 exam rooms 
o 6 operating rooms 
o Therapeutic Radiology Services 
o CT scanner 
o Linear accelerator 

 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will continue to ensure that procedures performed at the hospital conform to generally accepted 
standards of practice and that privileges granted are within the physician's scope of practice and/or expertise.  The 
hospital’s admissions policy includes anti-discrimination regarding age, race, creed, color, national origin, marital 
status, sex, sexual orientation, religion, disability, or source of payment.  All procedures will be performed in 
accordance with all applicable federal and state codes, rules and regulations, including standards for credentialing, 
anesthesiology services, nursing, patient admission and discharge, a medical records system, emergency care, quality 
assurance and data requirements.   
 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most recent 
surveillance information, is deemed to be currently operating in substantial compliance with all applicable State and 
Federal codes, rules and regulations. This determination was made based on a review of the files of the Department of 
Health, including all pertinent records and reports regarding the facility’s enforcement history and the results of routine 
Article 28 surveys as well as investigations of reported incidents and complaints. 
 
Conclusion 
Based on the results of this review, a favorable recommendation can be made regarding the facility’s current 
compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.   
 
Recommendation 
From a programmatic perspective, approval is recommended.  
 
 

Financial Analysis 
   
Total Project Cost and Financing 
Total project cost for construction and the acquisition of moveable equipment is estimated at $39,259,077, broken 
down as follows: 
 

New Construction $25,031,044
Design Contingency        428,750
Construction Contingency        428,750
Architectural/Engineering Fees     1,336,400
Construction Manager Fees        668,800
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Other Fees     1,033,600
Moveable Equipment     9,125,000
Financing Costs        501,000
Interim Interest        489,000
Application Fee            2,000
Processing Fee        214,733
Total Project Costs $39,259,077

 
Project costs are based on a January 2, 2012 start date, and a thirty month construction period. 
 
The applicant’s financing plan appears as follows: 
 
    Equity  $13,544,327 
    *Bank Loan   $25,714,750  
 
 *Approximately 6% for a term of 20 years.  The bank may increase the rate after 10 years to a maximum of ½%  
  dependent on market condition and the BBB+ rating from S&P of the hospital. 
 
Operating Budget 
The applicant has submitted an incremental operating budget in 2011 dollars, for Lawrence Hospital Center, for the 
first and third years, summarized below: 
 

 Year One Year Three 
*Revenues $17,845,529 $22,980,162 
Expenses:  
Operating $13,275,293 $18,235,235 
Capital 3,574,401 3,487,097 
Total Expenses $16,849,694 $21,722,332 
Excess  Revenues over 
Expenses 

$995,835 $1,257,830 

Number of Visits 2,108 2,607 
Number of Discharge’s 350 490 

 
 *Incremental revenue is made up of outpatient and inpatient revenues. Presented as BFA Attachment B, is a detailed  
  analysis of inpatient and outpatient expenses.  
 
Payor Source 
Lawrence Hospital Center – Inpatient 
 

 Year One Year Three
Medicaid Fee-for-Service 2% 2%
Medicaid Managed Care 7% 7%
Medicare Fee-for-Service 33% 33%
Medicare Managed Care 10% 10%
Commercial Fee-for-Service 2% 2%
Commercial Managed Care 44% 44%
All Other 2% 2%

 
 
Incremental utilization, broken down by payor source, for the first and third year for Lawrence Hospital Center 
outpatient services is as follows: 
 
Lawrence Hospital Center – Outpatient 
 

 Year One Year Three
Medicaid Fee-for-Service  1%   2%
Medicaid Managed Care  1%   1%
Medicare Fee-for-Service 49% 48%
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Medicare Managed Care   7%   7%
Commercial Fee-for-Service   2%   2%
Commercial Managed Care 39% 39%
All Other   1%   1%

 
 
Expenses and utilization are based on the hospitals historical experience. 
 
Capability and Feasibility 
The total project cost is $39,259,077, at which the applicant will pay cash equity of $13,544,327 and a bank loan of 
$25,714,750 at a rate of approximately 6% for a term of 20 years, at which a Letter of Interest has been presented.  
Also, the financial institution will determine after (10) years if the rate may increase another ½% depending on market 
conditions and rating of the hospital. 
 
Presented as BFA Attachment A is the 2009 and 2010 certified financial statements of Lawrence Hospital Center, which 
indicates an average positive working capital position of $13,744,767 and an average positive net asset position of 
$74,605,164 for the period shown.  Also, Lawrence Hospital Center has achieved an excess of revenue over expenses of 
$4,953,112 and $2,423,496 in 2009 and 2010, respectively. 
 
The submitted budget for Lawrence Hospital Center projects an excess of revenues over expenses of $995,835 and 
$1,257,830 for the first and third year of operation, respectively.   Revenues are based on the hospitals’ current 
reimbursement methodologies for inpatient surgical services and outpatient radiation/infusion therapy services. 
 
Subject to the noted contingencies, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The new addition to the northeast corner of the Hospital will add 41,923 gross square feet to the campus complex, as 
follows:   
 
• Radiation Oncology – Basement Level (10,596 Square Feet) 
 
The Radiation Oncology program will be located on the Basement Level and will consist of a new linear accelerator, a 
CT simulator, four (4) examination rooms, reception/waiting areas and ancillary support spaces for Radiation Therapy.  
The Basement Level will house the main clinical activities for the proposed Cancer Center’s radiation therapy 
functions.  The linear accelerator will be located in the northeast corner.  There will be minor renovations to connect 
the new space to the Basement Level of the Hospital. 
 
• Medical Oncology – First Floor (12,165 Square Feet) 
 
The Medical Oncology program will be located on the First Floor (the main entrance level) and will house four (4) 
exam rooms, 14 infusion stations, medical prep areas and support services.  By extending an all-weather-conditioned 
connector to the existing hospital vehicular drop-off area, which is west of the proposed site for the Project, the new 
Cancer Center will provide valet parking for cancer patients.  This connector will allow for direct access to a new 
dedicated elevator providing service to outpatients and visitors to the Cancer Center.  Inpatient access to the new 
addition will be achieved via the existing adjacent elevators within the Hospital.  Surgery outpatients and visitors will 
continue to utilize the hospital’s main entrance to access the Surgery Department and other services.  There will be 
minor renovations to connect the new space to the First Floor of the Hospital.   
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• OR Relocation – Second Floor (10,862 Square Feet) 
 
Six (6) existing operating rooms will be relocated to the Second Floor Surgery Department component of the new 
building.  In addition to the relocated ORs, the Second Floor of the addition will house the surgery personnel locker 
and lounge areas, storage and support services.  Other existing support services (i.e., PACU, prep areas) will remain 
in place.  Minor renovations will be required to connect the new space to the Second Floor of the hospital. 
 
• Mechanical Penthouse & Roof Garden – Third Floor to Roof Garden (4,538 Square Feet) 
 
To house the required air handlers, chillers and pumps for the new Cancer Center, a separate mechanical penthouse 
will be constructed.  A roof garden is proposed for patient and visitor access. 
 
• Elevators and Lobbies – Basement Level to Sixth Floor (3,762 Square Feet) 
 
Two (2) new elevators and their associated lobbies will also be added adjacent to the existing visitor elevators to 
improve the vertical circulation of guests, patients and staff through the hospital.  The elevators will extend from the 
Basement Level to the Sixth Floor, with stops on each floor in between. 
 
Outstanding Issues 
The current PACU is undersized and does not meet the requirements of a modern operating suite serving six 
Operating Rooms.  It provides only 7 undersized recovery stations of 45 sf.  Current standards require 80 sf per station 
and 2 recovery stations per Operating Room served.  The current operating rooms being replaced consist of 5 built in 
the 1950’s that meet the requirements of a Type A operating room, not requiring PACU.  The sixth Operating Room 
presently in use meets the current standards for a Type B operating room. 
 
The Phase II Recovery unit is located two floors above the PACU and adjacent to operating rooms in the Ambulatory 
Surgery processing unit.  It consists of 12 semi-private rooms converted from med/surg bedrooms.  The beds are non 
compliant in that they share a single oxygen and suction station between them on the head wall, and do not have 
direct supervision from the Recovery Staff.  Circulation in the Ambulatory Surgery preparation unit requires that 
individuals being brought from the PACU to Phase II recovery comingle with patients coming in for Ambulatory 
Surgery Registration and patients and family visiting the Labor and Delivery unit of the hospital. 
 
Lawrence Hospital Center states that issues relative to pre-op and post op recovery, cubicle size and patient 
circulation will be addressed in future CON applications.  
 
Environmental Review 
The Department has deemed this project to be a TYPE I Action and the lead agency shall be the county of 
Westchester or the authority having jurisdiction. 
 
Recommendation 
From an architectural perspective, contingent approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Financial Summary-Lawrence Hospital Center 
  
BFA Attachment B Detailed Budget Lawrence Hospital Center 
  
BHFP Attachment Map 
 



 
 

Public Health and Health 
Planning Council 

Project # 112030-C 
Corning Hospital 
 
County:  Steuben (Corning) 

 
Program:  Acute Care Services 

Purpose:  Construction 
 

Submitted:  July 15, 2011 

Executive Summary 
  

Description 
Corning Hospital, an existing 99-bed not-for-profit 
hospital located in Steuben County, requests approval 
to undertake a physical plant replacement project that 
will provide significant and necessary improvements to 
address aged and obsolete facilities in all program 
areas.  The hospital will be “rightsized” to a certified 
capacity of 65 beds, representing a 34% reduction 
from the current certified capacity of 99 beds.  The new 
hospital will be located on approximately 68 acres of 
vacant land located on the north side of State Route 17 
at Exit 48 of I-86 in the Town of Corning.  The 
proposed site is approximately 4.1 miles east of the 
current site. 
 
Corning Hospital’s sole corporate member and active 
parent is Guthrie Healthcare System (GHS). Together 
with the Guthrie Clinic, GHS formed Guthrie Health 
(“Guthrie”), a not-for-profit Pennsylvania health care 
organization that acts as the overall parent of a 
geographically distributed integrated delivery system 
that services 11 counties along the twin tiers of New 
York and Pennsylvania. 
 
Total project costs are estimated at $149,995,908. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
Corning Hospital will decertify 28 medical/surgical 
beds, 1 obstetric bed and all 5 of its pediatric beds. In 
addition, the applicant will close two of its hospital 
extension clinics and relocate those programs and 
services to the new hospital building.  The new hospital 
will have 100% single beds and will be able to 
accommodate all patients regardless of age in a more 
efficient manner. 

Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the facility’s 
current compliance pursuant to 2802-(3)(e) of the New 
York State Public Health Law.   
    
Financial Summary 
Project costs will be met with equity of $89,995,908 
and a loan from Guthrie Health of $60,000,000 (30 yrs. 
@ 5.5%). 
 
Budget:  Revenues: $106,317,000 
  Expenses:      103,941,000 
  Gain/(Loss):  $    2,376,000 
 
Subject to the noted contingency, it appears that the 
applicant has demonstrated the capability to proceed 
in a financially feasible manner. 
 
Architectural Summary 
This project involves the construction of a 65-bed, two-
story, 270,908 SF, relocated, replacement hospital. 
Included in the project square footage are 4,100 SF of 
canopies, a separate one-story, 21,035 SF cancer 
center and a distinct 3,500 SF grounds building. 
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Recommendations 
  
Health Systems Agency 
The Finger Lakes Health Systems Agency recommends approval of this project. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

2. Submission of a loan commitment at a comparable market rate that is acceptable to the Department of Health.  
[BFA] 

3. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 
Submission Guidelines DSG-01.  [AER] 

 
Approval conditional upon: 
 
1. This approval is conditional upon relocation of the Intensive Care Unit to offer convenient access from the 

emergency, respiratory therapy, laboratory, radiology, surgery, and other essential departments and services as 
defined by the functional program, and so that medical emergency resuscitation teams can respond promptly to 
emergency calls with minimum travel time OR upon written confirmation from an FGI Guidelines Committee 
representative that the Intensive Care Unit location approximately 300 feet and 1 floor away from the Emergency 
Department as proposed is compliant with 2010 FGI Guidelines 2.2-2.6.1.2(1) and 2.2-2.6.1.2(2).  [AER] 

2. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-
01, prior to the applicant’s request for, and Department’s granting approval for the start of construction.  [AER] 

3. The applicant shall start construction on or before July 1, 2012 and complete construction by July 1, 2014 upon 
the filing of Final Construction Documents in accordance with 10 NYCRR section 710.7. In accordance with 10 
NYCRR Part 710.2(b)(5), if construction is not started on or before the start date, this shall constitute 
abandonment of the approval.  In accordance with Part 710.10(a), this approval shall be deemed cancelled, 
withdrawn and annulled without further action by the Commissioner.  [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Coming Hospital is a 99-bed acute care hospital located at 176 Denison Parkway East, Coming, New York (Steuben 
County).  The facility seeks CON approval to undertake a physical plant replacement project that will provide 
significant and necessary improvements to address aged and obsolete facilities in all program areas. The Hospital will 
also reduce it total inpatient capacity by 34 beds to 65 beds. 
 
Corning Hospital has the following certified beds and services: 
 

Table 1:  
Corning Hospital Certified Beds 
Bed  
Category 

Current Beds Requested 
Action

Capacity Upon 
Completion 

Medical / Surgical  78 -28 50 
Intensive Care  8 8 
Maternity  8 -1 7 
Pediatric  5 -5 0 
Total Beds  99 -34 65 

 
 

Table 2:  
Corning Hospital Certified Services 
 
Service  

Current  
Services 

Services Upon Completion 

Ambulatory Surgery - Multi Specialty   
Clinical Laboratory Service   
Coronary Care   
CT Scanner   
Emergency Department   
Intensive Care   
Linear Accelerator  (off site) (On site) 
Lithotripsy   
Magnetic Resonance Imaging   
Maternity   
Medical Social Services   
Medical/Surgical   
Nuclear Medicine - Diagnostic   
Outpatient Surgery   
Pediatric  Remove 
Pediatric O/P   
Pharmaceutical Service   
Primary Medical Care O/P   
Radiology – Diagnostic   
Radiology – Therapeutic (off site) (On site) 
Respiratory Care  (correction) 
Therapy - Occupational (off site) (On site) 
Therapy - Physical (off site) (On site) 
Therapy - Respiratory  (correction) 
Therapy – Speech Language Pathology (off site) (On site) 

 
 
Corning Hospital is authorized to operate 3 other hospital extension clinics providing care such as Primary Medical 
Care, Therapeutic Radiology, Occupational Therapy, Physical Therapy, Speech Language Pathology, and Physical 
Medicine and Rehabilitation. 
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However, upon completion of this CON two of these hospital extension clinics will close (Corning Hospital Cancer 
Treatment Services located at 114 Columbia Street, Corning New York and Corning Hospital O/P Rehabilitation 
Facility located at 8 Denison Parkway Corning, New York). The programs and services of the aforementioned clinics 
will be physically attached to the new building and become an integral part of the Hospital. 
 
 
State Designation: 
 

-- Level 1 Perinatal Center; and 
-- Stroke Center. 

 
The following are the key elements of the proposal: 
 

• Construct a new two-(2)-story hospital to replace the existing urban hospital, which is antiquated, landlocked 
and inefficient; 

• Develop significantly fewer inpatient beds than currently certified to respond to healthcare reform efforts, while 
enhancing the Guthrie/CH focus on primary and ambulatory care; 

• Reduce inpatient certified capacity from 99 beds to 65 beds, which will all be located in private rooms; 
• Replace the fully depreciated Linear Accelerator with a state-of-the-art machine;  
• Create  space for a state-of-the-art Emergency Department (ED) with 18 treatment areas/bays, an increase of 

three (3) treatment areas over the existing outdated and undersized ED; 
• Create space for a redesigned Obstetrics Unit consisting of five (5) Labor, Delivery, Recovery and Postpartum 

(LDRP) beds and two (2) postpartum beds to be used mainly for C-section births. The total capacity of the unit 
will be seven (7) beds as compared with the existing certified capacity of eight (8) beds; 

• Create space for a state-of-the-art operating room (OR) suite consisting of five (5) ORs and two (2) procedure 
rooms for a total of seven (7) rooms that will be designed to treat both inpatients and more complex  
outpatients. The new capacity represents a reduction of one (1) procedure room from the current capacity; 

• Create the space required to replace the Guthrie Cancer Center at Corning Hospital, an existing off-site 
extension clinic and the site of the Hospital's existing Linear Accelerator, which will be replaced as part of the 
Project; and  

• Create space to replace the Corning Hospital Outpatient Rehabilitation Facility, another off-site extension 
clinic. 

 
 
Analysis 
 
Patient Origin and Population 
 
In 2008 to 2010, an average of 82.5 percent, 5.9 percent and 3.4 percent of Corning Hospital’s total inpatient 
discharges were residents of Steuben, Chemung and Schuyler Counties, respectively. In 2000, the census population 
for the aforementioned counties stood at 209,022; census counts for 2010 show a slight decline of 1.4 percent to 
206,163 residents.  Between the two census periods, the total population increased slightly by 0.3 percent from 98,728 
in 2000 to 98,990 in 2010. 
 
Displayed in Table 3 below is Corning Hospital’s inpatient utilization by major service category. As shown below, total 
inpatient discharges at CH increased by 13.2 percent from 4,135 in 2006 to 4,679 in 2010. These patients generated a 
total average daily census that ranged from 36 to 40 patients on any given day. The associated total occupancy rates 
ranged from 34.2 percent to 38.6 percent.  
 
During the period under review, 74.0 percent to 78.0 percent of the Hospital’s discharges were allocated to the major 
service category of medical/surgical. Occupancy rates for these patients ranged from 35.0 percent to 40.0 percent. 
The facility’s obstetrics occupancy rates ranged in the low to mid 30’s while pediatrics occupancy rates were under 
15.0 percent (Table 3). All of the occupancy rates in the aforementioned service categories were well below the 
established NYSDOH standards for rural counties (medical/surgical 80.0%; obstetric 70.0% and pediatric 65.0%). 
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Table 3:  
Corning Hospital: Inpatient Utilization by Major Service Category 
Major Service Category 2006 2007 2008 2009 2010 Beds 
 Discharges 
Medical/Surgical 3,066 3,251 3,409 3,568 3,597
Pediatric  131 130 132 150 122
Obstetric  427 453 406 406 438
General Psychiatric  73 75 34 40 50
Chemical Dependency  29 28 29 41 44
High Risk Neonates 25 14 11 19 22
Subtotal 3,751 3,951 4,021 4,224 4,273
Healthy Newborns 384 432 374 391 406
Grand Total  4,135 4,383 4,395 4,615 4,679
  Average Daily Census 
Medical/Surgical 30 32 35 32 33
Pediatric  1 1 1 1 1
Obstetric  3 3 3 3 3
General Psychiatric  1 0 0 0 0
Chemical Dependency  0 0 0 0 0
High Risk Neonates 0 0 0 0 0
Subtotal 34 36 38 36 37
Healthy Newborns 2 3 2 2 2
Grand Total  36 39 40 38 39
 Occupancy Based on Current Beds (%)  
Medical/Surgical 34.8 37.2 40.2 37.1 38.4 86
Pediatric  14.0 12.0 14.0 16.0 12.0 5
Obstetric  32.5 35.0 32.5 31.3 32.5 8
General Psychiatric  0.0 0.0 0.0 0.0 0.0 0
Chemical Dependency  0.0 0.0 0.0 0.0 0.0 0
High Risk Neonates 0.0 0.0 0.0 0.0 0.0 0
Total 34.2 36.4 38.6 36.2 37.3 99

 Source:  SPARCS 2006-2010 
 
Corning Hospital also provides care for patients seeking Emergency Department (ED) services. During the period, the 
hospital generated an average of 22,324 total ED visits year. On average, about of 15.0 percent of these visits 
resulted in an inpatient admission. Corning Hospital also performed a sizable number of Ambulatory Surgery 
procedures. During the years under consideration, these procedures increased by 13.0 percent from 8,470 in 2005 to 
9,529 in 2009 (Table 4).  
 

Table 4:  
Corning Hospital: Emergency Department and Ambulatory Surgery Statistics 

  
Year 

Total Emergency 
Department. Visits

% of Emergency  
Department Visits Resulting in 

Inpatient Admission

 
Amb/Surg

Procedures
2005 22,459 14.6 8,470
2006 22,455 14.1 8,746
2007 21,712 15.4 8,497
2008 22,834 16.4 8,432
2009 22,162 16.9 9,529

           Source:  Institutional Cost Reports, 2005-2009 
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Discussion 
In this CON, the facility seeks approval to right size its inpatient beds and build Emergency Department and surgical 
capacity to meet current as well as future demand. Based on the facility’s proposed bed capacity, derivation of 
occupancy rates for current utilization as well as projected utilization yields sufficient capacity to meet demand in all 
service areas. 
 
Conclusion 
Corning Hospital seeks CON approval to replace its existing facility as well as to right size its inpatient beds in order to 
respond to the changes in the healthcare delivery system. This replacement project will provide significant and 
necessary improvements to address aged and obsolete facilities in all program areas. The Hospital will also reduce its 
total inpatient capacity by 34 beds and relocate two of its three hospital extension clinics to the hospital’s main 
campus. The new hospital will have 100 percent single beds and will be able to accommodate all patients, regardless 
of age, in a more efficient manner.   

 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Program Proposal 
Construct a replacement facility. 
 
Corning Hospital will: 
 

• Reduce bed capacity from 99 to 65 beds, 
• Add three emergency department treatment areas,  
• Decrease operating rooms by one, and  
• Consolidate services from two extension clinics into the new facility  

 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the hospital conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The hospital’s 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most recent 
surveillance information, is deemed to be currently operating in substantial compliance with all applicable State and 
Federal codes, rules and regulations. This determination was made based on a review of the files of the Department of 
Health, including all pertinent records and reports regarding the facility’s enforcement history and the results of routine 
Article 28 surveys as well as investigations of reported incidents and complaints. 
  
Recommendation 
From a programmatic perspective, approval is recommended. 
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Financial Analysis 
   
Background 
This project is for the construction of a new, approximately 270,000 square foot, two story hospital to replace the 
existing urban hospital, which is antiquated, landlocked and inefficient.  The current site has inadequate parking, the 
facilities were not designed for current medical care technologies, especially with respect to space requirements, and 
there are very few private rooms.  Inpatient certified capacity will be reduced from 99 beds to 65 beds, which will all be 
located in private rooms.  The Emergency Department will be expanded to 18 treatment bays, an increase of three 
treatment bays over the existing outdated and undersized ED. 
 
Land Acquisition Agreement 
The applicant submitted an executed land acquisition agreement for the site that the replacement hospital will be 
located, summarized below: 
 

Premises: 68 acres of land located on the north side of State Route 17 at Exit 48 of 
I-86 in the town of Corning. 

Seller: Roger F. Steele and Roger F. Steele Trust 
Purchaser: CONOR, LLC 
Purchase Price: $3,397,450 
Payment of Purchase Price: Cash at Closing 

 
 
The applicant has indicated that CONOR is a party related to Guthrie Health/Corning Hospital to enter into the 
agreement to acquire the land.  The applicant has indicated that the land will be transferred to Corning Hospital at a 
later date.  As a contingency of approval, the applicant must submit an executed land transfer agreement conveying 
the land to the hospital. 
 
Total Project Cost and Financing 
Total project cost, which is for new construction and the acquisition of moveable equipment, is estimated at 
$149,995,908, itemized as follows: 
 

Land Acquisition $3,397,450
New Construction 95,275,950
Site Development 15,000
Design Contingency 9,214,407
Construction Contingency 4,186,950
Architect/Engineering Fees 5,834,227
Temporary Utilities 505,000
Construction Manager Fees 756,650
Other Fees (Consultant) 5,525,420
Moveable Equipment 16,020,000
Telecommunications 1,952,400
Interim Interest Expense 6,490,000
CON Fee 2,000
Additional Processing Fee 820,454
Total Project Cost $149,995,908

 
 
Project costs are based on a July 1, 2012 construction start date and a 24 month construction period.  Land 
acquisition costs are based on the lower of cost or market.  The applicant provided an executed purchase agreement 
and an MAI appraisal in support of land acquisition costs.  The applicant’s financing plan appears as follows: 
 

Equity $89,995,908 
Loan from Guthrie Health (5.5% interest rate for a thirty year term) $60,000,000 
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Operating Budget 
The applicant has submitted an operating budget that is relative to the whole facility, in 2011 dollars, for the first and 
third years, summarized below: 
 

 Year One Year Three 
Revenues:  
  Inpatient $29,442,679 $29,943,438 
  Outpatient 66,805,321 73,905,562 
  Other 808,000 939,000 
 
Non-Operating Revenue 

 
894,000

 
1,529,000 

Total Revenues $97,950,000 $106,317,000 
  
Expenses:   
  Operating $80,770,000 $88,508,000 
  Capital 15,173,000 15,433,000 
Total Expenses $95,943,000 $103,941,000 
  
Excess of Revenues over 
Expenses 

$2,007,000 $2,376,000 

Utilization:  
  Discharges 5,353 5,243 
  Visits 164,795 170,523 

 
 
The applicant has indicated that the 2011-2012 State Budget will have a negative impact of $285,000 on the facility.  
The applicant has indicated that this will be absorbed by hospital operations. 
 
The incremental excess of revenues over expenses for this project during the first and third years are ($6,250,788) 
and ($6,769,587), respectively.  The losses will be offset from current operations. 
 
Total utilization by payor source for inpatient services is broken down as follows, during the first and third years after 
project completion: 
 

 Year One Year Three 
Medicaid Fee-For-Service 10.77% 10.77% 
Medicare Fee-For-Service 44.38% 44.36% 
Commercial Fee-For-Service 41.90% 41.90% 
Private Pay 2.95% 2.97% 

 
 
Total utilization by payor source for outpatient services is broken down as follows, during the first and third years after 
project completion: 
 

 Year One Year Three 
Medicaid Fee-For-Service 10.77% 10.76% 
Medicare Fee-For-Service 44.38% 44.38% 
Commercial Fee-For-Service 41.90% 41.90% 
Private Pay 2.95% 2.96% 

 
 
Feasibility Assumptions 
The applicant has provided its internal feasibility assumptions relative to this project.  BFA Attachment E through I 
presents historical and forecasted results pertaining to the facility utilization and financial performance.   
 
The applicant has indicated that Corning Hospital operates on a July 1st to June 30th fiscal year, due in part to its 
membership in Guthrie Healthcare System, a Pennsylvania not-for-profit System.  
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The applicant has indicated that the only reason Corning Hospital’s certified financial statements are prepared on a 
December 31st basis is for New York State reporting purposes. 
 
Following are significant assumptions: 
 

Inpatient Utilization 
 
BFA Attachment H presents historical and forecasted demand for inpatient services, based on the following 
assumptions: 
 

• Increase in discharges for intensive care and med/surg is the result of Corning Hospital’s recent 
growth (increase of 4.13% from July 1, 2009 through June 30, 2011).  The intensive care discharges 
will increase 15.80% from 2009 through 2017 (2.25% annually).  The reason for the increase is 
historical experience and the replacement hospital having more private rooms to attract patients. 

 
Historical (7/1/2009 - 6/30/2010) and projected (7/1/2016 - 6/30/2017) inpatient discharges by payor source 
are broken down as follows: 
 

 2010 2017 
Medicaid Fee-For-Service 10.77% 10.77% 
Medicare Fee-For-Service 44.38% 44.38% 
Commercial Fee-For-Service 41.89% 41.91% 
Private Pay 2.96% 2.94% 

 
Outpatient Utilization  
 
BFA Attachment I presents historical and forecasted demand for outpatient services based on the following 
assumptions: 
 

• Increase in visits for ER is the result of Corning Hospital’s estimates of the likely growth in outpatient 
user rates, and an increase in visits due to the new ER having more space than the existing ER, and 
being more modern.  The ER visits will increase 32.70% from July 1, 2011 through June 30, 2017 
(5.45% annually). 

 
• Increase in visits for linear accelerator services is the result of replacing the outdated linear 

accelerator, and relocating the Cancer Center from off-site to the hospital campus.  The linear 
accelerator visits will increase 52.69% from July 1, 2011 through June 30, 2017 (8.78% annually). 

 
Historical (July 1, 2010) and projected (June 30, 2017) outpatient visits by payor source are broken down as 
follows: 
 

 2010 2017 
Medicaid Fee-For-Service 10.77% 10.77% 
Medicare Fee-For-Service 44.38% 44.38% 
Commercial Fee-For-Service 41.90% 41.90% 
Private Pay 2.95% 2.95% 

 
 
Forecasted Financial Statements 
Presented as BFA Attachment E, F and G are the forecasted balance sheet, statement of forecasted revenues and 
expenses and forecasted cash flow, respectively, for Corning Hospital.  Each statement’s underlying results and 
assumptions are summarized below: 
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Balance Sheet 
 

As shown on Attachment E, Corning Hospital has a positive working capital position and a positive net asset 
position during the period shown. 
 
Debt service coverage ratios on outstanding debt during the last two years of the projection period: 
 
     2016              2017 
                 4.19               4.30 

 
Forecasted Statement of Revenues and Expenses 
 

Revenues: 
 
Inpatient Medicare reimbursement is calculated under the Prospective Payment System.  Inpatient rates for 
Medicare has been projected based on existing methodologies with revenues trended at an average 2%.  
Medicare outpatient reimbursement has been projected based on existing methodologies with revenues 
trended at an average of 2.00% annually.  Medicare revenues reflect historical experience adjusted for 
increased utilization on historical experience. 
 
Inpatient Medicaid revenues assume a continuation of HCRA throughout the projection period trended at 0%.  
Case mix index is consistent with historical experience.  Outpatient rates for Medicaid have been projected 
based on existing methodologies with revenues trended at 0%, consistent with historical experience. 
 
Expenses: 
 
Salaries and Wages - Existing staffing levels will continue throughout the forecast period, adjusted for 
changes in inpatient volume. The forecasted expenses per salaries and wages are predicated upon the 
current average salary per FTE, increased by 3% base increase with an additional 1.5% for step increases for 
Union employees, and 3.5% and 2.5% for Non-union nursing/clinical and administrative/service. 
 
Fringe Benefits -The employee benefit expenses are predicated as a percentage of salaries and wages and 
are expected to be 40% in 2017, which is consistent with historical experience. 
 
Non-salary expenses, including supplies, utilities, purchased services and insurance, are projected to have 
savings via efficiencies.  The hospital projected efficiency savings of 20% for utilities and savings of 2% via 
efficiencies through supply cost. 
 
Mortgage Interest - The projected interest rate for the projected financing is 5.5% for a 30 year term. 
 
Depreciation and Amortization - Calculated over the respective useful life of the assets acquired.  As a result, 
of the proposed CON, capital costs will be 14.85% of total operating expenses in 2017.  Capital costs are 
presently 4.98% of total operating expenses. 

 
 
Capability and Feasibility 
The hospital will finance $60,000,000 via Guthrie Health at an interest rate of 5.5% for a 30 year term.  Presented as 
BFA Attachment B are the June 30, 2009 and June 30, 2010 certified financial statements of Guthrie Health, which 
indicates the availability of sufficient funds to provide the loan to Corning Hospital.  The remainder, $89,995,908, will 
be provided by Corning Hospital and Guthrie Health.  The applicant has indicated that the plan is for Corning Hospital 
to provide all the equity, but the applicant is aware of the Department of Health’s policy requiring the documentation of 
current balances in the amount to satisfy equity contributions as of the date of CON review.  As a result, to meet this 
policy’s requirements, Corning Hospital and its parent and co-operator, Guthrie Healthcare System, commit to the 
Department to make available sufficient funds from the resources of Guthrie Health to supplement the hospital’s 
equity.  Presented as BFA Attachment A is the 2009 and 2010 certified financial statements of Corning Hospital, and 
also with the assistance of Guthrie Health (Attachment B), indicates the availability of sufficient funds for the equity 
contribution. 
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The submitted budget projects a total excess of revenues over expenses of $2,007,000 and $2,376,000 for this project 
during the first and third years, respectively.  The applicant’s financial projections (BFA Attachment F) indicate that the 
hospital will achieve an excess of revenues over expenses during the period after project completion, consistent with 
historical experience. 
 
As shown on BFA Attachment A, the hospital had an average positive working capital position and an average positive 
net asset position during 2009 and 2010.  The hospital achieved an excess of revenues over expenses of $17,505,751 
and $14,418,543 during 2009 and 2010, respectively. 
 
Presented as BFA Attachment C, is the June 30, 2011 internal financial statements of Corning Hospital.  As shown on 
Attachment C, the hospital had a positive working capital position and a positive net asset position through June 30, 
2011.  Also, the hospital has achieved an operating excess of revenues over expenses of $9,216,000 through June 
30, 2011. 
 
Presented as BFA Attachment D, is the June 30, 2011 internal financial statements of Guthrie Health.  As shown on 
Attachment D, the entity had a positive working capital position and a positive net asset position through June 30, 
2011.  As shown on Attachment D, the entity had an excess of revenues over expenses of $30,561,000 through June 
30, 2011. 
 
Subject to the noted contingency, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
This project involves the construction of a 65 bed, two-story, 270,908 SF, relocated, replacement hospital of type II 
(222) construction. Included in the project square footage are 4,100 SF of canopies, a separate one-story, 21,035 SF 
cancer center of type II (000) construction and a distinct 3,500 SF grounds building. The hospital and cancer center 
will be fully sprinklered buildings. 
 
Corning Hospital currently is licensed for 99 inpatient beds. Upon completion of this project, the total bed capacity will 
be 65 licensed all-private beds and the hospital will house 18 emergency room positions, 5 operating rooms, 1 C-
section room, 2 procedure rooms, 1 CT, 1 MRI, 2 radiographic rooms, 1 R/F rooms, 2 mammography rooms, 3 
ultrasound rooms, 1 stereotactic room, and 1 nuclear medicine room. Also included in the hospital will be outpatient 
rehabilitation, cardio-pulmonary rehabilitation, and a sleep lab suite. 
 
• First Floor (161,773 SF new construction) 
 
The first floor will consist of 161,773 SF and will include a main entrance with a central mall which will serve as the 
primary access and waiting areas for: registration, pre-admission testing, diagnostic imaging, cardiac diagnostics, 
outpatient surgery, dining, education, business office, gift shop and chapel. There will also be an emergency 
department with 18 emergency room positions, a surgical suite with 5 operating rooms and 2 procedure rooms, and an 
imaging department with 1 CT, 1 MRI, 2 radiographic rooms, 1 R/F rooms, 2 mammography rooms, 3 ultrasound 
rooms, 1 stereotactic room, and 1 nuclear medicine room. Also included on the first floor will be outpatient 
rehabilitation, cardio-pulmonary rehabilitation, the sleep lab suite and administrative offices. Support services on this 
floor include central sterile, pharmacy, laboratory, dietary, information technology, housekeeping, material 
management with a loading dock, and plant operations as well as mechanical and electrical spaces. 
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• Second Floor (80,500 SF new construction) 
 
The second floor will consist of 80,500 SF and will include 2 medical/surgical patient units with 25 private patient 
rooms each, 1 maternity unit with 1 C-section suite and 7 private patient rooms and an intensive care unit with 8 
private ICU rooms. The respiratory therapy unit will also be located on this floor. 
 
• Cancer Center (21,035 SF new construction) 
 
Also, there is a one-story cancer center of 21,035 SF which has corridor connecting it to the hospital. The cancer 
center will house: 1 linear accelerator, 1 CT simulator room, 8 exam rooms, 1 exam/procedure room, and 18 infusion 
stations. 
 
• Grounds Building 
 
There will also be a free-standing 3,500 SF grounds building located on the site. 
 
Environmental Review 
The Department has deemed this project to be a TYPE I Action and the lead agency shall be the county of Steuben or 
the authority having jurisdiction. 
 
Recommendation 
From an architectural perspective, contingent approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Financial Summary- 2009 and 2010 certified financial statements of Corning 
Hospital 

  
BFA Attachment B Financial Summary- June 30, 2009 and June 30, 2010 certified financial 

statements of Guthrie Health 
  
BFA Attachment C Financial Summary- June 30, 2011 internal financial statements of Corning 

Hospital 
  
BFA Attachment D Financial Summary- June 30, 2011 internal financial statements of Guthrie 

Health 
  
BFA Attachment E Historical and Forecasted Balance Sheet 
  
BFA Attachment F Historical and Forecasted Income Statement 
  
BFA Attachment G Historical and Forecasted Cash Flow Statement 
  
BFA Attachment H Historical and Forecasted Demand for Inpatient Services 
  
BFA Attachment I Historical and Forecasted Demand for Outpatient Services   
  
BHFP Attachment Map 

 
 



 
 

Public Health and Health 
Planning Council 

Project # 112120-C 
Coler-Goldwater Specialty Hospital and Nursing Facility  
 
County:  New York (New York) 

 
Program:  Acute Care Services 

Purpose:  Construction 
 

Submitted:  August 25, 2011 

Executive Summary 
  

Description 
Coler-Goldwater Specialty Hospital and Nursing Facility 
(Coler-Goldwater), a 417-bed public hospital located at 1 
Main Street, Roosevelt Island, requests approval to 
renovate the former North General Hospital building to 
accommodate 201 Long-Term Acute Care Hospital 
(LTACH) beds and decertify 120 physical medicine and 
rehabilitation (PM&R) beds and 96 AIDS beds.  This 
application amends and supersedes CON #102252-C, 
which was contingently approved on November 19, 2010, 
by the Public Health Council. 
 
The New York City Health and Hospitals Corporation 
(NYCHHC), operator of Coler-Goldwater, states that a 
post-acquisition assessment of the existing infrastructure 
revealed that more preventive renovation than originally 
anticipated is required, including stabilization of the 
building envelope, demolition of the ceiling, relocation of 
the oxygen tank and replacement of elevators and roof.  In 
addition, due to the delay in acquiring the building, 
NYCHHC states that the original project schedule could not 
be met.  Therefore, the facility developed an aggressive 
accelerated scheduled, which adds cost to the project. 
 
Since the submission and approval of the original CON, 
Coler-Goldwater indicates that it hired new architects who 
have developed design improvements for the LTACH 
program, which include more private rooms and new and 
larger weaning rooms.  This project also includes the 
purchase of the lot adjacent to the facility which will be 
utilized to house the oxygen tanks, other support functions 
and parking.  The amended scope and improved design 
will allow the facility to provide a much improved setting for 
its patients. 
 
Total project costs are estimated at $148,197,343.  
 
DOH Recommendation 
Contingent approval. 
 

Need Summary 
Coler-Goldwater will downsize from 417 total inpatient 
beds to 201 total beds.  The hospital recognizes that the 
new facility will be fully-occupied due to the transfer of 
patients from the former site.  However, the applicant 
states that they have identified several strategies which will 
enable them to manage with the reduced beds. 
 
Program Summary 
Based on the information reviewed, a favorable 
recommendation can be made regarding the facility’s 
current compliance pursuant to NYS Public Health Law 
Section 2802-(3)(e).   
    
Financial Summary 
Project costs will be met with $6,899,501 in accumulated 
funds, $2,510,453 in land value, an $8,530,000 HEAL 7 
Grant award, and NYC bond financing of $130,257,389 (30 
yrs. @ 5.50%). 
 
Budget:  Revenues: $  56,651,645 
  Expenses:     77,168,392 
  Gain/(Loss): $ (20,516,747) 
 
Subject to the noted contingency, it appears that the 
applicant has demonstrated the capability to proceed in a 
financially feasible manner. 
 
Architectural Summary 
The applicant proposes to renovate a former 9-story 
inpatient acute care hospital building, located at 1879 
Madison Avenue, New York, to accommodate 201 LTACH 
beds which will be relocated from Coler-Goldwater on 
Roosevelt Island.  This building will house 111 ventilator 
dependant beds and 90 other LTACH beds.  A related 
CON #102253 has also been submitted to construct a 276-
bed residential health care facility (RHCF) adjacent to this 
structure, to house RHCF beds that are also proposed for 
relocation from Coler-Goldwater.

Project # 112120-C Exhibit Page  1 



 

Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

2. Submission of a commitment acceptable to the Department of Health, for a permanent mortgage from a 
recognized lending institution at a prevailing rate of interest within 120 days of receipt from the Office of Health 
Systems Management, Bureau of Architectural and Engineering Facility Planning of approval of final plans and 
specifications and before the start of construction.  Included in the submitted permanent mortgage commitment 
must be a sources and uses statement and debt amortization schedule, for both new and refinanced debt.  [BFA] 

 
Approval conditional upon: 
 
1. The applicant shall complete construction by October 1, 2015. In accordance with 10 NYCRR Part 710.2(b)(5) and 

710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the approval 
and this approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner. 
[AER] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 
Submission Guidelines DSG-01.  [AER] 

3. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-
01, prior to start of construction.  [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Coler-Goldwater Specialty Hospital and Nursing Facility - Goldwater Hospital Site is a Long Term Acute Care Hospital 
(LTACH) located at 1 Main Street Roosevelt Island, New York – New York County. The applicant seeks CON approval 
to renovate the former North General Hospital building, located at 1879 Madison Avenue, New York, to accommodate 
201 LTACH beds. This project amends and supercedes CON #102252-C. 
 
Coler-Goldwater Specialty Hospital and Nursing Facility has the following certified beds and services: 
 

Certified Beds 
Bed Category  Certified Requested Upon Completion
Medical / Surgical  201 201 
AIDS  96 -96  0
Physical Medicine and Rehabilitation  120 -120 0 
Total  417 -216 201

 
 

Certified Services 
AIDS Coronary Care 
Clinical Laboratory Service Intensive Care 
CT Scanner Medical/Surgical 
Medical Social Services Physical Medical Rehabilitation 
Pharmaceutical Service Respiratory Care 
Radiology – Diagnostic Therapy - Vocational Rehabilitation O/P 
Therapy - Speech Language Pathology  

 
 
Coler-Goldwater Hospital is a member of New York City Health and Hospitals Corporation (HHC). 
 
CGH program will include the following: 
  
 -- 201 medical/surgical beds with an emphasis on ventilator dependent patients; 

 
o 111 of the medical/surgical beds are proposed to be ventilator compatible 
o 16 of the 111 ventilator compatible beds will be designed to accommodate patients being weaned 
 

 -- Patients will have a full range of rehabilitation modalities including: 
 

o exercise physiology; 
o physical therapy; 
o occupational therapy; 
o vocational rehabilitation counseling; 
o audiology; and 
o psychology/psychiatry and speech therapy. 

 
 
Care will be provided under the leadership of experienced medical staff assisted by several on-site support and 
diagnostic services. The program will also include full-service on-site dental clinics, offering general dentistry services 
augmented by the specialties of periodontics, endodontics and a wide range of surgeries including implantation. A 24-
hour on-site stat lab will be maintained for urgent diagnostic purposes. 
 
Inpatient Utilization 
CGH has 417 total inpatient beds that fall under major service category medical/surgical. The majority of Coler-
Goldwater Hospital’s patients are residents of the 5 boroughs of New York City. In 2006, the hospital discharged 773 
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total patients; by 2007, the number of discharges increased to 888 then declined in 2008 and 2009 to 823 and 709, 
respectively. Total inpatient discharges for 2010 stood at 635 patients. 
 
The average daily census of these patients fluctuated between 272 and 362 patients on any given day. The average 
length of stay (ALOS) for these patients also varied during the period under review. Patients discharged in 2010 
recorded the longest ALOS of 194.2 days, while those discharged in 2009 experienced the shortest ALOS of 140.0 
days. The facility recorded its highest occupancy rates of 82.4 percent and 86.8 percent in 2006 and 2008, 
respectively and its lowest occupancy rate of 65.2 percent in 2009 (Table 1). 
 
 

Table 1:  
Inpatient Utilization 

Utilization Category 2006 2007 2008 2009 2010 
Current 

Beds
Discharges 773 888 823 709 635  
Average Daily Census 344 341 362 272 338  
Average Length of Stay 162.2 140.2 160.5 140.0 194.2  
Occupancy Based on Current Beds 82.4 81.8 86.8 65.2 81.0 417

   Source: SPARCS 2006 – 2010 
 
Between 2008 and 2010, CGH discharged an average of 722 total inpatients; of these, almost 80.0 percent were 
allocated to 5 Major Diagnostic Categories (MDC): 
 

• 37.6 percent to  Diseases & Disorders of the Respiratory System; 
• 16.2 percent to HIV Infections; 
•   9.2 percent to Diseases & Disorders of the Musculoskeletal System & Conn Tissue; 
•   8.6 percent to Infectious & Parasitic Diseases, Systemic or Unspecified Sites; and  
•   7.9 percent to Diseases & Disorders of the Skin, Subcutaneous Tissue & Breast (Table 2). 
 

 
Table 2:  
Average Discharges by Major  Diagnostic Category 

Major Diagnostic Category (MDC) 
Average 
‘08 - '10 

Percent 
Average 
‘08 - '10 

Average
Cumulative 

Percent
 ‘08 - '10

Diseases & Disorders of the Respiratory System 272 37.6 37.6
Hiv Infections 117 16.2 53.8
Diseases & Disorders of the Musculoskeletal System & Conn Tissue 67 9.2 63.0
Infectious & Parasitic Diseases, Systemic or Unspecified Sites 62 8.6 71.6
Diseases & Disorders of the Skin, Subcutaneous Tissue & Breast 57 7.9 79.5
Factors Influencing Hlth Stat & Othr Contacts with Hlth Servcs 49 6.8 86.3
Diseases & Disorders of the Kidney & Urinary Tract 31 4.3 90.6
Diseases & Disorders of the Circulatory System 23 3.1 93.7
Diseases & Disorders of the Digestive System 16 2.2 95.9
Diseases & Disorders of the Hepatobiliary System & Pancreas 9 1.2 97.2
Diseases & Disorders of the Nervous System 6 0.9 98.1
Diseases & Disorders of the Ear, Nose, Mouth & Throat 3 0.4 98.4
Endocrine, Nutritional & Metabolic Diseases & Disorders 3 0.4 98.8
Myeloproliferative Diseases & Disorders,Poorly Differentiated Ne 2 0.3 99.1
Injuries, Poisonings & Toxic Effects of Drugs 2 0.3 99.4
Diseases & Disorders of the Male Reproductive System 2 0.2 99.6
Diseases & Disorders of Blood, Blood Forming Organs, Immunolog 
D 1 0.2 99.8
Diseases & Disorders of the Eye 1 0.1 99.9
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Table 2:  
Average Discharges by Major  Diagnostic Category 

Major Diagnostic Category (MDC) 
Average 
‘08 - '10 

Percent 
Average 
‘08 - '10 

Average
Cumulative 

Percent
 ‘08 - '10

Mental Diseases & Disorders 1 0.1 100.0
Total 722 100   

     Source: SPARCS 2008 - 2009 
 
 
Goldwater North  - LTACH 
Referrals for admission to Goldwater North – LTACH will continue to come from all levels of healthcare facilities in the 
New York City area. According to CGH, patients being admitted to this specialty hospital as opposed to a nursing 
facility will be based upon a comprehensive assessment of the treatment needs of each referral. These assessments, 
will take into account the patient’s severity of illness, functional status and other key medical and psychosocial 
complicating factors. 
 
The hospital will provide a full range of rehabilitation modalities. These services will be available to patients utilizing 
CGHN as needed. The care will be provided under the leadership of experienced medical and support staff. Medical 
subspecialties to be provided include dermatology, endocrinology, ENT, gastroenterology, gynecology, 
hematology/oncology, infectious disease, nephrology, neurology, ophthalmology, orthopedics, podiatry, pulmonary 
medicine, rheumatology, urology and surgical sub-specialties. Onsite radiology services will be available and most test 
including CT-Scans, ultra sound and routine x-rays will be conducted onsite, thus reducing the need to transport 
patients off-site.  
 
This proposal to downsize its beds and relocate to the former North General Hospital site is consistent with both Coler-
Goldwater Hospital and Health and Hospitals Corporation’s goals.  
 
Patients to be served at Goldwater North will initially be drawn from the patient population in residence at the former 
CGH site. The applicant expects that CGHN to be fully occupied at the time of relocation, since the total number of 
beds will be reduced from a complement of 417 to 201. 
 
The new facility is designed and planned to meet the needs of patients requiring LTACH services. In addition, the new 
location at Goldwater North is more easily accessible to public transportation; therefore, contact between patients, 
families and friends should be easier to achieve. The neighborhood will also offer the opportunity for easier community 
connectedness to patients as they transition to living outside the hospital.  
 
The following are the key objectives of this project: 
 

• increase healthcare access while reducing healthcare disparities; 
• enhance and leverage advance information technology systems to improve the safety and effectiveness of 

patient care; 
• reinvest in the infrastructure to increase efficiency, ensure safety, improve care and satisfaction of its 

patients; 
• maintain financial health and achieve greater operational efficiency; 
• advance residents’ quality of care through culture change;  
• address physical plant and infrastructure needs; and 
• work with community based-organizations to identify housing for those patients able to live in the 

community with the appropriate support.  
 
 
Conclusion 
Coler-Goldwater Specialty Hospital and Nursing Facility - Goldwater Hospital Site seeks CON approval to renovate the 
former North General Hospital building and relocate Coler-Goldwater Specialty Hospital and Nursing Facility – 
Goldwater to the newly renovated space and change its name to Goldwater North – LTACH. Additionally, the facility 
will downsize from 417 total inpatient beds to 201 total beds. The facility states that this project will significantly 



improve the care environment of its patients/residents, address programmatic regulatory code deficiencies in the 
existing building design, achieve greater operating efficiencies and support the rightsizing policy of the New York State 
Department of Health. Additionally, the hospital recognizes that the new facility will be fully occupied due to the 
transfer of patients from the former site. However, the applicant states that they have identified several strategies 
which will enable them to manage with the reduced beds. 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Coler-Goldwater Specialty Hospital & Nursing Facility, a federally designated long-term care hospital operated by the 
New York City Health and Hospital Corporation requests approval to relocate hospital services from the current 
Goldwater division to the former North General Hospital main building and undertake requisite renovations.  The new 
location is being referred to as Goldwater North. 
 
The renovation and relocation will result in the reduction of the total number of beds in the Coler-Goldwater system.  
The Goldwater division, upon relocation to the Goldwater North location will decrease from 417 beds to 201 beds by 
decertifying 96 AIDS beds and 120 Physical Medicine and Rehabilitation (PMR) beds.  The Coler division will 
concurrently convert their 60 PMR beds to 60 Medical/Surgical beds to retain the same total beds (210).  Upon 
completion of this project no hospital services will remain at the current Goldwater division, and the site will no longer 
function as a hospital division of Coler-Goldwater.  Other than the decertification of beds mentioned, the services 
currently provided at the Goldwater division will continue upon relocation to the Goldwater North site.    
 
Concomitant with the reduction of beds, staffing at the relocated Goldwater North division will decrease from the 
current staffing level of 840.6 medically related FTEs to 586 medically related FTEs.   
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will continue to ensure that procedures performed at the facility conform to generally accepted 
standards of practice and that privileges granted are within the physician's scope of practice and/or expertise.  The 
facility’s admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital 
status, sex, sexual orientation, religion, disability, or source of payment.  All procedures will be performed in 
accordance with all applicable federal and state codes, rules and regulations, including standards for credentialing, 
anesthesiology services, nursing, patient admission and discharge, a medical records system, emergency care, quality 
assurance and data requirements.   
 
This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most recent 
surveillance information, is deemed to be currently operating in substantial compliance with all applicable State and 
Federal codes, rules and regulations. This determination was made based on a review of the files of the Department of 
Health, including all pertinent records and reports regarding the facility’s enforcement history and the results of routine 
Article 28 surveys as well as investigations of reported incidents and complaints. 
 
Based on the results of this review, a favorable recommendation can be made regarding the facility’s current 
compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.   
 
Recommendation 
From a programmatic perspective, approval is recommended. 
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Financial Analysis 
   
Lease Agreement 
The applicant has submitted an executed lease agreement, the terms of which are summarized below: 
 

Date: June 30, 2011 
Premises: 1879 Madison Avenue, New York, New York 
Landlord: North General Hospital Holding Corporation 
Tenant: New York City Health and Hospital Corporation 
Rental: Fixed rent in the amount equal to all fee-for-service Medicaid capital cost 

reimbursement based on lease.  
Term: Shall be the period during which DASNY bonds are outstanding or the period 

during which tenant receives fee-for-service Medicaid capital cost 
reimbursement from NYS DOH for the non-depreciated value of the portion of 
the building utilized by tenant. 

Provisions: The tenant shall be responsible for insurance, utilities and maintenance. 
 
 
HHC will never be obligated to pay additional rent due to the DASNY obligations and NGH will utilize the tenant’s 
payments of rent to be applied to the satisfaction of such DASNY obligations. 
 
Total Project Cost and Financing 
Total project costs for new construction is estimated at $148,197,343, detailed as follows: 
  

Land Acquisition $2,510,000
Renovation & Demolition 85,202,600
Design Contingency 8,502,060
Construction Contingency 8,502,060
Fixed Equipment 2,316,890
Planning Consultant Fees 1,017,800
Architect/Engineering Fees 6,439,233
Construction Manager Fees 1,688,400
Other Fees (EDC fees) 3,060,000
Moveable Equipment 12,500,000
Telecommunications 6,210,191
Financing Costs 2,538,000
Interim Interest Expense 6,895,501
CON Application Fee 4,000
CON Additional Processing Fees 810,608
Total Project Cost $ 148,197,343

 
 

The original project cost was for $64,883,477 and contingently approved by PHC on  
November 19, 2010.  This is an increase of 128%. 

 
Total project costs are based on a construction start date of January 23, 2012, and an October 1, 2013 completion date.  The app
financing plan appears as follows: 
 

Land Value $2,510,453
Accumulated Funds $6,899,501
HEAL Phase 7 Grant  $8,530,000
New York City Bonds @ 5.5% over 30 years $130,257,389

 
Coler-Goldwater has requested and been granted an extension of the HEAL 7 Grant award from the Department until 
September 30, 2012. 
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Operating Budget 
The applicant has provided a first and third year budget for the renovations and addition of the 201 beds, in 2012 
dollars, summarized below: 

 

 Year One Year Three 
Total Inpatient Revenues $57,807,800 $56,651,645 
  
Expenses:  
  Operating $63,570,000 $61,487,812 
  Interest 7,685,793 7,482,793 
  Depreciation and Rent 8,197,787 8,197,787 
Total Expenses $79,453,580 $77,168,392 
  
Excess Revenue over Expenses $(21,645,780) $(20,516,747) 
Total Inpatient days 73,365 71,898 

         *Note: HHC will offset losses from operations. 

 
Inpatient utilization by payor source for years one and three is anticipated as follows: 
 

 Years One and Three
Medicaid Fee-for-Service 83.1%
Medicaid Managed Care 0.6%
Medicare Fee-for-Service 5.1%
Medicare Managed Care 1.3%
Commercial Fee-For-Service 0.3%
Charity Care 8.2%
Private Pay/Other 1.4%

 
 
Capability and Feasibility 
Total project cost of $148,197,343 will be funded through $2,510,453 land value, $130,257,389 New York City tax 
exempt bonds at stated terms, $8,530,000 HEAL Phase 7 Grant, and the remaining $6,899,501 in accumulated funds.  
Presented as BFA Attachment A, is the financial summary of HHC, which indicates the availability of sufficient 
resources for this project. 
 
The Hospital’s financial projections indicate negative income will be achieved during the period.  HHC will offset these 
losses from operations.  HHC relies on supplemental Medicaid Disproportionate Share Hospital and Upper Payment 
Limit funds to support its operations, which are estimated at $1,544,750,374 for fiscal year 2012.  As shown on BFA 
Attachment A, HHC has experienced net deficit positions and maintained positive working capital during the period 
shown.  HHC has also experienced negative income from operations and has implemented the following management 
initiatives as of May 2010, to increase income from operations: 
 

• Phase I - $300 million in benefits resulting in a hiring freeze, a reduction in supply costs, improved utilization 
management, and enhanced collection through improved documentation and coding.  

      
• Phase II - $300 million in savings through a restructuring program and the implementation of future initiatives 

to be in place by 2014. These initiatives include this application.  
         

Subject to noted contingency, it appears the applicant has demonstrated the capability to proceed in a financially 
feasible manner, and contingent approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
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Architectural Analysis 
 
Background 
This project is a part of the overall Coler-Goldwater master plan to close the existing 70+ year old Goldwater facility 
located on Roosevelt Island, which is non-sprinklered and beyond its useful life. Consolidation of all of the hospital's 
ventilator patients onto three floors in this newer facility will better support the clinical treatment and care for this 
patient population. The opportunity to renovate existing beds, as compared to constructing a new replacement facility 
has significant costs savings. 
 
The current master plan calls for the location of specific services from the Coler-Goldwater facility to available space at 
the former North General Hospital.  North General Hospital was built in the early 1990's, and closed June 30th, 2010. 
The building is 276,398 SF. For the next 18 months to a maximum of 4 years, The Institute for Family Health, a not-
for-profit clinic will be utilizing approximately 20,000 SF on the 1st floor. 
 
North General hospital was designed with single and double M/S rooms, which is what is required for the LTACH. 
Utilizing an existing building has been determined to be more cost effective than building a new structure or 
renovations at the Coler-Goldwater site.  
 
The project will be comprised of the following renovations: 
 
• Basement (38,082 SF) 
 
Renovations will occur to the existing kitchen (cook chill thermal cart parking and electrical connections, cold tray line 
and dishwashing), communications room (new switch), and morgue (new refrigeration). A new wheelchair shop and 
repair service will be established. The remainder of the floor including corridors will receive cosmetic upgrades 
including painting, ceilings, lighting, and minor repairs. This floor currently includes spaces for staff dining, medical 
records, environmental services, linen distribution services, facilities management and shops and central stores. The 
existing cart lift will be removed as it requires major upgrade for continued use.  
 
• First Floor (39,977 SF) 
 
Major renovations will occur to establish a new “avenue-to-avenue” connection between the LTACH and SNF with 
activity and spiritual care functions. Renovations are also proposed to convert the Emergency Department (no longer 
open) to physical and occupational therapy. Minor renovations are proposed for nursing administration, patient 
admitting and a community meeting center. Additional minor renovations will establish a new grade level security 
department with a holding room. The existing outpatient clinic space will receive targeted renovation in support of 
speech, audiology and clinic exam for medical, specialty (ophthalmology and gyn) and dental clinic activities for 
LTACH and SNF residents. A distinct zone of existing exam rooms will be used for employee health. At a minimum, all 
areas including corridors will receive work associated with necessary infrastructure upgrades and cosmetic 
improvements including painting, ceilings, lighting, and minor repairs. 
 
• Second Floor (38,626 SF) 
 
Minor renovations to the existing Radiology Department are proposed in order to replace equipment in existing 
radiology rooms including CT, R/F and Ultrasound. Existing rooms will also be repurposed for procedure functions 
including a minor procedure room and endoscopy. The existing decontamination room will be utilized for scope 
cleaning functions. The existing patient holding/recovery space will be utilized for radiology and procedural patient 
needs. Other spaces on the floor which will receive minor renovations include conversion of existing rehabilitation to 
administrative and departmental offices and establishment of bio-medical engineering and storage. Minor renovations 
are proposed for clinical support services currently located on this floor including pharmacy, laboratory and central 
sterile storage. The remainder of the second floor as well as the corridors will receive work associated with necessary 
infrastructure upgrades and cosmetic improvements including painting, ceilings, lighting, and minor repairs. 
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• Third Floor (32,697 SF) 
 
Major renovations will occur on the east side to create a 14 bed ventilator unit and respiratory therapy/pulmonary 
function department. Minor renovations will occur at the existing west bed unit to convert the existing semi-private 
patient rooms to 21 beds with required clearances for ventilator patients. Major renovations will occur at the core area 
in order to create handicapped accessible bathing facilities. The remainder of the rooms on the floor, as well as the 
corridors will receive work associated with necessary infrastructure upgrades and cosmetic improvements including 
painting, ceilings, lighting, and minor repairs. 
 
• Fourth Floor (31,084 SF) 
 
Major renovations will occur on the east side (former behavioral health unit) to create a 20 bed ventilator unit with 14 
oversized, universal private patient rooms for ventilator patients and 6 beds configured as semi-private patient suites. 
Minor renovations will occur at the existing west bed unit to convert the existing semi-private patient rooms to 20 beds 
with required clearances for ventilator patients. Major renovations will occur at the core area in order to create 
handicapped accessible bathing facilities. The remainder of the rooms on the floor, as well as the corridors will receive 
work associated with necessary infrastructure upgrades and cosmetic improvements including painting, ceilings, 
lighting, and minor repairs. 
 
• Fifth Floor (25,088 SF) 
 
Major renovations will occur on the east side to establish a 14 bed ventilator unit. Minor renovations will occur at the 
existing west bed unit to convert the existing semi-private patient rooms to 22 beds with required clearances for 
ventilator patients. Major renovations will occur at the core area to create handicapped accessible bathing facilities. 
The remainder of the rooms on the floor, as well as the corridors will receive work associated with necessary 
infrastructure upgrades and cosmetic improvements including painting, ceilings, lighting, and minor repairs. 
 
• Sixth Floor (25,088 SF) 
 
Cosmetic renovations will occur at the west patient bed unit to convert them for use as 40 general medical LTACH 
beds. Major renovations will occur at the core to create handicapped accessible bathing facilities. The east wing 
(8,280 SF) will receive work associated with necessary infrastructure upgrades. The remainder of the rooms on the 
floor, as well as the corridors will receive work associated with necessary infrastructure upgrades and cosmetic 
improvements including painting, ceilings, lighting, and minor repairs. 
 
• Seventh Floor (23,148 SF) 
 
Cosmetic renovations will occur at the east and west patient bed units to convert them for use as 50 general medical 
LTACH beds. Major renovations will occur at the core area to create handicapped accessible bathing facilities. The 
remainder of the rooms on the floor, as well as the corridors will receive work associated with necessary infrastructure 
upgrades and cosmetic improvements including painting, ceilings, lighting, and minor repairs. 
 
• Eighth Floor (17,208 SF) 
 
This level will house the boiler plant and the HVAC equipment including air handlers and exhaust fans. Penthouse 
infrastructure upgrade work shall include replacement of 6 existing AHU, replacement of all pumps, replacement of 
chiller # 3, modifying steam generator piping to provide hot water boiler stand by capacity and replacement of 
domestic hot water heating boilers. 
 
• Ninth Floor (5,400 SF) 
 
The elevator controls will be replaced and housed in this penthouse. 
 
Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
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project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Financial Summary, New York City Health and Hospitals 
Corporation- 2010-2008 

  
BFA Attachment B Cost Analysis 
  
BHFP Attachment Map 
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1. 111548 C Hospice of Orange & Sullivan Counties, Inc. 
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2. 112069 C Hospice Buffalo, Inc. 
(Erie County) 

 
 
 



 
 

Public Health and Health 
Planning Council 

Project # 111548-C 
Hospice of Orange and Sullivan Counties, Inc. 
 
County:  Orange (Newburgh) 

 
Program:  Hospice Services 

Purpose:  Construction 
 

Submitted:  June 28, 2011 

Executive Summary 
  

Description 
Hospice of Orange and Sullivan Counties, Inc., an 
existing not-for-profit corporation which operates an 
Article 40 hospice program serving the residents of 
Orange, Sullivan and Ulster Counties, requests 
approval to convert 2 hospice residence beds to be 
dually-certified as inpatient and residence beds at its 
hospice facility.  The hospice facility, The Kaplan 
Family Hospice Residence, is located at 1 Sunrise 
Lane, Newburgh. 
 
Upon approval, Hospice of Orange and Sullivan 
Counties, Inc. will add 2 dually-certified beds to the 3 
existing beds, for a total of 5 dually-certified hospice 
beds.  The existing hospice is currently certified for 8 
Article 40 hospice residence beds and 3 inpatient 
beds. 
 
DOH Recommendation 
Approval. 
 
Need Summary 
The Hospice Bed Need Methodology using 2013 
projections shows a need for 6, 4 and 7 inpatient 
hospice beds in Orange, Sullivan and Ulster Counties, 
respectively.  As of September 2011, there are 3 
operational inpatient hospice beds in Orange County 
and none in Sullivan and Ulster Counties. 
 
The inpatient hospice need in the tri-county region is 
17.  Approval of the CON will reduce the remaining 
need in the area to 15. 
 
Program Summary 
Hospice of Orange and Sullivan Counties, Inc. is 
currently in compliance with all applicable codes, rules, 
and regulations. 

Financial Summary 
There are no project costs associated with this 
application. 
 
Incremental Budget: Revenues: $  2,107,895 
   Expenses:     2,107,895 
   Gain/(Loss): $                0 
 
The applicant has demonstrated the capability to 
proceed in a financially feasible manner. 
 
Architectural Summary 
The purpose of this application is to add the ability to 
use two of the eight residential beds as inpatient beds 
when needed (“swing beds”), and to have them revert 
back to residential beds when not needed. 
 
The existing space has been certified as NYCRR Title 
10 Part 717 code compliant by a NYS licensed 
architect for use as dually certified beds meeting the 
requirement for institutional occupancies per the 
NFPA.  There is no renovation work associated with 
this CON project. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval. 
 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Hospice Orange and Sullivan Counties, Inc. currently operates the Kaplan Family Hospice Residence, which is located 
at 1 Sunrise Lane, Newburgh New York – Orange County. The applicant seeks approval to certify two (2) existing 
resident beds as inpatient beds when needed (swing) and have them revert to residential beds when not needed. 
 
The hospice residence serves the needs of patients who do not have family members or a suitable home setting for 
end-of-life care.  The service area for Hospice Orange and Sullivan Counties are Orange, Sullivan and Ulster 
Counties.   Based on 2013 projections, there is a need for 17 inpatient hospice beds in the tri-county area.  Hospice 
Orange and Sullivan Counties currently consists of three (3) inpatient hospice beds and eight (8) hospice residence 
beds. 
 
A dually certified bed in a hospice residence can be used for inpatient care if the patient’s condition worsens and or 
warrants an inpatient level of care.  A dually certified bed will allow the hospice to retain the patient in the residence 
rather than transferring them to another inpatient facility.  
 
The beds at the facility will be arrayed as follows: 
 

• Inpatient Certified    3 beds 
• Residence Beds   8 beds 
• Dually-Certified   2 beds 

 
The realignment of beds will enhance Hospice Orange and Sullivan Counties abilities to provide the hospice needs of 
the communities it serve.  
 
Conclusion 
Using 2013 projections, the Hospice Bed Need Methodology shows a need for 6, 4 and 7 inpatient hospice beds in 
Orange, Sullivan and Ulster Counties, respectively. As of September 2011, there are three (3) operational inpatient 
hospice beds in Orange County and none in Sullivan and Ulster Counties. 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Hospice of Orange and Sullivan Counties, Inc., a voluntary corporation, currently operates an Article 40 hospice which 
serves the residents of Orange, Sullivan, and Ulster Counties.  It is also currently certified to operate a 3-bed hospice 
inpatient unit and an 8-bed hospice residence unit in a freestanding facility located in Newburgh.  
 
The current proposal seeks approval to convert 2 of the 8 hospice residence beds into dually certified beds for both 
inpatient level of care and residence level of care. Chapter 154 of the Laws of 2004 was enacted to permit the dual 
certification of hospice residence beds for inpatient care, and regulations were subsequently developed and 
incorporated into 10 NYCRR.  The hospice agency reports that, since this hospice facility housing both a hospice 
inpatient unit and a hospice residence unit had already met hospice inpatient level construction standards when 
initially approved, the proposed conversion of 2 of the 8 hospice residence beds to dually certified beds for both 
inpatient level of care and residence level of care requires no construction reconfigurations.     
 
The one-story hospice inpatient and hospice residence facility will continue to consist of the same 3 bed hospice 
inpatient unit and 8 bed hospice residence unit.  Two of the 8 residence beds will merely be designated as dually 
certified beds for both hospice residence level of care and hospice inpatient level of care.  Each patient room 
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continues to be of sufficient size to accommodate a fold-out bed to allow family members to remain overnight in the 
patient’s room.  There will continue to be a common patient / family great room area, meditation room, kitchen and 
dining facilities, library, laundry, reception area, administrative offices, etc.  The kitchen and dining area continue to be 
available to families for individual food storage and meal preparation, and the multi-purpose great room area, 
meditation room, library, and reception area continue to be available for family activities and gatherings.  The facility 
will continue to prepare and serve the required three meals per day.               
 
Staffing for the facility will continue to utilize 24-hour RN coverage.  The direct care staffing schedule will include, at a 
minimum, 1 RN, 1 LPN, and 2 Home Health Aides on the day and evening shifts, seven days per week, and 1 RN, 1 
LPN, and 1 Home Health Aide on the night shift, seven days per week.  The same complete interdisciplinary care 
team will continue to be assigned specifically to the hospice inpatient / residence facility. Administrative oversight for 
the 3-bed hospice inpatient unit and 8-bed hospice residence unit (with 2 of the 8 hospice residence beds dually 
certified for both inpatient level of care and residence level of care) will continue to be conducted by the existing full 
time RN Hospice Residence Manager, and the onsite clinical management and oversight will continue to be conducted 
by the existing full time RN Clinical Nursing Coordinator.   
 
Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Operating Budget 
The applicant has submitted an incremental operating budget, in 2011 dollars, for the first and third years of operation, 
summarized below: 
 

 Year One Year Three
Revenues $2,047,596 $2,107,895
 
Expenses: 
  Operating $1,688,900 $1,739,567
  Capital 357,600 $368,328
Total Expenses $2,046,500 $2,107,895
 
Net Income $1,096 $0
 
Utilization: (patient days) 3,197 3,242
Cost per day $640.13 $650.18

 
 
Utilization by payor source, for the first and third years, is projected as follows: 
 

 Years One and Three 
Medicare          52% 
Medicaid         18% 
Private         15% 
Other         15% 

 
 
Expense and utilization assumptions are based on the applicant’s current and historical expense and utilization trends. 
 
Capability and Feasibility 
There are no project costs associated with this application. 
 
The submitted budget indicates a net income of $1,096 and $0 during the first and third years of operation, 
respectively.  Revenues are based on prevailing reimbursement methodologies for hospice services. 

Project # 111548-C Exhibit Page  4 



Project # 111548-C Exhibit Page  5 

 
Presented as BFA Attachment A is the financial summary of Hospice of Orange and Sullivan Counties, which indicates 
that the program has experienced average positive working capital and net asset position, and generated a net 
income of $1,114,716 and $528,273 for 2009 and 2010, respectively. 
 
Based on the preceding, it appears that the applicant has demonstrated the capability to proceed in a financially 
feasible manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The existing space has been certified as NYCRR Title 10 Part 717 code compliant by a NYS licensed architect for use 
as dually certified beds meeting the requirement for institutional occupancies per the NFPA.  There is no renovation 
work associated with this CON project. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
  

BFA Attachment A Financial Summary, Hospice of Orange & Sullivan Counties 
 
 
 

 



 
 

Public Health and Health 
Planning Council 

Project # 112069-C 
Hospice Buffalo, Inc. 
 
County:  Erie (Buffalo) 

 
Program:  Hospice Services 

Purpose:  Establishment and Construction 
 

Submitted:  August 5, 2011 

Executive Summary 
  

Description 
Hospice Buffalo, Inc., an existing not-for-profit 
corporation which operates an Article 40 hospice 
program serving the residents of Erie County, requests 
approval to convert 8 residence beds to inpatient beds 
with minor upgrades.  Hospice Buffalo, Inc. is located 
at the St. John Baptist Hospice Buffalo House, 111 
Maple St., Buffalo.   
 
Hospice Buffalo, Inc. is currently certified for 26 
inpatient beds at the Center for Hospice and Palliative 
Care – Mitchell Campus, 225 Como Park Blvd., 
Cheektowaga.  Hospice Buffalo, Inc. is also certified 
for 18 residence beds, of which 10 are located at 
Mitchell Campus and 8 at St. John Baptist Hospice 
Buffalo House.  They are also operate 4 dually-certified 
beds, of which 2 are located at Mitchell Campus 
Hospice House and 2 at the St. John Baptist Hospice 
Buffalo House.   
 
Upon approval, Hospice Buffalo, Inc. will have a 
capacity of 32 inpatient beds and 10 residence beds, 
with only 2 dually-certified beds at the Hospice House 
on the Mitchell Campus. 
 
The Center for Hospice & Palliative Care, Inc., a not-
for-profit organization, is the sole corporate member of 
Hospice Buffalo, Inc.  It was formed to deliver a 
comprehensive program of care to individuals and their 
families. 
 
Total project costs are estimated at $454,077. 
 
DOH Recommendation 
Approval. 
 

Need Summary 
The Hospice Bed Need Methodology, using 2013  
projections, shows a need for 38 inpatient hospice  
beds in Erie County. As of September 2011, there are 
26 operational inpatient hospice beds in the county.  
This illustrates a shortage of 10 beds in the planning 
area.  The proposed project is designed to almost 
completely alleviate the shortage of beds in the county. 
 
Program Summary 
Hospice Buffalo, Inc. is currently in compliance with all 
applicable codes, rules, and regulations.   
 
Financial Summary 
Project costs will be met with equity from the facility. 
 
Incremental Budget: Revenues: $  1,849,443 
   Expenses:     2,929,221 
   Gain/(Loss): $( 1,079,778) 
 
Hospice of Buffalo, Inc. will fund the incremental losses 
in years one and three from operations.  
 
It appears that the applicant has demonstrated the 
capability to proceed in a financially feasible manner. 
 
Architectural Summary 
The St. John Baptist Hospice Buffalo House is a 9,241 
SF one-story residence, with eight residential rooms 
which includes two dually certified beds.  The facility 
includes areas for clinical, administrative, facility 
operations and family use.  The project will include a 
new commercial kitchen, modifications to the family 
lounge and provisions for additional storage space.
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Recommendations 
  
Health Systems Agency 
There will be no HSA review of this project. 
 
Office of Health Systems Management 
Approval conditional upon: 
 
1. The applicant shall complete construction by October 1, 2014. In accordance with 10 NYCRR Part 710.2(b)(5) and 

710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the approval 
and this approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner.  
[AER] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 
Submission Guidelines DSG-01.  [AER] 

3. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-
01, prior to start of construction.  [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Hospice Buffalo Inc., located at 225 Como Park Boulevard Cheektowaga, New York in Erie County seeks CON 
approval to convert eight (8) residence hospice beds into eight (8) inpatient hospice beds resulting in a total of 32 
certified inpatient hospice beds. 
 
The hospice residence serves the needs of patients who do not have family members or a suitable home setting for 
end-of-life care.  The service area for Hospice Buffalo is Erie County.    As stated in the summary, based on 2013 
projections, there is a need for 38 inpatient hospice beds in the county.  Hospice Buffalo currently consists of twenty-
six (26) inpatient hospice beds and eighteen (18) hospice residence beds.  This leaves a shortage of 10 hospice 
inpatient beds in the planning area.   
 
The facility seeks CON approval to convert 8 hospice residence beds to 8 hospice inpatient beds. The hospice 
residence beds that are being converted are at the St. John Baptist Hospice Buffalo House and include 2 dually 
certified beds. 
 
After the conversion, the distribution of beds by location will be as follows:  
 

• Mitchell Campus: 
 

o 22 hospice inpatient beds; and 
o 10 resident beds (including 2 dually certified beds); 
 

• St John Baptist Hospice Buffalo House: 
 

o 8 hospice inpatient beds (including 2 dually certified beds). 
 
St. John Baptist House is a relatively new facility; therefore, the conversion of hospice residence beds to hospice 
inpatient beds will require minor upgrades. These upgrades include the following: 
 

o install a commercial grade kitchen; 
o renovate and enlarge the nurses station; 
o renovate the patient entrance and install a canopy; and 
o move the tub room in order to accommodate the new nurses station.  

 
Conclusion 
The Hospice Bed Need Methodology, using 2013 projections, shows a need for 38 inpatient hospice beds in Erie 
County. As of September 2011, there are 26 operational inpatient hospice beds in the county.  This illustrates a 
shortage of 10 beds in the planning area.  The proposed project is designed to almost completely alleviate the 
shortage of beds in the county 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Hospice Buffalo, Inc., a voluntary corporation, currently operates an Article 40 hospice which serves the residents of 
Erie County.  It is also currently certified to operate a 22-bed hospice inpatient unit and a 10-bed hospice residence 
unit (with 2 of these 10 residence beds dually certified for both inpatient care and residence care) in a freestanding 
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facility located in Cheektowaga, and another 8-bed hospice residence unit (with 2 of these 8 residence beds dually 
certified for both inpatient care and residence care) in a freestanding facility located in Buffalo.  
 
The current proposal seeks approval to convert the 8-bed hospice residence unit (with 2 of these 8 residence beds 
dually certified for both inpatient care and residence care) located in Buffalo, into an 8-bed hospice inpatient unit 
instead.  Since this hospice residence already required hospice inpatient level construction standards when initially 
approved due to its 2 dually certified beds, the proposed conversion to all hospice inpatient level beds requires 
minimal construction reconfigurations.     
 
The one-story hospice inpatient facility will continue to consist of the same 8 private patient rooms, 4 located on either 
side of the centralized nurses’ station.  Each room continues to contain a private bath with toilet, sink and shower, and 
each room has individual access to an exterior private screened-in porch.  Each room is of sufficient size to 
accommodate a fold-out bed to allow family members to remain overnight in the patient’s room.  There continues to be 
a separate tub room for patient use, and there will also be a separate guest room with full private bath available in the 
facility for family overnight stays, if desired.  There will continue to be a common patient / family lounge area, chapel / 
meditation room, kitchen and dining facilities, laundry, reception area, administrative offices, etc.  The kitchen and 
dining area are available to families for individual food storage and meal preparation, and the multi-purpose lounge 
area, chapel / meditation room, porch and courtyard are all available for family activities and gatherings.  In addition, a 
new commercial kitchen is being installed to prepare and serve the required three meals per day.               
 
Staffing for the inpatient unit will continue to utilize 24-hour RN coverage.  The direct care staffing schedule will 
include, at a minimum, 1 Charge RN, 1 RN, 1 LPN, and 1 Home Health Aide on each of the three shifts, seven days 
per week, to meet the needs of the inpatient level of care. A Social Worker and volunteers will be onsite daily, and 
physicians will make daily rounds.  The same complete interdisciplinary care team will continue to be available and 
assigned to both the Cheektowaga and Buffalo facilities.  Administrative oversight for the new 8-bed hospice inpatient 
unit will continue to be conducted by the existing Director of Inpatient and Resident Services, who has been, and will 
continue to be, responsible for overall management of both the Cheektowaga and Buffalo facilities.   
 
Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Total Project Costs and Financing 
Total project costs are estimated at $454,077, broken down as follows: 
 

New Construction $56,068
Renovation & Demolition 215,072
Site Development 8,748
Construction Contingency 37,721
Fixed Equipment 75,816
Architect/Engineering Fees 35,800
Movable Equipment 21,500
Application Fee 2,000
Additional Processing Fee 1,352
Total Project Cost $454,077

 
 
Project costs are based on a May 1, 2012 construction state date and nine month construction period, which will be 
equity-funded by the facility. 
 
Operating Budget 
The applicant has submitted an incremental operating budget, in 2011 dollars, for the first and third years of operation, 
summarized below: 
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 Year One Year Three 
  
Revenues $1,777,627 $1,849,440 
  
Expenses:  
  Operating 2,624,953 2,784,813 
  Capital  144,408 144,408 
Total Expenses $2,769,361 $2,929,221 
  
Net Loss ($991,734) ($1,079,781) 
  
Utilization: (patient days) 2738 2738 
Cost per day $1,011.45 $1,069,84 

 
 
Hospice Buffalo, Inc. will fund the losses in years one and three from operations. 
 
Utilization by payor source, for the first and third years, projected as follows: 
 

 Years One and Three 
Medicare 79% 
Medicaid   5% 
Private Pay   2% 
Other 14% 

 
 
Expense and utilization assumptions are based on the applicant’s current and historical expense and utilization trends. 
 
Capability and Feasibility 
Project cost of $454,077 will be provided as equity from the facility.  Presented as BFA Attachment A, is the financial 
summary of Hospice Buffalo, Inc., which indicates the availability of sufficient resources. 
 
The submitted budget indicates a net loss of $991,734 and $1,079,781 during the first and third year of operation, 
respectively.  Hospice Buffalo, Inc. has stated that while the eight-bed residence has incurred operational losses since 
it opened in 2008, by converting the residence beds to inpatient beds, the facility will not only decrease the operational 
losses by approximately $200,000 per year, but alleviate the shortage of inpatient beds.  Hospice of Buffalo, Inc. will 
fund the losses in years one and three from operations.  Revenues are based on prevailing reimbursement 
methodologies for hospice services.  The budget appears reasonable. 
 
As shown on BFA Attachment A, financial summary of Hospice Buffalo, Inc. indicates the facility has experienced 
positive working capital and net asset position and generated a net income of $4,375,811 and $3,524,753 for 2009 
and 2010, respectively. 
 
Based on the preceding, it appears that the applicant has demonstrated the capability to proceed in a financially 
feasible manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The St. John Baptist Hospice Buffalo House is a 9,241 SF one-story residence with eight residential rooms, which 
includes two dually certified beds. The facility includes areas for clinical, administrative, facility operations and family 
use. 
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The project will include a new commercial kitchen, modifications to the family lounge and provisions for additional 
storage space. Since inpatient meals will be prepared in the new commercial kitchen, the size of the family kitchen will 
be reduced, allowing for the relocation of vending from the lounge. This change will improve circulation, eliminate 
clutter and improve the visual quality of the family lounge. The commercial kitchen will be equipped to handle service 
for eight inpatients for three meals daily.  
 
The rear patient entrance will be modified with a new covered drop off area and entrance way which will allow drivers 
and paramedics to pull under the portico and transport the new inpatients from vehicles into the building under more 
protected conditions. The existing garage will be converted for use as storage and office space.    
 
The mechanical system will be modified to accommodate the addition and relocation of supply and return air devices. 
The new kitchen will require removal of a unit heater and associated flues, piping and wiring. New lighting will be 
provided for all areas undergoing changes. The existing sprinkler system will be modified for relocation of sprinkler 
heads in the nurses’ station, tub room and kitchen. The existing fire alarm system shall be retained and expanded to 
meet the requirements for the buildings future program. 
 
Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A   Financial Summary, Hospice Buffalo, Inc. 
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Residential Health Care Facilities Ventilator Beds- Construction Exhibit #3 
 

 

 Number Applicant/Facility 
 

1. 072112 C Oakwood Operating Co., LLC d/b/a Affinity Skilled Living and  
Rehabilitation Center 
(Suffolk County) 
 

2. 071024 C Long Beach Memorial Nursing Home, Inc. d/b/a Komanoff Center for 
Geriatric and Rehabilitation Medicine 
(Nassau County) 
 

3. 112096 C Nesconset Acquisition, LLC d/b/a Nesconset Center for Nursing  
and Rehabilitation 
(Suffolk County) 
 

4. 071077 C North Sea Associates, LLC d/b/a The Hamptons Center for  
Rehabilitation and Nursing 
(Suffolk County) 



 
 

Public Health and Health 
Planning Council 

Project # 072112-C 
Oakwood Operating Co., LLC 
 d/b/a Affinity Skilled Living and Rehabilitation Center 
 
County:  Suffolk (Oakdale) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  October 16, 2007 

Executive Summary 
  

Description 
Oakwood Operating Co., LLC d/b/a Affinity Skill Living 
and Rehabilitation Center (Affinity), a 280-bed 
residential health care facility (RHCF) located at 305 
Locust Avenue, Oakdale, requests approval to certify a 
20-bed ventilator-dependent service through the 
conversion of 20 existing RHCF beds. 
 
DOH Recommendation 
Disapproval. 
 
Need Summary 
In its ongoing effort to review all active RHCF 
certificate-of-need (CON) applications for the addition 
or expansion of ventilator services, the Department 
issued correspondence on June 24, 2011 to request 
pending applicants for the Long Island region (Nassau-
Suffolk counties) to update their CONs to justify the 
approval of their requests.  This CON is one of the four 
pending applications to receive such correspondence. 
 
Following receipt of this additional information from 
applicants by the August 1, 2011 due date, 
Department staff conducted a thorough review of these 
four CONs, the existing RHCF ventilator-dependent 
resources on Long Island, and the present need for 
such services.  Based on the ventilator bed need 
methodology in 10 NYCRR Section 709.17, the 
Department’s finds that no public need for additional 
ventilator beds currently exists in the Long Island 
region. 
 
The overall occupancy rate for existing ventilator beds 
in the planning area is 75%.   
 

Long-term ventilator units are expected to maintain an 
occupancy rate of 95%.  Based on the low occupancy 
rates at South Shore Healthcare and Meadowbrook 
Care Center, and the fact that a new long-term 
ventilator bed program just opened up in Cold Spring 
Hills Center, there are available ventilator beds in the 
Nassau-Suffolk planning area. 
 
Therefore, all four CONs are being recommended for 
disapproval. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Disapproval. 
 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Oakwood Operating Co., LLC d/b/a Affinity Skill Living and Rehabilitation Center (Affinity) is located at 305 Locust 
Avenue, Oakdale, Suffolk County.  The bed request for this application is tabulated below: 

 
Requested Bed Capacity Change 

Service Existing  Requested  Revised  
RHCF 280 -20 260
Ventilator     0 +20   20

Total 280 0 280
 

 
Affinity’s occupancy rates for 2009 and 2010 were as follows: 
 

Occupancy Rates 
Service RHCF Beds 2009 2010 
RHCF 280 96.4% 94.6% 

                             SOURCE: RHCF Cost Reports 
 
709.17-Need for Long-Term Ventilator Beds 
Based on 709.17 the planning area for determining need for long-term ventilator beds is the region of Nassau and 
Suffolk Counties combined.  
 
Based on the 709.17 need regulations, there is no need for additional ventilator beds in the Nassau-Suffolk region. 
  
The Department considered the following data in determining the need for long term ventilator beds in the planning 
area.  
 

709.17 - Long-Term Ventilator Beds 
Total live discharges for DRG (003, 004 and 207) from SPARCS 2009: 
Nassau-Suffolk Region 1,271 live discharges 
Plus 10% 1,398 discharges 
.32=long-term vent patients 448 
ALOS=125 days 56,000 total pt. days 
Average Daily Census 153.4 
Occupancy Rate =.95 161 ventilator beds 
Existing and Approved Beds 162 ventilator beds 
Remaining Need -1 ventilator beds 

 
 

Existing Long-Term Ventilator Bed Occupancy-Rate Nassau-Suffolk Region 
Facility # Vent Beds 2010 
South Shore Healthcare 24 26.2% 
Meadowbrook Care Center 10 69.2% 
A. Holly Patterson ECF 20 93.2% 
Woodmere Rehab & Health Care 16 99.5% 
Townhouse Center for Rehab & Nursing 20 98.9% 
Cold Spring Hills Center 241 - 

                                                     1Cold Spring Hills Center opened a 24 bed ventilator unit in February, 2011 
                                  SOURCE: RHCF Cost Reports 
 
The overall occupancy rate for existing ventilator beds in the planning area is 75%.   The applicant did not provide 
data to demonstrate that hospital patients in the planning area must wait long periods of time to be discharged to a 
residential health care facility with long-term ventilator care.  
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There is no health systems agency (HSA) for this planning area.   
 
Recommendation 
From a need perspective, disapproval is recommended 
 
 

Attachments 
  
 

BHFP Attachment Map 
 

 



 
 

Public Health and Health 
Planning Council 

Project # 071024-C 
Long Beach Memorial Nursing Home, Inc. 
 d/b/a Komanoff Center for Geriatric and Rehabilitative Medicine 
 
County:  Nassau (Long Beach) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  February 16, 2007 

Executive Summary 
  

Description 
Long Beach Memorial Nursing Home, Inc. d/b/a 
Komanoff Center for Geriatric Rehabilitative Medicine 
(Komanoff Center), an existing 200-bed not-for-profit 
hospital-based residential health care facility (RHCF) 
located at 375 East Bay Drive, Long Beach, requests 
approval to certify a 10-bed ventilator-dependent 
service through the conversion of 10 existing RHCF 
beds. 
 
DOH Recommendation 
Disapproval. 
 
Need Summary 
In its ongoing effort to review all active RHCF 
certificate-of-need (CON) applications for the addition 
or expansion of ventilator services, the Department 
issued correspondence on June 24, 2011 to request 
pending applicants for the Long Island region (Nassau-
Suffolk counties) to update their CONs to justify the 
approval of their requests.  This CON is one of the four 
pending applications to receive such correspondence. 
 
Following receipt of this additional information from 
applicants by the August 1, 2011 due date,  
 
Department staff conducted a thorough review of these 
four CONs, the existing RHCF ventilator-dependent 
resources on Long Island, and the present need for 
such services.  Based on the ventilator bed need 
methodology in 10 NYCRR Section 709.17, the 
Department’s find that no public need for additional 
ventilator beds currently exists in the Long Island 
region. 
 
 

 
The overall occupancy rate for existing ventilator beds 
in the planning area is 75%.   
 
Long-term ventilator units are expected to maintain an 
occupancy rate of 95%.  Based on the low occupancy 
rates at South Shore Healthcare and Meadowbrook 
Care Center, and the fact that a new long-term 
ventilator bed program just opened up in Cold Spring 
Hills Center, there are available ventilator beds in the 
Nassau-Suffolk planning area. 
 
Therefore, all four CONs are being recommended for 
disapproval.  
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Disapproval. 
 
State Council Recommendation 
December 8, 2011 
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Need Analysis 
 
Background 
Long Beach Memorial Nursing Home, Inc. d/b/a Komanoff Center for Geriatric and Rehabilitation Medicine (Komanoff 
Center) is located at 375 East Bay Drive, Long Beach, Nassau County.  The bed request for this application is 
tabulated below: 
 

Requested Bed Capacity Change 
Service Existing Requested Revised
RHCF 200 -10 190
Ventilator     0 +10   10

Total 200 0 200
 
 
Komanoff Center’s occupancy rates for 2009 and 2010 were as follows: 
 

Occupancy Rate 
Service RHCF Beds 2009 2010 

RHCF 200 90.9% 87.1% 
                                                                  SOURCE: RHCF Cost Reports 
 
709.17-Need for Long-Term Ventilator Beds 
Based on 709.17, the planning area for determining need for long-term ventilator beds is the region of Nassau and 
Suffolk Counties combined. 
 
Based on the 709.17 need regulations, there is no need for additional ventilator beds in the Nassau-Suffolk region.   
 
The Department considered the following data in determining the need for long term ventilator beds in the planning 
area.  
 

709.17 - Long-Term Ventilator Beds 
Total live discharges for DRG (003, 004 and 207) from SPARCS 2009: 

Nassau-Suffolk Region 1,271 live discharges 
Plus 10% 1,398 discharges 
.32=long-term vent patients 448 
ALOS=125 days 56,000 total pt. days 
Average Daily Census 153.4 
Occupancy Rate =.95 161 ventilator beds 
Existing and Approved Beds 162 ventilator beds 
Remaining Need -1 ventilator beds 

 
 

Existing Long-Term Ventilator Bed OccupancyRate -Nassau-Suffolk Region 
Facility # Vent Beds 2010 
South Shore Healthcare 24 26.2% 
Meadowbrook Care Center 10 69.2% 
A. Holly Patterson ECF 20 93.2% 
Woodmere Rehab & Health Care 16 99.5% 
Townhouse Center for Rehab & Nursing 20 98.9% 
Cold Spring Hills Center 241 - 

1Cold Spring Hills Center opened a 24 bed ventilator unit in February, 2011 
SOURCE: RHCF Cost Reports 

 
The overall occupancy rate for existing ventilator beds in the planning area is 75 percent.   The applicant did not 
provide data that demonstrates that hospital patients in the planning area must wait long periods of time to be 
discharged to a residential health care facility with long-term ventilator care.  
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There is no health systems agency (HSA) for this planning area.   
 
Recommendation 
From a need perspective, disapproval is recommended. 
 
 

Attachments 
 
 
 BHFP Attachment Map 
 
 



 
 

Public Health and Health 
Planning Council 

Project # 112096-C 
Nesconset Acquisition, LLC 
 d/b/a Nesconset Center for Nursing and Rehabilitation 
 
County:  Suffolk (Nesconset) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  August 15, 2011 

Executive Summary 
  

Description
Nesconset Acquisition, LLC d/b/a Nesconset Center 
for Nursing and Rehabilitation (Nesconset Center), a 
240-bed proprietary residential health care facility 
(RHCF) located at 100 Southern Boulevard, 
Nesconset, requests approval to certify a 20-bed 
ventilator-dependent service through the conversion of 
20 RHCF beds.  The 20-bed vent unit would consist of 
10 adult and 10 pediatric ventilator-dependent beds. 
 
DOH Recommendation 
Disapproval. 
 
Need Summary 
In its ongoing effort to review all active RHCF 
certificate-of-need (CON) applications for the addition 
or expansion of ventilator services, the Department 
issued correspondence on June 24, 2011 to request 
pending applicants for the Long Island region (Nassau-
Suffolk counties) to update their CONs to justify the 
approval of their requests.  This CON is one of the four 
pending applications to receive such correspondence. 
 
Following receipt of this additional information from 
applicants by the August 1, 2011 due date, 
Department staff conducted a thorough review of these 
four CONs, the existing RHCF ventilator-dependent 
resources on Long Island, and the present need for 
such services.  Based on the ventilator bed need 
methodology in 10 NYCRR Section 709.17, the 
Department’s finds that no public need for additional 
ventilator beds currently exists in the Long Island 
region.  
 
The overall occupancy rate for existing ventilator beds 
in the planning area is 75%.   

Long-term ventilator units are expected to maintain an 
occupancy rate of 95%.  Based on the low occupancy 
rates at South Shore Healthcare and Meadowbrook 
Care Center, and the fact that a new long-term 
ventilator bed program just opened up in Cold Spring 
Hills Center, there are available ventilator beds in the 
Nassau-Suffolk planning area. 
 
Therefore, all four CONs are being recommended for 
disapproval.  
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Disapproval. 
 
State Council Recommendation 
December 8, 2011 
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Need Analysis 
 
Background 
Nesconset Acquisitions, LLC d/b/a Nesconset Center for Nursing and Rehabilitation (Nesconset Center) is located at 
100 Southern Boulevard, Nesconset, Suffolk County.  The bed request for this application is tabulated below: 
 
  

Requested Bed Capacity Change 
Service Existing Requested Revised 
RHCF 240 -20 220 
Adult Ventilator 0 +10 10 
Pediatric Ventilator     0 +10   10 

Total 240 0 240 
 
 
Nesconset Center’s occupancy rates for 2009 and 2010 were as follows: 
 

Occupancy Rate 
Service RHCF Beds 2009 2010 
RHCF 240 95.1% 92.3% 

                                                                         SOURCE: RHCF Cost Reports 
 
709.17-Need for Long-Term Ventilator Beds 
Based on 709.17, the planning area for determining need for long-term ventilator beds is the region of Nassau and 
Suffolk Counties combined.   
 
Based on the 709.17 need regulations, there is no need for additional ventilator beds in the Nassau-Suffolk region. 
 
The department considered the following data in determining the need for long term ventilator beds in the planning 
area.  
 

709.17 - Long-Term Ventilator Beds 
Total live discharges for DRG (003, 004 and 207) from SPARCS 2009: 

Nassau-Suffolk Region 1,271 live discharges 
Plus 10% 1,398 discharges 
.32=long-term vent patients 448 
ALOS=125 days 56,000 total pt. days 
Average Daily Census 153.4 
Occupancy Rate =.95 161 ventilator beds 
Existing and Approved Beds 162 ventilator beds 
Remaining Need -1 ventilator beds 

 
 

Existing Long-Term Ventilator Bed Occupancy Rate - Nassau-Suffolk Region 
Facility # Vent Beds 2010 
South Shore Healthcare 24 26.2% 
Meadowbrook Care Center 10 69.2% 
A. Holly Patterson ECF 20 93.2% 
Woodmere Rehab & Health Care 16 99.5% 
Townhouse Center for Rehab & Nursing 20 98.9% 
Cold Spring Hills Center 241 - 

                                           1Cold Spring Hills Center opened a 24 bed ventilator unit in February, 2011 
                            SOURCE: RHCF Cost Reports 
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The overall occupancy rate for existing ventilator beds in the planning area is 75%.   The applicant did not provide 
data to demonstrate that hospital patients in the planning area must wait long periods of time to be discharged to a 
residential health care facility with long-term ventilator care.  
 
There is no health systems agency (HSA) for this planning area.   
 
Recommendation 
From a need perspective, disapproval is recommended. 
 
 

Attachments 
 
 
 BHFP Attachment Map 
 
 



 
 

Public Health and Health 
Planning Council 

Project # 071077-C 
North Sea Associates, LLC 
 d/b/a The Hamptons Center for Rehabilitation and Nursing 
 
County:  Suffolk (Southampton) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  April 18, 2007 
 

Executive Summary 
  

Description 
North Sea Associates, LLC d/b/a The Hamptons 
Center for Rehabilitation and Nursing (The Hamptons 
Center), a 280-bed proprietary residential health care 
facility (RHCF) located at 64 County Road 39, 
Southampton, requests approval to certify a 22-bed 
ventilator-dependent service through the conversion of 
22 existing RHCF beds. 
 
DOH Recommendation 
Disapproval. 
 
Need Summary 
In its ongoing effort to review all active RHCF 
certificate-of-need (CON) applications for the addition 
or expansion of ventilator services, the Department 
issued correspondence on June 24, 2011 to request 
pending applicants for the Long Island region (Nassau-
Suffolk counties) to update their CONs to justify the 
approval of their requests.  This CON is one of the four 
pending applications to receive such correspondence. 
 
Following receipt of this additional information from 
applicants by the August 1, 2011 due date, 
Department staff conducted a thorough review of these 
four CONs, the existing RHCF ventilator-dependent 
resources on Long Island, and the present need for 
such services.  Based on the ventilator bed need 
methodology in 10 NYCRR Section 709.17, the 
Department’s finds that no public need for additional 
ventilator beds currently exists in the Long Island 
region. 
  
The overall occupancy rate for existing ventilator beds 
in the planning area is 75%.   

 
Long-term ventilator units are expected to maintain an 
occupancy rate of 95%.  Based on the low occupancy 
rates at South Shore Healthcare and Meadowbrook 
Care Center, and the fact that a new long-term 
ventilator bed program just opened up in Cold Spring 
Hills Center, there are available ventilator beds in the 
Nassau-Suffolk planning area. 
 
Therefore, all four CONs are being recommended for 
disapproval.  
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Disapproval. 
 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
North Sea Associates, LLC d/b/a The Hamptons Center for Rehabilitation and Nursing (The Hamptons Center) is 
located at 64 County Road 39, Southampton, Suffolk County.  The bed request for this application is tabulated below: 
 

Requested Bed Capacity Change 
Service Existing Requested Revised  
RHCF 280 -22 258 
Ventilator     0 +22   22 

Total 280 0 280 
 
 

Occupancy Rate 
Service RHCF Beds 2009 2010 
RHCF 280 96.4% 94.6% 

                                                         SOURCE: RHCF Cost Reports 
 
709.17-Need for Long-Term Ventilator Beds 
Based on 709.17, the planning area for determining need for long-term ventilator beds is the region of Nassau and 
Suffolk Counties combined. 
 
Based on the 709.17 need regulations, there is no need for additional ventilator beds in the Nassau-Suffolk region.   
 
The Department considered the following data in determining the need for long term ventilator beds in the planning 
area.  
 

709.17 - Long-Term Ventilator Beds 
Total live discharges for DRG (003, 004 and 207) from SPARCS 2009: 
Nassau-Suffolk Region 1,271 live discharges 
Plus 10% 1,398 discharges 
.32=long-term vent patients 448 
ALOS=125 days 56,000 total pt. days 
Average Daily Census 153.4 
Occupancy Rate =.95 161 ventilator beds 
Existing and Approved Beds 162 ventilator beds 
Remaining Need -1 ventilator beds 

 
 

Existing Long-Term Ventilator Bed Occupancy Rate-  Nassau-Suffolk Region 
Facility # Vent Beds 2010 
South Shore Healthcare 24 26.2% 
Meadowbrook Care Center 10 69.2% 
A. Holly Patterson ECF 20 93.2% 
Woodmere Rehab & Health Care 16 99.5% 
Townhouse Center for Rehab & Nursing 20 98.9% 
Cold Spring Hills Center 241 - 

                                          1Cold Spring Hills Center opened a 24 bed ventilator unit in February, 2011 
                            SOURCE: RHCF Cost Reports 
 
The overall occupancy rate for existing ventilator beds in the planning area is 75 percent.   The applicant did not 
provide data to demonstrate that hospital patients in the planning area must wait long periods of time to be discharged 
to a residential health care facility with long term ventilator care.  
 
There is no health systems agency (HSA) for this planning area.   
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Recommendation 
From a need perspective, disapproval is recommended. 
 
 

Attachments 
  
 

BHFP Attachment Map 
 

 



 
New York State Department of Health 

Public Health and Health Planning Council 
 

November/December 2011 
 
 
 
Residential Health Care Facilities - Construction Exhibit #4 
 
 
 Number Applicant/Facility 

 
1. 102376 C Albany County Nursing Home 

(Albany County) 
 

2. 111061 C Shorefront Jewish Geriatric Center 
(Kings County) 
 

   
 
 



 
 

Public Health and Health 
Planning Council 

Project # 102376-C 
Albany County Nursing Home 
 
County:  Albany (Albany) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  November 15, 2010 

Executive Summary 
  

Description 
Albany County Nursing Home, a 250-bed county-owned 
residential health care facility (RHCF), requests approval 
to construct a 200-bed replacement facility and certify a 
30-slot adult day health care program (ADHCP).  The 
200-bed facility will consist of 180 RHCF beds and 20 
ventilator-dependent beds.  Currently, the facility does not 
consist of any ventilator-dependent beds.   
 
This new facility will be constructed on land adjacent to 
the existing facility, which has reached the end of its 
useful life.  The County is proposing that this new facility 
will address deficiencies in the existing building, including 
a lack of air conditioning, storage space and sprinkler 
system. 
 
Construction of this new facility will comply with the 
recommendations of the Commission on Health Care 
Facilities in the 21st Century (the “Berger Commission”).  
The Commission recommended the merger of Ann Lee 
Infirmary and Albany County Nursing Home, building a 
modern unified facility, and downsizing the number of 
nursing home beds.  Ann Lee and Albany County Nursing 
Home have been merged at the recommended number of 
RHCF beds.   
 
Total project costs are estimated at $70,938,554. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
Albany County Nursing Home proposes to decertify 50 
RHCF beds and certify a 30-slot ADHCP.  Albany County 
has exceeded the RHCF bed need by 65 beds.    
 
 
 

 
The decertification of beds will bring Albany County closer 
to the 2016 planning optimum.  After this replacement 
facility has been completed the projected excess capacity 
for the County will be reduced to 15 beds. 
 
Program Summary 
The replacement of the Albany County Nursing Home 
with a modern nursing facility will provide a significantly 
improved residential environment.  The facility design is in 
keeping with contemporary nursing home design 
concepts; however several noted issues should be 
addressed and incorporated into the final design. 
 
Financial Summary 
Project costs will be met via General Obligation Bonds 
(30 yrs. @ 4.00%). 
 
Budget:  Revenues: $  24,327,915 
  Expenses:     50,813,787 
  Gain/(Loss):     $ (26,485,872) 
 
The applicant provided a letter from the Albany County 
Executive’s Office indicating the County’s willingness to 
continue to offset the losses.  Also, the applicant provided 
documentation from the County Legislature supporting 
and directing the submission of this Certificate of Need 
application. 
 
Subject to the noted contingency, it appears that the 
applicant has demonstrated the capability to proceed in a 
financially feasible manner. 
 
Architectural Summary 
The proposed replacement RHCF and new ADHCP will 
be attached.  The new facility will be a two-story building 
with a total of 187,590 SF.  The existing facility will be 
decommissioned.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Section 2802.7 states that all sponsors whose applications require review by the State 
Hospital Review and Planning Council shall pay an additional fee of fIfty-five hundredths of one percent of the total 
capital value of the project, exclusive of CON fees.  [PMU]  

2. Submission and acceptable programmatic review and approval of final floor plans.[LTC] 
3. Submission of the County Bond and Note Resolution that is acceptable to the Department of Health.  Included 

with the submitted bond and note resolution, must be a sources and uses statement and debt amortization 
schedule, for both new and refinanced debt.[BFA] 

 
Approval conditional upon: 
 
1. An acceptable plan for reducing census at the existing 250 bed Albany County Nursing Home, which may include 

the transfer of residents to other facilities, must be submitted to the Capital District Regional Office for review and 
approval before the transfer of residents from the facility.[LTC] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 
Submission Guidelines DSG-01. [AER] 

3. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-
01, prior to the applicant’s request for, and Department’s granting approval for the start of construction. [AER] 

4. The applicant shall start construction on or before April 1, 2012 and complete construction by April 1, 2015 upon 
the filing of Final Construction Documents in accordance with 10 NYCRR section 710.7. In accordance with 10 
NYCRR Part 710.2(b)(5), if construction is not started on or before the start date, this shall constitute 
abandonment of the approval.  In accordance with Part 710.10(a), this approval shall be deemed cancelled, 
withdrawn and annulled without further action by the Commissioner. [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Albany County Nursing Home, a 250-bed public residential health care facility (RHCF) located at Albany-Shaker Road 
Albany, New York, proposes to decertify 50 residential health care facility (RHCF) beds and certify a 30 slot adult day 
health care program.   The planning area of the county of Albany currently exceeds the projected 2016 RHCF bed 
need by 65 beds.  Decertifying 50 RHCF beds will help the county of Albany better align capacity with the projected 
planning optimum for needed RHCF resources.  The resulting projected excess capacity after the replacement is 
constructed is reduced to 15 beds.  
 
There is no need to review patient displacement due to the number of physical A’s and B’s at the facility, along with 
the number of available beds in the capital region. 
 

RHCF Need – Albany 
2016 Projected Need 1,844 1,844 
Current Beds 1,889  
Beds Under Construction 20  
Total Resources 1,909  
Resource After Bed Reduction  1,859 
Unmet Need - 65 - 15 

 
 
Albany County exceeds the established need by 65 RHCF beds.  
 
Albany County Nursing Home, an existing Article 28 RHCF, has utilization above that of Albany County for 2008 but 
was below that in 2009 as shown in Table 1 below. The facility did not report in 2007. 
 

RHCF Occupancy 2007 2008 2009 
Albany County Nursing Home  Did Not Report 102.3% 94.0% 
Albany County 97.7% 99.03% 94.6% 

 
 
At the end January 2010, Albany County Nursing Home had a CMI of .94 with 17 Physical A’s and 10 Physical B’s. 
 
Conclusion 
Albany County Nursing Home proposes to decertify 50 residential health care facility (RHCF) beds and certify a 30-slot 
adult day health care program. Albany County has exceeded the RHCF bed need by 65 beds.   The decertification of 
beds will bring Albany County closer to the 2016 planning optimum.   After this replacement facility has been 
completed, the projected excess capacity will be reduced to 15 beds. 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Facility Information 
 

 Existing Proposed 
Facility Name Albany County Nursing Home Same 
Address Heritage Lane-County Road 151 

Albany, NY 12211 
Same 

RHCF Capacity 250 200 
ADHC Program Capacity 0 30 
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Type of Operator County Same 
Class of Operator Public Same 
Operator Albany County Same 

 
 
Albany County Nursing Home is a 250 bed nursing home located at 780 Albany Shaker Road, Albany.  Consistent 
with the Berger Commission recommendation of January 1, 2007, Albany County closed the antiquated Ann Lee 
Home, a sister 175 bed nursing home, and relocated those residents into the Albany County Nursing Home with the 
total bed complement downsized to 250 beds.  In conformance with the second part of the Berger recommendation, 
Albany County has now submitted a proposal to replace the Albany County Nursing Home building with a new, 
reduced capacity nursing home of 200 beds, to be located on adjacent County-owned land which was the former 
Heritage Park baseball field.  The state of the art nursing facility will include a 20 bed ventilator dependent bed unit 
and a 30 slot adult day health care program.  
 
The addition of ventilator dependent beds will offer a significantly needed service to the Capital District, since there is 
only a single ventilator unit operating in the entire Northeastern New York planning region--an 18 bed unit located at 
Pathways Nursing and Rehabilitation Center in Schenectady County.  The ventilator unit will comply with the code 
requirements of 10 NYCRR 713-4.5, including piped in oxygen and suction in all 20 rooms, a shower area large 
enough to accommodate stretchers and an equipment room with a hand washing sink.  The single resident rooms will 
be generously sized at 220 square feet in order to accommodate bariatric and hospice residents.  The rooms will 
feature wide doors and accommodations and associated lifts for the bariatric residents, and additional space in the 
rooms for family members of hospice residents.   
 
The new nursing home will also include two specialty units, a secured 30 bed behavioral unit and a 30 bed dementia 
unit.  The applicant is continuing to develop the program for the operation of these units.  As an adjunct to the short 
term rehabilitation program, the proposed facility will offer “home bound training” in two efficiency apartments located 
adjacent to Nursing Unit “A”.  The intention of the program is to ensure that residents discharged back to their homes 
will be able to resume the tasks of daily living, including cooking, cleaning and personal care activities. 
 
The nursing home will certify outpatient therapy services, which will include a hydrotherapy pool, through its 
rehabilitation department. Adjacent to the outpatient rehabilitation program the nursing home will operate a 30 slot 
adult day health care program.  The program will operate in full compliance with 10 NYCRR 425.5 and 714.4.   
 
Physical Environment 
The single story nursing units are all located on the main floor, arranged in three 40-bed conventional SNF units, a 20-
bed ventilator/bariatric/hospice unit and twin 30-bed secured units.  The three conventional units and ventilator unit will 
be square buildings with a central hallway with rooms facing the outside or interior courtyard. The two secured units 
will be triangular shaped and located at the upper end of the site, with rooms facing the outside or center courtyard.  
All nursing units will contain 100% single bedded rooms with ADA-compliant bathrooms which include individual 
showers.  Each nursing unit will include necessary lounge and dining space, and an adequate number of isolation 
rooms. 
    
The adult day health care program and outpatient services program will be accessed through a separate entrance on 
the lower end or rear of the site.  The adult day health care program will be constructed as fully compliant with 10 
NYCRR 714.4.  The lower level will extend below the “A” and “B” Buildings with additional access through elevators in 
the central connector adjacent to the training apartments.  Ancillary services and offices including pharmacy, dental, 
recreation therapy and optometry are all situated in the lower area, as well as mechanical and support functions 
including the laundry, medical records and central storage.   
 
Compliance  
Albany County Nursing Home is in current compliance with all codes, rules and regulations. 
 
Conclusion 
The replacement of the Albany County Nursing Home with a modern nursing facility will implement the second phase 
of the Berger recommendation and provide a significantly improved residential environment.  The facility design is in 
keeping with contemporary nursing home design concepts.  However several issues should be addressed and 
incorporated into the final design: 
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1. Showers in the resident bedrooms must be a minimum dimension of 4’ by 5’ to ensure  
  handicap accessibility.  
2. Plans must demonstrate dining space in compliance with 10 NYCRR 713-2.6. 
3. Plans must demonstrate lounge space in compliance with 10 NYCRR 713-3.9. 
4. A toilet available for resident use must be located adjacent to all dining areas. 
5. A toilet available for resident use must be located adjacent to the beauty parlor and lounge  
  areas by the atrium. 
6. The applicant may entertain the option of incorporating a few double rooms, or special accommodations  
  such as adjoining rooms, in the design for couples.  This would provide an additional home-like  
  enhancement and choice normally provided for residents admitted to a residential health care facility. 
7. Programmatic information reflecting the design of the two secure units should be submitted with final  
  design drawings. 

 
 
Recommendation 
From a programmatic perspective, contingent approval is recommended.   
 
 

Financial Analysis 
   
Total Project Cost and Financing 
Total project cost, which is for new construction, architect/engineering fees, construction manager fees and the 
acquisition of moveable equipment, is estimated at $70,938,554, further itemized as follows: 
 

New Construction $47,745,047
Site Development 3,979,205
Design Contingency 4,137,408
Construction Contingency 2,585,649
Architect/Engineering Fees 3,674,383
Construction Manager Fees 2,096,687
Moveable Equipment 2,921,658
Telecommunications 15,000
Financing Costs 925,500
Interim Interest Expense 2,468,000
CON Fee 2,000
Additional Processing Fee        388,017
Total Project Cost $70,938,554

 
 
Project costs are based on an April 1, 2012 construction start date and a thirty month construction period. 
 
The costs for this project, excluding the CON fees and the additional processing fees, are broken down as follows: 
 

Nursing Facility $69,805,032
Adult Day Health Care Program 743,505

 
Based on a mid-point of construction in 2013, the Bureau of Architectural and Engineering Facility Planning has 
determined that the respective costs exceed the construction cap per bed.  As a result, the total allowable 
reimbursement is limited to $55,805,522. 
 
Reimbursable project cost will be $55,805,522, as shown below: 
 

Nursing Facility Beds - $268,000 x 180 $48,240,000 
Ventilator Dependent - $268,000 x 1.20% allowance x 20 6,432,000 
ADHCP Costs 743,505 
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CON Application Fee 2,000 
Additional Processing Fee        388,017 
Total Reimbursable Project Cost $55,805,522 

 
 
The applicant’s financing plan appears as follows: 
 

General Obligation Bonds (4.00% for thirty years) $70,938,554 
 
 
The Department of Health has determined that reimbursement should be allowed 80% of the allowed reimbursable 
project cost for reimbursement purposes instead of the 75% reimbursement limit due to the applicant decertifying 50 
beds. 
 
Operating Budget 
The applicant has submitted an operating budget for the whole facility, in 2011 dollars, for the third year after the 
replacement facility.  The budget is summarized below: 
 
Nursing Facility & Ventilator Beds 
 

 Per Diem       Total 
Medicaid (Nursing Facility) $260.64 $12,200,685 
Medicaid (Ventilator) 537.47 3,269,482 
Medicare (Nursing Facility) 450.01 4,213,013 
Medicare (Ventilator) 449.79 252,784 
Private Pay (Nursing Facility) 449.96 1,404,338 
Private Pay (Ventilator) 600.61 174,178 
Commercial (Nursing Facility) 449.96 1,404,338 
Other 659,434 
Total Revenues $23,578,252 
  
Expenses:  
  Operating $651.75 $45,199,001 
  Capital 70.87 4,914,926 
Total Expenses $722.62 $50,113,927 
  
Excess of Revenues over Expenses ($26,535,675) 
  
Utilization: (patient days)  
Nursing Facility Patient Days 62,416 
Ventilator Dependent 6,934 
Occupancy Nursing Facility 95.00% 
Occupancy Ventilator Dependent 94.98% 

 
 
 The following is noted with respect to the submitted RHCF operating budget: 
 

• The capital component of Medicaid revenues is based on the interest and amortization reimbursement 
methodology. 

• The case mix index for the nursing facility is .9400 and the case mix index for the ventilator dependent 
beds is 1.55. 

 
Utilization for the nursing facility beds, broken down by payor source, for the third year after the completion of 
the replacement facility is as follows: 
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Medicaid Fee-For-Service 75.00%
Medicare Fee-For-Service 15.00%
Commercial Fee-For-Service 5.00%
Private Pay 5.00%

 
 
Utilization for the ventilator dependent beds, broken down by payor source, for the third year after the 
completion of the replacement facility is as follows: 
 

Medicaid Fee-For-Service 87.71%
Medicare Fee-For-Service 8.10%
Private Pay 4.19%

 
ADHCP 
 

Revenues $749,663
Expenses 699,860
  
Excess of Revenues over Expenses $49,803
Utilization: (visits) 7,020
Cost Per Visit $99.69

 
The ADHCP will be 100% Medicaid. 
 
Also, the applicant has projected additional expenses of $7,417,079 for retiree health care costs, which are 
included within the budget. 
 
The combined revenues and expenses for the facility for the third year are as follows: 
 

Revenues $24,327,915
Expenses 50,813,787
Excess of Revenues over Expenses  ($26,485,872)

 
 

Capability and Feasibility 
Project costs of $70,938,554 will be met via General Obligation Bonds at an interest rate of 4.00% for thirty years. 
 
The submitted budget indicates an excess of revenues over expenses of ($26,485,872) during the third year after 
project completion.  Revenues are based on current reimbursement methodologies, plus incremental capital 
reimbursement of Medicaid.  The losses will be offset by Albany County.   
 
The applicant provided a letter from the County of Albany Office of The Executive indicating the County’s willingness 
to continue to offset the losses.  Also, the applicant provided documentation from the legislature supporting and 
directing the submission of this certificate of need application. This project is imperative to the facility in that a modern 
structure will enable the facility to remain competitive with other nursing homes in the geographical area.  Also, with 
this application, the facility is reducing their certified bed capacity.  The reduction in Medicaid occupancy for the SNF 
beds reflects management’s belief that a new facility with single occupancy rooms will increase Private Pay and 
Medicare sub-acute occupancy and reduce Medicaid occupancy. 
 
The applicant has indicated that incremental expenses will increase by $24,738,774 from the current year (2010) to 
the third year after project completion.  The applicant has indicated that the increases are primarily in the following 
categories: 
 

• Salaries and wages are increasing by approximately $3,000,000 due to the additional 14.9FTE’s and salary 
increases. 
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• Employee Benefits are increasing by approximately $6,000,000 due to the employee benefits for the new 
hires, trend factor of 1% for employee benefits and retiree health insurance increases by 10% per year. 

 
• Additional accrual of approximately $7,400,000 related to the retiree health care. 

 
• Other direct expenses, which consists of cafeteria and other ancillary expenses, is projected to increase by 

approximately $700,000. 
 

• Interest expense will increase by approximately $2,400,000 due to the proposed financing. 
 

• Depreciation expense is projected to increase by approximately $1,700,000.  
 
 
Presented as BFA Attachment A, is a financial summary for Albany County Nursing Home.  As shown on Attachment 
A, the facility had an average positive working capital position and an average negative net asset position from 2008 
through 2010.  The facility incurred an average operating excess expenses over revenues of $21,919,164 from 2008 
through 2010.  To offset the average operating losses, the facility received average inter-governmental transfer funds 
of $5,498,459 and average County subsidies of $14,070,681 from 2008 through 2010.  The applicant has indicated 
that the reasons for the historical losses are as follows: the cost of employee benefits, and the State Retirement 
System for employees.  As a public facility, Albany County Nursing Home provides a benefit package that exceeds 
those found in the private sector.  Since 2008, facility administration and County policymakers have taken a number of 
proactive steps to either improve revenues or decrease operational deficits. Those include, but are not necessarily 
limited to: a reduction in staff size of over 100 positions; a reorganization of the therapy department resulting in a 
nearly 60% increase in Medicare Part A revenues, and more than 100% increase in Medicare Part B revenues;  
reviewing departmental budgets and adjusting them to be more in line with industry standards; revamping the Facility’s 
purchasing system to ensure better monitoring of costs; implementing regular and periodic budget reviews with Facility 
Department heads to ensure both adequate staffing levels as well as cost control, and a reorganization of the Facility’s 
MDS and resident assessment process to promote and facilitate a maximization of Medicaid revenues.  As stated in a 
previous section, the County of Albany Office of The Executive has provided a letter stating that the County will 
continue to offset the losses.  Also, the applicant provided documentation from the legislature supporting and directing 
the submission of this certificate of need application. 
 
The applicant provided the County’s 2010 certified financial statements, and it appears that the County has sufficient 
funds to continue to offset the losses.  
 
Subject to the noted contingency, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner, and approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
This project includes 187,590 SF of new construction.  The replacement skilled nursing facility is 182,403 SF and will 
be constructed adjacent to the existing facility. Attached to the skilled nursing facility will be a new 5,187 SF adult day 
health care facility with its own dedicated entrance. The facility will be of type II (222) construction and will be fully 
sprinklered. 
 
• First Floor (119,553 SF of new construction) 
 
The first floor will consist of 119,553 SF of new construction and will include 3 forty-bed units, 1 thirty-bed secured unit, 
1 thirty-bed dementia unit and 1 twenty-bed multi-purpose unit for bariatric, ventilator and hospice residents.  
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This level will also include an entrance lobby, multi-purpose room, gift shop, café/ice cream parlor, beauty parlor, 
central dining room, administrative offices and public toilet rooms.  
 
Each nursing unit typically includes a waiting and reception area, private dining, lounge/living, meditation, conference 
and consultation rooms. Also included are team work stations, dietary/social work stations, charting/nurse’s office, 
clean workroom/pantry, medication, nourishment, tub, linen, laundry, soiled holding and equipment storage rooms. 
Each resident room will be single bed occupancy with a handicap accessible bathroom and shower. 
 
• Ground Floor (68,037 SF of new construction) 
 
The ground floor will consist of 68,037 SF of new construction and will include a clinical area as well as physical, 
occupational and hydro-therapy spaces. It will also include the support facilities such as dietary, laundry, maintenance, 
housekeeping, staff lockers, general storage, mechanical spaces and loading dock. 
 
A 30-registrant adult day health care facility will also be located on the ground floor and will share common facilities 
such as therapy and food service. The adult day health care facility will have its own dedicated entrance.  
 
There will also be a separate outpatient rehabilitation entrance and waiting area. 
 
Environmental Review 
The Department has deemed this project to be a TYPE I Action and the lead agency shall be the county of Albany or 
the authority having jurisdiction. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
 
 BFA Attachment A   Financial Summary for Albany County Nursing Home 



 
 

Public Health and Health 
Planning Council 

Project # 111061-C 
Shorefront Jewish Geriatric Center 
 
County:  Kings (Brooklyn) 

 
Program:  Residential Health Care Facility 

Purpose:  Construction 
 

Submitted:  January 5, 2011 

Executive Summary 
  

Description 
Shorefront Jewish Geriatric Center (Shorefront), a 360-
bed voluntary residential healthcare facility (RHCF) 
located at 3015 West 29th Street, Brooklyn, requests 
approval to address the new sprinkler regulations and 
simultaneously to renovate patient rooms, dining 
rooms, staff work areas, shower and tub rooms and 
the recreation area. 
 
On August 13, 2008, the Centers for Medicare and 
Medicaid Services (CMS) published the final regulation 
mandating that all nursing homes integrate compliant 
sprinkler systems by August 13, 2013.  The regulation 
will not allow any exceptions.  The applicant is also 
proposing a renovation of patient rooms and common 
spaces that will be affected by this mandated 
expansion of existing sprinkler systems. 
 
Total project costs are estimated at $17,883,448. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
Shorefront had occupancies of 98.6% and 97.9% in 
2008 and 2009, respectively.  At the end of 2010, the 
facility’s Case Mix Index (CMI) was 1.22. There was 1 
Physical A and 1 Physical B. 
 
Program Summary 
Shorefront is undertaking code-related maintenance 
and upgrades related to the normal aging of the 
building.  The completion of construction will result in a 
more pleasant resident environment coupled with 
additional operational efficiencies.  Several planning 
issues should be addressed prior to the 
commencement of construction:    

 
1. Documentation that sufficient lounge and activity 

space will be available to residents upon project 
completion;  

2. Access to a tub should be available within each 
nursing unit; 

3. A phasing/resident safety plan should be 
submitted detailing the access issues for each 
floor during the construction of new lounge spaces 
and conversion of existing lounges to temporary 
resident rooms; and 

4. Alternatives should be presented for those 
residents whose medical status will preclude their 
relocation to the temporary lounge rooms.    

 
Financial Summary 
Project costs will be met via equity from restricted 
assets. 
 
Incremental Budget: Revenues: $  7,447,059 
   Expenses:     6,068,847 
   Gain/(Loss): $  1,378,212 
 
The applicant has demonstrated the capability to 
proceed in a financially feasible manner. 
 
Architectural Summary 
The applicant is requesting approval for the renovation 
of its 7-story RHCF, which was originally built in 1990. 
The facility is proposing this project in order to address 
the new sprinkler regulations, as well as to significantly 
renovate its five nursing floors (3rd -7th floors) along 
with minor renovation to one of its non-nursing floors 
(2nd floor).  Upon completion of this project, the total 
bed capacity will remain the same, and the facility will 
be in compliance with the new sprinkler regulations.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Section 2802.7 states that all sponsors whose applications require review by the State 
Hospital Review and Planning Council shall pay an additional fee of fIfty-five hundredths of one percent of the total 
capital value of the project, exclusive of CON fees.  [PMU]  

2. Submission of updated budgets, with all assumptions noted, that include the impact of the State’s 2011-12 Budget 
and continues to demonstrate financial feasibility, acceptable to the Department of Health.  [BFA] 

3. Submission of a detailed decanting plan by sub-unit for the entire construction period that reduces the total 
number of available lounges by no more than 10.  [LTC] 

4. Submission and programmatic approval of final floor plans which demonstrate resolution of the planning issues 
addressed in contingency no. 3.  [LTC] 

5. Submission of final plans showing the temporary resident rooms which include placement of furniture, furnishings, 
egress and access to the toilet room.[LTC] 

 
Approval conditional upon: 
 
1. Applicant will convert no more than one lounge per 36 bed nursing unit, or two lounges per floor, during the entire 

construction period.  [LTC] 
2. The submission of State Hospital Code (SHC) Drawings for review, as described in BAEFP Drawing Submission 

Guidelines DSG-01.  [AER] 
3. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to the start of construction.  [AER] 
4. The applicant shall complete construction by August 1, 2015. In accordance with 10 NYCRR Part 710.2(b)(5) and 

710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the approval 
and this approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner.  
[AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Shorefront Jewish Geriatric Center, a current 360 bed Residential Health Care Facility (RHCF) located at 3015 West 
29 Street, Brooklyn, 11224 seeks approval to comply with the new Federal regulations requiring sprinklers in nursing 
homes and to renovate the facility and patient rooms, dining rooms, staff work areas, shower and tub rooms, and the 
recreation area. 
 

RHCF Occupancy 2007 2008 2009 
Shorefront Jewish Geriatric Center New Facility 98.6% 97.9% 
Kings County 91.8% 92.2% 92.3% 
New York City 93.6% 94.2% 94.8% 

 
 
Shorefront Jewish Geriatric Center had occupancies of 98.6% and 97.9% in 2008 and 2009, respectively. At the end 
of 2010, the facility’s Case Mix Index (CMI) was 1.22. There was 1 Physical A and 1 Physical B. 
 
Conclusion 
The proposed reservations and sprinkler installation would improve the quality of residential life and enhance resident 
safety in this high-occupancy facility. 
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Facility Information 
 

 Existing Proposed 
Facility Name Shorefront Jewish Geriatric   

   Center  
Same 

Address 3015 West 29th Street 
Brooklyn, NY 11224 

Same 

RHCF Capacity 360 360 
ADHC Program Capacity 0 0 
Type of Operator Voluntary Same 
Class of Operator Corporation Same 
Operator 
 

Shorefront Jewish Geriatric  
   Center 

Same 

 
 

Shorefront Jewish Geriatric Center (Shorefront) is a 360 bed nursing facility located in the Coney Island section of 
Brooklyn.  In order to comply with CMS regulations, Shorefront will upgrade its existing sprinkler system to cover all 
areas of the existing building.  Concurrent with the sprinkler upgrade, Shorefront will undertake renovation and 
refurbishment of its nursing units.  The renovation project will not affect the total bed complement nor add to or modify 
existing programs.     

 
Shorefront is a circa 1990 building consisting of five nursing floors with each floor containing two L-shaped 36 bed 
nursing units, grouped into four 18 bed wings surrounding a central core.  As originally constructed the building 
included a sprinkler system.  However, the 2008 CMS regulation requires all nursing homes to be fully sprinklered by 
August, 2013, without exception.  Shorefront is obligated to undertake a project to extend the system by installing 
additional sprinkler heads in those discrete areas which do not have them currently. 
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Since the work will extend to virtually the entire facility, Shorefront has elected to proceed with renovations in those 
areas affected by the sprinkler installation.  Work to be undertaken will include the purchase of new furniture and 
curtains in the resident rooms, and the replacement of carpeting in all areas with sheet vinyl; shower and tub rooms 
will be re-designed to provide training toilets and the shower areas enlarged.  The current working drawings do not 
clearly depict a tub room in each nursing unit; final drawings should show a minimum of one tub room per nursing unit. 
 
In addition the nursing facility has identified the lounge space and nursing stations as areas in need of improvement, 
with the nursing stations to be transformed into work stations and some office space relocated into lounge space at the 
ends of the wings.  New lounge space will be created in the core area adjacent to the dining room in the existing 
nursing station area.  Shorefront indicates that the lounges at the ends of the sub-units have been poorly utilized at 
present, with residents opting to congregate near the dining area.  DOH is supportive of the changes to meet resident 
demand, but requires evidence that the new lounges will be adequately sized.  
 
In order to maintain the resident census at full capacity, the applicant has included a plan to utilize nearly all the 
existing lounges as temporary bedrooms for residents uprooted by the sprinkler project.  Shorefront proposes to empty 
each 18 bed wing and relocate those residents into 18 lounges on the third through seventh floors for a period of 
approximately three weeks.  Upon completion of the renovations the residents will return to their rooms.  Under this 
plan, these nursing floors would have access to little or no lounge and activity space for a period of at least sixty 
weeks.  In addition, the relocation of lounge space to the central core could produce a further diminution to the quality 
of residential life.  Therefore, in order to ensure an acceptable residential environment, the maintenance of a minimum 
of two lounges at any one time on all the nursing floors will be required. 

      
Compliance 
Shorefront Jewish Geriatric Center is in current compliance with all codes, rules and regulations. 
 
Conclusion   
Shorefront is undertaking code related maintenance and upgrades related to the normal aging of the building.  The 
completion of construction will result in a more pleasant resident environment, coupled with additional operational 
efficiencies.  Several planning issues should be addressed prior to the commencement of construction:    
 

1. Documentation that sufficient lounge and activity space will be available to residents upon project completion; 
2. Access to a tub should be available within each nursing unit; 
3. A phasing/resident safety plan should be submitted detailing the access issues for each floor during the 

construction of new lounge spaces and conversion of existing lounges to temporary resident rooms; and 
4. Alternatives should be presented for those residents whose medical status will preclude their relocation to the 

temporary lounge rooms.  
 
Recommendation 
From a programmatic perspective, contingent approval is recommended.   
 
 

Financial Analysis 
   
Total Project Cost and Financing 
The total project cost for renovation and moveable equipment of $17,883,466 will be funded via equity from restricted 
assets. 
 

Renovation & Demolition $10,547,488
Design Contingency 1,054,749
Construction Contingency 1,054,749
Architect/Engineering Fees 928,179
Construction Manager Fees 316,425
Other Fees 210,950
Moveable Equipment 3,566,103
Telecommunications 104,000
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Application Fee 3,000
Processing Fee 97,805
Total Project Cost  $17,883,448

 
 
This project is for renovation of common space and the integration of a new sprinkler system. This project will have no 
impact on the current utilization or bed count.   Project costs of $17,883,448 will be funded via equity from restricted 
assets.  
 
Operating Budget 
The applicant has submitted an incremental operating budget, in 2011 dollars, for the first and third year after project 
completion, summarized below: 
 

 Years One and Three 
Revenues $7,447,059 
  
Expenses:  
  Operating $5,430,153 
  Capital 638,694 
Total Expenses $6,068,847 
  
Excess of Revenues over Expenses $1,378,212 

 
 
There is no incremental utilization with this project.  However, it should be noted that revenue is itemized as follows:  
adult day health care program started January 1, 2011 of $6,981,576 and Medicaid reimbursement for this application 
of $465,483.  Operating expenses is related to the adult day health care component and capital is for minor renovation 
and sprinkler system. 
 
Capability and Feasibility 
Project costs of $17,883,448 will be paid out of restricted assets, which are $18,808,902 according to BFA Attachment 
A Financial Summary.  Presented as BFA Attachment A, is the 2008 through 2010 financial summary of Shorefront 
Jewish Geriatric Center, Inc., which indicates the availability of sufficient funds to meet the total project costs. 
 
The incremental budget projects an excess of revenues over expenses of $1,378,212 during the first and third years 
after the project completion, respectively.  Revenues are based on capital reimbursement for Medicaid of $638,694.  
Also, Shorefront Jewish Geriatric Center purchased an adult day care operation from M.J.G. Nursing Home, Co., Inc., 
which started operations January 1, 2011.  As shown on BFA Attachment B is the 2010 unaudited financial statement 
of operations indicating an excess of revenues over expenses of $1,551,423.   
 
The additional income from the purchased adult day care facility will positively impact Shorefront Jewish Geriatric 
Center, indicating an excess of revenue over expenses of $1,378,212 for year one and three.  The budget appears 
reasonable. 
 
As shown on Attachment A, Shorefront Jewish Geriatric Center, Inc. had an average positive working capital position 
of $10,751,076 and an average positive net asset position of $24,038,741 during the period 2008 through 2010.  Also, 
the facility incurred an average operating loss of $3,079,352 during the period 2008 through 2010.  The applicant has 
indicated that the reason for the losses was the following: The nursing home had no trend factor since 2007 and 
operating expenses were continuing to increase.  (It should be noted that the applicant made improvements in 
operations as suggested on the BFA Attachment A financial summary).  The summary indicates that in 2008, 
Shorefront Jewish Geriatric Center had a Net loss of $7,441,093; the 2010 Net Loss is $75,980.  The savings was due 
to ceasing the operation of a CHHA that significantly cut expenses.  Also, since Shorefront Jewish Geriatric Center 
purchased and started operations of M.J.G. Adult Day Care on January 1, 2011, the excess of revenues over 
expenses of $1,551,423 will offset future loses of Shorefront Jewish Geriatric Center.   
 
Subject to the noted contingency, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner, and contingent approval is recommended. 
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Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The project will consist of approximately 130,485 square feet of renovation to the existing 2nd through 7th floors of the 
seven-story nursing home. Overall square footage will not change following the renovations. 
 
• Second floor (5,835 sf renovation) 
 
The renovation on the second floor (non-nursing) will consist of approximately 5,835 sf of work within the physical and 
occupational therapy area. This work includes casework replacement along with some lighting upgrades to the corridor 
adjacent to the therapy area. 
 
• Third-seventh floors (24,930 sf renovation per floor = 124,650 sf renovation) 
 
In addition to the required sprinkler work, the renovation on the third through seventh floors (nursing floors) will include 
10 nurse stations, 10 staff work areas, 10 lounge spaces, 20 shower and bathing rooms, as well as the 360 resident 
rooms.  
 
Renovations related to the nurse stations and staff work areas per floor: 
The new staff work areas located at the entrance to each of the two nursing units gives the staff more private work 
space while maintaining visual interaction. Also, two existing end of corridor resident lounges will be exchanged for 
staff support spaces. The existing nurse station will become a staff office and work area with four work stations. There 
will also be a clinical office nearby. 
 
Renovations related to resident lounge spaces per floor:  
There will be two new lounge spaces up front near the entrance to each nursing unit as well as space outside the 
dining room doors. In turn, two of the four resident lounges at the ends of the corridor are exchanged for staff work 
spaces. Two with the best views for the residents are maintained so that there are varieties of views. 
 
Renovations related to the shower and bathing rooms per floor: 
All showers and bathing rooms will be redesigned to provide training toilets, shower facilities that are larger and 
access to tubs.  
 
Renovations related to the resident rooms per floor: 
This work includes the replacement of the beds and headboards, resident chairs, night tables, televisions, window 
treatments, and cubicle curtains. The existing built-in casework will be replaced with new furniture. The resident room 
flooring (carpeting) will be replaced in all areas by resilient flooring (sheet vinyl). The patient toilet rooms will have 
cosmetic upgrades. The main corridors outside of the resident rooms will have handrail upgrades and floor 
replacement as well as lighting upgrades. Hall flooring (carpeting) will be replaced in all areas by solid vinyl floor tiles. 
   
Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
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Attachments 
  
 

BFA Attachment A Financial Summary for Shorefront Jewish Geriatric Center, Inc. 
  
BFA Attachment B Financial Summary for M.J.G. Co., Inc. – 2010 unaudited 
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Acute Care Services – Establish/Construct Exhibit #5 
 

 Number Applicant/Facility 
 

1. 112194 E Northeast Health, Inc. 
(Rensselaer County) 
 

 



 
 

Public Health and Health 
Planning Council 

Project # 112194-E 
Northeast Health, Inc. 
 
County:  Rensselaer (Troy) 

 
Program:  Acute Care Services 

Purpose:  Establishment 
 

Submitted:  September 28, 2011 

Executive Summary 
  

Description 
This application proposes to de-establish Northeast 
Health, Inc. as the active parent and co-operator of the 
following not-for-profit facilities:  
 
• Albany Memorial Hospital, a 165-bed hospital 

located in Albany with three extension clinics;  
• Sunnyview Hospital and Rehabilitation Center, a 

115-bed hospital located in Schenectady with two 
extension clinics; 

• Samaritan Hospital, a 238-bed hospital located in 
Troy with six extension clinics; 

• Eddy Heritage House Nursing and Rehabilitation 
Center, a 120-bed residential health care facility 
(RHCF) with two respite beds; and  

• James A. Eddy Memorial Geriatric Center, an 80-
bed RHCF both located in Troy.  

 
This application also proposes to de-establish 
Northeast Health, Inc. as the active parent of Capital 
Region Geriatric Center Inc. d/b/a Eddy Village Green, 
a 192-bed not-for-profit RHCF with 60 adult day health 
care (ADHC) slots located in Cohoes and Beverwyck, 
Inc. d/b/a Eddy Village Green at Beverwyck, a 24-bed 
not-for-profit RHCF located in Slingerlands.    
 
St. Peter’s Health Partners (SPHP), a not-for-profit 
Corporation, has become the sole member and 
passive parent of Northeast Health, Inc., Seton Health 
System, Inc. and St. Peter’s Health Care Services 
through affiliation. 
 
DOH Recommendation 
Contingent approval. 
 
 
 

Need Summary 
There are no service or bed changes requested in this 
CON application. The communities to be served 
currently receive services from the applicant and will 
continue to receive services from the new entity. 
 
Program Summary 
There are neither programmatic nor character and 
competence aspects subject to review in this proposal. 
 
Financial Summary 
The applicant has demonstrated the capability to 
proceed in a financially feasible manner. 
 
Architectural Summary 
This project is for Establishment action only; therefore, 
no Architectural review is required. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a photocopy each of the fully executed (signed and dated) Certificates of Amendment of the 

Certificates of Incorporation of Northeast Health, Inc.; the Capital Region Geriatric Center, Inc.; Heritage House 
Nursing Center, Inc.; James A. Eddy Memorial Geriatric Center, Inc.; Memorial Hospital, Albany, N.Y.; Samaritan 
Hospital of Troy, New York; and Beverwyck, Inc.; acceptable to the Department of Health.  [CSL] 

2. Submission of a photocopy of the bylaws of Sunnyview Hospital and Rehabilitation Center, acceptable to the 
Department.  [CSL] 

 
State Council Recommendation 
December 8, 2011. 
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Need Analysis 
 
Background 
Northeast Health Inc., seek CON approval to be de-established as the active parent of several Article 28 entities. 
 
Northeast Health Inc., Seton Health System and St. Peter’s Health Services recently became affilatied by each naming 
St. Peter’s Health Partners (SPHP), a new not-for-profit corporation, as its sole member.  Under this affiliation, 
Northeast Health plans to relinquish its reserved powers over the following entities: 
 

• Capital Region Geriatric Center d/b/a Eddy Village Green - RHCF Facility ID - 4000; 
• Heritage House Nursing and Rehabilitation Center d/b/a Eddy Heritage House - RHCF Facility ID - 4549; 
• James A. Eddy Memorial Geriatric Center - RHCF Facility ID - 3293; 
• Memorial Hospital, Albany N.Y. d/b/a Memorial Hospital - Hospital Facility ID - 0004; 
• Samaritan Hospital of Troy New York - Hospital Facility ID - 0756; 
• Beverwyck, Inc. - RHCF Facility ID – 9198; and 
• Sunnyview Hospital and Rehabilitation Center- Hospital Facility ID - 0831; 

 
 
SPHP will assume reserved powers over the aforementioned entities. 
 
There are no service or bed changes requested in this CON application. The communities to be served currently 
receive services from the applicant and will continue to receive services from the new entity. 
 
Recommendation 
From a need perspective, approval is recommended.  
 
 

Programmatic Analysis 
 
Conclusion 
This Certificate of Need application is to remove the active parent powers of Northeast Health, Inc over several Article 
28 facilities.  There are neither programmatic nor character and competence aspects subject to review in this proposal. 
 
Recommendation 
From a program perspective, approval is recommended. 
 
 

Financial Analysis 
 
Affiliation Agreement 
The June 16, 2010 executed affiliation agreement among St. Peter’s Health Care Services (SPHCS), Northeast 
Health, Inc. (NEH), Seton Health (Seton), Catholic Health East and Ascension Health results in all three systems 
coming under the SPHP umbrella as follows:   
 

• St. Peter’s Health Partners (SPHP), a not-for-profit corporation, is the sole corporate member of all three 
systems. 

 
• The current organizational relationships within the SPHCS, NEH and Seton systems will remain the same. 

 
• There will be no merging or consolidation of separately incorporated entities at this time. 
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• SPHP and its subsidiary corporations will have mirror boards of directors which will be the same as the board 
of directors for each of the Article 28 Entities, as well as any of the Article 28 Entities’ parent organizations.   

 
 
Capability and Feasibility 
There are no project costs associated with this application. 
 
There is no budget associated with this application. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Attachments 
 
  

BFA Attachment A Organizational Chart of St. Peter’s Health Partners 
  
BFA Attachment B 2010-2009 Financial Statements for Northeast Health Inc., and Affiliates 

 
 
 
 



 
New York State Department of Health 

Public Health and Health Planning Council 
 

November/December 2011 
 
 
 

Ambulatory Surgery Center - Establish/Construct Exhibit #6 
 

 Number Applicant/Facility 
 

1. 092069 B WNY Medical Management, LLC 
(Erie County) 
 

2. 111362 B Upstate Gastroenterology, LLC d/b/a University Gastroenterology  
at the Philip G. Holtzapple Endoscopy Center  
(Onondaga County) 
 

3. 111488 B Yorkville Endoscopy, LLC d/b/a Yorkville Endoscopy Center 
(New York County) 

 
 



 
 

Public Health and Health 
Planning Council 

Project # 092069-B 
WNY Medical Management, LLC 
 
County:  Erie (Buffalo) 

 
Program:  Ambulatory Surgery Center 

Purpose:  Establishment and Construction 
 

Submitted:  May 4, 2009 

Executive Summary 
  

Description 
WNY Medical Management, LLC, a existing limited 
liability company, requests approval to establish and 
construct an Article 28 diagnostic and treatment center 
to be certified as a single-specialty ambulatory surgery 
center (ASC) for the provision of pain management 
procedures.  The ASC will be located at 700 Michigan 
Avenue, Buffalo.  WNY Medical Management, LLC is 
comprised of six physician partners as follows: 
 

Proposed Member Interest 
Pratbha Bansal, MD 16.66% 
William N. Capicotto, MD 16.67% 
Cameron B. Huckell, MD 16.67% 
Frank J. Muscaro, MD 16.67% 
Joseph E. Serghany, MD 16.67% 
Romanth Waghmarae, MD 16.66% 

 
The proposed physician members, who will be 
providing services at the site, are board-certified 
physicians specializing in the following areas: 
 

Proposed Member Board Certification 
Pratbha Bansal, MD Physiatrist 
William N. Capicotto, MD Orthopedic Surgeon 
Cameron B. Huckell, MD Orthopedic Surgeon 
Frank J. Muscaro, MD Radiologist 
Joseph E. Serghany, MD Radiologist 
Romanth Waghmarae, MD Anesthesiologist 

 
The proposed physician members will continue their 
private practices. Dr. Pratbha Bansal and Dr. Romanth 
Waghmarae are trained in pain management. 
 
No responses were received to the Department’s 
inquiry to local hospitals regarding the impact of the 
proposed ASC in the service area.   
 
Total project costs are estimated at $237,890. 
 

DOH Recommendation 
Contingent approval for a 5-year limited life. 
 
Need Summary 
The proposed ASC will treat patients with acute or 
chronic pain. Buffalo General Hospital will provide 
back-up services for the proposed center. 
 
Based on the current volume of procedures that are 
provided in the physician’s private practices, the center 
expects to perform 2,000 procedures in the first year of 
operation. 
 
Program Summary 
Based on the information reviewed, staff found nothing 
that would reflect adversely upon the applicant’s 
character and competence or standing in the 
community.    
 
Financial Summary 
Project costs will be met with  cash. 
 
Budget:  Revenues: $   986,112 
  Expenses:      774,085 
  Gain/(Loss): $   212,027 
 
It appears that the applicant has demonstrated the 
capability to proceed in a financially feasible manner. 
 
Architectural Summary 
The proposed project for the construction fit-out of a 
3400 SF single-specialty ambulatory surgical facility in 
a two-story, 30,000 SF medical office building.  Two 
Class-A operating rooms are provided, each to be 
equipped with a C-Arm imaging system.  The waiting 
and reception area provided is to be shared with an 
adjacent non-Article 28 medical imaging facility. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval for a limited life of five years from the date of the issuance of an operating certificate, is 
recommended contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Section 2802.7 states that all sponsors whose applications require review by the State 
Hospital Review and Planning Council shall pay an additional fee of fifty-five hundredths of one percent of the total 
capital value of the project, exclusive of CON fees.  [PMU]  

2. Submission of a signed agreement with an outside independent entity satisfactory to the Department to provide 
annual reports to the Department of Health beginning in the second year of operation.  Said reports shall include: 

 
• Data showing actual utilization including procedures; 
• Data showing breakdown of visits by payor source; 
• Data showing number of patients who needed follow-up care in a hospital within seven days after  
 ambulatory surgery; 
• Data showing number of emergency transfers to a hospital; 
• Data showing percentage of charity care provided; and 
• Number of nosocomial infections recorded during the year in question. [RNR] 
 

3. Submission by the governing body of the ambulatory surgery center of an Organizational Mission Statement which 
identifies, at a minimum, the populations and communities to be served by the center, including underserved 
populations (such as racial and ethnic minorities, women and handicapped persons) and the center’s commitment 
to meet the health care needs of the community, including the provision of services to those in need regardless of 
ability to pay. The statement shall also include commitment to the development of policies and procedures to 
assure that charity care is available to those who cannot afford to pay.  [RNR] 

4. Submission of the statement from the applicant, acceptable to the Department, that the proposed financial/referral 
structure has been assessed in light of anti-kickback and self-referral laws, with consultation of the legal counsel, 
and it is concluded that proceeding with the proposal is acceptable.  [RNR, CSL] 

5. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a local acute 
care hospital.  [HSP] 

6. The submission of State Hospital Code (SHC) Drawings for review, as described in BAEFP Drawing Submission 
Guidelines DSG-01.  [AER] 

7. A physicist’s letter of certification for proposed construction of shielding for the project components involving 
ionizing radiation shall be submitted by a physicist licensed to practice in New York State and approved by the 
Department.  [AER] 

8. Submission of a photocopy of the applicant’s executed proposed articles of organization, which are acceptable to 
the Department.  [CSL] 

9. Submission of a photocopy of the applicant’s executed operating agreement, which is acceptable to the 
Department.  [CSL] 

10. Submission of a photocopy of an executed facility lease agreement, which is acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
 
1. The staff of the facility must be separate and distinct from staff of other entities.  [HSP] 
2. The signage must clearly denote the facility is separate and distinct from other adjacent entities.  [HSP] 
3. The entrance to the facility must not disrupt any other entity's clinical program space.  [HSP] 
4. The clinical space must be used exclusively for the approved purpose.  [HSP] 
5. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to the start of construction.  [AER] 
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6. The applicant shall complete construction by February 1, 2013.  In accordance with 10 NYCRR Part 710.2(b)(5) 
and 710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the 
approval and this approval shall be deemed cancelled, withdrawn and annulled without further action by the 
Commissioner.  [AER] 

7. Per 10NYRCC: 715.3(b)(3), rooms shall be provided for post operative recovery of surgical patients with at least 
one bed per operating room.  [AER] 

8. As a fully compliant EES system is not provided, normal operating procedures shall be limited to those not 
requiring the use of patient life support systems that may require the continuous availability of electrical power.  
[AER] 

9. The submitted plans indicated provisions for class 'A' operating rooms only.  In the event that epidural or other 
procedures are to be performed such that an operating room class designation of 'B' or 'C', per Guidelines 3.7-2, 
can be properly applied to any space provided, operating room(s) shall be sized and otherwise provisioned as 
required by regulation.  Revisions to the plan shall be approved by the Department.  [AER] 

10. The proposed facility and an adjacent non-Article-28 medical facility are configured to share a single 
waiting/reception area.  The physical and operational separations required by CMS shall be provided at all times.  
[AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
WNY Medical Management, LLC requests approval to establish and construct a single-specialty ambulatory surgery 
center specializing in pain management procedures.  The proposed center will include two procedure rooms, a 
recovery area, and an area for pain management interventions. 
 
The physician members are board-certified in the following areas: 
 

Physician Specialty First Year Procedures 
Pratbha Bansal, M.D. Physiatrist    490 
William N. Capicotto, M.D. Orthopedist     20 
Cameron B. Huckell, M.D. Orthopedist     20 
Frank J. Muscaro, M.D. Radiologist - 
Joseph E. Serghany, M.D. Radiologist - 
Romanth Waghmarae, M.D. Anesthesiologist 1,470 
  2,000 

 
 
The applicant projects that based on the volume of procedures performed in the physician’s private practices that the 
center will perform 2,000 procedures in the first year of operation and 2,400 procedures in the third year of operation. 
 
The center will have a sliding-fee scale for patients without insurance.  The applicant expects that 2 percent of patients 
will qualify for charity care. 
 

Existing Freestanding Ambulatory Surgery Centers-Erie County 
Erie County Facilities Procedures
Ambulatory Surgery Center of WNY 8,824
Buffalo Ambulatory Surgery Center 8,619
Buffalo Surgery Center 4,525
Center for Ambulatory Surgery 13,186
Endoscopy Center of WNY 9,410
Eye Health Associates 4,202
Millard Fillmore Surgery Center 6,386
Sterling Surgical Center 3,661

        SOURCE: SPARCS 
 
Buffalo Hospital will provide emergency back-up services for the proposed center. 

 
Recommendation 
From a need perspective, contingent approval is recommended for a limited life of five years from the date of 
the issuance of an operating certificate. 
 
 

Programmatic Analysis 
 
Program Proposal 
Establish a diagnostic and treatment center that will also be federally certified as an ambulatory surgery center. 
 

Proposed Operator WNY Medical Management 
Operator Type LLC 
Site Address 700 Michigan Avenue, Buffalo 
Surgical Specialties Pain Management 
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Operating Rooms 0 
Procedure Rooms 2 
Staffing (1st Year / 3rd Year) 5 FTEs / 5 FTEs 
Medical Director(s) Romanth Waghmarae 
Emergency, In-Patient and Backup 
Support Services Agreement 

Expected to be provided by Buffalo General Hospital 

Distance Less than 1 mile and 2 minutes travel time 
On-call service  Access to the facility’s on-call physician during hours when the 

facility is closed. 
 
 
The list of procedures provided reflects the proposed services are consistent with the specialties of the physicians that 
have expressed interest in practicing at this Center.  The Center intends to review this list annually and as needed to 
determine the appropriateness of adding new procedures consistent with individual physician expertise. 
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the facility conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The facility’s 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
A sliding fee scale will be in place for those without insurance, and provisions will be made for those who cannot afford 
services.   
 
Character and Competence 
The members of the LLC are: 
 
 Pratibha Bansal, M.D  16.66% 
 William Capicotto, M.D.  16.66% 
 Cameron Huckell, M.D.  16.66% 
 Frank Stet, M.D.  16.66% 
 Joseph Serghany, M.D.  16.66% 
 Romanth Waghmarae, M.D. 16.66% 
 
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted regarding licenses 
held, formal education, training in pertinent health and/or related areas, employment history, a record of legal actions, 
and a disclosure of the applicant’s and relatives’ ownership interest in other health care facilities.  Licensed individuals 
were checked against the Office of Medicaid Management (relative to Medicaid fraud and abuse), the Office of 
Professional Medical Conduct, and the Education Department databases.   
 
None of the applicants disclosed ownership/operator association with a medical care facility, other than the private 
practice of medicine.   
 
Recommendation 
From a programmatic perspective, contingent approval is recommended. 
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Financial Analysis 
   
 
Sublease Agreement 
The applicant has submitted an executed sublease for approximately 3,000 square feet of space on the first floor at 
700 Michigan Avenue in Buffalo, New York, under the terms of the lease agreement summarized below: 
 

Date: May 1, 2009 
Lessor: WNY Medical Arts Center, L.P. 
Lessee: WNY PET/CT,LLC 
Sublessee: WNY Medical Management, LLC 
Term: Four Years with four two year successive renewal terms upon CON approval. 
Rental: $60,000/year ($20/ sq. ft.) 
Provisions:    Tenant shall be responsible for utilities and pro rata share of taxes and operating costs. 

 
 
Two of the proposed physician members, Dr. Serghany and Dr. Mascaro own the building; therefore the lease will be a 
non-arm’s length lease arrangement. The applicant has submitted letters from real estate brokers attesting to the 
reasonableness of the per square foot rental. 
 
The other tenants of 700 Michigan Avenue are or will be Pinnacle Orthopedic and Spine specialists, LLP; W.G. 
Medical, PLLC and WNY PET/CT, LLC. 
 
Total Project Cost and Financing 
Total project costs for the acquisition of movable equipment is estimated at $237,890, broken down as follows: 
 

Movable Equipment $   234,600
Application Fee      2,000
Additional Processing Fee     1,290
Total Project Cost $237,890

 
 
The applicant will finance the total project costs through proposed members’ equity. Presented as BFA Attachment A 
is the net worth statement of the proposed members, which shows sufficient equity. 
 
Operating Budget 
The applicant has submitted an operating budget in 2011 dollars, for the first and third years of operation, summarized 
below: 
 

 Year One Year Three 
Revenues: $821,760 $986,112 
Expenses:  
   Operating $630,693 $655,093 
   Depreciation and Rent 118,992 118,992 
Total Expenses $749,685 $774,085 
  
Net Income $72,075 $212,027 
  
Utilization: (visits) 2,020 2,424 
Cost Per Visit $371.13 $319.34 
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Utilization by payor source for the first and third years is as follows: 
 

Commercial-Fee-For-Service  40.0%
Commercial-Managed Care  30.0%
Medicare-Fee-For-Service 5.0%
Medicare-Managed Care 20.0%
Medicaid Fee-For-Service 2.0%
Self Pay 1.0%
Charity Care 2.0%

 
 
Expense and utilization assumptions are based on the combined historical experience of the proposed physician 
private practices.   
 
Capability and Feasibility 
Total project costs of $237,890 will be financed through equity of the proposed members of WNY Medical 
Management, LLC.  BFA Attachment A is the net worth statement of the proposed members of WNY Medical 
Management, LLC. , which shows there are sufficient funds available. 
 
Working capital requirements, estimated at $125,080 appear reasonable based on two months of third year expenses 
and will be provided through equity of the proposed members.    Presented as BFA Attachment B, is the pro-forma 
balance sheet of WNY Medical Management, LLC based on the first day of operation, which indicates positive 
member’s equity position of $405,000. 
 
The submitted budget indicates a net income of $72,075 and $212,027 during the first and third years of operation, 
respectively.  Revenues are based on current reimbursement methodologies for ambulatory surgery services.  The 
budget appears reasonable. 
 
It appears that the applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Architectural Analysis 
 
Review Summary: 
The proposed project is for a 3400 sf office fit-out to provide a single specialty ambulatory surgery facility with 2 Class-
A operating rooms. The two operating rooms are each to be equipped with a C-Arm imaging system.  Other spaces 
include a waiting and reception room, five changing cubicles, patient locker area, accessible patient toilet, 2 offices, 
staff break room, staff toilet.  Clinical support spaces include a nurses station, 1 exam room, accessible patient toilet, 2 
curtained recovery bays, soils room and clean storage. 
 
Environmental Review: 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, contingent approval is recommended. 
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Attachments 
  
 

BFA Attachment A Net Worth Statement of Proposed Members  
  
BFA Attachment B Pro-forma Balance Sheet of WNY Medical Management, LLC 
  
BFA Attachment C Establishment Checklist for Ambulatory Care Sites 
  
BHFP Attachment Map 

 
 

 

Supplemental Information 
 
Outreach 
Below are presented summaries of responses by hospitals to letters from the Department asking for information on the 
impact of the proposed ambulatory surgery center (ASC) in their service areas.  There follows a summary of the 
applicant’s response to DOH’s request for information on the proposed facility’s volume of surgical cases, the sources 
of those cases, and on how staff will be recruited and retained by the ASC. 

 
 
Facility: Erie County Medical Center 
  462 Grider Street 
  Buffalo, New York  114201 
 
 No response. 
 
 
Facility: Kaleida Health 
     c/o Buffalo General Hospital 
  100 High Street 
  Buffalo, New York  14203 
 
 No response.  
 
 
Facility: Mercy Hospital 
  565 Abbott Road 
  Buffalo, New York  14209 
 
 No response. 
 
 
Facility: Sisters of Charity Hospital 
  2157 Main Street 
  Buffalo, New York  14214 
 
 No response.  
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Supplemental Information from Applicant 
 
• Need and Sources of Cases  
 
The applicant states that the facility will fulfill an unmet need in the community by virtue of its location in the heart of 
downtown Buffalo, where there are few, if any, pain management physicians.  Those who seek care in the suburbs or 
other locations will find care available with less hardship and expense.  Those in the city downtown area who have 
been unable to avail themselves of pain management services elsewhere will have access to such care for the first 
time.  The applicant also expects that the facility’s dedication to pain management will result in more efficient service 
focused on the particular needs of pain management patients, which will also help bring in patients.  The applicant 
also anticipates that the facility’s single-specialty designation will attract other pain management physicians to the 
facility, which will further increase volume.    
 
• Staff Recruitment and Retnetion 
 
The applicant physicians have been able to retain staff on a long-term basis in their office practices, and they expect to 
continue this success by providing employee training specific to pain management services, clear ongoing direction to 
employees, a competitive benefit package, and a congenial work environment.  
 
• Office-Based Cases 
 
The applicant expects that less that 10 percent of the procedures to be performed at the proposed ASC are of a 
category that could be performed in an office setting.  
 
OHSM Comment 
The absence of comments from hospitals in the proposed service area provides no basis for reversal or modification of 
the recommendation for five-year limited life approval of the proposed ASC based on public need, financial feasibility 
and operator character and competence. 

 



 
 

Public Health and Health 
Planning Council 

Project # 111362-B 
Upstate Gastroenterology, LLC 
 d/b/a University Gastroenterology at the Philip G. Holtzapple  
 Endoscopy Center 
 
County:  Onondaga (Syracuse) 

 
Program:  Ambulatory Surgery Center 

Purpose:  Establishment and Construction 
 

Submitted:  April 7, 2011 

Executive Summary 
  

Description 
Upstate Gastroenterology, LLC d/b/a University 
Gastroenterology at the Philip G. Holtzapple Endoscopy 
Center, an existing New York State limited liability 
company, requests approval to establish and construct a 
single-specialty freestanding ambulatory surgery center 
(FASC) to perform endoscopy and colonoscopy services.  
This application is for the conversion of an existing not-
for-profit private practice, which is run through the 
Department of Medicine Medical Service Group at the 
SUNY Health Science Center at Syracuse, Inc. (DOM).  
The Center will be located in leased space on the second 
floor at 1000 East Genesee Street, Suite 206, Syracuse.  
 
The facility will enter into a Professional Employer 
Agreement with MedBest Medical Management, Inc., to 
provide services including but not limited to: 
management, administrative, information system, and 
other non-medical services to the facility. 
 
No responses were received to the Department’s inquiry 
to local hospitals regarding the impact of the proposed 
ASC in the service area.   
 
Total project costs are estimated at $222,339.  
 
DOH Recommendation 
Contingent approval for a 5-year limited life. 
 
Need Summary 
The proposed Center will provide a specialized resource 
for the communities of Onondaga County under a 
regulated Article 28 entity.   
 
The number of procedures to perform is projected as 
follows:  

  
 Current Year:             0 
 First Year: 2,060 
 Third Year: 2,207 
 
The procedures projected for the Center are currently 
being performed in the not-for-profit office setting of the 
three participating gastroenterologists through the DOM. 
 
Program Summary 
Based on the information reviewed, staff found nothing 
which would reflect adversely upon the applicant’s 
character and competence or standing in the community. 
 
Financial Summary 
Project costs will be met with cash. 
 
Year 3 Budget:  Revenues: $  1,218,986 
   Expenses:     1,050,537 
   Gain/(Loss): $     168,449 
 
Subject to noted contingencies, it appears the applicant 
has demonstrated the capability to proceed in a financially 
feasible manner. 
 
Architectural Summary 
This CON proposes to reconfigure an existing 6,896 SF 
single-specialty ASC with 4 procedure rooms.  Two 
existing patient recovery bays will be removed allowing 
additional floor area for the 8 remaining patient holding 
areas, which are to serve as either patient prep or 
recovery areas as schedule dictates.  Administrative 
offices, staff facilities, and services are provided via 
separate rear entrance, while patients and a reception/ 
work area are accessed from a front public entrance.  The 
procedure rooms and other clinical spaces are situated 
between these front and rear administrative areas. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval for a limited life of 5 years from the date of issuance of an operating certificate is recommended 
contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State Department of 

Health.  Public Health Law Section 2802.7 states that all construction applications requiring review by the Public Health 
and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of a signed agreement with an outside independent entity satisfactory to the Department to provide annual 
reports to the Department of Health beginning in the second year of operation.  Said reports should include: 

 
• Data showing actual utilization including procedures; 
• Data showing breakdown of visits by payor source; 
• Data showing number of patients who need follow-up care in a hospital within seven days after ambulatory 

surgery; 
• Data showing number of emergency transfers to a hospital; 
• Data showing percentage of charity care provided, and 
• Number of nosocomial infections recorded during the year in question.  [RNR] 
 

3. Submission by the governing body of the ambulatory surgery center of an organizational Mission Statement which 
identifies, at a minimum, the populations and communities to be served by the center, including underserved populations 
(such as racial and ethnic minorities, women, and handicapped persons) and the center’s commitment to meet the 
health care needs of the community, including the provision of services to those in need regardless of ability to pay. The 
statement shall also include commitment to the development of policies and procedures to assure that charity care is 
available to those who cannot afford to pay.  [RNR] 

4. Submission of the statement from the applicant, acceptable to the Department, that the proposed financial/referral 
structure has been assessed in light of anti-kickback and self-referral laws, with consultation of the legal counsel, and if 
it is concluded that proceeding with the proposal is acceptable.  [RNR] 

5. Submission of an executed building sublease that is acceptable to the Department of Health.  [BFA, CSL] 
6. Submission of an executed Professional Employer Agreement and an executed Employee Sublease Agreement that is 

acceptable to the Department of Health.  [BFA, CSL] 
7. Submission of a photocopy of the applicant’s executed proposed amended articles of organization, acceptable to the 

Department.  [CSL] 
8. Submission of a photocopy of the applicant’s executed proposed amended operating agreement, acceptable to the 

Department.  [CSL] 
9. Submission of a photocopy of the applicant’s executed professional employer agreement, acceptable to the Department.  

[CSL] 
 
Approval conditional upon: 
 
1. The staff of the facility must be separate and distinct from staff of other entities.  [HSP] 
2. The signage must clearly denote the facility is separate and distinct from other adjacent entities.  [HSP] 
3. The entrance to the facility must not disrupt any other entity's clinical program space.  [HSP] 
4. The clinical space must be used exclusively for the approved purpose.  [HSP] 
5. The submission of State Hospital Code (SHC) Drawings for review, as described in BAEFP Drawing Submission 

Guidelines DSG-01.  [AER] 
6. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-01, 

prior to the start of construction.  [AER] 
7. The applicant shall complete construction by February 1, 2013. In accordance with 10 NYCRR Part 710.2(b)(5) and 

710.10(a), if construction is not completed on or before that date, this may constitute abandonment of the approval and 
this approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner.  [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Upstate Gastroenterology, LLC, d/b/a University Gastroenterology at the Philip G. Holtzapple Endoscopy Center 
proposes to establish and construct an Article 28 diagnostic and treatment center to be certified as a single-specialty, 
freestanding ambulatory surgery center (FASC) providing gastroenterological services at 1000 East Genesee Street, 
Suite 206, Syracuse. The Center will have four (4) procedure rooms.   
 
The sole member and manager of Upstate Gastroenterology, LLC is the Department of Medicine Medical Service 
Group at the SUNY Health Science Center at Syracuse, Inc. (DOM), an existing NYS not-for-profit corporation 
affiliated with the SUNY Upstate Medical University.  The DOM is currently accredited to provide office-based surgery 
by the Accreditation Association for Ambulatory Health Care.  
 
Analysis  
The service area for this project is Onondaga County.  The proposed project is located in a Federally Designated 
Health Professional Shortage Area (HPSA) for primary care services. The procedures projected for the Center are 
currently being performed in the not-for-profit office setting of the three participating gastroenterologists through the 
DOM. 
 
 
The number of diagnostic and treatment centers and hospital-based extension clinics in Onondaga County is as 
follows: 
 

Type of Facility Single-Specialty Multi-Specialty 
D&TC 1-Gastroenterology 2 
D&TC 3-Endoscopy 0 
D&TC 2-Orthopedic 0 
Hospital-Extension Clinics 0 3 

  SOURCE:  Onondaga County-HFIS 
 
The proposed Center will provide a specialized resource for the communities of Onondaga County under a regulated 
Article 28 entity.  Its location in a Federally Designated Health Professional Shortage Area will help improve access to 
gastroenterological care in an underserved area.   
 
The applicant commits to providing charity care for persons without the ability to pay, and to utilize a sliding fee scale 
for persons who are unable to pay the full charge for services or are uninsured.  
 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Establish a diagnostic and treatment center which will also be federally certified as an ambulatory surgical center.   
 

Proposed Operator Upstate Gastroenterology 
Operator Type LLC 
Doing Business As University Gastroenterology at the Philip G. Holtzapple 

Endoscopy Center 
Site Address 1000 East Genesee Street, Syracuse 
Surgical Specialties Gastroenterology 
Operating Rooms 0 

Project # 111362-B Exhibit Page  3 



Procedure Rooms 4 
Hours of Operation Monday through Friday from 8:00 am to 4:30 pm (Extended 

as necessary to accommodate patient needs). 
Staffing (1st Year / 3rd Year) 6.05 FTEs / 6.55 FTEs 
Medical Director(s) Ronald D. Szyjkowski 
Emergency, In-Patient and Backup 
Support Services Agreement 

Will be provided by University Hospital SUNY Health Science 
Center 

Distance 0.5 miles and 3 minutes travel time 
On-call service  Access to the facility’s on-call physician during hours when 

the facility is closed. 
 
 
The list of procedures provided reflects that the proposed services are consistent with the specialties of the physicians 
that have expressed interest in practicing at this Center.  The Center intends to review this list annually and as needed 
to determine the appropriateness of adding new procedures consistent with individual physician expertise. 
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the Center conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The Center's 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
A sliding fee scale will be in place for those without insurance, and provisions will be made for those who cannot afford 
services.   
 
Character and Competence 
The sole member and manager of Upstate Gastroenterology, LLC is the Department of Medicine Medical Service 
Group at the SUNY Health Science Center at Syracuse, Inc. (DOM).  DOM is an existing not-for-profit corporation 
affiliated with the State University of New York Upstate Medical University.  The Board of Directors of DOM is as 
follows: 
 

Name 
Michael C. Iannuzzi, MD 
Vincent E. Frechette, MD 
Sara J. Grethlein, MD 
Bernard J. Poiesz, MD 
Ruth S. Weinstock, MD 

 
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted regarding licenses 
held, formal education, training in pertinent health and/or related areas, employment history, a record of legal actions, 
and a disclosure of the applicant’s and relatives’ ownership interest in other health care facilities.  Licensed individuals 
were checked against the Office of Medicaid Management (relative to Medicaid fraud and abuse), the Office of 
Professional Medical Conduct, and the Education Department databases.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance history of all 
associated facilities. Sources of information included the files, records, and reports found in the Department of Health. 
Included in the review were the results of any incident and/or complaint investigations, independent professional 
reviews, and/or comprehensive/focused inspections.  The review found that any citations were properly corrected with 
appropriate remedial action.  Based on this information, staff concluded that the applicant has provided a substantially 
consistent high level of care as defined in New York State Public Health Law 2810(a)(3) and 10NYCRR 600.2 during 
the past 10 years. 
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Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Background 
The proposed member of Upstate Gastroenterology, LLC d/b/a University Gastroenterology at the Philip G. Holtzapple 
Endoscopy Center is shown below:  
 
 Department of Medicine Medical Service Group at the  

SUNY Health Science Center at Syracuse, Inc (DOM) 
100% 

 
 
 
Presented as BFA Attachment A, are financial statements for the Department of Medicine Medical Service Group at 
the SUNY Health Science Center at Syracuse, Inc. (DOM). 
 
Professional Employer Agreement 
Upstate Gastroenterology, LLC d/b/a Upstate Gastroenterology at the Philip G. Holtzapple Endoscopy Center will 
enter into a Professional Employer Agreement with MedBest Medical Management, Inc.  Medbest would provide 
management, administrative, information system and other non-medical services to the facility for the development of 
an outpatient endoscopy center.  
 
The applicant has submitted a proposed Professional Employer Agreement, which is summarized below: 
 
 Date:                                       Date of official DOH Approved occupancy 
 Facility:                                     Upstate Gastroenterology, LLC 
 Contractor:                               MedBest Medical Management, Inc  
 Fee:                                     $92,414 per year for 1.5 staff positions.   
 Term:    Two years with automatic 2 year renewal terms,  

 unless terminated pursuant to the terms of the agreement. 
 Duties of the Consultant: MedBest Medical Management, Inc. as a consultant,  
     will provide the following:  a registered nurse and part  
     time clerical staff to the facility. 
 
Employee Sublease Agreement 
The facility will also enter into a Employee Sublease Agreement with Department of Medicine Medical Service Group 
at the SUNY Health Science Center at Syracuse, Inc. (DOM) , to provide personnel including but not limited to Clerical 
and clinical personnel to the facility. 

 
The applicant has submitted a proposed Employee sublease Agreement, which is summarized below: 
 
 Date:     Date of official DOH Approved occupancy 
 Facility:                           Upstate Gastroenterology, LLC 
 Contractor:     Department of Medicine Medical Service Group at    
     the SUNY Health Science Center at Syracuse, Inc.    
     (DOM). 
 Fee:                        $385,876 per year for 7 staff positions.   
 Term:    One year with automatic one year renewal terms    
     unless terminated by either party. 
 Duties of the Contractor:  Department of Medicine Medical Service Group at    
     the SUNY Health Science Center at Syracuse, Inc.    
     (DOM): to provide the facility with 7 staff employees, 
     1 nursing administrator, 2 clerical staff, 1 registered    
     nurse and 3 licensed practical nurses.  
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Sublease Rental Agreemennt 
The applicant will sublease 6,896 square feet on the second floor of the building at 1000 East Genesee Street, Suite 
206, Syracuse (Onondaga County), under the terms of the sublease agreement summarized below: 
 

Lessor: Business Venture Associates Limited Partnership 
Lessee/Sublessor: Department of Medicine Medical Service Group at the SUNY Health Science 

Center at Syracuse, Inc 
Sublessee: Upstate Gastroenterology, LLC 
Term: 10 years with 2 (5 year) renewal terms 
Rental: $190,192 Per Year ($27.58 per square foot) $15,849.33 per month.   
Provisions:                Triple Net Lease 

 
Total Project Cost and Financing 
Total project costs for Renovation and Demolition and Other fees is estimated at $222,339, broken down as follows: 
 

Renovation and Demolition $113,667
Design Contingency 11,367
Construction Contingency 11,367
Architectural/Engineering Fees 22,733
Other Fees ( Attorney/accounting fees, 
consultant fees and architect fees) 

60,000

Application Fee      2,000
Additional Processing Fee 1,205
Total Project Cost $222,339

 
 
Project costs are based on an April 1, 2012 construction start date and a 2 month construction period. 
The applicant’s financing plan appears as follows: 
 

Equity $   222,339
 
Operating Budget 
The applicant has submitted an operating budget in 2011 dollars, for the first and third years of operation, summarized 
below: 
 

 Year One Year Three 
Revenues: $1,137,936 $1,218,986 
Expenses:  
   Operating $796,328 $814,631 
   Interest  
   Depreciation and Rent 258,183 235,906 
Total Expenses $1,054,511 $1,050,537 
  
Net Income $83,425 $168,449 
  
Utilization: (Visit) 2,060 2,207 
Cost Per Visit $511.90 $476.00 

 
 
Utilization by payor source for the first and third years is as follows: 
 

Commercial fee- for-service 15.00 %
Commercial Managed Care 35.00 %
Medicare fee-for-service 35.00 %
Medicare Managed Care  2.00 %
Medicaid fee-for-service 4.00 %
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Medicaid Managed Care 6.00 %
Private Pay 1.00 %
Charity Care 2.00 %

 
 
Expense assumptions are based on the experience of the private gastroenterology practice as well as the projections 
and experience of other freestanding ambulatory surgery centers in New York State.  Utilization for the first year of 
operation is based on the participating physicians’ current procedures being performed in the private practice office 
with year three having a slight increase of 7%. 
 
Capability and Feasibility 
The initiation of operations as a financially viable entity will be provided as equity by the proposed member. 
Working capital requirements, estimated at $175,090 appear reasonable based on two months of third year expenses.     
The facility will provide the total working capital for this project from cash on hand.  
 
Presented as BFA Attachment A is the 2010 internal Financial statements for Department of Medicine Medical Service 
Group at the SUNY Health Science Center at Syracuse, Inc (DOM) ., which indicates the availability of sufficient funds 
for the stated levels of equity.  Presented as BFA Attachment B is the pro-forma balance sheet of as of the first day of 
operation, which indicates positive member’s equity position of $469,324. 
 
The submitted budget indicates a net income of $83,425 and $168,449 would be maintained during the first and third 
years of operation, respectively.   
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The proposed project entails the renovation of 475 sf in an existing single specialty ambulatory surgery facility totaling 
6896 sf.  The facility comprises 4 procedure rooms at 254 sf, 217 sf, 217 sf, and 251 sf.  Separate entrances are 
provided for patients and staff.  A staff and services entrance provides access to 4 administrative offices at 136 sf, 136 
sf, 146 sf and 117 sf; an education room, 295 sf; separate women’s and men’s locker rooms with toilets, 127 sf and 86 
sf; soiled holding, 70 sf; medical gas storage, and housekeeping.   
 
The public/patient entrance provides access to a 544 sf waiting area, 195 sf reception space, and a single office.  
Situated and providing through access between these two administrative areas is an open plan patient holding area 
with 8 curtained treatment bays serving alternately for patient prep and patient recovery as scheduling dictates.   
 
Two existing patient recovery bays are to be eliminated in the proposed scheme to allow for provision of minimum 
area requirements in the 8 remaining bays and the reconfiguration of the nurses station and office.  Scope 
decontamination at 71 sf, processing at 150 sf, and storage at 61 sf are accessed from a restricted corridor serving the 
procedure rooms.  Approximately 1200 sf of acoustical ceiling tile will be replaced in connection with the formation of a 
new ducted air return. 
 
Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
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Attachments 
  
 

BFA Attachment A 2010 Internal financial statement for Department of Medicine Medical Service 
Group at the SUNY Health Science Center at Syracuse, Inc. (DOM) 

  
BFA Attachment B Pro-forma Balance Sheet of Upstate Gastroenterology, LLC 
  
BFA Attachment C Organizational Chart Upstate Gastroenterology, LLC 
  
BFA Attachment D Establishment Checklist for Upstate Gastroenterology, LLC d/b/a Upstate 

Gastroenterology at the Philip G. Holtzapple Endoscopy Center 
  
BHFP Attachment Map 

 
 

 

Supplemental Information 
 
Outreach 
Below are presented summaries of responses by hospitals to letters from the Department asking for information on the 
impact of the proposed ambulatory surgery center (ASC) in their service areas.  There follows a summary of the 
applicant’s response to DOH’s request for information on the proposed facility’s volume of surgical cases, the sources 
of those cases, and on how staff will be recruited and retained by the ASC. 

 
 
Facility: Crouse Hospital 
  736 Irving Avenue 
  Syracuse, New York  13210 
 
 No response. 
 
 
Facility: St. Joseph’s Hospital Center 
  301 Prospect Avenue 
  Syracuse, New York  13203 
 
 No response.  
 
 
Facility: University Hospital SUNY Health Science Center 
  750 East Adams Street 
  Syracuse, New York  13210 
 
 No response. 

 
 
 

Supplemental Information from Applicant 
 
• Need and Sources of Cases  
 
The applicant states that the projected utilization for the proposed ASC is based on the current office-based caseload 
of the participating gastroenterologists who have committed to perform cases at the facility.  The applicant also cites 
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growing local demand for ambulatory surgical procedures, as evinced by data showing a compound annual growth 
rate of 21.4% in procedures performed in freestanding ASC’s in the Central New York region between 2000 and 2010. 
The applicant also states that performing cases in a facility that is under the control of its sole member, the 
Department of Medicine Medical Service Group at the SUNY Health Sceince Center at Syracuse, Inc., an existing, 
New York State, nor-for-profit corporation that works closely with University Hospital, will result in greater convenience 
and efficiency for patients and physicians, which will foster utilization of the proposed ASC.    
 
• Staff Recruitment and Retnetion 
 
The applicant states that competitive salaries and benefits are expected to aid in the recruitment and retention of 
skilled employees, as are a positive work environment and flexible working hours.  The applicant also expects that the 
existing staff will, for the most part, meet the needs of the proposed diagnostic and treatment center, which will 
minimize or eliminate any concern regarding loss of staff by hospitals to the proposed ASC.  
 
• Office-Based Cases 
 
As noted, the ASC’s expected cases will come from the not-for-profit private practice of the participating physicians.  
All of these cases are currently being performed as office-based procedures in the private practice setting.  The 
applicant projects first-year utilization to 2,060 procedures (representing 1,873 cases) and third-year utilization to be 
2,207 procedures (representing 2,006 cases).  All of these cases could otherwise be performed in the participating 
physicians’ private office, based upon their current experience.  
 
OHSM Comment 
The absence of comments from hospitals in the proposed service area provides no basis for reversal or modification of 
the recommendation for five-year limited life approval of the proposed ASC based on public need, financial feasibility 
and operator character and competence. 

 
 



 
 

Public Health and Health 
Planning Council 

Project # 111488-B 
Yorkville Endoscopy, LLC 
 d/b/a Yorkville Endoscopy Center 
 
County:    New York (New York) 

 
Program:     Ambulatory Surgery Center 

Purpose:  Establishment and Construction 
 

Submitted:  June 6, 2011 

Executive Summary 
  

Description 
Yorkville Endoscopy, LLC d/b/a Yorkville Endoscopy Center, 
a to-be-formed limited liability company, requests approval to 
establish and construct an Article 28 D&TC to be certified as 
a single-specialty freestanding ambulatory surgery center 
(FASC) in the discipline of gastroenterology, to be located at 
425 East 61st Street, New York.  The proposed members of 
Yorkville Endoscopy, LLC consists of four Board-Certified 
Gastroenterologists and a limited liability company, which is 
equally owned by two investing members, Oleg Gutnik, M.D. 
and Jordan Fowler.   
 
Mr. Fowler and Dr. Gutnik each will own 4% of Yorkville 
Endoscopy, LLC through their equal ownership in Frontier 
Healthcare Associates, LLC.  Additionally, Mr. Fowler and Dr. 
Gutnik, as investors or through an equal ownership in 
Frontier Healthcare Associates, LLC, have an ownership 
interest or an indirect ownership interest in the following:   
 
• Digestive Diseases and Diagnostic & Treatment  
 Center, LLC  (Kings County) 
• QEASC, LLC  (Queens County) 
• Queens Boulevard GI, LLC  (Queens County) 
• Putnam GI, LLC  (Putnam County) 
• PBGS, LLC d/b/a Downtown Brooklyn Gynecology  
 Center  (Kings County) 
 
Mr. Fowler also has a 0.72% ownership interest as an 
investor in West Side GI, LLC (New York County). 
 
Mr. Fowler and Dr. Gutnik also have an ownership interest in 
the administrative service provider, Frontier Healthcare 
Management Services, LLC. 
 
No responses were received to the Department’s inquiry to 
local hospitals regarding the impact of the proposed ASC in 
the service area.   
 
Total project costs are estimated at $1,163,770. 
 

DOH Recommendation 
Contingent approval for a 5-year limited life. 
 
Need Summary 
The 4 physician members have committed to utilize the 
Center to perform approximately 5,500 projected first-year 
procedures that they are currently performing in their private, 
office-based practice in New York County.  None of the 
projected cases will migrate to the Center from any hospital.  

 
The number of projected visits is as follows:  
 
 First Year: 5,500 
 Third Year: 6,064 
 
Program Summary 
Based on the information reviewed, staff found nothing that 
would reflect adversely upon the applicant’s character and 
competence or standing in the community. 
 
Financial Summary 
Project costs will be met through member’s personal 
investment of $293,770 and a loan of $870,000 5 yrs. @ 
4.95%). 
 
Budget:  Revenues: $  3,868,132 
  Expenses:     2,866,216  
  Gain/(Loss): $  1,001,916   
 
Subject to noted contingencies, it appears the applicant has 
demonstrated the capability to proceed in a financially 
feasible manner. 
 
Architectural Summary 
The FASC will lease 4,500 SF on the 4th floor of an existing 
medical services building, to provide endoscopy and 
gastroenterology related services to the local community.  
The site will include two procedure rooms, pre-operating 
area and four recovery rooms, along with the requisite 
support areas.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval for a limited life of 5 years from the date of issuance of an operating certificate is recommended 
contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

2. Submission of a signed agreement with an outside independent entity satisfactory to the Department to provide 
annual reports to the Department of Health beginning in the second year of operation.  Said reports should 
include: 

 
• Data showing actual utilization including procedures; 
• Data showing breakdown of visits by payor source; 
• Data showing number of patients who need follow-up care in a hospital within seven days 
     after ambulatory surgery; 
• Data showing number of emergency transfers to a hospital; 
• Data showing percentage of charity care provided, and 
• Number of nosocomial infections recorded during the year in question.  [RNR] 
 

3. Submission by the governing body of the ambulatory surgery center of an organizational Mission Statement which 
identifies, at a minimum, the populations and communities to be served by the center, including underserved 
populations (such as racial and ethnic minorities, women, and handicapped persons) and the center’s commitment 
to meet the health care needs of the community, including the provision of services to those in need regardless of 
ability to pay. The statement shall also include commitment to the development of policies and procedures to 
assure that charity care is available to those who cannot afford to pay.  [RNR] 

4. Submission of the statement from the applicant, acceptable to the Department, that the proposed financial/referral 
structure has been assessed in light of anti-kickback and self-referral laws, with consultation of the legal counsel, 
and if it is concluded that proceeding with the proposal is acceptable.  [RNR] 

5. Submission of a written statement that the proposed extension clinic will serve all persons in need of the care 
without regard to their ability to pay or the source of payment.  [RNR] 

6. Submission of a written statement that the proposed extension clinic will enter into a transfer and affiliation 
agreement to provide backup and emergency services to the Center.  [RNR]  

7. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a local acute 
care hospital.  [HSP]  

8. Submission of a loan commitment that is acceptable to the Department.  [BFA] 
9. Submission of a working capital loan commitment that is acceptable to the Department.  [BFA] 
10. Submission of an executed lease agreement that is acceptable to the Department.  [BFA] 
11. Submission of an executed administrative services agreement that is acceptable to the Department.   [BFA] 
12. Submission of an Article of Organization for the applicant, which is acceptable to the Department.  [CSL] 
13. Submission of the Operating Agreement for the applicant, which is acceptable to the Department.  [CSL] 
14. Submission of a Joinder to the Operating Agreement for the applicant, which is acceptable to the Department.  

[CSL] 
15. Submission of an Amended and Restated Articles of Organization of Frontier Healthcare Associates, LLC. 

which is acceptable to the Department.  [CSL]  
16. Submission of the Operating Agreement of the Frontier Healthcare Associates, LLC, which is acceptable to 

the Department.  [CSL] 
 
Approval conditional upon: 
 
1. The staff of the facility must be separate and distinct from staff of other entities.  [HSP] 
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2. The signage must clearly denote the facility is separate and distinct from other adjacent entities.  [HSP] 
3. The entrance to the facility must not disrupt any other entity's clinical program space.  [HSP] 
4. The clinical space must be used exclusively for the approved purpose.  [HSP] 
5. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 

Submission Guidelines DSG-01.  [AER] 
6. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to the applicant’s request for, and Department’s granting approval for the start of construction AER). 
[AER] 

7. The applicant shall complete construction by June 1, 2014 upon the filing of Final Construction Documents in 
accordance with 10 NYCRR section 710.7. In accordance with 10 NYCRR Part 710.2(b)(5), if construction is not 
completed by this date, this shall constitute abandonment of the approval.  In accordance with Part 710.10(a), this 
approval shall be deemed cancelled, withdrawn and annulled without further action by the Commissioner. [AER] 

 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Yorkville Endoscopy, LLC, a to-be-formed company, is seeking approval for the establishment and construction of an 
Article 28 diagnostic and treatment center that will be certified as a single-specialty freestanding ambulatory surgical 
center (FASC) specializing in gastroenterology procedures.  The FASC will be named the Yorkville Endoscopy Center 
and will be located at 425 East 61st Street, New York, New York County. 
 
Analysis 
The service area for this project is New York County.  Yorkville Endoscopy is not in a HPSA area for primary care, 
mental health, or dental health services (HRSA).  

 
New York County has a total of 30 facilities providing ambulatory surgery services as follows: 
 

Type of Facility: Single Specialty Multi Specialty 
D&TC 1-Gastroenterology  
D&TC 1-Endoscopy  
D&TC    6 
Hospital Extension Clinic    4 
Hospital  18 
Total 2 28 
Source: HFIS     

 
 

An overview of some of the gastroenterology ambulatory procedures in New York County for 2008 and 2009 is given 
below. It shows an increase of 13.6 percent between 2008 and 2009.  
 

Clinical Classification (CCS) Diagnosis Category 2008 2009  
Cancer of colon  1,169 782 
Cancer of esophagus  363 354 
Cancer of other GI organs; peritoneum  146 151 
Cancer of rectum and anus  664 503 
Cancer of stomach  497 526 
Gastritis and duodenitis  7,891 9,420 
Gastroduodenal ulcer (except hemorrhage)  491 668 
Gastrointestinal hemorrhage  2,451 3,179 
Total 376,532 427,854 
% Change 2008-09  13.6% 

 
 
Yorkville Endoscopy will bring existing private practices into the regulatory environment of an Article 28 Center. 
Yorkville’s physicians will perform at the ambulatory surgery center procedures that are currently being done in their 
private practices.  Patients will not migrate from hospitals. 
 
Recommendation 
From a need perspective, contingent approval is recommended. 
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Programmatic Analysis 
 
Background 
Establish a diagnostic and treatment center that will also be federally certified as an ambulatory surgery center.  
 

Proposed Operator Yorkville Endoscopy 
Operator Type LLC 
Doing Business As  
Site Address 425 East 61st Street, New York 
Surgical Specialties Gastroenterology 
Operating Rooms 0 
Procedure Rooms 2 
Hours of Operation Monday through Friday from 7:00 am to 5:00 pm   

(Extended as necessary to accommodate patient needs). 
Staffing (1st Year / 3rd Year) 19.3 FTEs / 21.0 FTEs 
Medical Director(s) Lawrence Cohen 
Emergency, In-Patient and Backup Support 
Services Agreement 

 
Expected to be provided by Mount Sinai Hospital  

Distance 2.8 miles and 8 minutes in travel time 
On-call service  Access to the facility’s on-call physician during hours 

when the facility is closed. 
 
 
The list of procedures provided reflects the proposed services are consistent with the specialties of the physicians that 
have expressed interest in practicing at this Center.  The Center intends to review this list annually and as needed to 
determine the appropriateness of adding new procedures consistent with individual physician expertise. 
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the facility conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The facility’s 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
A sliding fee scale will be in place for those without insurance, and provisions will be made for those who cannot afford 
services.   
 
Character and Competence 
The members and membership interests of the LLC are as follows: 
 

Lawrence B. Cohen, M.D. 27.333%
James Aisenberg, M.D. 27.333%
Kenneth M. Miller, M.D. 27.334%
Neville Bamji, M.D. 10.000%
Frontier Healthcare Associates, 
LLC 

8.000%

       -- Jordan C Fowler    (50%)  
       -- Oleg Gutnik, M.D.  (50%) 
Total 100.000%

 
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted regarding licenses 
held, formal education, training in pertinent health and/or related areas, employment history, a record of legal actions, 
and a disclosure of the applicant’s and relatives’ ownership interest in other health care facilities.  Licensed individuals 
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were checked against the Office of Medicaid Management (relative to Medicaid fraud and abuse), the Office of 
Professional Medical Conduct, and the Education Department databases.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance history of all 
associated facilities. Sources of information included the files, records, and reports found in the Department of Health. 
Included in the review were the results of any incident and/or complaint investigations, independent professional 
reviews, and/or comprehensive/focused inspections.  The review found that any citations were properly corrected with 
appropriate remedial action.  Based on this information, staff concluded that the applicant have provided a 
substantially consistent high level of care as defined in New York State Public Health Law 2810(a)(3) and 10NYCRR 
600.2 during the past 10 years. 
 
Recommendation 
From a programmatic perspective, contingent approval is recommended. 
 
 

Financial Analysis 
   
Background 
The applicant has submitted a draft administrative services agreement: the terms are summarized below: 
 

Facility: Yorkville Endoscopy, LLC d/b/a Yorkville Endoscopy Center 
Contractor: Frontier Healthcare Management Services, LLC 
Services Provided: Provide oversight to the following functions: staffing & scheduling; 

accounting; compliance with medical staff by-laws/rules; accreditation; 
nursing; and administration.  As directed by the company: develop payor 
contracting strategy, payors’ credentialing, negotiate third party contracts and 
their renewals.  Provide summary statistics of all signed contracts.  Assist in 
the preparation of the annual business plan & budget.   
Monitor and report: clinical benchmarks; in coordination with the 
administrator & director of nursing monitor quality of care indicators, clinical 
staffing patterns and risk management program.  Educate staff on regulatory 
and accreditation requirements.  Assist the administrator in monitoring the 
completeness of physician credentialing.  

Term: 1 year – renewable for three additional one (1) year term  
Fee: Annual Fee $150,000 (1/12 to be paid monthly = $12,500)  Fee will increase 

2% per year after the first year 
       
 
The three members of Frontier Healthcare Management Services, LLC are Jordan Fowler (47.5% membership 
interest), Oleg Gutnik, M.D. (47.5% membership interest), and Roy Bejarano (5.0% membership interest).  Frontier 
Healthcare Management Services, LLC is also the proposed administrative services provider for projects nos. 101167-
B (West Side GI, LLC), 111076-B (QEASC, LLC) and 111138-B (Putnam GI, LLC). 
 
Lease Rental Agreement 
The applicant has submitted a Letter of Interest to lease the proposed site; the terms  
are summarized below: 
 

Premises: 4,500 gross square feet located at 425 East 61st Street, 4th Floor, New York,  New York  
Landlord: ABS Partners Real Estate, LLC 
Lessee: Yorkville Endoscopy LLC d/b/a Yorkville Endoscopy Center 
Term: 15 years and 8 months (1st 8 months are free)   
Rental After the 1st 8 months the next 12 months will at $225,000 per year ($50.00 per sq. ft)  

Yearly rate will increase by the Consumer Price Index 
Provisions: Utilities, Taxes, and Maintenance 
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Two letters from licensed real estate agents have been submitted, which attest to the rent’s reasonableness. 
 
Total Project Cost and Financing 
Total project costs for renovation and acquisition of moveable equipment is estimated at $1,163,770, broken down as 
follows: 
 

Renovation & Demolition $795,467
Design Contingency 79,547
Construction Contingency 79,547
Architect/Engineering Fees 63,637
Other Fees 50,000
Movable Equipment 67,751
Financing Costs 8,700
Interim Interest Expense 10,766
CON Application Fee 2,000
CON Processing Fee 6,355
Total Project Cost $1,163,770

 
 
Project costs are based on a February 1, 2012 start date with a four month construction period. 
 
The applicant’s financing plan appears as follows: 
 

Cash Equity (Applicant) $293,770
Bank Loan (4.95%, 5-year term)  870,000
Total $1,163,770

 
A Letter of Interest has been provided from TD Bank. 
 
Operating Budget 
The applicant has submitted first and third years operating budgets, in 2011 dollars, as summarized below: 
 

Year One Year Three 
Revenues $3,512,999 $3,868,132 
Expenses:  
  Operating $2,276,564 $2,425,447 
  Capital 266,872 440,769 
Total Expenses $2,543,436 $2,866,216 
  
Net Income or (Loss) $969,563 $1,001,916 
  
Utilization: (procedures) 5,500 6,064 
Cost Per Procedure $462.44 $472.66 

 
 
Utilization by payor source for the first and third years is anticipated as follows: 
 

Medicaid Fee-For-Service 1.0%
Medicaid Managed Care  1.6%
Medicare Fee-For-Service 20.6%
Medicare Manage Care 3.4%
Commercial Fee-For-Service 21.2%
Commercial Manage Care 50.2%
Charity 2.0%
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Utilization projections are based upon members’ current office-based practices being relocated to the more 
appropriate FASC setting.  Each practicing physician has submitted letters in support of their projections.  Expense 
assumptions are based upon staffing patterns appropriate for the projected volume and members experience in 
working with similar facilities.   It appears all costs will be cover at approximately 74% of projected volume or 4,070 
procedures in the first year and 4,490 procedures in the third year. 
 
Capability and Feasibility 
The total project cost of $1,163,770 will be satisfied by the proposed members contributing $293,770, and the balance 
of $870,000 being finance by TD Bank at the above-stated terms.   
 
Working capital requirements are estimated at $477,702, which appears reasonable based on two months of third year 
expenses.  The applicant has submitted a letter of interest from TD Bank to finance half of the working capital or 
$238,851, with a one year pay back period carrying a 3.25% estimated interest rate.  The remaining $238,851 in 
working capital will be provided from the members’ own financial resources.  Presented as BFA Attachment A are the 
applicant’s personal net worth statements, which indicates there are sufficient liquid resources to meet the equity and 
working capital requirements for the project. 
   
Presented as BFA Attachment B is Yorkville Endoscopy, LLC pro-forma balance sheet that shows operations will start 
off with $776,885 in equity, approximately $244,264 higher then the estimated minimum, which accounts for the 
physicians’ contribution of medical equipment not included in project costs.  
 
Yorkville Endoscopy, LLC projects an operating excess of $969,563 and $1,001,916 in the first and third years, 
respectively.  Revenues for Medicare and Medicaid are based on current and projected rates and other payors 
reflecting adjustments based on experience in the region.  The applicant’s budgets appear to be reasonable. 
It appears that the applicant has demonstrated the capability to proceed in a financially feasible manner, and 
contingent approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The proposed ambulatory surgery center will be located on the fourth floor of an existing medical services building. 
The project will consist of renovation to approximately 3,200 SF of the existing 8,200 SF space and will include a 
waiting area, reception with office, admitting station, patient and staff toilets, 2 pre-op bays, 4 recovery areas, nurse 
station, exam room, patient changing area, 2 procedure rooms, decontamination room, scope processing room, 
anesthesia station and scope storage area. The facility will also include a staff lounge with lockers, soiled workroom, 
clean workroom, medical gas storage and janitor closet. 
 
The building will be protected with a 24hr central station fire alarm and a full sprinkler system. The project will respond 
to the increasing need for outpatient Endoscopic procedures in the area. 
 
Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 

Project # 111488-B Exhibit Page  8 



 

Attachments 
  
  

BFA Attachment A Personal Net Worth Statement of Proposed Members of Yorkville Endoscopy, LLC 
  
BFA Attachment B Pro-forma Balance Sheet of Yorkville Endoscopy, LLC  
  
BFA Attachment C Establishment Checklist for Ambulatory Care Sites  
  
BHFP Attachment Map 

 
 

 

Supplemental Information 
 
Outreach 
Below are presented summaries of responses by hospitals to letters from the Department asking for information on the 
impact of the proposed ambulatory surgery center (ASC) in their service areas.  There follows a summary of the 
applicant’s response to DOH’s request for information on the proposed facility’s volume of surgical cases, the sources 
of those cases, and on how staff will be recruited and retained by the ASC. 

 
 
Facility: New York Presbyterian Hospital 
      New York Weill Cornell Center 
  525 East 68th Street 
  New York, New York  10021 
 
 No response. 
 
 
Facility: The Hospital for Special Surgery 
  535 East 70th Street 
  New York, New York  10021  
 
 No response.  
 
 
Facility: Memorial Hospital for Cancer and Allied Diseases 
  1275 York Avenue 
  New York, New York  10065 
 
 No response. 
 
 
Facility: Lenox Hill Hospital 
  100 East 77th Street 
  New York, New York  10021 
 
 No response.  
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Supplemental Information from Applicant 
 
• Need and Sources of Cases  
 
The applicant states that all of the projected caseload of the proposed ASC will come from procedures currently 
performed in the participating physicians’ private practice.  The applicant also cites growing local demand for 
ambulatory surgical procedures, as evinced by SPARCS data showing an increase of 527% in ambulatory surgery 
cases for freestanding facilities in New York County between 2000 and 2010.  The applicant physicians also state that 
performing cases in a facility that is under the control of the member physicians, who are converting their practice to 
the proposed ASC, will result in greater convenience and efficiency for patients and physicians, which will encourage 
utilization of the proposed facility.  
 
The applicant also proposes to develop a formal outreach program directed to members of the local community, 
including area physicians.  The purpose of the program will be to inform these groups of the benefits derived from, and 
the latest advances made in, colon cancer screening, treatment and prevention.  The proposed ASC will dedicate a 
portion of its revenues for the implementation of this program and for charitable care.    
 
• Staff Recruitment and Retnetion 
 
The applicant states that initial recruitment will be of selected staff currently employed by the member physicians in 
their private practices, particularly the nursing and technical staff.  Staff will also be recruited through accredited 
schools, newspaper advertisements, training programs, local recruiters and, if needed, job fairs.  Competitive salaries 
and benefits are expected to aid in the recruitment and retention of skilled employees, as are a positive work 
environment and flexible working hours.  The applicant also expects that nurses and technicians currently employed 
by hospitals who choose to augment their income will be able to find supplemental employment at the proposed ASC 
because of the flexible work schedule, without cutting back on or abandoning their hospital employment.  
 
• Office-Based Cases 
 
All cases for the proposed ASC are based on the current volume of cases being performed by the applicant physicians 
in their office-based practice, and from a projected modest growth in that office-based volume.  
 
OHSM Comment 
The absence of comments from hospitals in the proposed service area provides no basis for reversal or modification of 
the recommendation for five-year limited life approval of the proposed ASC based on public need, financial feasibility 
and operator character and competence. 
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Public Health and Health 
Planning Council 

Project # 111504-B 
Mills Pond Dialysis Center, LLC 
 
County:  Suffolk (St. James) 

 
Program:  Dialysis Services 

Purpose:  Establishment and Construction 
 

Submitted:  June 13, 2011 
 

Executive Summary 
  

Description 
Mills Pond Dialysis Center, LLC, a newly-organized 
limited liability company, requests approval to establish 
and construct a diagnostic and treatment center (DTC) 
to provide a 12-station end stage renal disease dialysis 
service.  The facility will be open to the general public, 
as well as serve those dialysis patients residing at 
JOPAL at St. James, LLC d/b/a Mills Pond Nursing 
and Rehabilitation Center, a 252-bed proprietary 
residential health care facility (RHCF) located at 273 
Moriches Road, St. James.  The applicant will lease 
space at Mills Pond Nursing and Rehabilitation Center 
and perform renovations to accommodate the dialysis 
stations.   
 
The proposed members of Mills Pond Dialysis Center, 
LLC, and their ownership percentages are as follows: 
 

Joseph F Carillo II 33.33%
Pasquale DeBenedictis 33.34%
Alex Solovey   33.33%

 
Total project costs are estimated at $2,202,439. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
There is a need in Suffolk County for additional dialysis 
stations.  According to the Department’s methodology, 
there is presently a need for 324 stations to treat 
existing patients in Suffolk County.  Currently, there 
are 291 stations, leaving an unmet need of 33 stations.  
   
Upon completion of this project, there will be an unmet 
need for 21 stations.   
 

Program Summary 
Based on the information reviewed, staff found nothing 
that would reflect adversely upon the applicant’s 
character and competence or standing in the 
community. 
 
Financial Summary 
Project costs will be met via equity of $220,244 and a 
bank loan of $1,982,195 (10 yrs. @ 7.0%). 
 
Budget:  Revenues: $   3,122,104 
  Expenses:      2,940,792 
  Gain/(Loss): $      181,311 
 
Subject to the noted contingencies, it appears that the 
applicant has demonstrated the capability to proceed 
in a financially feasible manner. 
 
Architectural Summary 
The applicant is proposing the fit-out of a 12-station 
dialysis clinic at the 250 bed Mills Pond Nursing and 
Rehabilitation Center.  Existing storage and office 
space located at the RHCF’s basement level is to be 
repurposed for the proposed facility. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

2. Submission of a statement from the applicant, acceptable to the Department, that the proposed financial/referral 
structure has been assessed with the consultation of legal counsel, in light of anti-kickback and self-referral laws, 
and it is concluded that proceeding with the proposal is acceptable.  [RNR, CSL] 

3. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a local acute 
care hospital.  [HSP] 

4. Submission of an executed facility lease agreement, acceptable to the Department.  [BFA, CSL] 
5. Submission of an executed equipment lease, acceptable to the Department.  [BFA] 
6. Submission of a loan commitment, acceptable to the Department.  [BFA] 
7. Submission of a Working Capital Loan commitment, acceptable to the Department. [BFA] 
8. Submission of a photocopy of the applicant’s executed proposed articles of organization, which are acceptable to 

the Department.  [CSL] 
9. Submission of a photocopy of the applicant’s executed operating agreement, which is acceptable to the 

Department.  [CSL] 
 
Approval conditional upon: 
 
1. The staff of the facility must be separate and distinct from staff of other entities.  [HSP] 
2. The signage must clearly denote the facility is separate and distinct from other adjacent entities.  [HSP] 
3. The entrance to the facility must not disrupt any other entity's clinical program space.  [HSP] 
4. The clinical space must be used exclusively for the approved purpose.  [HSP]  
5. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in BAEFP Drawing 

Submission Guidelines DSG-01.  [AER] 
6. The submission of Final Construction Documents, as described in BAEFP Drawing Submission Guidelines DSG-

01, prior to start of construction.  [AER]  
7. The applicant shall complete construction by April 1, 2014 upon the filing of Final Construction Documents in 

accordance with 10 NYCRR section 710.7.  [AER] 
8. All sliding doors provided, including those located at the proposed Isolation Room, shall be provided with a break-

away feature which shall not obstruct the path of egress during that mode of use in accord with the requirements 
of NFPA 101.  [AER] 

9. The reception/waiting area shall be configured to provide for private interactions between reception personnel and 
patients.  [AER] 

10. Floor drains shall be provided as required by 10NYCRR.  [AER] 
11. In compliance with NFPA 101, not more than 50% of the required exits shall discharge through areas on the level 

of discharge.  [AER] 
12. Applicant shall confirm the provision of sufficient storage space for the RHCF with the loss of storage space to be 

repurposed for the proposed facility.  [AER] 
 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
The applicant is seeking approval to establish and construct a 12-station chronic dialysis facility in a designated space 
at JOPAL at St. James, LLC d/b/a Mills Pond Nursing & Rehabilitation Center, located at 273 Moriches Road, St. 
James, New York.  The facility will be operated by a newly established entity called Mills Pond Dialysis Center, LLC.  
 
Population 
The service area for this application is Suffolk County. 
 
 2009 Estimated: 1,493,350 
 
 Ages 65 and Over:  13.4%    State Average:     13.4% 
 Nonwhite:   19.2%    State Average:     34.3% 
 
The Department tracks statistics on populations with a higher probability of contracting End Stage Renal Disease 
(ESRD), which requires dialysis.   
 
The cohort representing those over the age of 65 is the fastest growing demographically on Long Island and represent 
the largest users of dialysis services.  In Suffolk County, the 65+ cohort represents 13.4% of the population, which is 
consistent with the Statewide average.   
 
Minority groups are also at a greater risk of developing Type II Diabetes which is the leading cause of end-stage renal 
disease (ESRD).   In Suffolk County, the non-white population is 19.2% which is substantially lower than the Statewide 
average of 34.3% 
 
Capacity   
The Department’s methodology to estimate capacity for chronic dialysis stations is as follows:  
 

• One free standing station represents 702 treatments per year.  This is based on the expectation that the 
center will operate 2.5 patient shifts per day at 6 days per week (15 patients per week).  This is a potential 780 
x 52 weeks x 90% = 702).  One free standing station can treat 4.5 patients per year.   

 
• One hospital based station calculated at 499 treatments per year per station (2.0 shifts/day x 6 days/week x 

52 weeks x 80% = 499).  One hospital based station can treat 3 patients per year. 
 
• Per Department policy, hospital-based stations can treat fewer patients per year.  Statewide, the majority of 

stations are free standing as are the majority of applications for new stations.  As such, when calculating the 
need for additional stations, the Department bases the projected need on establishing additional free standing 
stations.   
 

• There are currently 291 operating Dialysis Stations in Suffolk and 9 in pipeline. This project will add 12 free 
standing stations to the pipeline status, for a total of 21 total pipeline stations. 

 
• Based upon the DOH dialysis need methodology, existing stations in Suffolk could treat a total of 1310 

patients annually. Upon all projects being completed in Suffolk County 1,404 residents will be able to receive 
treatment.  
 

• Based upon a conservative estimate of a three percent annual increase in patients treated in Suffolk County 
facilities and Suffolk County residents receiving treatment, the current 291 total stations will not be sufficient to 
meet the current needs of patients or residents. Considering the current and projected increase in patients, 
there is a projected need for additional stations by 2015, even after the completion of this project. 
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County Need 2009 2015 
 Patients Residents Patients Residents
Treated 1455 1409 1738 1683
Free Standing Stations Needed 324 314 387 374
Current Total Stations 291 291 291 291
Unmet Need 33 23 96 83

 
As seen in the table above, there will still be significant need in Suffolk County for additional dialysis stations in 2015. 
Although all area residents are being treated, Suffolk County has a large number of tourists and visitors in a given 
year, among whom there are individuals in need of dialysis. 
 
Conclusion 
This proposed center will expand dialysis capacity for Suffolk residents and visitors and help to ensure that services 
are available to treat patients with ESRD. 
 
Recommendation 
From a need perspective, contingent approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Establish a diagnostic and treatment center to provide chronic renal dialysis services.    
 
The center will be located within JOPAL at St. James, LLC d/b/a Mills Pond Nursing & Rehabilitation Center.  The 
housing of the proposed dialysis unit within the residential health care facility will not result in a reduction of space for 
the current nursing home services.  The chronic renal dialysis facility will have a separate outside entrance for direct 
access to the Center, as well as access for residents of the nursing home via a common corridor. 
 

Proposed Operator Mills Pond Dialysis Center 
Operator Type LLC 
Site Address 273 Moriches Road, St. James 
Stations 12 
Shifts/Hours/Schedule One shift per day, increasing to three shifts 

per day by the third year 
Staffing (1st Year / 3rd Year) 10.5 FTEs/19.0 FTEs 
Medical Director(s)  Mark Allen Finger 
Emergency, In-Patient and Backup Support 
Services Agreement 

Expected to be provided by Huntington 
Hospital 

Distance 19.68 miles and 32 minutes travel time 

 
 
Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the facility conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The facility’s 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
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Character and Competence 
The members of LLC, who are the same as the operators of the nursing home, are: 
 

Joseph F. Carillo II 33 1/3%
Pasquale DeBenedictis 33 1/3%
Alex Solovey 33 1/3%

 
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted regarding licenses 
held, formal education, training in pertinent health and/or related areas, employment history, a record of legal actions, 
and a disclosure of the applicant’s and relatives’ ownership interest in other health care facilities.  Licensed individuals 
were checked against the Office of Medicaid Management (relative to Medicaid fraud and abuse), the Office of 
Professional Medical Conduct, and the Education Department databases.   
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance history of all 
associated facilities. Sources of information included the files, records, and reports found in the Department of Health. 
Included in the review were the results of any incident and/or complaint investigations, independent professional 
reviews, and/or comprehensive/focused inspections.  The review found that any citations were properly corrected with 
appropriate remedial action.  Based on this information, staff concluded that the applicants have provided a 
substantially consistent high level of care as defined in New York State Public Health Law 2810(a)(3) and 10NYCRR 
600.2 during the past 10 years. 
 
Recommendation 
From a programmatic perspective, contingent approval is recommended. 
 
 

Financial Analysis 
   
Background 
The proposed members each have ownership interests of 33.33% respectively, in Barnwell Nursing and Rehabilitation 
Center, LLC, effective November 2003.  Presented as BFA Attachment C, is a financial summary of Barnwell Nursing 
and Rehabilitation Center, LLC.  Joseph F. Carillo II also has an 11.11% ownership interest in Carillon Nursing and 
Rehabilitation Center, LLC.   
 
Presented as BFA Attachment D, is a financial summary of Carillon Nursing and Rehabilitation Center, LLC.   
All three proposed members have acquired an ownership interest in East Neck Nursing and Rehabilitation Center, Inc. 
(Joseph F. Carillo II 26.68%; Pasquale DeBenedicitis 15%; Alex Solovey 15%).  Presented as BFA Attachment E, is a 
financial summary of East Neck Nursing and Rehabilitation Center, Inc.  All three proposed members have also 
acquired an ownership interest in Jopal at St. James LLC d/b/a Mills Pond Nursing and Rehabilitation Center (Joseph 
F. Carillo II 33.33%; Pasquale DeBenedicitis 33.34%; Alex Solovey 33.34%).  As they have just purchased their 
shares in the facility, no financial summary is available at this time. 
 
Draft Lease Rental Agreement 
The applicant has submitted a draft lease rental agreement for the site to be occupied.  The terms are summarized 
below: 
 

Premises: 4,700 square feet located at 273 Moriches Road, St. James, NY 
Lessor: Jopal, at St. James, LLC d/b/a Mills Pond Nursing and Rehabilitation Center 
Lessee: Mills Pond Dialysis Center, LLC 
Rental: $339,312 ($72.19 per sq. ft.) for year one, with a 1% increase, each year thereafter 
Term: 10 years with 2 subsequent 5-year renewal terms 
Provisions: The lessee shall be responsible for real estate taxes, repairs, insurance and 

telephone service 
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The applicant has indicated that the lease arrangement will be a non-arms-length lease arrangement, since the 
proposed members of Mills Pond Dialysis Center, LLC, have ownership interests in Jopal, at St. James, LLC d/b/a 
Mills Pond Nursing and Rehabilitation Center 
 
Total Project Cost and Financing 
Total project cost for renovations and the acquisition of moveable equipment, is estimated at $2,202,439, broken down 
as follows: 
 

Renovation and Demolition $1,086,650
Design Contingency 121,025
Construction Contingency 121,025
Fixed Equipment 123,600
Architect/Engineering Fees 94,000
Other Fees 75,000
Moveable Equipment 453,612
Financing Costs 81,065
Interim Interest Expense 32,426
CON Application Fee 2,000
CON Additional Processing Fee 12,036
Total Project Cost $2,202,439

 
 
Project costs are based on a construction start date of 12/1/2011, and a six-month construction period.  The 
applicant’s financing plan is as follows: 
 

Equity $220,244 
Loan Capital One Bank (7% interest 10 Year term) 1,982,195 

 
Operating Budget 
The applicant has submitted an operating budget, in 2011 dollars, for the first and third years of operation, 
summarized below:  
 

 Year One Year Three
Revenues $1,310,723 $3,122,104
Expenses: 
  Operating $1,238,285 $2,416,262
  Capital 524,530 524,530
Total Expenses $1,762,815 $2,940,792
 
Net Income ($452,093) $181,311
 
Utilization: (treatments) 4,896 11,808
 
Cost Per Treatment $360.05 $249.05

 
 
Utilization by payor source for the first and third years is as follows: 
 

 Year 1 Year 3
Medicare 76.48% 77.56%
Medicaid  11.76% 11.22%
Commercial/Other 11.76% 11.22%

 
 
Expense and utilization assumptions are based on the experience of existing, comparably sized chronic renal dialysis 
centers. 
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Capability and Feasibility 
The issue of capability is centered on the applicant’s ability to meet the total project cost, working capital requirements, 
and initiate operations as a financially viable entity.  
 
Total project cost of $2,202,439 will be met through equity and debt financing. $1,982,195 will be covered through a 
loan at the above stated terms. 
 
The balance of $220,244 will be provided in the form of equity from the proposed members’ personal resources.  
Presented as BFA Attachment A, is a summary net worth of the proposed members, which shows sufficient funds for 
the stated level of equity. 
 
Working capital requirements estimated at $490,132 appear reasonable based on two months of third year expenses; 
the proposed members will provide equity of $245,066 toward working capital and borrow the remainder.  A letter of 
interest has been provided for the working capital loan, indicating repayment terms of 7% interest over five (5) years. 
Capital One Bank has supplied a letter of interest for the working capital loan.   
 
Presented as BFA Attachment A, is a summary net worth statement of the proposed members of Mills Pond Dialysis 
Center, LLC.  As shown, there are sufficient funds for the stated levels of equity.  Presented as BFA Attachment B, is 
the pro-forma balance sheet of Mills Pond Dialysis Center, LLC, as of the first day of operation, which indicates a 
positive member’s equity position of $245,066. 
 
The issue of feasibility is centered on the applicant’s ability to meet expenses with revenues and maintain a viable 
operating entity.  The submitted budget indicates a net loss of $452,093 during the first year of operation and a net 
income of $181,311 during the third year of operation.  The first year loss will be offset from working capital.  
Revenues are based on current reimbursement methodologies for dialysis services. 
 
Presented as BFA Attachment C, is a financial summary of Barnwell Nursing and Rehabilitation Center, LLC.  As 
shown on BFA Attachment C, the facility has a positive working capital and equity position, and generated an average 
net income of $377,025, for the period 2008-2010. 
 
Presented as BFA Attachment D, is a financial summary of Carillon Nursing and Rehabilitation Center, LLC.  As 
shown on BFA Attachment D, the facility has maintained positive working capital and equity positions, and generated 
an average net income of $670,766, for the period 2008-2010. 
 
Presented as BFA Attachment E, is the financial Summary of East Neck Nursing and Rehabilitation Center, Inc.  As 
shown on BFA Attachment E, the facility has maintained positive working capital and equity positions, and generated 
an average net income of $572,455 for the period 2008-2010. 
 
Subject to the noted contingencies, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner, and contingent approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Architectural Analysis 
 
Background 
The proposed project is for the construction a 12 station dialysis clinic by renovating existing storage and office space 
in the basement level of an existing 3 story RHCF.  The individual treatment areas are typically 88 sf, exceeding the 
Guidelines 80 sf minimum, and are configured to allow for direct observation from one of two nursing stations.  One 
isolation room is also provided at 100 sf.  A Waiting and reception area, an administrative office and other support 
rooms are provided in spaces contiguous with the open treatment area.  Provided across a public corridor, are men’s 
and women’ staff locker rooms with toilets, and an 88 sf office.  An adjacent water treatment room, 228 sf, is also 
accessed through the corridor. 
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Environmental Review 
The Department has deemed this project to be a TYPE II Action and will not have a significant effect on the 
environment.  An Environmental Impact Statement is not required.  However, any agency that has an interest in this 
project may make their own independent determination of significance and necessity for an EIS in accordance with the 
procedures specified within Part 97.8 of Title 10: Rules and Regulations. 
 
Recommendation 
From an architectural perspective, approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Summary Net Worth Statement, Members of Mills Pond Dialysis Center, LLC 
  
BFA Attachment B Pro- forma Balance Sheet of Mills Pond Dialysis Center, LLC 
  
BFA Attachment C Financial Summary, Barnwell Nursing and Rehabilitation Center, LLC 2008-

2010 
  
BFA Attachment D Financial Summary, Carillon Nursing and Rehabilitation Center, LLC 2008-

2010 
  
BFA Attachment E Financial Summary, East Neck Nursing and Rehabilitation Center, Inc. 2008-

2010 
  
BFA Attachment F Establishment Checklist Mills Pond Dialysis Center, LLC 
  
BHFP Attachment Map 

 
 



 
 

Public Health and Health 
Planning Council 

Project # 111475-B 
USRC Lake Plains, Inc. 
 
County:  Orleans (Medina) 

 
Program:  Dialysis Services 

Purpose:  Establishment and Construction 
 

Submitted:  May 31, 2011 
 

Executive Summary 
  

Description 
USRC Lake Plains, Inc., an existing proprietary 
corporation, requests approval for the purchase for two 
existing end-stage renal disease (ESRD) hospital 
extension clinics currently operated by Orleans 
Community Health – Medina Memorial Hospital.  The 
sites are located at 11020 W. Center Street, Medina, 
and 587 East Main Street, Suite 250, Batavia, 
respectively. 
 
The proposed members of USRC Lake Plains, Inc. are 
as follows: 
 

US Renal Care, Inc. 68% 
WNYCKD, LLC 20% 
LEDP of BATAVIA, LLC 10% 
Orleans Community Health, Inc. 2% 

 
There will be no change in the number of stations. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
The services and stations offered by these two 
facilities will continue to provide for area residents. The 
shifts offered by the facilities will also continue to 
support the working individual and allow for treatment 
during off peak hours. 
 
Program Summary 
Based on the information reviewed, staff found nothing 
which would reflect adversely upon the applicant’s 
character and competence or standing in the 
community. 
 

Financial Summary 
There are no project costs associated with this 
application.  The purchase price of $2,200,000 is to be 
entirely funded through equity. 
 
Budget:  Revenues: $  6,012,660 
  Expenses:     5,509,950 
  Gain/(Loss): $     502,710 
 
Subject to the noted contingencies, it appears that the 
applicant has demonstrated the capability to proceed 
in a financially feasible manner. 
 
Architectural Summary 
As this involves the acquisition of two existing Article 
28 ESRD extension clinics, the Bureau of Architecture 
and Engineering Facility Planning has no comment on 
the project. 
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York State 

Department of Health.  Public Health Law Section 2802.7 states that all construction applications requiring review 
by the Public Health and Health Planning Council shall pay an additional fee of fIfty-five hundredths of one percent 
of the total capital value of the project, exclusive of CON fees.  [PMU] 

2. Submission of a statement from the applicant, acceptable to the Department, that the proposed financial/referral 
structure has been assessed with the consultation of legal counsel, in light of anti-kickback and self-referral laws, 
and it is concluded that proceeding with the proposal is acceptable.  [RNR, CSL] 

3. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a local acute 
care hospital.  [HSP] 

4. Submission of an executed administrative service agreement that is acceptable to the Department.  [BFA, CSL] 
5. Submission of an executed sub-lease or assignment agreement for the Batavia site, demonstrating site control 

that is acceptable to the Department.  [BFA, CSL]  
6. Submission of a photocopy of the applicant’s executed proposed amended certificate of incorporation, which is 

acceptable to the Department.  [CSL] 
7. Submission of a photocopy of a sample stock certificate, which is acceptable to the Department.  [CSL] 
8. Submission of a photocopy of an executed shareholder agreement, if applicable, which is acceptable to the 

Department.  [CSL] 
9. Submission of a photocopy of an executed certificate of assumed name, if applicable, which is acceptable to the 

Department.  [CSL] 
10. Submission of a photocopy of the US Renal Care, Inc.’s executed certificate of incorporation and any 

amendments thereto, which are acceptable to the Department.  [CSL] 
11. Submission of a photocopy of LEDP of Batavia, LLC’s executed articles of organization and operating agreement 

and any amendments thereto, which are acceptable to the Department.  [CSL] 
12. Submission of a photocopy of WNYCKD, LLC’s executed articles of organization and operating agreement and 

any amendments thereto, which are acceptable to the Department.  [CSL] 
13. Submission of a photocopy of Orleans Community Health, Inc.’s executed certificate of incorporation and bylaws 

and any amendments thereto, which are acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
 
1. The staff of the facility must be separate and distinct from staff of other entities. {HSP]   
2. The signage must clearly denote the facility is separate and distinct from other adjacent entities. [HSP]   
3. The entrance to the facility must not disrupt any other entity's clinical program space. [HSP]   
4. The clinical space must be used exclusively for the approved purpose.[HSP]   
 
Council Action Date 
December 8, 2011. 
 
 
 
 
 
 
 
 
 
 
 

Project # 111475-B Exhibit Page  2 



Need Analysis 
  
Background 
USRC Lake Plains, Inc., an existing proprietary corporation, has entered into an asset purchase agreement for 2 
existing end stage renal dialysis station (ESRD) hospital extension clinics currently operated by Orleans Community 
Health-Medina Memorial Hospital.  The applicant also plans to provide home dialysis training at the Batavia site, as 
well as social work and nutritional services at both sites. 
 
 Site # 1      Site # 2 
 Lake Plains Outpatient Center    Lake Plains Dialysis at Batavia 
 11020 W. Center Street 587,    East Main Street, Suite 350, 
 Medina, NY 14103 (Orleans County)   Batavia, NY 14020 (Genesee County) 
     -- 10 ESRD stations        -- 16 ESRD stations 
 
 
Service Area   
The service area for this application is Orleans and Genesee County.  
 
Orleans County 
 
  2010 Population:  42,883 
  Ages 65 and Over 2009:  14.4%     State Average:     13.4% 
  Nonwhite 2010:   10.2%     State Average:     41.7% 
  
 Orlean County’s average elderly population is higher then the overall state average, but the minority 
 population is much lower than the state average. 
 
 
Genesee County 
 
  2010 Population:  60,079 
  Ages 65 and Over 2009:  15.6%     State Average:     13.4% 
  Nonwhite 2010:    7.1%      State Average:     41.7% 
  
 Genesee County’s average elderly population is higher then the overall state average, but the minority 
 population is much lower than the state average. 

 
 

Capacity  
The Department’s estimated capacity for chronic dialysis stations is:  

  
 One free standing station calculated at 702 treatments per year (2.5 shifts per day x 6 days per week x 52 

weeks x 90% = 702).  One free standing station can treat 4.5 patients per year.   
 
 One hospital based station calculated at 499 treatments per year per station (2.0 shifts/day x 6 days/week 

x 52 weeks x 80% = 499).  One hospital based station can treat 3 patients per year. 
 
 

Per Department methodology, hospital-based stations can treat fewer patients per year.  Statewide, the majority of 
stations are free standing, as are the majority of applications for new stations.  As such, when calculating the need for 
additional stations, the Department bases the projected need on establishing additional free standing stations.   
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As seen in the table below there will be a need in Orleans County for 5 additional dialysis stations in 2015: 
 
 

Orleans County Dialysis Need 
 2009 2015 
 Patients Residents Patients Residents
Treated 75 75 92 92
Free Standing Stations Needed 17 17 21 21
Current Total Stations 16 16 16 16
Unmet Need 1 1 5 5

 
 
As seen in the table below there will still be no need in Genesee County for additional dialysis stations in 2015: 
 

Genesee County Dialysis Need 
 2009 2015 
 Patients Residents Patients Residents
Treated 34 34 42 42
Free Standing Stations Needed 8 8 9 9
Current Total Stations 10 10 10 10
Unmet Need -2 -2 -1 -1

 
 
Conclusion 
Because this project involves only a change of ownership and no alteration in existing dialysis stations, it will result in 
no change to community resources. 
 
Recommendation 
From a need perspective, contingent approval is recommended. 
 
 

Programmatic Analysis 
 
Background 
Establish a diagnostic and treatment center and one extension clinic to provide chronic renal dialysis services by 
purchasing two locations currently operated by Medina Memorial Hospital.    
 

Proposed Operator USRC Lake Plains, Inc. 
Operator Type Proprietary corporation 
Doing Business As Medina Dialysis, an affiliate of  

   U.S. Renal Care, Inc. 
Batavia Dialysis, an affiliate of U.S.  
   Renal Care, Inc. 

Site Address  11020 W Center St Ext 
Medina, New YOrk 

587 E Main St 
Batavia, New York 

Stations 10 16 
Shifts/Hours/Schedule Monday through Saturday, 6am to 

   4pm 
Monday through Saturday, 3 days  
   6:30am to 10pm and 3 days 6:30am 
   to 6pm 

Staffing (1st Year / 3rd Year) 12.5 FTEs / 12.5 FTEs 20.5 FTEs / 21.5 FTEs 
Medical Director Rebeca Denise Monk 
Emergency, In-Patient and Backup  
   Support Services Agreement 

Expected to be provided by Medina Memorial Hospital 

Distance 1 mile and 3 minutes travel time 26 miles and 41 minutes travel time 
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Compliance with Applicable Codes, Rules and Regulations 
The medical staff will ensure that procedures performed at the facility conform to generally accepted standards of 
practice and that privileges granted are within the physician's scope of practice and/or expertise.  The facility’s 
admissions policy will include anti-discrimination regarding age, race, creed, color, national origin, marital status, sex, 
sexual orientation, religion, disability, or source of payment.  All procedures will be performed in accordance with all 
applicable federal and state codes, rules and regulations, including standards for credentialing, anesthesiology 
services, nursing, patient admission and discharge, a medical records system, emergency care, quality assurance and 
data requirements.   
 
A sliding fee scale will be in place for those without insurance, and provisions will be made for those who cannot afford 
services.   
 
Character and Competence 
The Shareholders of USRC Lake Plains, Inc. are: 
 

Name  
U.S. Renal Care 68%
WNYCKD, LLC 20%
LEDP of Batavia, LLC 10%
Orleans Community Health, Inc. 2%

 
 
The Directors of USRC Lake Plains will be: 
 

Name Title 
Stephen Pirri President / Director 
James Shelton Vice President / Treasurer / Director 
David Eldridge Secretary / Director 
Heather Wheat Director 
Wajid Choudhry Director 

 
 
U.S. Renal Care is a (USRC) is a corporation formed under the laws of Delaware and is privately held.  USRC's 
principal stockholders are International Life Sciences Fund III (LPI), L.P (which owns 30.88% of USRC stock) and 
Thoma Cressey Fund VIII, L.P. (which owns 24.12% of USRC stock).  USRC is involved in the operation of 
approximately 40 dialysis facilities in Texas and Arkansas.   
 
WNYCKD, LLC and LEDP of Batavia, LLC are private physician practices and have the following members: 
 

Name  
WNYCKD, LLC 
 Wajid Choudhry, MD 37.50%
 Ala Dahhan, MD 37.50%
 Sheharyar Khokhar, MD 16.67%
 Amol Shrikhande, MD 8.33%
 
LEDP of Batavia, LLC 
 Heather Wheat, MD 25%
 Arundathi Namassivaya, MD 25%
 Kristin Matteson, DO 25%
 Maria Del Castillo, MD 25%

 
 
 
Orleans Community Health is the not-for-profit operator of Medina Memorial Hospital. 
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U.S. Renal Care, Inc. and the physicians in LEDP of Batavia, LLC have been approved as a shareholders of three 
other dialysis centers which are not yet operational. 
 
Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted regarding licenses 
held, formal education, training in pertinent health and/or related areas, employment history, a record of legal actions, 
and a disclosure of the applicant’s and relatives’ ownership interest in other health care facilities.  Licensed individuals 
and operators were checked against the Office of the Inspector General of the U.S. Department of Health and Human 
Services (relative to Medicare fraud and abuse), the NYS Office of Medicaid Management (relative to Medicaid fraud 
and abuse), the Office of Professional Medical Conduct, and the Education Department databases.   
 
John Byrnes, a director of U.S. Renal Care, Inc. who has served as the CEO of Lincare Holdings, Inc. disclosed a 
2006 settlement agreement between Lincare Holdings, Inc. and the federal Office of the Inspector General.  Lincare 
Holdings, Inc., which provides home oxygen and respiratory therapy services in 47 states, agreed to pay 
approximately 12 million dollars to the federal government without any admission of wrongdoing by Lincare Holdings 
Inc.  Nephrology Associates of WNY (Drs. Matteson, Namassivaya and Wheat) disclosed to the US Attorneys 
General’s office in Buffalo, a Medicare overpayment made to Nephrology Associates of WNY; this matter was settled 
in 2009.    US Renal Care disclosed six pending civil lawsuits filed by private parties (i.e. employment discrimination 
cases.   
 
The Office of the Inspector General for the U.S. Department of Health and Human Services (relative to Medicare fraud 
and abuse), the NYS Office of Medicaid Management (relative to Medicaid fraud and abuse), the Office of 
Professional Medical Conduct, the Education Department and state regulatory bodies overseeing operations of US 
Renal Care indicated no issues pertaining to any of the listed directors, executives, or majority shareholders.  
 
Staff from the Division of Certification & Surveillance reviewed the ten-year surveillance history of all associated 
facilities. Sources of information included the files, records, and reports found in the Department of Health. Included in 
the review were the results of any incident and/or complaint investigations, independent professional reviews, and/or 
comprehensive/focused inspections.  The review found that any citations were properly corrected with appropriate 
remedial action.  Based on this information, staff concluded that the applicant have provided a substantially consistent 
high level of care as defined in New York State Public Health Law 2810(a)(3) and 10NYCRR 600.2 during the past 10 
years. 
 
Conclusion 
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicant’s character and 
competence or standing in the community. 
 
Recommendation 
From a programmatic perspective, contingent approval is recommended. 
 
 

Financial Analysis 
   
Background 
US Renal Care, Inc. is a privately held multi-state outpatient dialysis service.  US Renal Care, Inc. (USRC) works in 
partnership with nephrologists to develop, acquire and operate outpatient treatment centers for persons suffering from 
end stage renal dialysis.  USRC, which is based in Dallas, Texas, completed its acquisition of Dialysis  Corporation of 
America, Inc. (DCA), in 2010. 
 
WNYCKD, LLC is owned by Wajid Chouldhry, M.D. (37.5%), Ala Dahan, M.D. (37.5%), Shehararyar Khokar, M.D. 
(16.667%), and Amol Shrikhande, M.D. (8.333%). 
 
LEDP of Batavia, LLC is owned equally (25% each) by Maria C.V. DelCastillo, M.D., Kristen Matteson, D.O., 
Andrundathi Namassivaya, M.D., and Heather Wheat, M.D. 
 
Orleans Community Health, Inc. is a not-for-profit acute care hospital located in Medina, New York.  The hospital 
provides inpatient, outpatient, emergency care and long term care services. 
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Contribution and Purchase Agreement 
The applicant has submitted an executed Capital Contribution and Purchase Agreement dated May 9, 2011. 
 

Capital Contribution:  
US Renal Care $1,496,000
WNYCKD 440,000
LEDP of Batavia, LLC 220,000
Orleans Community Health, Inc. 44,000
Total: $2,200,000

 
 
The capital contribution will be paid from member equity. 
 
The proposed members have submitted an original affidavit, which is acceptable to the Department, in which the 
applicant agrees, notwithstanding any agreement, arrangement or understanding between the applicant and the 
transferor to the contrary, to be liable and responsible for any Medicaid overpayments made by the facility and/or 
surcharges, arrangements or fees due from the transferor pursuant to Article 28 of the Public Health Law with respect 
to the  period of time prior to the applicant acquiring interest, without releasing the transferor of its liability and 
responsibility. 
 
Lease Rental Agreement 
The applicant has submitted an executed existing lease agreement for the Batavia site.  A sub-lease assignment is 
pending.  The site will be subleased by applicant at the stated terms summarized below: 
 

Dated: January 9, 2009 
Landlord: Eastown Plaza Associates, LLC 
Lessee: Medina Memorial Health Care System, Inc. 
Sub-lessee: USRC Lake Plains, Inc. 
Premises: 7,800 sq. ft. located at store #10, Eastown Plaza,  

587 East Main Street, Suite 350, Batavia, NY. 
Rental and Term: Beginning: April 1, 2009, minimum annual rent $60,450 ($5,037.50 monthly), April 

1, 2010, minimum annual rent $62,400 ($5,200.00 monthly), April 1, 2011, 
minimum annual rent $64,350 ($5,362.50 monthly), April 1, 2012, minimum annual 
rent $66,300 ($5,525.00 monthly), April 1, 2013, minimum annual rent $68,250 
($5,697.50 monthly), April 1, 2014, minimum annual rent $70,200 ($5,850.00 
monthly), April 1, 2015, minimum annual rent $72,150 ($6,012.50 monthly).  

Common Areas: Tenant or customers, employees and visitors shall have access to all vacant, 
landscaped or improved area in shopping center provided bylandlord for common 
use, such as parking areas, driveways, aisles, sidewalks, loading docks. 

Provisions: The lessee shall be responsible for utilities, commercial general liability insurance, 
maintenance of premises, common areas and taxes. 

 
 
The lease agreement is an arm’s-length transaction since neither the landlord or lessee are related.  USRC 
Cheektowaga, Inc. has submitted letters from licensed real estate brokers attesting to the reasonableness of the rent. 
 
The applicant has submitted an executed lease agreement for the Medina site.  The site will be leased by applicant at 
the stated terms summarized below: 
 

Dated: February 14, 2011 
Landlord: Orleans Community Health, Inc. 
Lessee: USRC Lake Plains, Inc. 
Premises: 4,000 sq. ft. located at 11020 West Center Street, Medina, NY 
Rental: Beginning on commencement date, $10.00 per sq. ft. per year ($40,000), payable 

monthly ($3,333.33).  Rent shall increase 1% annually.   
Term: Expires in 10 years.  Tenant has right to renew for two 5-year renewal option 

periods.  Rent during option period shall be the then annual fair market rent. 
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Provisions: The lesee shall be responsible for utilities, commercial general liability insurance, 
maintenance of premises, common area and taxes. 

 
 
The landlord, Orleans Community Health, Inc. is a minority shareholder in USRC, Lake Plains, Inc.  The applicant has 
submitted letters from licensed real estate brokers attesting to the reasonableness of the rent.  
 
Administrative Services Agreement 
The applicant has submitted a draft administrative services agreement, the terms of which are summarized below: 
 

Facility Operator USRC Lake Plains, Inc. 
Provider: USRC Lake Plains Administrative Services, LLC 
Services Provided: • Personnel training, monitoring and oversight 

• Provide supplies and inventory 
• Make arrangements for the purchase and delivery of all prescription 

drugs and medicine 
• Perform all patient billing and collecting functions 
• Provide bookkeeping and accounting procedures 
• Manage and account for the clinic’s funds 
• Arrange for appropriate commercially reasonable amounts of hazard 

insurance and liability insurance  
• Recommend operational policies and procedures 
• Provide access to selected proprietary software 
• Furnish all medical equipment, office equipment, fixtures, and furniture 
• Advise and assist in the development of quality assurance and review 

programs 
• Apply for all licenses, permits, Medicare and Medicaid provider numbers 
• Advise and assist in the development of a program for assuring 

compliance with all applicable federal, state, and local laws 
• Provide legal consultation 
• Perform other acts and make such other expenditures as are 

appropriate for operation of the clinic 
• Employ or engage and make available sufficient non-clinical personnel 

and administrative staff  
Term: 10 years 
Compensation: Year 1 $659,523.  The fee will be adjusted annually to continue to reflect fair 

market value.  Fee adjustments will be ongoing on annual basis based upon 
mutual consent to annual fee. 

 
 
Proposed members of applicant, US Renal Care, Inc. and LEDP of Batavia are also members of USRC Lake Plains 
Administrative Services, LLC.  Therefore, the administrative services agreement is a non- arm’s-length agreement. 
 
Operating Budget 
The applicant has submitted an operating budget for each site, in 2011 dollars for the first and third years of operation, 
summarized below: 
 
US Renal Care Lake Plains – Medina 
 

 Year One Year Three 
Revenues: $1,528,880 $1,932,641 
Expenses:  
   Operating $1,667,211 $1,817,969 
   Capital $69,049 $67,370 
Total Expenses: $1,736,260 $1,885,339 
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Net Income (loss): ($207,380) $47,301 
  
Utilization: (treatments): 5,711 6,203 
Cost per treatment:  
    Operating: $291.93 $293.08 
    Capital: 12.09 10.86 
Total: $304.02 $303.94 

 
 
 Utilization by payor source for the first and third years is as follows: 
 

 Year One Year Three 
Commercial Fee-for-Service       1.2% 2.9% 
Commercial Managed Care 3.8% 4.3% 
Medicare Fee-for-Service 70.9% 68.9% 
Medicare Managed Care 21.6% 21.0% 
Charity/Bad debt 2.5% 2.9% 

 
 
 Expense and utilization assumptions are based on the existing facility and US Renal Care experience. 
 
 
US Renal Care Lake Plains – Batavia 
 

 Year One Year Three 
Revenues: $3,227,635 $4,080,019 
Expenses:  
    Operating $3,182,623 $3,486,784 
    Capital $133,157 $137,817 
Total Expenses: $3,315,780 $3,624,611 
  
Net Income (loss): ($88,145) $455,408 
  
Utilization: (treatments) 12,057 13,094 
Cost per treatment:  
    Operating: $263.96 $266.29 
    Capital: 11.05 10.53 
    Total: $275.01 $276.82 

 
 
  Utilization by payor source for the first and third years is as follows: 
 

 Year One Year Three 
Commercial Fee-for-Service       1.1% 2.9% 
Commercial Managed Care 3.8% 4.6% 
Medicare Fee-for-Service 56.4% 53.5% 
Medicare Managed Care 26.9% 26.7% 
Medicaid Fee-for-Service 1.2% 1.3% 
Charity/Bad debt 2.6% 2.9% 
Other 8.0% 8.0% 

  
 
 Expense and utilization assumptions are based on the existing facility and US Renal Care experience. 
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The following is a combined year one and year three budget of the two facilities: 
 

 Year One Year Three
Revenues: $4,756,515 $6,012,660
Expenses: $5,052,040 $5,509,950
Net Income: ($295,525) $502,710

 
 
Capability and Feasibility 
There are no capital project costs associated with this application.  Contribution and purchase requirements, which 
total $2,200,000, will be furnished by each respective member through equity contributions at previously stated 
member requirements.  Wajid Choudhry, M.D., Ala Dahhan, M.D., and Sheharyar Khokar, M.D. of WNYCKD have 
submitted affidavits indicating they are willing to contribute resources disproportionate to their membership interests. 
 
Presented as BFA Attachment A are the net worth statements of the proposed natural members. 
 
Presented as BFA Attachment B and C are the financial summaries of US Renal Care, Inc.  It is important to note, as 
illustrated in the Balance Sheet Summary, Attachment C, that in June 2011, the Board of Directors of USRC approved 
a dividend to be paid to all shareholders of record.  The dividend of $137.5M was funded via additional debt.  This 
impacted the Long Term Liabilities and Equity sections of the balance sheet.  US Renal Care maintained its credit 
ratings with the credit rating institutions of Standard & Poor’s and Moody’s.  Despite the shift in equity from 
$127,250,661 to ($12,211,175), working capital was not impacted and US Renal Care continues to be able to meet all 
its obligations.  US Renal Care, Inc. averaged $9,694,213 net income during 2009 and 2010.  Internal financial 
statements through June 30, 2011 show $3,980,050 net income for the 1st half of the year. 
 
Presented as BFA Attachment D and E are the financial statements for Orleans Community Health, Inc.  Review of 
each of the financial summaries indicates sufficient financial resources for each perspective equity requirement for 
each proposed member.   
 
Working capital contributions are $305,204 and $537,568 for Medina and Batavia facilities, respectively.  Working 
capital requirements are estimated at $842,006 based on two months of first year budgeted expenses.  The applicant 
has furnished combined $842,772 working capital for the two facilities.  50% ($421,386) is provided as equity, with the 
balance furnished through an existing line of credit. 
 
Presented as BFA Attachment F and G, are the pro-forma balance sheets of US Renal Care Lake Plains – Medina 
and Batavia, as of the first day of operation, which indicates positive member’s equity position of $859,745 and 
$1,761,641, respectively. 
 
The submitted budget projects a loss of $295,525 in year one and net income of $502,710 in year three.  Revenues 
are based on prevailing reimbursement methodologies for dialysis services.  Reimbursement will be determined on an 
average rate by chronic renal dialysis centers and region enhanced by the applicable service intensity weight (SIW).  
The budget appears reasonable. 
 
Based on the preceding, and subject to the noted contingencies, it appears that the applicant has demonstrated the 
capability to proceed in a financially feasible manner, and contingent approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Attachments 
  
  

BFA Attachment A Net worth of proposed members 
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BFA Attachment B Financial Summary, US Renal Care, Inc. 2009/2010 

BFA Attachment C Financial Summary, US Renal Care, Inc. – Internal  

BFA Attachment D Financial Summary, Orleans Community Health, Inc. 2009/2010  

BFA Attachment E Financial Summary, Orleans Community Health, Inc. – Internal  

BFA Attachment F Pro-forma Balance Sheet – US Renal Care, Lake Plains – Medina 

BFA Attachment G Pro-forma Balance Sheet – US Renal Care, Lake Plains – Batavia 

BFA Attachment H Organizational Chart 

BFA Attachment I Establishment Checklist 
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Planning Council 

Project # 111540-E 
Fulton Operations Associates, LLC 
 d/b/a Fulton Center for Rehabilitation and Healthcare 
 
County:  Fulton (Gloversville) 

 
Program:  Residential Health Care Facility 

Purpose:  Establishment 
 

Submitted:  June 26, 2011 

Executive Summary 
  

Description 
Fulton Operations Associates, LLC, d/b/a Fulton Center for 
Rehabilitation and Healthcare, is seeking approval for a 
change in ownership of Fulton County Residential Health 
Care Facility (RHCF), a 176-bed county-owned RHCF 
located at 847 County Highway, Gloversville.  Upon 
approval, the facility will be known as Fulton Center for 
Rehabilitation and Healthcare.  Ownership of the operation of 
the facility before and after the proposed change is as 
follows: 
 

Current Owner 
Fulton County Residential Health Care Facility 
     -- County Owned 
 
Proposed Owner 
Fulton Operating Associates, LLC  
     d/b/a Fulton Center for Rehabilitation & Healthcare 
     MEMBERS: 
     -- Kenneth Rozenberg             62% 
     -- Jeremy Strauss                    25% 
     -- Jeremy Sicklick                      3% 
     -- Amir Abrahamchik                10% 

 
The members have ownership interests in the following 
nursing homes:  
 
• University Nursing Home  (Bronx County) 
• Williamsbridge Manor Nursing Home  (Bronx County) 
• Dutchess Center for Rehab & Healthcare  (Dutchess  
 County) 
• Brooklyn Center for Rehab & Healthcare  (Kings County) 
• Suffolk Center for Nursing and Rehab  (Suffolk County) 
• Queens Center for Rehab & Residential Healthcare  
 (Queens County) 
• Stonehedge Health and Rehabilitation – Rome   
 (Oneida County) 
• Stonehedge Health and Rehabilitation – Chittenango   
 (Madison County) 
• Bronx Center for Rehabilitation and Health  (Bronx  
 County) 

 
• Bushwick Center for Rehabilitation and Health Care   
 (Kings County) 
• Boro Park Center for Rehabilitation  (Kings County) 
 
The real estate will be purchased by Fulton Land Associates, 
LLC, which will be owned by Daryl Hagler (99%) and Jon 
Hagler (1%).  Fulton Land Associates, LLC will enter into a 
lease agreement granting site control to Fulton Operating 
Associates, LLC through an arms-length relationship. 
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
Upon approval, there will be no change in beds or services.  
Occupancy rates for the facility showed a slight decrease 
from 97.9% in 2008 to 96.7% in 2009.  
 
Program Summary 
No adverse information has been received concerning the 
character and competency of any of the applicants. 
    
Financial Summary 
The operational purchase price of $2,020,000 will be met 
with equity of $870,000 and a bank loan of $1,150,000 (20 
yrs. @ 5.91%).  The real estate purchase price of $1,500,000 
will be with a bank loan of $1,500,000 (20 yrs. @ 5.91%). 
 
Budget:  Revenues: $  11,567,218                
             Expenses:         11,366,796 
  Gain/(Loss): $       200,422 
 
Subject to the noted contingencies, it appears that the 
applicant has demonstrated the capability to proceed in a 
financially feasible manner. 
 
Architectural Summary  
This project is for Establishment action only; therefore, no 
Architectural recommendation is required.
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Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Submission of an acceptable loan commitment for the operational entity that is acceptable to the Department of 

Health.  [BFA] 
2. Submission of an acceptable loan commitment for the real estate portion that is acceptable to the Department of 

Health.  [BFA] 
3. Submission of an executed working capital loan that is acceptable to the Department of Health.  [BFA] 
 
Council Action Date 
December 8, 2011. 
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Need Analysis 
  
Background 
Fulton Operations Associates LLC proposes to become the operator for the Fulton County Residential Health Care 
Facility, a 176 bed residential health care facility located at 847 County Highway, Gloversville, Fulton County. 
 
Analysis 

County RHCF Bed Need Fulton
2016 Projected Need 411
Current Beds 360
Beds Under Construction 0
Total Resources 360
Unmet Need 51

 
RHCF Utilization 2007 2008 2009 
Fulton County Residential Health Care Did Not Report 97.8% 96.7% 
Fulton County 99.0% 98.8% 98.0% 

 
Fulton County Residential Health Care Facility reported occupancy rates at or above that of the 97% planning 
optimum for 2008 and 2009.  Fulton County Residential Health Care Facility had 13 physical A’s and 9 physical B’s 
with a CMI of .926 in 2010. 
 
Conclusion 
There will be no change in beds or services at this facility. Fulton County Residential Health Care Facility has been 
operating at or above the 97% planning optimum.  There is an unmet need of 51 RHCF beds in Fulton County. 

 
Recommendation 
From a need perspective, approval is recommended. 
 
 

Programmatic Analysis 
 
Facility Information 
 

 Existing Proposed 
Facility Name Fulton County Residential Health  

     Care Facility 
Fulton Center for Rehabilitation and  
     Healthcare  

Address 837 County Highway 22  
Johnstown, NY 12078 

Same 

RHCF Capacity 176 Same 
ADHC Program 
Capacity 

N/A Same 

Type of Operator County Limited Liability Company 
Class of Operator Public Proprietary 
Operator County of Fulton Fulton Operations Associates, LLC 

 
MEMBERS: 
   Kenneth Rozenberg              62%         
   --  managing member 
   Jeremy Strauss                      25% 
   Amir Abramchik                      10% 
   Jeffrey Sicklick                         3% 
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Character and Competence 
 
• FACILITIES REVIEWED:  
 

Residential Health Care Facilities 
Williamsbridge Manor Nursing Home   11/1/01 to present   
Bronx Center for Rehabilitation & Health   11/1/01 to present  
University Nursing Home   11/1/01 to present  
Dutchess Center for Rehabilitation   8/1/04 to present  
Queens Center for Rehabilitation   6/1/04 to present  
Brooklyn Center for Rehabilitation & Residential Health Care    3/1/07 to present   
Bushwick Center for Rehabilitation and Health Care                          11/1/01 to present 
Boro Park Center for Rehabilitation   5/1/11 to present 
Suffolk Center for Rehabilitation  5/1/07 to present 
Rome Center for Rehabilitation and Health Care  11/1/11 to present 
Chittenango Center for Rehabilitation and Health Care  11/1/11 to present 
Holliswood Care Center, Inc.  11/1/10 to present 
 
Receiverships 
Stonehedge Health & Rehabilitation Center-Rome   7/08 to 4/11 
Stonehedge Health & Rehabilitation Center-Chittenango   7/2008 to 4/11 
Wartburg Receiver, LLC  6/08 to 5/11 
Waterfront Health Care Center, Inc.  8/1/11 to present 
 
Licensed Home Care Services Agency 
Amazing Home Care       5/1/06 to present 
  
Certified Home Health Agency 
Alpine Home Health Care   7/08 to present 

 
Ambulance Company 
Senior Care Emergency Ambulance Services, Inc.   6/1/05 to present 

  
 

• INDIVIDUAL BACKGROUND REVIEW: 
 
Kenneth Rozenberg is a licensed nursing home administrator in good standing, and also a licensed New York State 
Paramedic in good standing.  Mr. Rozenberg has been employed as CEO of Bronx Center for Rehabilitation & Health 
Care since January, 1998.  Mr. Rozenberg discloses the following health facility interests: 
 
 Williamsbridge Manor Nursing Home      11/19/96 to present   
 Bronx Center for Rehabilitation & Health     10/1/97 to present  
 University Nursing Home       8/1/01 to present  
 Dutchess Center for Rehabilitation      8/1/04 to present  
 Queens Center for Rehabilitation      6/1/04 to present  
 Brooklyn Center for Rehabilitation & Residential Health Care    3/1/07 to present   
 Stonehedge Health & Rehabilitation Center-Rome (receiver)   7/2008 to 4/11 
 Stonehedge Health & Rehabilitation Center-Chittenango (receiver)  7/2008 to 4/11  
 Rome Center for Rehabilitation and Health Care    5/1/11 to present 
 Chittenango Center for Rehabilitation and Health Care   5/1/11 to present 
 Bushwick Center for Rehabilitation and Health Care                     5/1/11 to present 
 Wartburg Nursing Home (receiver)     6/08 to 5/11 
 Boro Park Center for Rehabilitation      5/1/11 to present 
 Holliswood Care Center, Inc.      11/1/10 to present 
 Alpine Home Health Care       7/08 to present 
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 Amazing Home Care        5/1/06 to present 
 Senior Care Emergency Ambulance Services, Inc.   6/1/05 to present 
 Waterfront Health Care Center, Inc.     8/1/11 to present 
 
Jeremy B. Strauss has been employed as Executive Director of Dutchess Center for Rehabilitation since April, 2003. 
Mr. Strauss discloses the following health facility interests:   
 
 Dutchess Center for Rehabilitation      8/1/04 to present  
 Queens Center for Rehabilitation      6/1/04 to present 
 Brooklyn Center for Rehabilitation & Residential Health Care    3/1/07 to present 
 Suffolk Center for Rehabilitation      5/1/07 to present 
 Rome Center for Rehabilitation and Health Care    5/1/11 to present 
 Chittenango Center for Rehabilitation and Health Care   5/1/11 to present 
 Bushwick Center for Rehabilitation and Health Care                     5/1/11 to present 
 Boro Park Center for Rehabilitation      5/1/11 to present 
 Senior Care Emergency Ambulance Services, Inc.   5/1/05 to present 
 
Amir Abramchik is a licensed nursing home administrator in good standing, currently employed as Director of Special 
Projects at Centers for Specialty Care, a health care finance company in The Bronx.  Mr. Abramchik discloses the 
following health facility interest: 
 
 Rome Center for Rehabilitation and Health Care    5/1/11 to present 
 Chittenango Center for Rehabilitation and Health Care   5/1/11 to present 
 
Jeffrey N. Sicklick is a nursing home administrator in good standing in the states of New York and New Jersey. Mr. 
Sicklick has been employed as Administrator of Record at Bronx Center for Rehabilitation & Health since October, 
1997.   Mr. Sicklick previously served as Administrator of Record at Queens Center for Rehabilitation from June, 2004 
to August, 2004 and Dutchess Center for Rehabilitation from May, 2003 to September, 2003.  Mr. Sicklick discloses 
the following health facility interests:   
 
 Dutchess Center for Rehabilitation      8/1/04 to present  
 Queens Center for Rehabilitation      8/1/04 to present 
 Bushwick Center for Rehabilitation and Health Care                     5/1/11 to present 
 Boro Park Center for Rehabilitation      5/1/11 to present  
 Rome Center for Rehabilitation and Health Care    5/1/11 to present 
 Chittenango Center for Rehabilitation and Health Care   5/1/11 to present 
 
Character and Competence – Analysis: 
The Board of Examiners of Nursing Home Administrators charged Mr. Rozenberg with practicing nursing home 
administration without a valid license at University Nursing Home, Bronx in violation of Public Health Law Sections 
2897(1)(g) and 2896-g(5) and 10 NYCRR 96.4 for the period January 1, 2002 – February 1, 2002.  Mr. Rozenberg 
was assessed a civil penalty of $350.   
 
No adverse information has been received concerning the character and competency of any of the applicants. 
 
A review of Williamsbridge Manor Nursing Home for the period reveals the following:   
 

• The facility was fined $6,000 pursuant to a Stipulation and Order issued February 12, 2004 for surveillance 
findings of July 31, 2002.  Deficiencies were found under 10 NYCRR 415.4(b) Staff Treatment of Residents: 
Free from Mistreatment Neglect and Misappropriation of Property, 415.4(b) Staff Treatment of Residents: 
Nurse Aide Registry, and 415.12(h) Quality of Care:  Adequate Supervision to Prevent Accidents; 
Administration.   

• Williamsbridge Manor Nursing Home was fined $1,000 pursuant to a Stipulation and Order issued July 8, 2008 
for surveillance findings of December 19, 2007.  A deficiency was found under 10 NYCRR 415.12 Quality of 
Care. 

 
The review of operations for Williamsbridge Manor Nursing Home results in a conclusion of a substantially consistent 
high level of care, since there were no repeat enforcements. 
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A review of operations of Bronx Center for Rehabilitation & Health Care, LLC for the period reveals the following:   
 

• The facility was fined $2,000 pursuant to a Stipulation and Order issued October 23, 2007 for surveillance 
findings of April 27, 2007.  Deficiencies were found under 10 NYCRR 415.12 Quality of Care and 415.12(i)(1), 
Quality of Care: Nutrition. 

• The facility was fined $4,000 pursuant to a Stipulation and Order issued August 25, 2011 for surveillance 
findings of April 16, 2010.  Deficiencies were found under 10 NYCRR 415.12 (h)(2) Quality of Care: Accidents 
and Supervision and 415.26 Administration. 

 
The review of operations for Bronx Center for Rehabilitation & Health Care, LLC results in a conclusion of a 
substantially consistent high level of care, since there were no repeat enforcements. 
 
A review of operations of Chittenango Center for Rehabilitation and Health Care, formerly Stonehedge Health & 
Rehabilitation Center-Chittenango, for the period reveals the following: 
 

• The facility was fined $4,000 pursuant to a Stipulation and Order issued November 15, 2010 for surveillance 
findings on October 22, 2009.  Deficiencies were found under 10 NYCRR 415.12(h)(1,2) Quality of Care: 
Accidents and Supervision and 415.26(b)(3)(4) Governing Body. 

 
The review of operations for Chittenango Center for Rehabilitation and Health Care results in a conclusion of 
substantially consistent high level of care, since there were no repeat enforcements. 

 
The review of operations of University Nursing Home, Dutchess Center for Rehabilitation, Queens Center for 
Rehabilitation, Brooklyn Center for Rehabilitation & Residential Health Care, Stonehedge Health & Rehabilitation 
Center-Rome, Stonehedge Health & Rehabilitation Center-Chittenango, Bushwick Center for Rehabilitation and Health 
Care, Boro Park Center for Rehabilitation, Suffolk Center for Rehabilitation Holliswood Care Center, Inc. and 
Waterfront Health Care Center, Inc. for the time periods indicated revealed that a substantially consistent high level of 
care has been provided, since there were no enforcements. 
 
A review of Alpine Home Health Care, LLC and Amazing Home Care found that a substantially consistent high level of 
care has been provided, since there were no enforcements.  
 
The review of Senior Care Emergency Ambulance Services, Inc. found that a substantially consistent high level of 
care has been provided, since there were no enforcements. 
 
Project Review 
No changes in the program or physical environment are proposed in this application.  No administrative 
services/consulting agreement is proposed in this application. 
 
Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Asset Purchase Agreement 
The change in ownership will be effectuated in accordance with an executed asset purchase agreement, the terms of 
which are summarized below: 
 

Date: May 16, 2011 
Seller: County of Fulton 
Purchaser: Fulton Operating Associates, LLC 
Purchased Assets: All assets used in operation of the facility, including all of Seller’s rights to 

continue to participate in the Programs, including, but not limited to the rights of 
the Seller, to the extent transferable, pursuant to the Payor contracts, all rights to 
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provide services to residents at the Facility and the corresponding rights to 
receive reimbursement; to the extent transferable, all licenses, certificates and 
permits held or owned by Seller relating to the ownership or operation of the 
Facility and the Assets; all of Seller’s rights, title and interests, in all other 
Contracts; true and correct copies of the financials and other books, records, 
information and title documents necessary for the Buyer to operate the Facility 
on or after the Closing Date; books, records, medical charts and information 
pertaining to the residents; furniture and equipment; copies of all financial, 
accounting and operating data and records;   
all computer software, programs and similar systems owned or leased by or 
licensed to the Facility; Seller’s rights to intellectual property; Seller’s Medicare 
and Medicaid provider numbers and provider agreements; all security deposits 
and prepayments; all resident funds held in trust for the Residents; all telephone 
numbers and the fax numbers associated with the Premises and all other assets 
of Seller used in the operation of the Facility other than the Excluded Assets. 

Excluded Assets: All cash on hand or in banks, cash equivalents, other investments and Pre-
Closing, Receivables; the Seller’s rights, title and interests in the insurance 
policies covering the seller, its officers, directors, employees and agents, and 
any claims for refunds or recovering under any insurance policy; interest in 
claims against third parties of insurance paid or payable related to the period 
prior to the Closing Date or to any Excluded Liabilities; the Seller’s rights, title 
and interest in and to any rebates, refunds, settlements from class actions or 
other legal proceedings and/or other amounts due to the Seller, related to the 
operation of the Facility for periods prior to the Closing; all accounts and loan 
receivable, regardless of when billed, relating to Services rendered by the 
Facility prior to the Closing Date; all retroactive rate increases and/or lump sum 
payments resulting from rate appeals with respect to third party payments 
rendered at the Facility prior to the Closing Date; all payments; all payments or 
cash equivalent credits relating to the Facility resulting from claims, insurance 
premium rate reductions or insurance for periods prior to the Closing Date; all 
insurance policies not transferred to Buyer; all motor vehicles of every kind or 
description and all rights and interests of Seller under and pursuant to this 
Agreement. 

Liabilities Assumed: The Buyer shall only assume at the Closing, the obligations of Seller exclusively 
arising on and after the Closing Date with respect to the Assets; all accounts and 
loans payable; any and all liabilities or obligations related to the Assets, the 
ownership or operation of the Facility and/or the Real Property, arising from 
operations to any period prior to the Closing Date, other than the assume 
Liabilities; any and all amounts due or to become due to Programs and/or payor 
as a result of audit, rate change or otherwise, related to goods or services 
rendered at the Facility prior to the Closing Date, including but not limited to 
overpayment obligations; all cash receipt assessments related to all revenue 
received by the Facility before and after the Closing Date relating to services 
rendered prior to the Closing Date; any and all liabilities arising from or relating 
to collective bargaining or other labor or union contracts or agreements relating 
to the Facility and any and all obligations of the Seller pursuant to this 
agreement, the transaction documents, the land sale contract and the 
documents executed in connection therewith. 

Purchase Price: $2,020,000 
Payment of    
   Purchase Price: 

 
A deposit of $101,000 to be held in escrow; upon execution of this agreement by 
the County Executive, after the approval of the Fulton County Legislature, the 
Buyer shall pay an additional sum of $101,000 to the Escrow Agent and the 
balance of the Purchase Price shall be paid at the Closing by Buyer to Seller. 
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The applicant’s financing plan to meet the operating purchase price is as follows: 
 

Equity (members) $870,000
Bank Loan (5.91% interest rate for a 20 year term) $1,150,000

 
 
The applicant has provided an original affidavit, acceptable to the Department of Health, in which the applicant agrees, 
notwithstanding any agreement, arrangement or understanding between the applicant and the transferor to the 
contrary, to be liable and responsible for any Medicaid overpayments made to the facility and/or surcharges, 
assessments or fees due from the transferor pursuant to Article 28 of the Public Health Law, with respect to the period 
of time prior to the applicant acquiring its interest, without releasing the transferor of its liability and responsibility. 
 
Land Purchase and Sale Agreement 
The change in realty ownership will be effectuated in accordance with the executed purchase agreement, the terms of 
which are summarized below: 
 

Date: May 16, 2011 
Seller: County of Fulton 
Purchaser: Fulton Land Associates, LLC 
Transaction: Real estate located at 847 Cohwy 122, Gloversville, New York.  The Buyer agrees 

to purchase, all rights, title and interest in the Premises.  The sale includes all 
fixtures attached or appurtenant to the Premises including without limitation building 
systems, furnaces, air conditioning, pipes, conduits, generation facilities, wires, 
pumps, transmission devices and the like that may exist upon the areas conveyed. 

Purchase Price: $1,500,000 
Payment of  
   Purchase Price: 

 
$1,500,000 at Closing 

 
 
The real estate entities financing plan for the purchase of the real estate is as follows: 
 

Bank Loan (5.91% interest rate for a 20 year term) $1,500,000 
 
 
Lease Rental Agreement 
Facility occupancy is subject to the executed lease agreement, the terms of which are summarized as follows: 
 

Date: June 1, 2011 
Premises: RHCF located at 847 Cohwy 122, Gloversville, New York. 
Lessor: Fulton Land Associates, LLC 
Lessee: Fulton Operations Associates, LLC 
Term: 30 years 
Rental: Lessee shall pay to Lessor during the term of this Lease a net annual basic rent in the 

amount equal to the sum of the aggregate debt service payments required to be made by 
Lessor during such year with respect to mortgages encumbering the Demised Premises 
or portions thereof, plus $200,000.  The rental payments will be approximately $324,025. 

 
 
The lease arrangement is an arms-length lease arrangement.  The useful life of the facility is eight years.  Currently, 
the facility is based on the interest and depreciation reimbursement methodology.  After the change in ownership, 
capital reimbursement will be based on the return of and on equity reimbursement methodology. 
 
Operating Budget 
Following is a summary of the submitted operating budget for the RHCF, presented in 2011 dollars, for the first year 
subsequent to the change in ownership: 
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 Per Diem Total
Revenues: 
  Medicaid $175.03 $7,893,236
  Medicare 375.00 1,875,407
  Private Pay 270.51 1,798,575
Total Revenues  $11,567,218
   
Expenses: 
  Operating $178.27 $10,306,982
  Capital 18.33 1,059,814
Total Expenses $196.60 $11,366,796

Net Income $200,422
Utilization: (patient days) 57,816
Occupancy 90.00%

 
 
The following is noted with respect to the submitted RHCF operating budget: 

 
• The capital component of the Medicaid rate is based on the return of and on equity reimbursement 

methodology. 
 

• Expenses include lease rental payments. 
 

• Overall utilization is projected at 90.00%, while utilization by payor source is as follows: 
 
  Medicaid                  78.00% 
  Medicare                  10.50% 
  Private Pay              11.50% 
 
 

• Breakeven occupancy is projected at 88.59%. 
 

 
Capability and Feasibility 
The purchase price of $2,020,000 for the operations will be met as follows: Equity of $870,000 for the proposed 
members of Fulton Operating Associates, LLC and a bank loan of $1,150,000 at an interest rate of 5.91% for a twenty 
year term.  The purchase price of $1,500,000 for the real estate will be financed via a bank loan at an interest rate of 
5.91% for a twenty year term. 
 
Working capital requirements are estimated at $1,894,466, based on two months of first year expenses.  The 
proposed members of Fulton Operating Associates, LLC will provide equity of $947,233.  The remainder, $947,233, 
will be financed via a bank loan at an interest rate of 5.00% for a five year term.  A letter of interest has been provided 
by a bank.  The applicant provided an affidavit from Kenneth Rozenberg, which states that he is willing to contribute 
resources disproportionate to his ownership percentage.  Presented as BFA Attachment A are the personal net worth 
statements of the proposed members of Fulton Operating Associates, LLC, which indicates the availability of sufficient 
funds for the operation purchase price and the working capital requirement. 
 
Presented as BFA Attachment C, is the pro-forma balance sheet of Fulton Operating Associates, LLC d/b/a Fulton 
Center for Rehabilitation & Healthcare, which indicates a positive member’s equity of $1,817,233 as of the first day of 
operation.  
 
Presented as BFA Attachment N, is the pro-forma balance sheet of Fulton Land Associates, LLC, which indicates a 
positive member’s equity position of $413,652. 
 
The submitted budget indicates a net income of $200,422.  The following is a comparison of the historical and 
projected revenues and expenses: 
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2010 Historical Revenues $11,919,388
2010 Historical Expenses 16,965,907
2010 Excess of Revenues over Expenses $(5,046,519)
 
Incremental Income $(352,170)
Incremental Expenses (5,599,111)
Incremental Net Income $5,246,941
 
Projected Net Income $200,422

 
 
The applicant projected a slight occupancy decrease of 1.98% from 2010, to the first year after the change in 
ownership as a result of being conservative.  Also, Medicare and Private Pay utilization is increasing by 3.54% and 
0.17%, respectively.  The reason for the increase is because of the change in admission practices and the member’s 
historical experience in operating other nursing homes.  Incremental expenses include rent expense and the 
difference between the current year and average historical levels.  Incremental expenses are decreasing because of a 
renegotiation of employee benefits, which results in a decrease from almost 60% to 30%. 
 
Presented as BFA Attachment B, is a financial summary of Fulton County Residential Health Care Facility.  As shown 
on Attachment C, the facility had an average positive working capital position and an average positive net asset 
position from the period 2008 through 2010.  Also, the facility incurred an average operating loss of $4,335,943 during 
the period 2008 through 2010.  The applicant has indicated that the reason for the historical losses were the result of 
the facility being faced with financial challenges including employee healthcare costs, large increases in NYS 
Retirement System assessments, and substantial delays in reimbursement aid. To address the historical losses, the 
facility, with the assistance of the Nursing Home Administrator and the Board of Supervisors, set priorities to reduce 
spending on equipment purchases and began a systematic effort to realign staffing, utilizing Licenses Practical Nurses 
in roles that had traditionally been carried out by Registered Nurses; several positions were abolished from clerical 
and housekeeping departments to effectuate payroll savings, and additional realignment of staffing was implemented 
in early 2011, to reduce costs.  Also, the facility continues to receive assistance from the County to offset the losses. 
 
Review of BFA Attachment D, financial summary for University Nursing Home, indicates that the facility has 
maintained an average positive working capital position and an average positive equity position.  Also, the facility 
experienced an average net income of $415,645 for the period shown.  
 
Review of BFA Attachment E, financial summary for Williamsbridge Manor Nursing Home, indicates that the facility 
has maintained an average positive working capital position and an average positive equity position.  Also, the facility 
experienced an average net income of $234,327 for the period shown.  The facility was acquired in 2009.  
 
Review of BFA Attachment F, financial summary for Dutchess Center for Rehabilitation, indicates that the facility has 
maintained an average negative working capital position and an average positive equity position.  Also, the facility 
experienced an average net income of $440,648 for the period shown.  
    
Review of BFA Attachment G, financial summary for Brooklyn Center for Rehabilitation, indicates that the facility has 
maintained an average negative working capital position and an average positive equity position.  Also, the facility 
experienced an average net loss of $907,483 for the period shown.  This facility was acquired in March 2007, which 
the new operator has submitted for rebasing.  The applicant indicates that the facility has a rate appeal from Medicaid, 
which would offset the losses.  This was not promulgated until 2009, subsequently was approved, creating net income 
of $465,887 and $1,254,006 in 2009 and 2010, respectively. 
 
Review of BFA Attachment H, financial summary for Suffolk Center for Rehabilitation maintained an average negative 
working capital position and an average negative equity position.  Also, the facility experienced an average net income 
of $122,845 for the period shown.  
 
Review of BFA Attachment I, financial summary for Queens Center for Rehabilitation, indicates that the facility has 
maintained an average negative working capital position and an average positive equity position.  Also, the facility 
experienced an average net income of $566,018 for the period shown.  
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Review of BFA Attachment J, financial summary for Stonehedge Health and Rehabilitation, Rome, New York indicates 
that the facility has maintained an average negative working capital position and an average positive equity position.  
Also, the facility experienced an average net income of $190,649 for the period shown.  
 
Review of BFA Attachment K, financial summary for Stonehedge Health and Rehabilitation, Chittenango, New York 
indicates that the facility has maintained an average negative working capital position and an average positive equity 
position.  Also, the facility experienced an average net income of $365,468 for the period shown.  
 
Review of BFA Attachment L, financial summary for Bronx Center for Rehabilitation and Health, indicates that the 
facility has maintained an average positive working capital position and an average positive equity position.  Also, the 
facility experienced an average net income of $1,061,539 for the period shown.  
 
Subject to the noted contingencies, it appears that the applicant has demonstrated the capability to proceed in a 
financially feasible manner; and approval is recommended. 
 
Recommendation 
From a financial perspective, contingent approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Net Worth Statement of Proposed Members 
  
BFA Attachment B Financial Summary- Fulton County Residential Healthcare Facility 
  
BFA Attachment C Pro-forma Balance Sheet- Fulton Operating Associates, LLC 
  
BFA Attachment D Financial Summary- University Nursing Home 
  
BFA Attachment E Financial Summary- Williamsbridge Manor Nursing Home 
  
BFA Attachment F Financial Summary- Dutchess Center for Rehabilitation 
  
BFA Attachment G Financial Summary- Brooklyn Center for Rehabilitation 
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 d/b/a Visiting Nurse Association of Hudson Valley 
 
County:  Westchester (Tarrytown) 

 
Program:  Certified Home Health Agency 

Purpose:  Establishment 
 

Submitted:  July 13, 2011 

Executive Summary 
  

Description 
District Nursing Association of Northern Westchester 
County d/b/a Visiting Nurse Association of Hudson 
Valley (VNAHV), an existing Article 36 not-for-profit 
corporation, is requesting approval to acquire Putnam 
Hospital Center’s Certified Home Health Agency 
(CHHA) operating certificate and extend CHHA 
services into Putnam County.    
 
DOH Recommendation 
Contingent approval. 
 
Need Summary 
As this project involves only a change in the ownership 
of a CHHA, no Need recommendation is required. 
 
Program Summary 
A review of the hospitals and diagnostic and treatment 
centers by the Division of Certification and Surveillance 
determined that the facilities have exercised sufficient 
supervisory responsibility to protect the health, safety 
and welfare of patients and to prevent recurrent code 
violations. 
 
A review of the certified home health agency by the 
Bureau of Quality Assurance and Licensure 
determined that the agency has exercised sufficient 
supervisory responsibility to protect the health, safety 
and welfare of patients and to prevent recurrent code 
violations. 
 
Financial Summary 
There is no purchase price for Putnam Hospital’s 
Center CHHA.  There is currently a Memorandum of 
Understanding (MOU) in place, whereby Putnam  

 
Hospital Center has agreed with VNAHV to hold two 
board seats for VNAHV: 
 
Budget:    Revenues:  $   14,603,029 
                    Expenses:        14,602,071  
                    Gain/(Loss):     $               958 
 
The applicant has demonstrated the capability to 
proceed in a financially feasible manner. 
 
Architectural Summary 
This project is for Establishment action only; therefore, 
no Architectural recommendation is required. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Project # 112023-E Exhibit Page  1 



 

Recommendations 
  
Health Systems Agency 
There will be no HSA recommendation for this application. 
 
Office of Health Systems Management 
Approval contingent upon: 
 
1. Copies of all existing and proposed amendments to the Articles of Incorporation of the operator, District Nursing 

Association of Northern Westchester County, acceptable to the Department.  [CSL] 
 
Council Action Date 
December 8, 2011. 
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Programmatic Analysis 
 
Background 
District Nursing Association of Northern Westchester County, Inc. d/b/a Visiting Nurse Association of Hudson Valley, a 
not-for-profit Article 36 certified home health agency (CHHA) proposes to purchase the assets of the Putnam Hospital 
Center’s certified home health agency.  Visiting Nurse Association of Hudson Valley is currently approved to serve 
patients in Westchester County.  As a result of this Asset Purchase Agreement, Visiting Nurse Association of Hudson 
Valley will also be able to serve patients in Putnam County.  Visiting Nurse Association of Hudson Valley plans to open 
a branch office in Putnam County at 20 Milltown Road, Brewster, New York.   
 
Visiting Nurse Association of Hudson Valley plans to provide the following services: home health aide, medical social 
services, medical supply, equipment and appliances, nursing, occupational therapy, physical therapy, and speech-
language pathology. 
 
District Nursing Association of Northern Westchester County, Inc. d/b/a Visiting Nurse Association of Hudson Valley is 
a not-for-profit corporation with parent corporations, Sound Shore Health System, Inc. and Pinnacle Healthcare, Inc. 
as well as VNA and Hospice Care Foundation of Hudson Valley, all not-for-profit corporations. 
 
The members of the Board of Directors of District Nursing Association of Northern Westchester County, Inc. d/b/a 
Visiting Nurse Association of Hudson Valley are as follows: 
 
 George Erbe, Chairperson   Janet Ready, R.N., Vice Chairperson, Secretary 
 Retired      COO, Vassar Brothers Medical Center 
 Affiliations: Sound Shore Medical 
 Center of Westchester, 
 Pinnacle Healthcare, Inc.       
 

John Heimerdinger, Treasurer   Charles Barton 
Retired      Retired  
Affiliation: Westchester 
Medical Center 
 
Peter Burchell     Albert Farina 
Financial Advisor, UBS    CFO, Sound Shore Medical Center 
Financial Service, Inc.    of Westchester 
 
Richard Halevy    Carla Herman, R.N. 
Self-employed consultant in PR Director of Planning, Westchester Medical Center 
 Affiliations: Childrens Rehabilitation Center 
 
John Spicer Clark Walter, Esq. 
President/CEO SVP/General Counsel, 
Mount Vernon Hospital and Sound Shore Medical Center of 
Sound Shore Medical Center Westchester 
of Westchester 
 
  

The members of the Board of Trustees of Sound Shore Health System, Inc. are as follows: 
 
Mauro Romita, Esq., Chairperson  Darren DeVerna, Vice Chairperson 
President/COO, Castle Oil Corp.   President, Production Resource Group 
Affiliations: Sound Shore Medical  (entertainment technology) 
Center of Westchester,    Affiliations: Mount Vernon Hospital, 
Pinnacle Healthcare, Inc.   Pinnacle Healthcare, Inc. 
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Richard Naclerio, Secretary   Lawrence Ruisi, Treasurer 
Retired      Retired 
Affiliation: Mount Vernon Hospital  Affiliations: Sound Shore Medical Center 
      of Westchester, Pinnacle Healthcare, Inc. 
 
Robert Balachandran, Esq.   Vincent Bufano 
President/CEO, BellRow Enterprises  Retired 
(consulting)     Affiliations: Mount Vernon Hospital, 
Affiliation: Sound Shore Medical   Pinnacle Healthcare, Inc. 
Center of Westchester 
 
Pat Capasso     Daniel Cremins 
Manager/Sales, Pascap Co., Inc.  Executive VP, H.J. Kalikow & Co. 
(scrap metal processing)   (real estate) 
Affiliation: Mount Vernon Hospital  Affiliation: Sound Shore Medical Center 
      of Westchester 
 
George Erbe     Louis Frost, Esq. 
(disclosed above)    Partner, Davidson, Dawson & Clark, LLP 
      Affiliation: Sound Shore Medical Center 
      of Westchester 
 
Lorri Gorman, CPA    Maryellen Johnston 
Unemployed     Sales, Write On Larchmont 
Affiliation: Sound Shore Medical   (stationery sales) 
Center of Westchester    Affiliation: Sound Shore Medical Center 
      of Westchester 
 
Charles McCabe    Thomas McEvoy 
Retired      Retired 
Affiliation: Sound Shore Medical   Affiliation: Sound Shore Medical 
Center of Westchester    Center of Westchester 
 
Carol Petrillo     Richard Petrillo, M.D. 
Unemployed     Chairman, Department of Medicine, 
Affiliation: Sound Shore Medical   Mount Vernon Hospital 
Center of Westchester 
 
Jeffrey Powers     John Spicer 
CEO, Powers Fasteners, Inc.   (disclosed above) 
(tool and fastener manufacturing) 
Affiliation: Sound Shore Medical 
Center of Westchester 
 
Stephen Tenore    Danna Wood Webb, Esq. 
Funeral Director, Lloyd Maxey & Sons  self-employed attorney 
Beauchamp Chapel, Inc.   Affiliation: Mount Vernon Hospital 
Funeral Director, Sisto & Paino, Inc. 
Affiliation: Sound Shore Medical 
Center of Westchester 

 
 
The members of the Board of Directors of VNA and Hospice Care Foundation are as follows: 
 
 Peter Burchell, Chairperson   Hope Levene, First Vice Chairperson 
 (disclosed above)    and Secretary 
       Retired 
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John Heimerdinger, Treasurer   Charles Barton 
(disclosed above)    (disclosed above) 
 
George Erbe     Adela Elow 
(disclosed above)    Retired 
 
Virginia Flood     Richard Halevy 
Retired      (disclosed above) 
 
Sue Kelly 
Retired 

 
 
The members of the Board of Directors of Putnam Hospital Center are as follows: 
 

Keiren Farquhar, Chairperson   Jeffrey Redfield, First Vice Chairperson 
Medical Rescue Coordinator,   VP Organization Strategy, Victorinox 
Putnam County Department of Health  (manufacturing) 
 
Robert Morini, Second Vice Chairperson Paul Camarda, Secretary 
Regional VP, Houlehan Lawrence, Inc.  Self-employed, Camarda Realty 
(real estate)     Investments, LLC 
 
Raymond Durkin    James Dusenbury 
Partner, Durkin Brothers    Retired 
(fuel oil supplier) 
 
Kevin Dwyer     Karen Fleming 
Owner, Dwyer Agency    Director of Human Resources, 
(real estate/insurance)    Powers Fasteners, Inc. 
      (construction fasteners) 
 
William Gerstner    Donna McGregor, CPA 
Partner, Saw Mill CapitaL, LLC   President/CEO, Putnam Hospital Center 
      Affiliation: The Ambulatory Surgery 
      Center of Westchester 
 
Loretta Molinari, R.N.    John Neubauer 
Branch Manager, Visiting Nurse Services President, John W. Neubauer Audio 
in Putnam     Visual Products, Inc. 
      Affiliations: HANYS, Health Quest 
      Systems, Inc. 
 
Janusz Rudnicki, M.D.    Wayne Ryder 
OB/Gyn, Mount Kisco Medical Group  CEO, Putnam National Bank 

 
 
The members of the Board of Directors of Health Quest Systems, Inc. are as follows: 
 

Steven Lant, Chairperson   Robert Dyson, First Vice Chairperson 
President/CEO, C.H. Energy Group, Inc.  Investment Services, Patterson Planning & 
      Services, Inc. 
 
James Brudvig     Joseph DiVestea 
VP for Administration, Bard College  Financial Advisor, Merrill Lynch 
 
Thomas Eastwood    Keiren Farquhar 
Retired      (disclosed above) 
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Affiliation: Putnam Hospital Center 
 
Sunil Khurana, M.D.    Mary Madden 
CEO, Premier Medical Group   President/CEO, Hudson Valley Federal 
Affiliation: Vassar Brothers Medical  Credit Union 
Center 
 
Michael Moses, M.D.    Michael Nesheiwat, M.D. 
President, Cross River Anesthesiologist  Physician, Putnam Family Medicine, PC 
Services 
 
Wayne Nussbickel    Gregory Rakow 
President/CEO, N & S Supply   President, Fraleigh & Rakow, Inc. 
(wholesale plumbing & heating)   (insurance) 
 
Michael Weber     Lillian Weigert, Esq. 
President/CEO, Health Quest   Attorney, Gellert & Klein, PC 
Systems, Inc. 

 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified Provider List or the 
OIG Exclusion List. 
 
The Office of the Professions of the State Education Department, the New York Physician Profile and the Office of 
Professional Medical Conduct, where appropriate, indicate no issues with the licenses of the health care professionals 
associated with this application. 
 
Certificates of Good Standing have been received for all attorneys. 
 
A ten year review of the following facilities was performed as part of this review: 
 

Children’s Rehabilitation Center 
Mount Vernon Hospital 
Putnam Hospital Center 
Sound Shore Medical Center of Westchester 
The Ambulatory Surgery Center of Westchester 
Vassar Brothers Medical Center 
VNA of Hudson Valley 

 
 
Recommendation 
From a programmatic perspective, approval is recommended. 
 
 

Financial Analysis 
   
Background 
The services to be provided by the applicant include nursing, physical therapy, speech therapy, occupational therapy, 
home health aid, and medical social services.  
 
Memorandum of Understanding 
The applicant has submitted a Memorandum of Understanding for the transfer of 100% of the operational ownership of 
Putnam Hospital Center in Putnam County.  The County will transfer its CHHA services to Visiting Nurse Association 
Hudson Valley. The terms of the agreement summarized below: 
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Purpose: The transfer of Putnam Hospital Center, Certified Home Health Agency to VNAHV. 
Seller:  Putnam Hospital Center 
Purchaser: Visiting Nurse Association of Hudson Valley 
Purchase Price: (Goodwill) – The MOU states that Putnam Hospital Center will exchange (2) govern 

ring board seats collectively with the VNA in exchange for the CHHA. 
 
 
The MOU states PHC will acquire (2) seats on the executive committee, finance committee, audit committee, 
professional advisory committee or the QA committee.  This agreement is valid for five years.   
 
The applicant has provided as original affidavit, which is acceptable to the Department, in which the applicant agrees, 
notwithstanding any agreement, arrangement or understanding between the applicant and the transferor to the 
contrary, to be liable and responsible for any Medicaid overpayments made to the facility and /or surcharges, 
assessments or fees due from the transferor pursuant to Article 36 of the Public Health Law, with respect to the period 
of the time prior to the applicant acquiring its interest, without releasing the transferor of its liability and responsibility. 
 
Lease Rental Agreement 
The applicant has submitted an executed lease agreement for the space that they occupy, which is summarized 
below. 
 

Dated: July 15, 2011 
Premises: 4,725 square feet located at 20 Milltown Road, Brewster, Suite 101, Putnam County 
Lessor: Cojax Construction, LLC 
Lessee: VNA Hudson Valley 
Term: 10 year term  
Rental:   $89,775.00 annually or $7,481.25 per month Year 1 
Provisions: Lessee has to purchase its proportionate share of operating expenses starting 

October 1, 2012 to include real estate taxes, insurance, utilities and repairs and 
maintenance expenses.  Rent expense will increase by 3% per year for 10 years. 

 
 
The applicant indicates that the lease is an arm’s-length agreement.  Also, the applicant has provided two letters from 
licensed Real Estate agents indicating the rent reasonableness. 
 
Operating Budget 
The applicant has provided an incremental operating budget in 2011 dollars for the first year of operation.  The budget 
is summarized below: 
       

 Year One
Revenues: $14,603,029
 
Expenses: 
Operating: $14,513,254 
Capital:  

$89,775
Total Expenses: $14,602,071
Excess Revenues over Expenses:             $958

 
 
Year One expenses are broken down as follows: 
                              

      Total Costs          Visits/Hours      Cost per Visit   
Nursing       $7,233,074                  36,002           $200.91 
Physical Therapy         3,504,184                  26,850             130.51 
Speech Pathology              81,128                       668             117.92 
Occupation Therapy            385,981                    3,120             115.06 
*Home Health Aide         2,972,009                  27,964             106.28 
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Medical Social Services            452,695                    1,638             276.37 
Total     $14,602,071   

                *Reflects hourly data 
 
 
Utilization by payor source for the first and third years is as follows: 
 

Medicaid  4%
Medicare 74%
Commercial 19%
Charity Care   2%
Private Pay   1%

 
 
Expense and utilization assumptions are based on the current reimbursement methodologies, and the applicant’s 
professional experience in operating a New York State Licensed Home Care Service Agency. 
 
Capability and Feaasibility 
There is no operational purchase price associated with this application. 
 
Working capital requirements, based on two months of first year expenses are $2,433,679, and will be furnished 
through ongoing operations. 
 
The submitted budget projects an excess of revenues over expenses of $958 during the first year of operation.  
Revenues are based on current reimbursement rates for Visiting Nurse Association for Hudson Valley historical 
experience in operating an existing certified home health agency.  The budget appears reasonable. 
 
Presented as BFA Attachment B is the 2009-2010 financial summary of Visiting Nurse Association of Hudson Valley, 
which shows a positive working capital and net assets for the period shown.  Visiting Nurse Association of Hudson 
Valley had an operating loss of $25,351 and $149,608 during 2009 and 2010, respectively.   
 
The 2009 loss from operations was due to professional fees and contract services costing more than expected.  
During 2010, VNA lowered this expense by $670,903 to offset the loss.  
 
The 2010 loss from operations was due to a one time charge initiated by the NYS Workers Compensation Board in the 
amount of $274,133, due to a shortage in the trust fund requirement. This amount was charged to operations as a one 
time charge and has been paid. 
 
It appears the applicant has demonstrated the capability to proceed in a financially feasible manner, and approval is 
recommended. 
 
Recommendation 
From a financial perspective, approval is recommended. 
 
 

Attachments 
  
 

BFA Attachment A Organizational Chart – Visiting Nurse Association of Hudson Valley 
  
BFA Attachment B Financial Summary – Visiting Nurse Association of Hudson Valley 
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 Applicant 
 

1. ODA Primary Health Care Center, Inc. 
2. Samaritan Foundation of Northern New York, Inc. 
3. Auburn Memorial Hospital 
4. Auburn Hospital System Foundation, Inc. 

 
Certificate of Dissolution Exhibit #11 

 
 Applicant 

 
1. Hudson Valley Health Specialties, Inc. 
2. Brooklyn Cares, Inc. 
3. The Albert Lee Memorial Hospital a/k/a A.L. Lee Memorial Hospital 

 
 



TO:

FROM:

DATE:

SUBJECT:

New York State Department Of Health
Division of Legal Affairs

Memorandum

Public Health Council

r::t~
James E. Dering, General Counsel V

October 21, 2011

Proposed Certificate of Amendment of the Certificate of Incorporation of
ODA Primary Health Care Center, Inc.

Attached is the proposed Certificate of Amendment of the Certificate of
Incorporation of ODA Primary Health Care Center, Inc. This not-for-profit corporation
seeks approval to change its name to "ODA Primary Health Care Center, Inc." The
corporation is currently licensed to operate an Article 28 health care center located in
Kings County. Public Health Council approval for a change of corporate name is
required by Not-for-Profit Corporation Law § 804 (a) and 10 NYCRR § 600.11 (a) (1).

Also attached is a letter, dated September 1, 2011, from James Dunn, a
paralegal of the legal firm representing ODA Primary Health Care Center, Inc. As
explained in that letter, the name change is due to the entity providing services from
several locations and not just one center.

The proposed Certificate of Amendment is in legally acceptable form.

Attachments
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CERTlFICATE OF AMENDMENT

OF THE

CERTlFICATE OF INCORPORAnON

OF

ODA PRIMARY HEALTH CARE CENTER, INC.

(Under Section 803 of the Not-for-Profit Corporation Law)

IT IS HEREBY CERTIFIED THAT:

I. The name of the corporation is ODA PRJMARY HEALTH CARE CENTER, £NC. (the
"Corporation''). The Corporation was fonned under the ODA ECONOMIC DEVELOPMENT
CORPORATION.

2. The Certificate ofIncorporation of the Corporation was filed by the Department of State
on April 23, 1974. The Corporation was fonned under Section 102 of the Not-for-Profit
Corporation Law of the State ofNew York.

3. The Corporation is a corporation as defined in subparagraph (a)(5) of Section 102 of the
Not-for-Profit Corporation Law of the State ofNew York and is a Type C corporation under
Section 201 of said law and shall remain a Type C corporation after this Amendment is
effectuated.

4. The purpose of this Amendment is to change the name of the Corporation from ODA
PRJMARY HEALTH CARE CENTER, INC. to ODA PRIMARY HEALTH CARE
NETWORK, INC. As such, Paragraph I of the Certificate of Incorporation of the Corporation,
which states the name of the Corporation, is hereby amended in its entirety to read as follows:

"The name of the Corporation is ODA PRlMARY HEALTH CARE NETWORK, INC."

5. This Amendment was approved by resolutions of the Board of Directors of the
Corporation, duly adopted in accordance with the Bylaws of the Corporation and the New York
Not-for-Profit Corporation Law.

6. The Secretary of State is hereby designated as agent of the Corporation upon whom
process against the Corporation may be served. The address to which the Secretary of State shall
mail a copy ofany process against the Corporation served upon him is 14-16 Heyward Street,
Brooklyn, New York I 1211.

IN WITNESS WHEREOF, the undersigned has executed this Certificate of Amendment as of
the L day of February, 2011.

Name:
Title:

1711361v.1



Corporation duly adopted the foregoing resolutions by a vote of not less than two~thirds of the
eRtVe Board at a meeting of the Board, duly called and held on , 2011, at which
meeting a quorum was present and acting throughout, and that such resolutions have not been
revoked or amendment as remain in full force and effect.

Dated: February.2.-, 2011

1713487v.2 2



riXhibit A
-,

.#••h ._~,._ ••• __ ._

l'

of

OllA l::COi'<DMlC ilEVl:LOI'MENT Ci,:I,NJI'\Ar:UN
Under ucction 4U2 of tile NOL-!or-l'l.C'fiL ;:orp"ultJ.on L')\..I

IT IS HER.E.HY CERTlrlt;:D THAT:

.:-~ the "UlP. of the' corporaU,on i6 ODA E:Cm~O,'1JC ;:',EVCLOPME"IT,
CORPORATI"::l.

(2) The corporatlon i~ /1 corporatlun 86 d,'finQ<1 in oubp:.rtJ~;'apl.

V.
i,

102 ( Definitions) of the Not-f)~'~rofi~

tn, fuI:1:herance of its corporate purpose6 the corporation
alutll;,:iurve ,,11 gent!nll p0l.lerll enumerated in Section 202­
~t-for~Pcofit Corporstions Lal.l together uith the p~er

to'solicit grants .and contributions fo~ corporate pur-

P?B ell I

'1
Nothing"berein ahall authori~e this corporation, dIrectly'
or indirectly, to engage in or include among its pur-
'polu~a any of the ac.tivitic" IDcntIoncd in ,Not-far-Profit
CorporatiGns LaIJ, 6ect~on 404 (b) - (p) or Executive Law.
aec tion 751 oar engage f,.n the prac ci(;c Qf law.

c}

b}

(8)(5) of6ecrrlon

• r/~~ .__-<:::: .~~' -
/' Corponitio~La\J•

..:""",", "'~·11... -..
. /~:.,~. i ~."..~""';'-;:-" .•: "

I ,,- (3) t'hu puqJ'lll~,Qr ~'.u'1lose5 for ",hie', ch", cL''-jJ,...,rat:lon t!> tCI"med
. y~. ·:··-;¥~I '~). ;; ..

'," . It..l.-e:' \,:~ .. I.,-r I
• .t...";. I ~

,·.r~\ 'Il) TO.~~coUt-':g't:""·L1l1d a~/;i~t .ill t:,·~ dr,v<,l.cr,rrt.ellt of t:,c LOOI-
';"t"' ~', munlcy anrV-the econo.u.!c grotNch and £~dvtln~e01e(lt of uin-
',~' orlt,y groupti tberein \oIhose pan:id pat ion in tl.e free

"ent'erprise system is 11amllcrcd because r;f social or <~con-
• a.nie.- disadvsntages by providing and rellder.!.ng bLosiness
couoseling to !lH!.nbet'6 at 9uch minority groups conducting
O~ intending to conduct small busine~DeB and by advising
and counselIng such pet'sons and finns wi til respect to
\Jl8wsgeria1, . technical alld financial matters relating to
~hcir said b~ine8Be~. '

" . I. ',. c~.

i
I
'I
J,

:1
.1,.

ro

, ~

~
l

( I f I
i,

~) It ia the 111tent on 0 t lis corpoJratlon llt all times

to qualify and renlain qualitied as "exempt tro[ll illcoroJe t<lx.
". of .:.'

under Sec. 501(e)
. r'! -

(3) of the Unitee States Internal Reveriue

{ .....
: -~:', ~ .
. . .~ ."",.

'_I'..", '
;~ .1,,,':

- ':~- --:, ~ .... ~ ;:".' ~~~...".~ -, ... -~ ........ ,.~.-::-- .... ~ ,.

-1-
, ..
I

. ", ,



\}--~--._--'--~----'_ .. _,._'-

I' _ Code of 1954, a9 t ht: Same IIlay (r:Oil", t illH: (.0 t in,c be
,

. 1
Accordingly,

liIII ,-,odcd .

:

/'

"I

I '.

, ,"

.'

I

f:

I
I

a) No part of the income of the cOeporatioll shall i.nur-c
to the beo~fit of BIlY (l,eu',ber, trustee, director officer
of the corporation, oi any private individual ('except
that reasonable co,npenB8tioll ,uay be poid tor 1'H:!rvices
rendered to or for the corp0ration affecting one or
more of its purposell) lind 1'0 member, trustee, off1c~r

of the corporation or any private individual shall be
entitleLl to lihar-e in the distribu.tioll of any of the cor­
porate aaSets on dissolution of the corporation.

b) No part of the activities of the corporation ahall be
the carrying an propaganda, or otherwise attempting to
influen~e legislation, or participation in, or intervening

'" in ( inclUding the p'ublication or di5tribution of state­
",ments) any political campaign on behalf of any candidate

~ : for pQblic office.
1 •••I~~ .. ,f.'·f~.~.I.~ ,"

c)In the ~vent of diasolution, all the remaining assets
~~d p~o~~rty of the corporation shall after necessary
,expenses ..::hereof be distributed to such or~anization.a

~ aa shall' qualify under Section 501 (c) (3)' of the In­
ternal Rev'anue Code of 1954, all amended, subject to an
order of"a.. JUStice of the Supren>e Court of the State of
}l~ york ....,_.

,.
(d)The corporation shall distributo its. income for each
taxable year at auch time aod in such manner as not to
subject it to tax under Section 4942 of the Intenlal
aev~ue Code of 1954, as amended, and the corporation
.hall not(l) ~ngage in any act of self-dealing aa de-

'\. • 4fined in,Section 49 1 (d) of the Code (2) retain any
exees. buainess holdin~e aa defined in Section 4943(e)
of t~ Code (3) make any inveacmenta in such manner aa
to subje~t the corporation to tax under Section 4944 of

.". the Code or (4) make ,any taxable expenditures 8S de-
f.' fined. 10 Secdon 4945 led) o,f \ t~~. Code.

. : ~ ., - .. '-.: . I' -, -., :

(5) 'T~e corpo~~t=on~hal\be,a Type~poration PUrEluant to!

aection -201 of tbe Not-for-:-Profit 'I:Jrporations Law.
. ,',... " ' ' !

(6) ~he nawea and addresaea of the iniFiAl directors are:
~ ,

pmpOLD LDo/KOVlTZ ;' 177 Penn St., Brooklyn, NY

)£NDEa'OEUTSCH 557, Bedford AV.,Drooklyn, NY

EFROLH SUIN 'j;' It57 . 53rd St., Brooklyn, NY
1 . ,

, (7) The lawful public or quasi-public objec.tive of l:'his Corpor­
ation is to encourage, promote and assist. COlllffiunity development
and the economic advancement of di~advantaged minority groups
therein by .providing business coun~eling to mem\:'· ,'S of sud·
winoriJ:y groups conducting or l'r.t~f:lding. to condell, c: .5/Uall. b~" j
'inesses \,lith re6pect to manageriar. technical a"", tinancial ~ ..•.

matt~ra rela~i~:;~:t~~~~~,~:.~~., ' !{J': . . " -:;"" .-:, ~i\
.... '. .: }t:.:_~ ~.' ,~,.., -2-··j.,!~,: 1'.., ..J t. . I

. '.' . ..: ~.

,



,

Ii -.-"" -'~-"---...-- .....-- --," ....-_.. -, -_... '" -.-
f\.. ' (B) The office of the Corpoc'-1tion i;, to t,c located in the

,
City of New York, County of KiogK, State of New York.

(9-)The territory in which the activitieti of the corporation

are principally to be conducted is: the Borough of Brooklyn,

county of Kings, City and State of New York.

~ The post office address to which the secretary of State

ahall roail A copy of any notice requlr~d by law i9:

~~ Prior to tbe delivery to the Department of State for
I ; • I .• - ""'.....

• f ~. • ..

fil1~;. all'approvals aDd consents, if allY, required by law
• I ... . • (. : ... * .. t...!. ..~. .

will be endorsed upon or annexed to thia certificate.
< • :'." < • "~:~:':'I'{<~''''

IN W1.'I'NESS WHER.EOF, the undersigned incorporators and each
;, .J.' '-'.~ /.':

of them beipg.,'Ar::. least nineteen years of age, affirm that- ,

,,
I

I
k

"

' ... 82 Lee Avenue .
Brooklyn, New Yor~

the aoltanents made herein are true under the penalties of

perjury.

Dated. March '29th 1914.
, \

LEOPOLD LEQXOV11:Z
In Penn St •• Brooklyn.NY..
SENDER DEIJ'l'SCH )
551 B~df?rd Ave.B~ooklyn,NY

EFROIMSTELN
1151 53rd St. • Brooklyn. NY

::. '

./

"

".
~ ~ ,

I' II.

'.. j

!



• 0

• 0
, I

" .i

~.

1

i·

, "
I
! .

1974

All"

aDA ECONOMIC DEVELOPMENT CORPOr~TION.

.' ~

State of New York, Second JuJicia1 District, do hereby

approve the Foregoing Certificate of Incorporation of

1, the url~er5igned Justice of the Supreme COI!!:'C of the

Dated, April ~
IJ.::!..1>C't'L,L 7"'H

. •. ~I'· $:' '. J

I ; (r: I:,', i ,..' .' ~r :

r . -: ?i~~ '~~.
~ . r. ~

.~y).~-~ .
. -~ '!; : - 11: .-:;... -,. '.

'/
I
I

., ,

.-"

. ~.:..:
~; - J - '.,

.":--,4: _ ........

I\....
I,

I"
l,

rio -~-~------------------------_._--- ..-------
IV

!/
II

\ :
• j
: I
! I
, I

II

I
I
I

I I
I' I, I
I I
: 1

........... .

o

" ,

\

~(

: I
I ,

I J

I

.;','."

"

.,'

"

I;

'0

,.
·0

I.:

.0 •
1
!
I

j
'0

l,.
I.

)

,
' ..-.
:- f,' .

, .

~f
. I



The follol.lin~ i~ a rriJC copy ol .. "<.:,,u1,'l I,ll; "d";i'I "J t,y ll,,-,
Board of Di rec toCi 0 ( aDA CAPl TAL COIU'(jI\fd'lOI1 "l. ... ,flCC' r, 'I:
of [he fluid Boord or 82 LeI: AVCIIU{', I\rooldY'I, N.Y. un Hwrcll

27, 1914, 10;00 a.m.

'WHEREAS [here has bt:e[1 (ll"o(1:l'.cd [~\I' ("n""II,", "I' I' ""I.I"t·
profl ~ c:oFjorll[ion ulIJcr Lit., ,,,,,<0,' .. I 111,(, 1.1.111I/fl" II, loI'.'II'.IJoI"}~I:::1
CoRP,)'artd t.he SecreuH'Y of SLt.llC I .. ", "'I'''''' I ,'d I\.' ,,/ I" " •• 1 'd'

of lin opinion of [his lloilrd concernirll,'. l.lIe "1"oIl,,rll.j "I L1,I'
proposed nll1ne [0 tha[ of this bus tlless corporal iUII.

)
/ .

k',,, 'k- !~()pcpt ,.,
,capo lel Lewkovi t7.

ecretary

ro
'

OP
\' Gmn

j
i

---~._--~.

Q1rrtifitntinn

-... --- -- ...

NOW THEREFORE. be i[ resolved [hat: in the opinion of ch16 noard
the above mentioned proposed name does not $0 nearly resemble
that: of this cocpora[ion as to [end to confuse or deceive and

.. __ .. "'l~<:.(.' ......... nt:..<l.. ...to_ the..>Ise _Qi.. ~".:lc_h. .!.'!!~~ '. , .. ,

'. ,

. ",'
• t ~"

r ",
"

..~.' -',

,.:.

", ,-', .
"

• I- ', . ,

... __ ........ ua .. t1.l::venue

-1-



pf

CERTIFICATE OF AMENDMENT

of the

CERt!FICATE OF INCORPORATION

of

ODA lCONOMIC DEVELOPMENT CORPORATION

Under Section 803 of the
Not-For-Profit Corporation Law

The undersigned, being the President and Secre:ary of

ODA ECONOMIC DEVrLOPMENT CORPORATION, do hereby certify and sec

forth:

1. The n&me of the Corporation is ODA ECONOMIC

DEVELOPMENT CORPORATION.

2. The C.rtificate of Incorporation of GOA ECONOMIC

DEVELOPMENT CORPORATION was filed by the Department of State on

April 23. 1974. The said Corp0i.iit:ion was formed under the Not­

For-Profit Corporation Law of the S:ace of New York.

3. aDA ECONOMIC DEVELOPMENT CORPORATION is a Corporacior

a8 defined in subparagraph (a) (5) of Section 102 of the Noc-For-

Profit Corporation Law and is a Type C corporation under Section

201 of said ll1w.

4. The Certificate of Incorporation of ODA ECONOMIC

DEVELOPMENT CORPORATION is hereby a~ended to effect a change in

the cor?orate name, purpos~s and notice address .. pursuant to

Section 301 of the Not-for-Profit Corporation Law. Paragraph (1)

of the CeTcificate of Incorporation is hereby amended as follows:



"(1) The l"',ame of the corporation is ODA PRlr-'.P-.RY HEALTH

CARE CENTER, INC."

Paragraph () of the Certificate of Incorporation is hereby

amended as follows:

'I (3) The purpose or purpose s for wi'. ich the corpo ra t ion

is formed are:

~) To man~g. snd provide primary haalth care and
to further che general h8~lth and welfare of members
of the community: to operate a health care center
pursu.nt to Article 28 of the Public Health Law of
the State of New York, to include without limitation
t:"I.edical,. dental, pharmaceuti.cal, healt:..,h educacion,

. . . - -; \ to adv i s e
"and counsel members of the community as to their
general health and welfare: and to promOte and assis~
general community d~velopment, welfare, service,
health, and related projects. All incom~ received
from current activities shall he allocable to current
activities and all tncome from future activities
shall be allocable to tucure activities.

Paragraph (9) of the Certificate of Incorporation is nereby am~nded

as follows:

"(9) Thp. post office Address tn ....hich the Secrp.tary of

State shall mail. I; copy of any procesi· __ - .~ to." is:

14.16 Heyward Street, B~onklyn, NY 11211."

5. This Amendm~nt co the Certificate of Incorporation

of ODA ECONOMIC DEVELOPMENT CORPORATION WIlS authorized bl th~

consent, dated June 17, 199.3, of a mAjorit~T of the memb~rs of ~he

entire Board of Dir~ctor8 or cho Corporation.

6. The SecretAry of State i4 hereby designated as agent

of the corporation upon whom process against ia may bp. served.
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Th. post offica Addr~5B co ~hich tht Secretary of State shall mail

& copy of any process Against the' corporation s&rved upon him is

14-10 Heyward Street, Brooklyn, NY 11211.

IN WInlESS WHEREOF, ~e hereto sign our ~ames this

dAy of June, 1993 and affirm that the stAtements herein are

under penalty of perjury.

t;:-ue

Secrecary



!r~A~.,?[r'\1 C~~5:;M;~~E~8~~~;TNHG PUB LIGHEALT HC0UNGIl
5~_._A_l_M_N_r_N_Y_l_22_J_7 _

....~~

September 27, 1993

Marshall G. Kaplan, Esq.
Suite 1H
40 Clinton Street
Brooklyn, Now York 11201

Re: Certificate of Amendment of the Certificate of Incorporation of
aDA Economic Development Corporation

Dear Me. Kaplan:

AFTER INQUIRY and INVESTIGATION and in accordance with action
taken at a meeting of the Public Health Council held on the 24th day of
September, 1993, I hereby certify that the Cenificate of Amendment of the
Certificate of Incorporation of aDA Economic Development Corporation hereafter
to be known as aDA Primary Health Care Center, Inc. dated June 1993 is
approved,

Sincerely,

Karen S. Westervelt
Executive Secretary



RESOLUTION

RESOLVED f that the PUblic Health Council, on this
24th day of September, 1993, approves the filing of the
certificate of Amendment to the Certificate of Incorporation or
aDA Economic Development Corporation hereafter to be known as
aDA Primary Health Care Center, Inc. dated June 199).



.. ' . "

The undersigned has no objection to the granting of Judicial

approval hereon and ~aives sta~utory notice.

ROBERT ABRAMS
).TTORNEY GENERAL
STATE OF NEW YORK

by:

DatCil:

I I/;.)I L-- £., l IfH. T "g(3; l-- £--I)~)

Court of the State of New Yorx tor the

, a Justice ot the Supreme

$ CcolJ> judicial

District do hereby approve the foregoing Certificate of Amendment or the

Certificate of Incorporation ot ODA ECONOMIC DeVELOPMENT

__~CMO~R~P~O~RA~T~I~O~N and consent that the same be riled.

Date:



t , .

(Last Amended March ...,2008)

The officialll;lmC of this organization shall be: 01);\ Primary Health Care Center, Inc, (hereinafter
the "Corporation").

The principal office of the Corpora/ioa shall he ill the City ofNe,>,,' York, County ofKi:lf~S, State of
New York. The Corporation may also have offices at such other places witbin or without this State
as the boarJ Illay fronl time to time determ inc or the busl ness of the Corporation may requi re.

ARTICLE II - PURPOSES

The Corporation shall have slIeh purposes as Sct forth in the Corporatioll' s Certi ficate of
Incorpomtion.

ARTICLE UT.:: MEMBERSHl~

The Corporation shall have no members. The term <'member," as used in these By-Laws, shall refer
solely to members of the Board of Directors andlor members of Board committees

Membership by resolution adopted by a majority of the entire members of the Board of Directors
(hereinafter the "Board") shall be open to adult citizens who are residents of the Corporation's
catchment area, or who maintain places ofbusiness therein r of good character, and approved by the
Board as set forth lierelIl. The Board shall be established in accordance witlI the Federal statute,
regulations and related implementing policies established by the U.S. Department of Health and
Human Services, Health Resources and Services Administration ("HRSA") governing operation of
the Corporation's federally qualified health center (hereinafter "Health Center").

1
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ARTICLE IV - BQARD OFJ2IRECTORS

The Board shall be responsible for the general management and supcrvis ion of the aDairs of the
Corporation and shall, without limitation thereto, have the following functions and responsibilities:

!. The Board shall have sale authority for the establishment of policy in the conduct of the
Corporation.

2 The Board shall hold regnlarly scheduled meetings, at least once each month, for which
minutes shall be kept.

3. The Board shall have specific responsibility for:

a. Approving the selection and dismissal of, and annually evaluating, the Executive
Director;

b. Establishing persormel policies and procedures, including selection and dismissal
procedures, salary and benefit scales, employee grievance procedures, and equal opportlln ity
practices;

c. Adopting policies for financial management practices, including a system to assure
accountabil ity for resources, approva I0 f the annua I project budgets, priori ties, e ligibi lity for
services including criteria for partial payment schedules, and long-range financial planning;

d. Adopting the Health Center's health care policies including scope and availability of
services, location and hours of services, and quality of care audit procedures;

e. Ensuring quality assurance and evaluating the Health Center's services utilization
patterns, productivity, patient satisfaction, achievement of project objectives, and
development of a process for hearing and resolving patient grievances;

f. Assuring that the Corporation and its activities are operated in compliance with
applicable Federal, State and local laws and regulations;

g. Evaluating the Corporation=s achievements a..'1d program direction on an annual basis
and using the knowledge gained to revise its mission, goals, objectives, plans and budgets as
may be appropriate and necessary;
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n. Evaluating itself periodically for efficiency, effectiveness, ulld compliance with al1
requirements imposed upon federally qualified health centers CFQHCs");

1. Selecting the independent auditor and officially accepting the annual audit report.

4. Grantillg privileges to the medical staffof the Health Center; and confinning the appointment
from such medical staff of a Medical Director to be responsible to the Board through the
Executive Director for the medical administration and coordination of all clinical services
provided by resolution adopted by a majority of the entire Board.

5. Approve the bylaws and regulations of the medical staff ofthe Health Center.

6. Develop and maintain a suitable liaison with the medical staffof the Health Center by means
of a joint conference committee or such other means as the Board shall deem appropriate.

7. Define the committees of the Board and the functions and responsibilities thereof.

8. Delegating authority and responsibility for administration and management of the Health
Center to the Executive Director, by resolution adopted by a majority of the entire Board,
who will have complete authority in all matters relating to the conduct of the program not
specifically assigned by law and regulation to the Board. The Executive Director shall have
the authority to employ, supervise, and discharge all personnel in accordance with the
policies established by the Board. The Executive Director is an agent of the Board and shall
be accountable to the Board.

The Board in the exercise of its authority and responsibilities shall not enter into any agreement
limiting its responsibility for the establlshment ofpolicies and the management and operation oftlte
Health Center.

Section 13 - Compensation

No member(s) of the Board (hereinafter a "Director" Of "Directors") shall be compensated fOf his Of

her services to the Corporation, but the Board may provide for the reim bursement ofall reasonable
expenses incurred by any Director(s) in carrying out the business of the Corporation. As such,
expenses may be authorized by the Board in accordance with established policies.
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The Board shall estahlish a schedule of charges and a schedule of discounts and minimum fees
considering economic differences between patients, providing that such schedules will be establ ished
in confOffility with, and pursuant to, regulations and provisions of the various governmental funding
sources and applicable Federal, State and local laws and regulations.

There shall be a minimum of between eleven (1 1) and seventeen (17) voting Directors. Each
Director shall be at least nineteen (19) years of age. No Direc tor shall be an emp Loyee of the
Corporation, or spouse, child, parent, brother, or sister, by blood or marriage, of an employee.

User.Mem~. At least 51 % of the Directors shall be individuals who are served by the IIealth
Center and who, as a group, represent the individuals being served by the Health Center in tenns of
demographic factors, such as race, etlmicity and sex, etc. User members should utilize the Health
Center as their principal source of primary care and should have used the Health Center's services
\.\rithin the last two (2) years. A legal guardian of a user who is a dependent chiid or adult, or a legal
sponsor of an immigrant, may also be considered a user.

Non-User Membm. The remaining non-user Directors shall be selected on the basis of their
standing in the community and interest in the Health Center, and its programs and shall be selected
for their expertise in conununity affairs, local goverrunent, finance and banking, legal affairs, trade
unions and/or other commercial and industrial concerns or social service agencies within the
community. No more than one halfof the non-user Directors selected from the community may be
individuals who derive more than 10% of their annual income from the health care industry. The
person who is employed by the Corporation as Executive Director shall serve as an ex-officio, non­
voting Director and shall attend all meetings of the Board and the Executive Committee, unless the
Board requests the Executive Director's absence during evaluation of the Executive Director's
perfoffi1ance. In concert with the cultural and religious requirements of the community, the Board
meetings will be held with the men and women physically separated, provided that all Directors who
are participating in the meeting shall be able to hear, and be heard by, all other Directors at such
meeting. However, each motion presented for voting will be compiled jointly and reflected thereby
in the minutes.

4



Section E - Terms of Office

Each Director shall serve for a term of three (3) years, unless the Director is filling a vacancy for an
unexpired term. The term of a Director shall begin on the day elected. FOrLhe purpose ofstaggering
the tenus, the Board, exclusive of the ex-officio member, shall be divided into three (3) classes, as
equal in number as possible. In addition to the selection ofDirectors filling unexpired tenllS, ifany,
the members of the one class whose tenns are expiring shall be selected by the vote of the entire
Board at each Annual Meeting. The above appointment shall not shorten the tenn ofany incumbent
Director. The procedure for selccti ng one-third of the Directors serving on the Board each year is
designed to insure a greater responsiveness to the needs of the community served by the Health
Center and to provide continuity in the structure of the Board. No Director may serve more than
three (3) successive full terms unless the Board approves additional time based on expertise not
available otherwise.

Section l~' - Nominations for Board Membership

The Nominating Committee shall, prior to the 60th day before the date of the Annual Meeting,
nominate one or more calldidates to succeed al1Y Director whose term is due to expire 011 June 30th
of that year, and shall forward to the Board a complete list of such candidates.

Section Q. - Vacancies

Should a vacancy occur on the Board by reaSOl1 of death, disqualification or otherwise between
annual elections, the Board may select an interim Director, based lIpon the recommendations of the
Nominating Committee, from among those persons who would otherwise be eligible for selection to
the position in which the vacancy occurred. A Directo:: selected to fill such a vacancy shall hold
office for the duration of the unexpired tenn.

Section H-,Resignatiol1

A Director may resign at any time by gIvIng written notice to the Board, the Chair or the
Secretaryffreasurer of the Corporation. Unless otherwise specified in the notice, the resignation
shall take effect upon acknowledgement of receipt thereof by the Board or such officer, and the
acceptance of the resignation sha II not be necessal)' to make it effective. Resignation of a Director
shall create a vacancy, and a new Director shall be selected. in accordance with Section G of this
Article.
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A Director shaH be automatically removed from office ifhe/she has three (3) unexcused absences at
regular meetings of the Board in any fiscal year, unless waived by the Chair for just cause. A
Director may also be removed for cause by the affirmative vote of two-thirds of Directors holding
office at any regular or special meeting of the Board. Removal of a Director shall create a vacancy,
and a new Director shall be elected in accordance with Section G of this Article.

Section J - Regular Meeti~~BQ1lli!

Regular meetings ofthe Board shall be held at 6 p.m. on a specific date, and at a location, designated
by the Board. provided. however. that the Board shall meet at least monthly, for which Minutes shall
be kept. The regular meeting of the Board :n June shall also serve as the Board's Annual Meeting.

Section K -:..,Snecial Meetings of the Board

Special meetings of the Board may be called by the Chair ofthe Corporation, or by written demand
signed by three (3) Directors. Notice of the time and place ofsuch meeting shall be given by written
notice mailed to the Directors' last kno1"vn residence addresses by the Secretaryrrreasurer at least five
(5) days prior 10 the date of the meeting or by telephone or telegraphic notice at least 24 hours prior
to the meeting. Notice ofa specialll1ccting need not be given to any Director who submits a written
waiver thereof. whether before of after such meeting, nor to any Director who attends the meeting
without protesting prior thereto, or at its commencement the lack of notice to him.

Section L_" Quorum

A majority of the number of Directors then in office must be present to constitute a quorum for the
transaction of business, except that a two-thirds (2/3) majority of the total Board membership shall
constitute a quorum to amend the Bylaws. A quorum once established shall not be broken by the
subsequent withdrawal of any Director.

Section M - Conduct of Meetings

Each Director shall have one (1) vote. Unless otherwise provided by law or these Bylaws. the vote
ofa majority ofDirectors at any Regular or Special Meeting shall be sufficient for transaction ofany
business provided that a quorum has been established.

Section N - powers of Individual Directors

No individual Director shall speak or act for the Board except as may be specifically authorized by
the Board, Directors shall refrain from giving personal advice or directives to any staff of the
Corporation.
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SJ:ction 0 - Executive S_~ion

The Board may conduct all or any part of a meeting in executive session for such purposes as it
deems necessary, including, but not limited to, discussion of litigation (actual or threatened),
evaluation ofpersonnel or discussion ofpersonnel issues, or receipt ofthe results of an annual audit.
The Board shall invite the Executive Director, except when conducting his or her performance
evaluation, and may invi te such other persons as it deems appropriate to attend an executive session.
The public and staff personnel are excluded from executive sessions execpt when invited to give
testimony or advice, after which they will be excused.

Section P - Action Without Meeting.

Any actiolllcquired or permitted to be taken at any meeting of the Board, or a committee of the
Board, may be taken v,,'ithout a meeting if the text of the action or resolution agreed upon is scnt
to all Directors then in office or all committee members, as appl icable, provided that all Directors
then in office or all committee members, as applicable, consent in writing to such action or
resolution. Such consent in writing shall have the same force and effect as a vote of the Board or
a committee, as applicable, at a meeting thereof, und may be described as such in any document
executed by the Corporation.

Section Q - Telephonic or Electronic Meeting.

Any or all Directors may participate in a meeting of the Board, or a committee of the Board, as
applicable, by telephone or by any other means of communication so long as all Directors who
are participating in the meeting can hear all other Directors, and such participation shall
constitute presence in person at the meeting.

Section R - Indemnification of Individuals and Insurance.

The Corporation shall indemnify each person (including the heirs, executors, administrators or estate
of such persol1) who serves as a Director, Officer or employee ofthe Corporation and who is made a
party to an action, suit, or proceeding (whether civil, administrative, or investigative) by reason of
the fact that such person is or was a Director, Officer or employee of the Corporat10n, or serves or
served any other enterprise at the request of the Corporation, against all expenses and costs
(including attorneys' fees), liabilities judgments, fines, and amounts paid or to be paid in settlement,
incurred in connection with such action, suit, or proceeding, if he or she acted in good faith in a
manner he or she reasonably believed to be in or not opposed to the best interests of the Corporation,
and with respect to any criminal action or proceeding, had no reasonable cause to believe his or her
conduct was unlawful. Such Director, Officer or employee shall be indemnified by the Corporation
to the full extent required by the applicable provisions ofNew York law, as now existing or hereafter
amended. Indemnification under this Article shall not be made by the Corporation in any case where
a court determines that the alleged act or failure to act giving rise to the claim for
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indemnification is expressly prohibited by exis~ing New York law or any successor statute in effect
at the time of such alleged action or failure to take action. The Board shall have the power to
purchase and maintain insurance on behalf of any person who is or was a Director, Officer, or
employee of the Corporation against any liability asserted against him/her and incurred by hirnfher in
any such capacity or arising out of his status as such whether or not the Corporation would have
power to indemnify him/her against such liability under these Bylaws or any applicable laws or
governmental regulations. The provisions of this Article shall be an addition to the rights that the
Directors and Officers of the Corporation have under the Certificate of Incorporation or New York
law, and nothing herein shall be deemed to diminish or otherwise restrict such person's right to
indemnification under any such other provision.

Section A - Election and Appointment Q.LQffIGer~

The officers of the Corporation shall include a Chair, Vice Chair, and Secretaryffreasurer who shall
be elected annually by and from the l3oard, and such other officers as the Board may deem
appropriate. The officers shall be elected and appointed by the Board at a regular Board meeting.
No person shall serve in anyone office of the Corporation for more than six (6) years in sllccession,
unless so requested by resolution of the Board.

Section B - Resignation, Remoy.al, Vacancies

An officer may resign at any time by giving written notice to the Chair. If the Chair is the resigni ng
officer, the written notice shall be given to the Secretaryrrreasurer. An officer may be removed at
any time, with or without cause, by the Board by a tvvo·thirds vote of the Directors present and
voting at any special meeting called for such purpose. If an office becomes or is vacant for any
reason, a successor shall be elected or appointed by and fTom the Board to hold office for the
duration of the unexpired term.

Section C . Chair

The Chair shall preside at all meetings of the Board and the Executive Committee. The Chair shall
have the authority, along wi th any other officers authorized by the Board, to sign on behalfof the
Corporation, deeds, mortgages, bonds, contracts or other instruments approved by the Board for
execution. With the exception of the Executive Committee, the Chair shall recommend, and the
Executive Committee shall appoint and may alter the composition of, the members of each
committee of the Board.
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Section D - Vice Chair

The Vice Chair shall preside as Chair in the absence of the Chair The Vice Chair shall perform such
other duties as from time to time may be assigned to him or her by the Chair or by the Board.

Section E - Secretaryrrreasurer

The Secretary/Treasurer shall keep or cause to be kept an accurate record of the proceedings of all
meetings of the Board and of the membership, including all votes. The Secretaryffreasurer shall also
have general charge of all records of the Board, and shall insure that all notices are duly given in
accordance with the provisions ofthese Bylaws or as required by law. The Secretaryn'reasurer shall
be the custodian of the corporate seal and shall insure that the seal is affixed to all documents, the
execution of which is duly authorized by the Board. The Secretary/Treasurer shall act as primary
liaison between the Board and the independent certified public accountant serving the Corporation,
and shall serve as Chair of the Finance Committee. The SecrctarylTreasurer shall ensure that all
funds of the Corporation are deposited to the credit of the Corporation in such banks and depositories
and under such terms and conditions as may be determined by the full Board. The
SecretarylTreasurer shal! develop or cause to be developed such financial reports as are requested by
the Board to keep the Directors informed of the financial condition of the Corporation.

Section f - Executive Director

The Executive Director is an agent of the Board and shall be accountable to the Board. The
Executive Director shall be responsible for the day-to-day care, supervision, direction and
management of the Corporation, subject to the oversight of the Board and in furtherance of the
policies, priorities and programs established by the Board. The Executive Director serves as the
administrative, fiscal, and community agent of the Board in the implementation of Board policy,
in the overall pursuit of the Corporation=s mission, and in the provision ofleadership to the
Corporation's employees. The Executive Director shall have the authority to employ, supervise,
and discharge all personnel in accordance with the policies established by the Board. The
Executive Director, or his or her designee, shall attend all meetings of the Board and the
Executive Conunittee, unless the Board requests the Executive Director's absence during
evaluation of the Executive Director's performance in Executive Session. The Executive
Director shall perfonn such other duties and exercise such other powers as may be assigned by
the Board.

9



ARTICLE VI - EXECUTIVE COMJ'!-llTTEE

The Executive Committee shall be composed of the Chair, Vice Chair and Secretary/Treasurer, and
any other officer(s) appointed by resolution adopted by a majority ofthe entire Board, to act with the
authority of the Board between meetings of the Board. If no other officers are appointed to the
Executive Committee, then one or morc Directors may be appointed to the Executive Committee by
resolution adopted by a majority of the entire Board.

Section B - Powers

The Execntive Committee shall have such authority and power as the resolntion creating it provides,
but shall have no authority as to matters thtlt New York Not-far-Profit Corporation Law, as now or
hereafter enacted, prohibits it from considering or actillg upon and shallltave no authority as to the
following matters:

1. The filling of vacancies on the Board.

2. The amendment or repeal of the By-Laws or the adoption of new By-Laws.

3. The amendment or repeal of any resolution of the Board, which by its tem1S shall not be so
amendable or repealable.

Section C - Meetings

Meetings of the Executive Committee may be called by any member of the Executive Committee.
Any action taken by the Executive Committee will be reported to the next meeting of the Board.

Section D - Quorum

A majority of the members of the Executive Committee must be present to constitute a quorum for
the conduct of business.

Section E . ContracL<;, Loans, Checks and Drafts, Deposits

Contracts

The Board may authorize the Executive Director or any officer or officers, agent or agents to
enter into any contract or execute and deliver any instrument on behalf of the corporation and such
authority may be generally given or conformed to specific instances.
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No loans shall he contracted on behalf of the corporation and 1,0 evidence of indebtedness
shall be issued in its name, unless authorized by a resolution of the Board with the exception of
utilization of the standing, cQrporate line of credit necessary to maintain all adequate cash now for
aDA operation.

All checks, drafts or other orders for the payment of money issued in the name of the
Corporation shall be signed by the Executive Director, or such officer or officers, and ill such
man11er, as shall fTom time to time be determined by resolutiOIl of the BClard.

Deposits

All funds of the Corporation not otherwise employed shall be deposi ted from time to time to
the credit of the Corporation in such depositories as the Board shall detennille.

ARTICLE VJI- OTHER COMMlTTEE~

S'ection A . Nomillating Committee

The Executive Committee shall appoint a standing committee for the purpose of recommending
candidates to serve on the Board which shall be the Nominating Committee. The number of
members ofthe Nominating Committee shall be determined from time to time, but shall not he less
than three (3) Directors. Appointment to serve on the Nominating Committee shall not be construed
as preventing the nomination of any committee member who is otherwise el igible to be nominated.
The Nominating Committee shall take such actioll as it shall deem necessary to assure that the
composition of the Board complies with the requirements of Section D in Article IV hereof. Such
actions shall include, but not limited to, identifying the type ofDirector required to a representative
Board, soliciting candidates by posting the criteria for candidates and directions for applications on
the Health Center community bulletin board and other Health Center communications as it shall
deem necessary, co llecting and reviewing resumes ofcandidates and interviewing such candidates as
it shall deem necessary.

Section B - Other Standing Committees

Additional standing committees of the Board shall include tlIe Personnel, Finance and Quality
Assurance committees.

11



Personnel Committee. The Personnel Committee shall be responsible for reviewing and, if
necessary, making recommendations regarding the persOlUlcl policies of the corporation,
employment practices, employee benefits, and personlle: relations, and for reporting on issues
related to compliance of the policies with all federal, state, and local laws.

Finance Committe~. The Finance Committee shall be responsible for monitoring and making
recommendations to the Board regarding the financial status and policies of the corporation,
including fiscal planning, budgeting, policy development, and financial performance, reviewing
financial statements or the Corporation, and reporting on and overseeing the annual independent
financial audit process (with the final annual audited report to be presented to the Board).

Quality Assurance Committee. The Quality Assurance Committee shall be rcspollsible for
monitoring and making recommendations for the implementation and improvement of the quality
assurance/quality improvement program of the corporation. In addition to Director representatives,
the Committee shall include appropriate members of the medical staff and the Medical Director.

Section C - General

The Board may, by resolution adopted by a majority of the entire Board, create such other standing
or special committees as it deems appropriate. Planning and Development activities will involve
members of the Executive Committee as a minimum.

a. The chairperson and all of the members ofeach committee shall hold office for onc
(l) year or until their successors are appointed and approved. Other than the
Executive Commit1ee, the chairperson ofa committee shall have the power to fill any
vacancies that occur on the committee for the remainder of the year.

Except as specified in these Bylaws, persons may be appointed to committees in an
advisory and consulting capacity who are not Directors. The Chair or hisfner
designee shall be an advisory and consulting member of each committee. Members
ofthe medical staff may be considered for appointment on committees. All advisory
and consul ting members of each committee shall have non-voting status.

Reports: Except as otherwise provided in these Bylaws, or in the Board's resolution
appointing a special committee, all committees of the Board shall maintain written
minutes of their meetings which shall be available to the Board. Each committee
shall report in writing to the full Board, as necessary, in the form of reports or
recommendations.

12



Meetings: All committees of the Board shall meet at such time and place as
designated by the chairperson of the committee and as often as necessary to
accomplish its duties.

b. Quorum: The quomrn for Committee meetings shall be a majority of the number of
Directors appointed to such Committee.

The AnIlual Meeting, and all Board Meetings, shall be conducted in gelleral confonnity with Robert's
Rules of Order, except as may otherwise be provided by these By-Lal.-vs.

ARTICLE IX . CONFLICT OFJNTEREST

Each Director has a fiduciary duty to the Corporation and must give it his/bel' loyalty. No Director
shall be an employee of the Corporation, or spouse or chiid, parent, brother or sister, by blood or
marriage of sllch an employee.

Section B

No Director or hislher immediate family shall be a contractor, vendor or otherwise derive monetary
gain from the Corporation unless it is specifically approved by the Board as being in the best interest
of the Corporation and the process set forth in Section C of this Article has been followed.
Moreover, no employee, contractor, agent, officer or member of the Board may participate in the
selection, award or admi nistration of a contract in which Federal funds are used, in which he/she or
his/her immediate famil y or paliner has a direct or indirect financial interest or wi th whom he/she is
negotiating or has any arrangement concerning prospective employment.

Section C

Any Director having a direct or indirect financial or other interest in a contract or other transaction
between the Corporation and a third party shall give prompt, full and frank disclosure of his/her
interest to the Board andlor the Executive Director. Upon such disclosure, the Board shall determine
in closed session by majority vote, whether the disclosure shows that a conflict of interest exists or
can reasonably be construed to exist. If a conflict is deemed to exist, such person must absent
himlherself from the area where the discussions or deliberations with respect to such contract or
transactions are being conducted. In addition, such person shall not vote on the contract or
transaction, nor shall such person attempt to influence the decision of other Directors in any way.
However, such person may be called upon to present factual information or to respond to

13



questions from Directors. Such person may be counted in detennining the existence ofa quorum at
any meeting where the contract or transaction is under discussion ofbeing voted upon. The minutes
of the meeting shall reflect the disclosure made, the vote thereon, the abstention from voting and
participation, and whether a quorum was present. In addition, should a Director feel that another
Director, who has not made a disclosure, might possibly have a conflict, it is his/her responsibility to
bring this to the attention of the Board.

ARTICLE X~-A~ENDMENI2

The Bylaws of this Corporatioll may be added to, amended or repeak'd in whole Qr in part at any
regular or special meeting or the Board by a quorum as defined for such purpose in Article IV
Section L herein, provided that the text of any proposed amend men t has been delivered to each
Director by mail at their last known residence address, or by hand-delivery at a Board meeting, at
least thirty (30) days prior to Board action thereon. Any Director may petition the Board to amend
the Bylaws.

!<RTICLE XL: LIMITATIONS

Section A - Exempt Activities

No Director, officer, employee, consultant, or agent of the Corporation shall take any actioll or
carry on any activity, by or on behalf of the Corporation, not permitted to be taken or carried on
by an organization: (i) exempt from federal income taxation under Internal Revenue Code
Section 501 (c)(3); and (ii) contributions to which are deductible under Intemal Revenue Code
Section 170(c)(2).

Section B ~ Sharing in ~orporateEarnings, Dissolution

No Director, officer, or employee of, or any other person connected with, the Corporation, or any
other private individual, shall receive at any time any of the net earnings or pecuniary plofit from
the operations of the Corporation, provided that this prohibition shall not prevenl either the
payment to any such person of reasonable compensation for services rendered to or for the
benefit of the Corporation or the reimbursement of expenses incurred by any such person on
behalf of the Corporation, in connection with effecting any of the purposes of the Corporation.
No Director shall be entitled to share in the distribution of any of the corporate assets upon the
dissolution of the Corporation. All such persons shall be deemed to have expressly consented
and agreed that upon such dissolution or winding up of the affairs of the Corporation, whether
vol untary Or involuntary, the assets of the Corporation, after all debts have been satisfied, then
remaining in the hands of the Board, shall be distributed, transferred, conveyed, delivered and
paid over, in such amounts as the Board may determine, or as may be determined by a court of
competent jurisdiction upon the application of the Board, exclusively to a charitable, religious,
scientific, literary or educational organization (i) which then qualifies for exemption from

14



1 •. (

Federal income taxation under the provisions of Code Section 50 I(c)(3) and the Treasury
Regulations thereunder (as they now exist or as they may hereafter be amended) and (ii)
contributions to which are deductible under Code Section 170(c)(2) and the Treasury Regulmions
thereunder (as they now exist or as they hereafler may be amended).

Section C - Prohibition Against Political Activities and Limitations on Lobbying

The Corporation shall not participate, or intervene, in (including the publishing or distributing of
statements) any political campaign on behalf ofany candidate for publie office. No substantial part
of tile activities of the Corporation shall consist of carrying on propaganda, or otherwise attempting
to influence, legislation, except to the extent pennitted by law for nonprofit, tax-exempt
organizations.

15
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September 1,2011

Director, Bureau of House Counsel
Division of Legal Affairs
NYS Department of Health
Corning Tower
Rm 2484
Empire State Plaza
Albany, New York 12237

Re: ODA PRIMARY HEALTH CARE CENTER, INC. ("Corporation")

To Whom It May Concern:

Our firm is legal counsel to ODA Primary Healthcare Center, Inc. (the "Corporation").
Enclosed on behalf of the Corporation is an executed copy of a proposed Certificate of
Amendment to the Certificate ofIncorporation, dated February 3, 2011, the Certificate of
Incorporation, prior amendment to the Certificate ofIncorporation and the Corporation's bylaws.

The Certificate ofTncorporation is being amended to change the name of the Corporation
from ODA PRIMARY HEALTH CARE CENTER, INC. to aDA PRIMARY HEALTH CARE
NETWORK, INC. The reason for the change is due to the Corporation providing services from
several locations, As such, Paragraph 1 of the Certificate ofIncorporation ofthe Corporation.
which states the name of the Corporation, shall be amended in its entirety to read as follows:

'The name ofthe Corporation is ODA PRIMARY HEALTH CARE NETWORK, INC."

.-._-------_._-----_ _._._-_._ _----------_..----------._ _.._._._---_ _----..--- _---_._----
NEWY01<K

1837645v.2

NEW JERSEY CONNECT1CUT



September 1, 2011
Page 2

'D1ere is NO change to the purpose.

Please review the proposed Certificate of Amendment and, if acceptable, enclose the
appropriate consent to us so that we may complete the filing process.

In addition, please acknowledge your receipt of the enclosed by providing your stamp or
signature in the space provided below on the enclosed copy of this letter and by returning same
to the undersigned in the enclosed, postage-paid, self-addressed envelope.

Please feel free to contact me if you have any questions or concerns.

"lJ:::~ q-

kSlAJnne
Paralegal

JD:Enclosure

ACKNOWLEDGEMENT OF RECEIPT

I hereby acknowledge receipt of the proposed Certificate of Amendment to the Certificate of
Incorporation ofODA PRIMARY HEALTH CARE CENTER, INC.

Name

Date

GARFUNKEL WILD/ P.C.

J837645v.2



New York State Department of Health

Memorandum

TO: Public Health and Health Planning Council (Council)

FROM: James E. Dering, General Counsel ~)

DATE: November 7,2011

SUBJECT: Proposed Certificate of Amendment of the
Certificate oflncorporation
of Samaritan Foundation of Northem New York, Inc.

Attached for the Council's review and approval is a photocopy of a Certificate of
Amendment of the Certiticate ofIncorporation of Samaritan Foundation of Northem New York,
Inc. (Foundation). The Foundation seeks approval from the Council to change its corporate name
to "The Samaritan Medical Center Foundation of Northcm New York", which it believes would
make the Foundation more easily identifiable to the public. The Council's approval for this
name change is required pursuant to section 804(a)(ii) of the Not-for-Profit Corporation Law and
Title I() (Health) of the Ofticial Compilation of the Codes, Rules and Regulations of the State of
New York §§ 401.3(b)(2) and 600.1 1(a)(2).

The Foundation was originally incorporated on May 26, 1995, after receiving
approval from the Council, to raise funds for Samaritan Medical Center. A restated Certificate of
Incorporation was filed on September 7, 1996, after the Foundation received approval from the
Council, to empower the Foundation to raise funds for Samaritan Medical Center, as well as its
affiliates.

In addition to the proposed Certiticate of Amendment, also attached is a letter
from the Foundation'S attomey explaining in more detail the reason tor the requested corporate
name change.

The proposed Certificate of Amendment is legally acceptable in form and the
Department has no objection to its filing.

Attachments
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PUBUC HEALTH AND HEAlTH PLANNING COUNCIL
DMSlON OF HEAlTH FACUJTY PlANNING

Via Overni~ht lJrS tOi

NYS Department of Health AUG 0 5 2011
ATTN; Colleen M. Frost, Executive Secretary, Public I-Iealth
and Health Planning Council ED
Health Planning Facility RECEIV .
433 River St., 6th Floor
Troy, NY l2l80

Re; Corporate Name Change - Samaritan Foundation of Northern New York,
Inc,

Dear Ms, Frost,

Our ofticc represents the Samaritan Foundation of Northern New York, Inc. located in
Watertown, New York (hereinafter the <-Foundation"). The Foundation desires to change its
corporate name to "The Samaritan Medical Center Foundation of Northern New York." The
reason for the name change is simply to make the Foundation more easily identifiable to the
public at large. In accordance with NY Not-For-Profit Law ("NPL") Section 804(a)(ii) we
believe that the consent of the Public Health and Health Planning Council (hereinafter the
"PHHPC") is a necessary prerequisite to tiling the Certificate of Amendment with the
Department of State.

To obtain the PHHPC's consent, enclosed herein for consideration are the following:

I) Proposed "Certificate of Amendment" (copy);
2) Resolution approving the name change (copy); and
3) Copies of the original Certificate of Incorporation tiled May 26, 1995 and

Restated Certificate ofIncorporation tiled January 31, 1997 with
approvals.

Regarding the proposed new corporate name, we do not believe the tenus" incorporated:'
"limited," or "corporation" (or an abbreviation thereof) need be added as the Foundation is
-:,Xempt from doing so pursuant to NPL Section 30 I(a).



Please torward thest.: documents to the necessary departments for review. We are
rrgut.'stinl: tu he 1)laccd on the PHHPC's auenda for its u[)cominu meetinu on Sc[)tcmber
22,2011 or soorter if [)ossible.

If you or ;} revicwing department has any qucstions or concerns. please do not hesitate to
contact the undersigned. Your anticipated prompt nttcntion to this matter is appreciated.

Very Tndy Yours,

SCHWERZMANN & WISE, P.C.

~/l1.L--'-
Lucy M. Gerviss

Elles.
cc: Lisa Weber, Chair - Samaritan Foundation of Northern New York, Inc.
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CERTIFICf\TE OF AivtENDMENT
OF THE

CERTIFICATE OF fNCORPORATION
OF

SAMARITAN FOUNDATION OF NORTHERN NEW YORK. INC,
(lnferr NoJme "I ()ome;;i,: c'o-rp-OJ-',-'f'-on-,-)-------,·----·-·--,.----

Under Seclion 803 of the Not-ror-Profit Corporation law

FIRST: The numt: of the corporation is:

SAMARiTAN FOUNDATiON OF NORTHERN NEW YORK, INC.
._-_._--.----

lrthe nam~ of the corporation has been changed, the name under which it was fonned is:

N/A

SECOND: The certificate ofincorporatiol1 was tiled by the Department ofStaw on:

Ma626. 1995; restated certificate of incorporation flied by the Department of State on January 31, 1997.

THIRO: The law the corporation was formed under is; Section 402 NY Not-for-Profit Corp?ration La.,.

FOURTH: The corporation is a corporation as defined in Section I02(a)(5) ofrhe :-ior-lor­
Protit Corporation Law,

FIFTH: The corporation is a Type corporation. If the corporate purposes ar~ being
~nlarged, limited or ()therwise chang~d, tile corporation shall be a Types corporation.

OOS-1553-f+a {Rev 12'09) Page 1 of.5



SI XTll: rhe ;ll11l'nJllll.:nC cfteCCtJ hy Ihis certitiC<Hc 01' amelldmC:llt is as 1\)lhnvs:

I S~'I 1(\;t1J I:.li:tl .HlIl:lldlll~fil 111.1 ";~p3~lIe ;l:'r~I~J:IPll pl'lJ\ 1(.11111.1 I he _"nhjccl !n.llt~i :Hld Illil leXl {II' l';ICh :ln~Clld... (J 0'u ,n;.r~lpi~ Fpt
e;\;llllple•.HI ..llllt'tl'hnt:"lll \:.1l;'lIl~!iJI~dlt:: n;lll1~ Ill' d1t: (llrJJ01':ltll)rl Vdlilld rc;,d ;1.,\ I.;,)!n'v\'s: "f'~!ragr'dJlh Firrf ..JI dJ~ I. ~ffdic;:l~ 1'1

IlH,;ufplHallllll f~l.11llq; 10 1111..' ('(IJ'Pll!'(llt~ /Ta,lff! i" hen~h) (Jl1l('IIc/LAd til r~au in iL~ el,tirety .1$ I~lllll\\-"':

Finr fiJI) JII~lIh.! n(,he ,'orpufall,/ff d !OtIll" 11iJl",-'} I

/\Iragraph "1" of the Certificate of Incorporation relating to
__._.._.__..~ .•, ..••.• __ ......N'_. _

the corporate name

-----..---_._-_.•..__..._,------- .....-..._....._.._-..._---_. ----------_._._-
is herehy [du?('k the appropriate box I 0 added to reud ill its entirety as /()llows or~ amended

to read ill its entirety as follows:

1. The name of the corporation is THE SAMARITAN MEDICAL CENTER FOUNDATION OF NORTHERN
NEW YORK_

D05-1553-1-1-3 (Rev. 12/09) Page 2 of 5



SFVENTH: The :)t:L:n:t;Jry of State is dt:signCllt:J a:; agent llf the corpDration Uj)OlI whom
J1roL:CSS against it m;IY be served. Thc addre:>'> to whidl the Secrctary of State shari forward cOPlcs
01' pmccs.s accepted on behalf ()f Ihe ~orrl)rati(m is:

THE SI\MARITAN MEDICAL CENTER FOUNDATION OF NORTHERN NEW YORK
1303 Washington St
Watertown. NY 13601

--_._-~-~.--------------- ----------_....---------_._---~------------_._--

EIGHTH: The certificate of amendment was authorized by: (Check the appropriate hox)

C~ The amendment was <:Jnthorlzed by a vote of a majority of the members at a meeting.

o The amendment was authorized by the unanimous written consent of the members t:ntitled
to vote thercon.

[] The amc;ndrncnt was authorizcd by a vote of a majority of the entire board of directors.

The corporation has no members.

Chatli
iSigner~, Til/e)

D08-1553-'-I-a (ReI! 12109) Page 4 of 5



CERTIFICATE OF AMEND~1ENT

OF THE
CERTIFICATE OF INCORPORATION

OF
SAMARITAN FOUNDATION OF NORTHERN NEW YORK

-----------------_.

ClIder Section 803 of the Not·(or-Protit Corporation Law

Schwerzmann & Wi S8, P.e., Catherine Burns Quencer. of counsel

•. 215 Washington St., PO Box 704.-\dJJre':i~ _.. .. .. .

... .. Watertown. NY 13601, ,I). :)tmt: UIllJ I.ij) (ud",___ _ .

;..iUTE: The l'L'ftiticate must be submitted with a $3!1lit1ng fee. This tonn was prepan.:J by lhe New YQrk Stat~

f)cparllllcnlnfSllitc. It docs not contain JII Llplioual pro'visiolls (Jllder the law. You nre 1I0t required to usc {his ii)lm.
You lIlay draft Yllur OWII [l)flll or use fonns available at legal statiollery stores. The Departlllent of State reCl)lllIlICnds
that all JOCUlllents he prepared under the guidan..:c ofal1 attorney. Please be sure to rC~'iew Section 804 and Sectiou
~04 of the Not-fol"-Pl"ulit Corporation Law to determine if any consents Or appl"Ovals are required to be
attached to this cutiHcatc of amendm~nt.

Fill' Office Ust' On!v

008-t553-f-l-a (Rev. 12/09i Page 5 of 5



New York State Department of Health

Memorandum

TO: Public Health and Health Planning Council (Council)

-\P
FROM: James E. Dering, General Counsel en
DATE: November 9, 20 II

SUBJECT: Proposed Certificate of Amendment of the
Certificate of Incorporation
of Auburn Memorial Hospital

Attached for the Council's review and approval is a photocopy of the proposed
Certificate of Amendment of the Certificate of Incorporation of Auburn Memorial Hospital
(AMH). AMH seeks approval from the Council to change its corporate name to "Auburn
Community Hospital," which it believes would further connect AMH to the community which it
serves. The Council's approval for this name change is required pursuant to section 804(a)(ii) of
the Not-far-Profit Corporation Law and Title 10 (Health) of the Official Compilation ofthc
Codes, Rules and Regulations of the State of New York §§ 40 1.3(b)(2) and 600.ll(a)(2).

AMH was originally formed by a special act of the New York State Legislature­
Chapter 641 of the Laws of 1872, passed on May II, 1872. The original name of AMH was
"Auburn City Hospital." The name was changed to the current one by a Certiticate of
Amendment, dated May 6, 1994, and approved by the Council on June 13,1994.

In addition to the proposed Certificate of Amendment, also attached is a letter
from AMH's attorney explaining in more detail the reason for the requested corporate name
change.

The proposed Certificate of Amendment is legally acceptable in form and the
Department has no objection to its tiling.

Attachments
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Dear Sir/Madam:

FE[3 .' 0 "r'l! fJ ':; 1{

NYS DEPAH i Mf:f'.J! OF HEALTH
DIVISIUN Of LEGAL AFFAIRS

BUREAU OF HOUSE COUNSEL

JENNIFER R. BOLSTER

,115-S6S-450b
jhols(er(alra rWDdda 1)1, com

L::nc1osed please find a copy of the executed proposed Certiticate of Amendment of the
Certificate of Incorporation of Auburn Memorial Hospital and Auburn IIospital System
Foundation. Inc., as well as the corporate documents currently tiled with State of New York

Department of State for each entity.

Re: Auburn Memorial Hospital and affiliated entities

February 25. 20 II

The Certificates of Amendment change the names of the entities to Auburn
Community Hospital and Auburn Community Hospital Foundation, Inc, respectively, The
Boards of Trustees for each of the entities has proposed the name change as part of its desire
to portray the Hospital as a health care entity which provides services to the greater Auburn,
New York community. The Hospital is the only general hospital in Cayuga County and it
regularly serves residents of the City of Auburn and the surrounding communities. As
attorneys for the Hospital we request the proposed name changes be submitted to the Public
Health Council for approval in accordance with Article 28 of the Public Health Law and 10

NYCRR 600.11.

New York State Department of Health
Division of Legal Affairs
Bureau of I, louse Counsel
2438 Corning Tower
Empire State Plaza
Albany, NY 12237

Enclosed please also find a copy of the executed proposed Certiticate of Amendment
of the Certiticate of Incorporation of Auburn Memorial Companies, Inc. and the corporate
documents currently tikd with NYS Department of State. Please contirm as indicated in the
previous correspondence from the Public Health Council that the proposed Certiticate of
Amendment does not require Public Health Council approval.

1500 AXA Tower I, 100 Madison St .. Syracllse, NY 13202 . www.hancocklaw.com . T (315) 565 4500 . F: (315) 565 4600

{1115 13708. I}
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If any further inltmnation or docllm~nts art: requirt:'d at this time. or if you have any
questions. please do not hesitate to contact Ille.

Vcry truly yours,

. IIANCOCK ESTABROOK, LLP

+~f~:,s~~
JRB/kag
I:nc losun:s

,11151370X Ij



CERTIFICATE OJ" AMENDMENT

OF

CERTU'ICATE OF INCORI)ORATION

OF

AUBURN MEMORIAL HOSPITAL

Under Section ~03 Df the Nt)f-For-Profit Corpnralioll Law.

The undersigned, being Ihe Presidcllt and Secretary of Auhurn Memorial Hospital (the

"Corporation") for the purpose Df ~ill1enJillg the Ccrtiflc<Jtc of IncnrporatiDl1 of the Corporation

under Section ~03 of the Not-For-Profit Cnrporatiol1 Law, herehy certify Ihal:

I, The lIame of the Corporation is:

AUBURN MEMORIAL HOSPITAL

, The Corporation was ft)rmed hy a special act of Ihe New York State Legislalure,

namely Chapter 641 of the Laws of 1~72. passed nn May 11. usn. The original J](.lme under

\-vhieh it was formed was "Auburn City Hnspital." The name of the Corporation was changed

from Auburn City Hnspital to Auhurn Memorial Hospital hy a Certificate ()[ Amendment of Ihe

Certificate nf Incnrpnration hied with the New York State Secretary of State on February 27.

1l)53.

3. The Corporation is a corporation as defined in subparagraph (a)(5) of Section 102

of the Not-Fnr-Profit Corporation Law. The Cnrporation is a Type "13" cnrporation under

Section 201 of the Not-For-Profit Corporatinn Law. alld shall remain a Type "13" corporation

following the effective date of the amendment hereill.

{I [146hKI1.l]



-+. lhe Corporation's Cntiriclte or Illcorporatioll is herehy amended to dl;lllg.e the

Corporat ion's name to:

AUBURN COMMUNITY IIOSPfTAL

5, TIle within ,lInclldment tt) the Corporalion's CCI1ificate of lncorporalioll was

;Iulhorized hy a majority vOle of nlcmbers tlltitled 10 vote thereon i1t a duly called meetil1g of

such memhers,

h. 'fhe Corporatiol1 herehy designates the New York Serrelary of State as agent of

the C:orporatioll UpOl1 whom process agaillst il may he served. The post office address to which

Ihe Secretary of Stale shall mail a copy of allY process against tJle Corpnralion served UpOl1 him

IS:

17 LlIIsiIlg Sireet
Auburl1. NY !J02l

IN \VITNESS \VHEREOF, the undersigl1ed hilve executed this Certi ficale of

:\mendlnenl or Ihe Corporation's Certilie<ltc of Incorporation and hereby allirm the truth or the

slatements made herein under the penal lies or perjury Ihis Ii- day or February. 20 II.

Scott A. Berlucchi, President

\Villiam Dorr.'Secretary

{ I t 1·-ltJ6X 1I. 1}
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CERTIFICATE OF AMENOMENT

OF

CERTU'ICATE OF INCORPORATION

OF

AUBURN MEMORIAL HOSPITAL

Under Section S03 of the Not-For-PI'otit Corporation Law

Raymond R. O'Agostino. Esq.
Hancock & Estabrook, LLP

1500 AXA Tower I
100 Madison Street

Syracuse, New York 13202
eusL Ref. No.: 109173-01



TO:

FROM:

DATE:

SUBJECT:

New York State Department of Health

Memorandum

Public Health and Health Planning Council (Council)

James E. Dering, General Counsel ~'\;)

November 9,2011

Proposed Certificate of Amendment of the
Certificate of Incorporation
of Auburn Hospital System Foundation, Inc.

Attached for the Council's review and approval is a photocopy of the proposed
Certificate of Amendment of the Certificate of Incorporation of Auburn Hospital System
Foundation, Inc. (Foundation). The Foundation raises funds on behalf of Auburn Memorial
Hospital (AMH), which is seeking Council approval to change its name to "Auburn Community
Hospital." In order to maintain the conncction, the Foundation seeks approval from the Council
to change its corporate name to "Auburn Community Hospital Foundation, Inc." The Council's
approval for this name change is rcquired pursuant to section 804(a)(ii) of the Not-for-Profit
Corporation Law and Title 10 (Health) of the Official Compilation of the Codes, Rules and
Regulations of the State of New York §§ 401.3(b)(2) and 600.1 I(a)(2).

The Foundation's Certificate of Incorporation was originally filed on December
12, 2000, after receiving Council approval, as a fundraiser for AMH, on November 17,2000.

In addition to the proposed Certificate of Amendment, also attached is a Ictter
from the Foundation's attorney explaining in more detail the reason for the requested corporate
name change.

The proposed Certificate of Amendment is legally acceptable in fonn and the
Department has no objection to its filing.

Attachments



CERTIFICATE OF AMENDMENT

OF

CERTIFICATE OF INCORPORATION

OF

AUBURN HOSPITAL SYSTEM FOUNDATION, INC

Under Sl:ction X03 of the Not-for-Profit Corporation Law.

The undcrsigned, heing the President and Secretary of Auhurn Hospital System

Foundation, Inc. (the "Corporation"), for the purpose of illllcnding the Certificate of

Incorporation of the Corporation under Section X03 of the Not-for-Profit Corporation Law.

herehy certify that:

I. The name of the Corporation is:

AUUURN HOSPITAL SYSTEM FOUNDATION, INC.

The Corporation's Certificate of Incorporation was filed with the New York State

Secretary of State Oll December 12. 2000 under Section 402 of the New York Not-for-Profit

Corporation Law.

3. The Corporation is a corporation as defined in subparagraph (a)(S) of Section 102

of the Not-for-Profit Corporation Law. The Corporation is a Type "B" corporation under

Section 20 I of the Not-For-Profit Corporation Law, and shall remain a Type "U" corporation

following the effective date of the amendment herein.

4. The Corporation's Certificate of Incorporation is herehy amended to change the

Corporation's name to:

AUBURN COMMUNITY HOSPITAL FOUNDATION. INC.

{I tl.I69555. I }



J

5. III~ within all1endment to the ('orporation's ('crti 11c<lle 01' JIICorpor;ltioli was

;Iuthorizcd hy tile atTirln<ltive vote of the Corporation's sole corporate IlICllIhcr at ;1 duly calkd

6. Pursuant to paragraph 14 of the Corpor~ltion's CCI1itlGIte of llicorporation. th~

administrator of Auhurll Memorial Hospital has cOllsented. in writing. to the within ;ll11endl1lelll.

7. The Corpor;ltion herehy designates the New York Secretary of State ;is agellt of

the Corpor;ltioli UpOIi wholll process agaillst it Illay he served. The post office address to which

the Secretlry of State shall mail it copy of allY process agaillst the Corpor;ltiOlI served UpOIi him

IS:

17 [Alising Street
Auburn, NY 13021

IN \VITNESS \VHEREOF, the undcrsiglled have executed this Certilkate of

AmendlllclIt 01" the Corporatioll's Certificate or Incorporation alld hereby alTirm the truth 01" the

statements made Itereill under the pemdtics or perjury tltis~ d"y or FchrUllry, 201 I.

{111-HN555.1}



{111469555.1 }

CERTIFICATE OF AMENDMENT

OF

CERTIFICATE OF INCOIU'()RATION

OF

AUBURN IIOSPITAL SYSTEM FOUNDATION, INC.

Under Section 803 of the Not-For-Profit Corporation L:JW

Raymond R. 0'Agostino, Esq.
Hancock & Estabrook, LLP

1500 AXA Tower I
100 Madison Street

Syracllse, New York 13202
Cust. Ref No.: 109173-01
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Dear Sir/Madam:

Re: Auburn Memorial Hospital ilnd affiliated entities

FEr3 ~ 8 ";:r\[ •• . ,_ ; r

RECE~\/ED

NYS DEP/~R fMf:N I OF HEALTH
DIVISILlN OF LEGAL AFFAIRS

BUREAU OF HOUSE COUNSEL

JENNIFER R. BOLSTER

J 15-S6S-4S0b
;/)o}skrlahollr'()' 'k}Wl!. ('om

New York ~tJte Department of Health
Division of Legal Affairs
Bureau of I louse Counsel
2438 Corning Tower
r::mpire State Plaza
Albany, NY 12237

Fcbruary 25, 20 II

Enclosed please find a copy of the executed proposed Certificate of Amendment of the
Certificate of Incorporation of Auburn Memorial Hospital and Auburn Hospital System
Found;jtion. Inc.. as well as the corporate documents currently filed with Stute ofNcw York

Department of State for each entity.

The Certificates of Amendment change the names of the entities to Auburn
Community Uospital and Auburn Community Hospital Foundation, Inc, respectively. The
Boards of Trustees tor each of the entities has proposed the name change as part of its desire
to portray the Hospital as a health care entity which provides services to the greater Auburn.
New York community. The Hospital is the only general hospital in Cayuga County and it
regularly serves residents of the City of Auburn and the surrounding communities. As
attorneys tor the Hospital \ve request the proposed name changes be submitted to the Public
Health Council for approval in accordance with Article 28 of the Public Health Lmv and 10

NYCRR 600.1 I.

Enclosed please also find a copy of the executed proposed Certiticate of Amendment
of the Certificate of Incorporation of Auburn Memorial Companies, Inc. and the corporate
documents currently filed with NYS Department of State. Please confirm as indicated in the
previous correspondence from the Public Health Council that the proposed Certificate of
Amendment does not require Public Health Council approval.

HAN(:C)CK
F S l' \ !~ l{ () () h., ; i ;'

1500 AXA Tower 1,100 Madison St, Syracuse, NY 13202' wwwhancocklawcom . T (315) 565 4500' F: (315) 565 4600

{111513708.1}
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h:brll~lry 25, 20 II
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Irany rurtht:r int<.)rnwtion or doclIrnt:nts are n:qllircd at this tirnc. or iryOll have any
qucstions, please do not hesitate to contactmc.

Vcry truly yours,

lenni fer R. Bolster

JRB/kag
Enclosures

: , , 15 13 70S' }



TO:

FROM:

HATE:

SUBJECT:

New York State Department Of Health

Memorandum

Public Health and Health Planning Council

James E. Dering, General Counsel

,0-. ,"p-
October 24, 20 I I ,...~

Proposed Dissolution ofl-ludson Valley Health Specialties, Inc.

Hudson Valley Health Specialties, Inc. ("Hudson Valley") requests Public l-Iealth
and Health Planning Council approval of its proposed Dissolution in accordance with the
requirements of Not-For-Profit Corporation Law § I002(e) and § I003, as well as 10 NYCRR Part
650.

Hudson Valley was established under Article 28 of the Public Health Law in 1999
to operate a diagnostic and treatment center with two extension sites in Orange County. On
December 31,2009, Hudson Valley ceased operations and surrendered its operating certificate to
the Department. Therefore, there is no longer a reason for Hudson Valley to exist. Hudson
Valley's assets and liabilities will be assumed by Ulster Greene ARC pursuant to an agreement
rd'erenced in Hudson Valley's proposed Plan of Dissolution.

Attached are a copy of the duly executed proposed Certificate of Dissolution, a
letter from Hudson Valley's attorney explaining the need for the proposed Dissolution, a
proposed Plan of Dissolution, and a proposed Verified Petition seeking the Supreme COllrt's
approval of Hudson Valley's Celtificate of Dissolution.

The Certificate of Dissolution is in legally acceptable form.

Attachments



DANIELS AND PORCO, LLP
ATTORNEYS AT LAW

;;17 HOl·TE 22. Vi}. BoX flt.~

I':\\\'I.J;\C. '\E\\' YOH l<. 12S6,\
TEL: {IW,: 8;';)·.'\'1fiO
FAx: (H451 »;;"·:}'H,;

\"'ww.danj(~h.lH.JT{j.t·(Hn

November 12,2010

j~ "
" , '

..... ' ..; " ,: . .'.; .J
Ms. Jean Quarrier
Director of the Bureau of House Counsel
Corning Tower
Room 2438
Albany, NY 12237

Re: Dissolution ofl-Judson Valley Health Specialties, Inc.

Dear Ms. Quarrier:

f::~. '.: : t;

This firm represents Hudson ValIey Health Specialties, Inc., in it proposed dissolution.
Fludson Valley Health Specialties, Inc., ("Hudson Val1ey") is a New Yark Not for Profit
Corporation which up until December 31, 2009, operated an Article 28 Diagnostic and
Treatment Center in Kingston, New York, pursuant to an operating certificate issued by the New
York State Department of Health. Effective December 31, 2009, I'Iudson Valley ceased
operating its Article 28 facility and surrendered its operating certificate to the New York State
Department of Health. Please find enclosed a copy of the letter from Salvatore Garo:zzo,
Associate Executive Director of Hudson Valley, to Susan Berry at the New York State
Department of Health, dated September 28,2009, expressing Hudson Valley's intent to close its
Article 28 facility along with a copy of the closure plan.

Pursuant to section 1002 (c) of the New York Not for Profit Corporation Law, Hudson
Valley's Plan of Dissolution must be approved by the New York State Public Health Council.
Hudson Valley now seeks such approval and submits the fol1owing documents as part of its
application.

1. A copy of the Plan of Dissolution which was approved by the Board of
Directors of Hudson Val1ey on November 8, 2010;

2. A copy of the resolution of the Hudson Valley Board of Directors
adopting the Plan of Dissolution;

3. A copy of the proposed Certificate of Dissolution; and
4. A copy of the Certificate of Incorporation of Hudson Valley.

These docwnents are being submitted as part of Hudson Valley's application for approval
of the Plan of Dissolution by the Public Health Council. Once the Plan of Dissolution is
approved by the Public Health Council, Hudson Valley will seek the approval of the New York
State Supreme Court, Ulster County of the dissolution with the consent and approval of the New
York State Attorney General's Office.

721348.1

AI.R\ "y. '\ y 1~\WLl\G. :\ Y



Thank you for your attention to this matter. If you have any questions, or reqUIre
additional information, please feel fTee to can me.

Ian S. MacDonald

/ISM

Cc: Salvatore Garozzo

721348.1
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CERTIFICATE OF DISSOLUTION
OF THE

HUDSON VALLEY HEALTH SPECIALTIES, INC.

Pursuant to Section 1003 of the Not-for-Profit Corporation Law

I, Laurie A. Kelley, the Executive Director of The HUDSON VALLEY
HEALTH SPECIALTIES, INC. hereby certify:

1. The name of this corporation is The HUDSON VALLEY
HEALTlI SPECIALTIES, INC., ('<the Corporation").

2. The Certificate of Incorporation of HUDSON VALLEY HEALTH
SPECIALTIES, INC. was filed 'A-'ith the New York State Department of State on the 5th

day ofNovember, 1999.

3. The names and addresses of each of the officers of the Corporation
and the title of each are as follows:

Todd McNutt, President
Thomas Hitchcock, First Vice President
Sheree Cross, Second Vice President
Valerie Dwyer, Treasurer
Kathleen Farrell, Secretary

50 Sharon Lane, Kingston, NY
2331 Route 23C, East Jewett, ~Y
28 Dog Wood Knoll, Highland, NY
326 Loughran Court, Kingston, NY
P.O. Box 861 Stone Ridge, NY

4. The names and addresses of each member of the Board of
Directors of the Corporation are as follows:

Todd McNutt

Thomas Hitchcock

Sheree Cross

Valerie Dwyer

Kathleen Farrell

Ryan Arold

Robert Boening

Craig Crump

Jack Deyo

712959.2

50 Sharon Lane, Kingston, NY

2331 Route 23C, East Jewett, NY

28 Dog Wood Knoll, Highland, NY

326 Loughran Court, Kingston, NY

P.O. Box 861 Stone Ridge, NY

1096 Ulster Landing Road, Saugerties, NY

] 17 Terrace Lane, Hurley, NY

442 Pearl Street, Kingston, NY

314 Price Lane, Kingston, NY



filing of this Certificate of Dissolution with the New York State Department of State. A
copy of the approval letter is annexed hereto as Exhibit "B."

11. The corporation is in the process of carrying out the Dissolution
and Distribution ofAssets.

12. Prior to the filing of this Certificate of Dissolution with the
Department of State, the endorsement of the Attorney General will be attached.

IN WI1NESS WHEREOF, the undersigned has signed the Ce~ete of
Dissolution of The HUDSON VALLEY HEALTH SPECIALTIES, INC., this~y of
October, 2011.

~4~~:~:~t~~ ~~~~e~or /
HUDSON VALLEY HEALTH SPECIALTIES, INC.

712959.2



2.

PLAN OF DISSOLUTION AND DISTRIBUTION
OF

ASSETS OF HUDSON VALLEY HEALTH SPECIALTIES, INC

The Board of Directors ("the Board") of HUDSON VALLEY HEALTH SPECIALTIES,
INC., ("the Corporation") at a regular meeting duly convened on the 8th Day of November, 2010,
a quorum being present at all times, having considered the advisability of voluntarily dissolving
the corporation, and it being the opinion of the Board that dissolution is advisable and in the best
interests of the corporation, and the Board having adopted, by a vote, a plan for a voluntary
dissolution of the corporation, does hereby resolve that the Corporation be dissolved in
accordance \vith the following plan:

I. There being no members of the Corporation, no vote of membership is required to
approve this dissolution, and action of the Board of Directors is sufficient.

2. Approval of the disso lution of the corporation is required to be obtained from the
New York State Public Health Council. This Plan of Dissolution is contingent upon
such approval.

3. The Corporation has assets. Such assets are not legally required to be used for any
particular purpose. A Iist of the assets of the Corporation is contained in the financial
statement for year-end 2009 of the Corporation attached hereto as Exhibit "A."

4. All of the assets owned by the Corporation subject to any unpaid Iiabil ities of the
Corporation and all liabilities ofthe Corporation shall be distributed to and assumed
by ULSTER GREENE ARC, which is an entity which shares an identical Board of
Directors to that off-IUDSON VALLEY HEALTH SPECIALTIES, INC., and has a
substantially similar purpose as that of HUDSON VALLEY HEALTH
SPECIALTI [:'S, INC., and which qualities as an exempt organization pursuant to
Section 501(c)(3) of the Internal Revenue Code of 1954, as amended. The terms of
the distribution of assets and assumption ofliabilities by ULSTER GREENE ARC
are memorialized in a written agreement attached hereto.

5. The Corporation has total current liabilities of $2,167,810.00, a description of those
liabilities is contained in the year-end 2009 financial statement attached hereto.
These liabilities will be assumed by ULSTER GREENE ARC, pursuant to the written
agreement attached hereto.

6. Any patients of the Corporation have been, and will continue to be, referred to The
Institute For Family Health, which is a New York Not for Profit Corporation with a
facility in Kingston, Nev,,' York, with the capacity to serve all of the Corporation's
patients.

7. Within t\VO hundred seventy days after the date that an Order Approving the Plan of
Dissolution and Distribution of Assets is signed by the Court, the Corporation shall
carry out this Plan.

7173561



1.

CERTIFICATION

I, Laurie A. Kelley, Executive Director of HUDSON VALLEY HEALTH
SPECIALTIES, INC., hereby certifies under penalty of perjury that a regular meeting of the
Board of Directors of the Corporation was duly held on November 8, 2010 at 471 Albany
Avenue, Kingston, New York and the within Plan of Dissolution was duly submitted and passed
by vote of the Directors.

{~u.:::; . ':! .

Cv'., ..

7173561



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
-------------------------------------------------------------------)(
HUDSON VALLEY HEALTH SPECIALTIES, INC.,

Index No.:
Petitioner

Disposition of Assets of a Not-f(}r-Protlt Corporation PETITION
Pursuant to NPCL § 511
-------------------------------------------------------------------)(

To the Supreme Court of the State of New York:

Petitioner, by it~ attorney, Ian S. MacDonald, Esq., respectfully alleges:

1. The petitioner, HUDSON VALLEY HEALTH SPECIALTIES, INC., is a

not-for-profit corporation duly organized and existing under the Not for Profit

Corporation Law of the State of New York. A copy of its Certifkate of Incorporation is

attached hereto as Exhibit "A."

2. The names of the members of the Board of Directors of the petitioner

corporation and their places of residence are:

Todd McNutt

Thomas Hitchcock

Sheree Cross

Valerie Dwyer

Kathleen Farrell

Ryan Arold

Robert Boening

Craig Crump

Jack Deyo

7096243

50 Sharon Lane, Kingston, NY

2331 Route 23C, East Jewett, NY

28 Dog Wood Knoll, Highland, NY

326 Loughran Court, Kingston, NY

P.O. Box 861 Stone Ridge, NY

1096 Ulster Landing Road, Saugerties, NY

117 Terrace Lane, Hurley, NY

442 Pearl Street, Kingston, NY

314 Price Lane, Kingston, NY



podiatry, neurology, primary care, psychiatric, psychological, speech language, pathology

and any other medically related services, for the prevention, diagnosis or treatment of

disease, pain, injury, deformity or physical condition.

5. The Petitioner corporation proposes to transfer all of its remaining assets

subject to any unpaid liabilities and all the liabilities to ULSTER GREENE ARC, which

is an entity which shares an identical Board of Directors to that of the Petitioner, and has

a substantially similar purpose as that of Petitioner, and which qualifies as an exempt

organization pursuant to Section 50l(c)(3) of the Internal Revenue Code of 1986, as

amended. The terms of the distribution of assets and assumption of liabilities by

ULSTER GREEN ARC, are memorialized in a written agreement attached hereto as

Exhibit "B." These assets constitute all of the assets of the petitioner corporation. The

Plan of Dissolution is attached hereto as Exhibit "C." A copy of the Certificate of

Incorporation of ULSTER GREEN ARC is attached hereto as Exhibit "D."

6. The assets, debts and liabilities of the petitioner corporation and the

manner in which they are secured are as follows: The assets of the Petitioner consist of

equipment valued at less than $10,000.00. The Petitioner has liabilities in the amount of

$2,167,810.00 which are set forth in the December 31, 2009 financial statement attached

hereto as Exhibit "E."

7. The Petitioner will not receive, or be required to pay, any consideration for

the transfer of the aforesaid assets and liabilities to ULSTER GREENE ARC.

8. The dissolution of the Petitioner is contemplated after the transfer of the

assets and liabilities as aforesaid.

709624.3
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IAN S. MacDONALD, Esq.
DANIELS & PORCO) LLP
Attorneys for the Petitioner
517 Route 22
P.O. Box 668
Pawling, NY 12564
(845) 855-5900



TO:

FROM:

New York State Department Of Health

Memorandum

Public Health and Health Planning Council (Council)

James E. Dering, General Counsel

DATE:

SUBJECT:

November 7, 20 I I

Proposed Certificate of Dissolution for
Brooklyn Cares, Inc. (Brooklyn Cares)

Attached tor the Council's review and approval is a photocopy of a Certificate
of Dissolution for Brooklyn Cares, Inc. The Council's approval to file this Certificate of
Dissolution is required pursuant to Not-tar-Profit Corporation Law §§ I002(c) and 1003; and
Title 10 (Health) of the Official Compilation of the Codes, Rules and RCbTUlations of the State of
New York § 650.1.

The Certificate of Incorporation of Brooklyn Cares was tiled on March 30, 1995
and it was approved to establish and operate a diagnostic and treatment center at two different
sites: "Boro Primary Care Center" (Boro PCC) and "Sheepshead Bay Primary Care Center"
(Sheepshead Bay PCC). Both sites ceased operations in 200 I because of financial difficulties.
As explained more fully in the photocopy of the attached letter from Marsena M. Farris, attorney
for Brooklyn Cares, all necessary actions were undertaken to properly close each of the two sites
and to surrender the resepective operating certificates. Also attached is a photocopy of the
proposed Verified Petition pursuant to which Brooklyn Cares will seek the necessary approval
from the Attorney General of the State of New York for the dissolution.

The Certificate of Dissolution is in legally acceptable form and the Department
has no objection to its filing.

Attachments



CERTIFICATE OF DISSOLUTION

OF

BROOKLYN CARES, INC.

UNDER SECTION 1003

OFTHE NOT-FOR-PROFIT CORPORATION LAW

1, the undersigned, the Chainnan of Brooklyn Cares, Inc., hereby certify:

1. The name of the corporation is Brooklyn Cares, Inc. (the ·'Corporation").

2. The Certificate of Incorporation of the Corporation was filed by the Department
of State of the State of New York on the 30th day of March, 1995.

3. The names and addresses of each of the officers and directors of the Corporation
and the title of each are as follows:

NAME TITLE ADDRESS

Eli Feldman Chainnan 5 Old Scots Road
Marlboro, New Jersey 07746

Isaac Assael Treasurer 91 Central Park West
New York, New York 10023

Robert Leamer Secretary 207 Noe Avenue
Chatham, New Jersey 07928

4. The dissolution of the Corporation was authorized by a unanimous written
consent of the Board of Directors dated as of September 23, 2008 and approved by a written consent of
the sole corporate member dated as of December 16,2008.

5. The Corporation elects to dissolve.

6. At the time of authorization of its Plan of Dissolution, the Corporation holds no
assets for distribution that are legally required to be used for a particular purpose pursuant to the Not­
for-Profit Corporation Law.

7. At the time of the dissolution, the Corporation IS a Type B corporation as
defmed under the Not-for-Profit Corporation Law.

8. The Plan of Dissolution has been duly filed with the Attorney General of the
State of New York pursuant to Not-for-Profit Corporation Law § 1001(b).

9. The Plan of Dissolution contains the statement that the Corporation had no
assets and no liabilities.

USActive 13580934.3



10. Prior to the filing of this Certificate with the Department of State, the
endorsement of the Attorney General and the approval of the New York State Public Health Council
will be attached.

USActive 13580934.3
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IN WITNESS WHEREOF, the undersigned has signed this Certificate of
Dissolution this~dayOf~, 2010 under the penalti eIjury. .

USJl.ctive 13580934.3



Cf\DWi\.LL'\I)ER

March I I, 20 I I

Ms. Colleen Frost
Executive Secretary
New York State Public Health and Health

Planning Council
Hedley Building
433 River Street - 6th Floor
Troy, New York 12180

Re: Brooklyn Cares. Inc.

Dear Ms. Frost:

Cadwalader, Wickersham & Taft LLP
One World FinancIal Center, New York, NY 10261

fel +1 2125046000 Fax +1 2125046666

www.cadwalader.com

New York london Charlotte Washington
Houston Beijing Hong Kong

Brooklyn Cares, Inc. (the ''Corporation'') has elected to voluntarily dissolve. It was founded in
1995 to operate a not-for-profit diagnostic and treatment center in the Boro Park section of
Brooklyn. Brooklyn Cares, Inc. provided primary medical services, including services to
"walk-in" patients with illnesses that were immediate or urgent, at two separate sites known as
'"Boro Park Primary Care Center" and "Sheepshead Bay Primary Care Center". The
Corporation ceased operations in 200 I because it was no longer 1inancially viable. The
Corporation took all appropriate action pursuant to Department of Health regulations -- plans
of closure were reviewed and approved by DOH and the operating certificates were
surrendered for both sites. The Corporation has no assets or liabilities. Brooklyn Cares, Inc.
seeks Commissioner of Health consent to its dissolution, Thank you for your assistance.

Please caIl me at (212) 504-6095 if you have any questions or comments.

Sincerely,

A •

;' I

Marsena M. Farris

MMF/re
Enclosures

Marsena M. Farris Tel 2125046095 Fax 2125046666 marsena.farrls@cwt.com



PLAN OF DISSOLUTION
OF

BROOKLYN CARES, INC.
A NEW YORK NOT-FOR-PROFIT CORPORATION

The Board of Directors of Brooklyn Cares, Inc., (the "Corporation") by
unanimous written consent dated as of September 23, 2008, having considered the advisability of
voluntarily dissolving the Corporation, and it being the unanimous opinion of the Board that
dissolution is advisable and it is in the best interests of the Corporation to effect such a
dissolution, and the Board of Directors, having adopted by unanimous written consent, a Plan for
a voluntary dissolution of the Corporation, does hereby recommend to the sole corporate member
for approval that the Corporation be dissolved in accordance with the following Plan:

(1) Upon resolution of the Board of Directors adopting a Plan of Dissolution, the Board
shall submit the plan to a vote of the sole corporate member to approve the Plan.

(2) Approval of the dissolution of the Corporation is required by the Public Health
Council of the State of New York, which approval is attached.

(3) The Corporation has no assets or liabilities.

(4) Within ten (10) days after the authorization of the Plan of Dissolution by the Board
of Directors and approval of the Plan by the sole corporate member, a certified copy
of the Plan shall be filed with the Attorney General of the State of New York
pursuant to New York State Not-for-Profit Corporation Law Section 1002(d).

(5) A Certificate or Dissolution shall be executed and all approvals required under
Section 1003 of the Not-far-Profit Corporation Law shall be attached thereto.

USAclive 13580288.3



CERTIFICATION

I, Robert E. Leamer, Secretary of Brooklyn Cares, Inc., hereby certify under
penalties of perjury that (i) this Plan of Dissolution was duly authorized by the unanimous
written consent of the Board of Directors dated as of September 23. 2008 and that (ii) this Plan
of Dissolution was duly approved by the written consent of the sole corporate member dated as
of December 16,2008.

Dated: January 12,2009

USActive 13580288.3
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Robert E. Leamer
Secretary
Brooklyn Cares, Inc.
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In the Matter of the Application of
Brooklyn Carcs, Inc.
For Approval or a Certilicate or
Dissolution pursuant to
Section 1002 orthe Not-ror-prolit
Corporation I,aw,

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

VERIFIEf) PETITION

TO;
TilE ATTORNEY GENERAL OF THE STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENI~RJ\L

CHARITIES BUREAU
120 BROADWAY, 31

U> FLOOR
NEW YORK, NEW YORK 10271-0332

Petitioner, Brooklyn Cares, Inc. (the "Corporation"), by Eli Feldman, the
Chairman orthe Corporation, for its Veritied Petition, respectfully alleges:

I. Petitioner, Brooklyn Cares, Inc., is a corporation incorporated under the
New York Not-for-Profit Corporation Law on March 30, 1995. with its principal office at 6323
Seventh Avenue, Brooklyn, New York I 1220, A copy of the Certificate of Incorporation is
attached as Exhibit A.

2.
are as f()lIows:

The name, addresses and titles of the Corporation's officers and directors

Address

Eli Feldman
Director and Officer

Isaac Assael
Director and Ol'licer

Robert Leamer
Director and Officer

Chairman

Treasurer

Secretary

5 Old Scots Road
Marlboro, New Jersey 07746

91 Central Park West
New York, New York 10023

207 Noe Avenue
Chatham, New Jersey 07928

3, The purposes tor which the Corporation was organi7,ed are as tollows:

(a) To construct and operate a diagnostic and treatment center,
which shall be a medical facility with one or more
organized health services, and is not part of an inpatient
hospital facility or vocational rehabilitation center, to be
primarily engaged in providing services and facilities to
out-of-hospital or ambulatory patients by or under the

USActive 13581017.3



superVISIOn of a physician, tl.}r the prevention, diagnosis,
and treatment of human disease, pain, injury, deformity, or
physical condition, not including the individual or group
private practice of medicine; and

(b) To engage in any other activity that is incidental to,
connected with, or in advancement oL the foregoing
purposes ,md that is within the delinition of charitable,
educational and scientific for purposes of Section 50 I(e)(3)
of the Code.

4. The Corporation is a Type 13 corporation.

5. The Board of Directors of the Corporation adopted the Plan of Dissolution
of Brooklyn Cares, Inc. and authorized the tiling of a Certificate of Dissolution in accordance
with Section 1003 of the Not-for-Profit Corporation Law, by a Unanimous Written Consent of
Directors dated as of September 23, 2008, a copy of which is attached hereto as Exhibit B. A
copy of the Plan of Dissolution, certi tied by the Secretary of the Corporation, is attached hereto
as part of Exhibit B.

6. Dissolution of the Corporation was approved by the sole corporate
member of the Corporation by Written Consent of the Member dated as of December 16, 2008, a
copy of which is attached hereto as Exhibit C.

7. A certi/ied copy of the Corporation's Plan of Dissolution was /iled with
the Office of the Attorney General and is attached hereto as Exhibit D.

8. Brooklyn Cares, Inc. has no assets or liabilities and its tlnal report
showing zero assets has been filed with the Attorney General.

9. Approval of the Public Health and Health Planning Council of the State of
New York is necessary, and a copy of such approval is attached hereto as Exhibit E.

10. With this Petition, the original Certificate of Dissolution is being
submitted to the Attorney General for approval pursuant to Not-for-Profit Corporation Law
Section 1003.

WHEREFORE, petltloner requests that the Attorney General approve the
Certificate of Dissolution of Brooklyn Cares, Inc., a not-for-prolit corporation, pursuant to Not­
tor-Pro!it Corporation Law Section 1003.

USActive 13581017.3
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IN WITNESS WIIEREOF, the Curporation has t:<.lused this Petition to be
executed this .__ day 01'_. . 2011 by Eli Feldman, its Chairman.

--._-----_._.----~------------_.-.

Eli Feldman
Chairman

Brooklyn Cares, Inc.

Verification

STATE OF NEW YORK )
55.:

COUNTY OF KINGS )

I, the undersigncd, Eli Feldman, being duly sworn, depose and say:

I am the Chairman of Brooklyn Cares, Inc., the corporation named in the above
Petition. I make this verification at the direction of its Board of Directors. I have read the
foregoing Pctition and know the contents thereof to be true of my own knowledge.

Eli Feldman

Sworn to before me this
__ day of ,2011

Notary Public

USAclive 135810173
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TO:

FROM:

DATE:

New York State Department Of Health
Division of Legal Affairs

Memorandum

Public Health and Health Planning Council

et..[)
James E. Dering, General Counsel U

November 9,2011

SUBJECT: Proposed Dissolution of The Albert Lee Memorial Hospital a/kJa A.L. Lee
Memorial Hospital

The Albert Lee Memorial Hospital a/kJa A.L. Lee Memorial Hospital ("the
Hospital") request Public Health and Health Planning Council approval of their proposed
dissolutions in accordance with the requirements of Not-For-Profit Corporation Law
§1002(c) and §1003, as well as 10 NYCRR Part 650.

The Hospital was originally incorporated on February 1, 1974 for the purpose of
assuming and succeeding all assets, liabilities, rights, powers, duties and obligations of
the City of Fulton, New York, in its Albert Lindley Lee Memorial Hospital and to operate
and maintain an acute care general hospital for the examination, diagnosis, care or
treatment of the sick, infirm and disabled. On November 28, 2006, the Berger
Commission Report was released and recommended that the Hospital be closed by
June 30, 2008. In April 2009 the Hospital and Oswego Hospital entered into an Asset
Purchase Agreement whereby Oswego Hospital proposed to purchase the facility and
certain identified equipment. The Hospital filed for Chapter 11 Bankruptcy to implement
the closure recommendations of the Berger Commission and to orderly wind-down and
liquidate the Hospital's assets and liabilities as well as seek approval of the agreement
to transition services to Oswego Hospital. On March 12, 2010, the Bankruptcy Court
entered an Order confirming the Amended Chapter 11 Plan of Liquidation whereby the
Hospital will have until November 22, 2011 to use all assets and funds to payoff all
liabilities of the Hospital in accordance with the terms of the Amended Chapter 11 Plan
and Plan of Dissolution. The Hospital now seeks to dissolve.

Attached are copies of:

(1) The proposed certificates of dissolution of the Hospital;

(2) A letter, dated November 3, 2011, from the applicant's attorney seeking



Public Health and Health Planning Council approval of the proposed
dissolution and stating the reasons therefor;

(3) Proposed verified petition seeking court approval of the applicant's certificate
of dissolution, containing, among other things, the Hospital's:

a. Certificate of Incorporation;

b. Plan of Dissolution and Distribution of Assets; and

c. Board of Director's resolution adopting the Plan of Dissolution and
Distribution of Assets.

(4) The Hospital's Amended Chapter 11 Plan of Liquidation; and

(5) The Order Confirming the Hospital's Amended Chapter 11 Plan of
Liquidation.

The Certificates of Dissolution are in legally acceptable form.

JD/DY

Attachments

2



Certificate of Dissolution

of

The Albert Lindley Lee Memorial Hospital

Pursuant to § 1003 of the Not-for-Profit Corporation Law

I, Dennis A. Casey, the Executive Director of The Albert Lindley Lee Memorial
Hospital, hereby certify:

1. The name of this corporation is The Albert Lindley Lee Memorial Hospital.

2. The Certificate of Incorporation of The Albert Lindley Lee Memorial Hospital was
filed with the Department of State of the State of New York on the 1st day of
February, 1974.

3. The names and addresses of each of the directors and officers of the corporation
and the title of each are as follows:

Name Directorrritie Address

Richard B. Abbott Chairman, Board of Directors 34 South Pollard Drive
Fulton, New York 13069

Donald L. Kesterke Vice-Chairman, Board of Directors 557 West First Street
Fulton, New York 13069

Michael K. Stafford Treasurer, Board of Directors 730 Maple Avenue
Fulton, New York 13069

Judy Young Secretary, Board of Directors 1622 County Route 57
Fulton, New York 13069

Dennis A. Casey Executive Director 37 Patrick Circle
Fulton, New York 13069

4. Dissolution of the corporation was authorized by a unanimous vote of the Board
of Directors.

5. The corporation elects to dissolve.

6. At the time of dissolution, the corporation is a Type B corporation.

1906115.111/212011



7. The corporation filed with the Attorney General a certified copy of its Plan of
Dissolution.

8. The Plan of Dissolution flied with the Attorney General included a statement that
at the time of dissolution the corporation had no assets or liabilities.

9. The corporation has carried out Its Plan of DIssolution, paid all of its liabilities and
submitted a final report to the Attorney General.

10.At the time of the authorization of its Plan of DIssolution, the corporation did not
hold any assets that are legally required to be used for a particular purpose
pursuant to the Not-for-Profit Corporation Law.

11.Prior to the filing of this Certificate with the Department of State, the endorsement
of the Attorney General will be attached.

IN WITNESS WHEREOF, the undersigned has signed this Certificate of Dissolution
of The Albert Lindley Lee Memorial Hospital this 2M day of November, 2011.

D nis A. Casey
Executive Director
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PLAN OF DISSOLUTION
AND DISTRIBUTION OF ASSETS OF

THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL
a/kIa A.L. LEE MEMORIAL HOSPITAL

The Board of Directors of The Albert Lindley Lee Memorial Hospital alkJa A.L. Lee
Memorial Hospital (the "Corporation") having considered the advisability of voluntarily
dissolving the Corporation, and it being the unanimous opinion of the Board that dissolution is
advisable and in the best interests of the Corporation, and the Board having adopted, by
unanimous vote, a plan for a voluntary dissolution of the Corporation, does hereby resolve that
the Corporation be dissolved pursuant to Article 10 ofthe New York Not-For-Profit Corporation
Law, and that the Corporation's assets be distributed, in accordance with the following plan (the
"Plan"):

ARTICLE I
Background

1. The Corporation is a type-B New York not-for-profit corporation which, until
t/ April 26, 2009, was licensed as an Article 28 ac~t~ c~e facility by the New York State
, Department of Health and operated a 67-bed faclhty In Fulton, Oswego County, New York.

2. On November 28,2006, the Commission on Health Care Facilities in the 21 st

Century (commonly known as the "Berger Commission") released a report and
recommendations regarding the status of hospitals and other health care providers in New York
State (the "Berger Commission Report"). The Berger Commission Report recommended that the
Corporation close all of its 67 beds by June 30, 2008. The closure recommendation was later
extended to June 30, 2009.

3. On April 3, 2009 (the "Petition Date"), the Corporation filed a voluntary petition
for relief under chapter 11 of the Bankruptcy Code with the United States Bankruptcy Court for
the Northern District ofNew York (the "Bankruptcy Court"). The chapter 11 case was filed in
order to wind-down the Corporation's operations in a controlled and orderly fashion, to
implement the closure recommendation of the Berger Commission and to effectuate the orderly
liquidation of its assets to address its creditors' claims.

4. The Corporation ceased all acute care hospital services and closed its facility on
April 26, 2009.

5. The Board of Directors of the Corporation has determined that it would be in the
best interest of the Corporation's creditors to pursue sales ofsubstantially all of the
Corporation's assets in the context of the chapter 11 bankruptcy proceeding. The Board of
Directors determined that any delay would be detrimental to the Corporation's residents and to
its bankruptcy estate.

1586938,2 911312010



6. Except as discussed below, the Corporation does not have any endowment or use
restricted funds.

ARTICL~1I

Sale ofCorporation's Assets

I. The first step in the process of the dissolution of the Corporation will be the sale
of substantially all of the assets of the Corporation.

2. Since April, 2009, the Corporation engaged in significant efforts to market
substantially all of its assets for sale. The Corporation and Oswego Hospital entered into an
Asset Purchase Agreement on April 1,2009, pursuant to which Oswego Hospital proposes to
purchase the real property in Fulton, New York upon which the hospital facility is located,
certain real property improved by a medical office building located in Phoenix, New York and
certain identified equipment and furniture. The consideration to be paid by Oswego Hospital
under the Asset Purchase Agreement is $1,500,000.00 (the "Hospital Purchase Price"). The
Hospital Purchase Price is allocated among the subject assets as follows: $850,000 for the
Hospital Facility; $350,000 for the Phoenix Property; and $300,000 for the equipment and
furniture. The Hospital Purchase Price shall be paid in cash at the closing of the sale.

3. Oswego Hospital acted as a "stalking horse", or designated bidder, at a public
auction of the assets described above pursuant to section 363 of the Bankruptcy Code which was
subject to higher and better offers (hereinafter, the "Oswego Hospital Sale"). The Oswego
Hospital Sale was approved by the Bankruptcy Court on July 6, 2009. The Corporation
anticipates that this sale will close during October 2010.

4. On July 8, 2009, the Corporation and Great American Group, LLC ("Great
American") entered into the Equipment Purchase Agreement pursuant to which Great American
proposed to purchase from the Corporation certain assets consisting of excess medical

. equipment, furniture, fixtures and related items located at the hospital facility (the "Equipment
Assets"). The consideration to be paid by Great American for the Equipment Assets under the
Equipment Purchase Agreement was $115,000.00 payable in cash at closing (the "Equipment
Purchase Price"), which was subject to higher and/or better offers under the Bankruptcy Code.
The sale of the Equipment Assets was approved by the Bankruptcy Court pursuant to an order
dated July 30, 2009. The sale closed during August 2009, and after certain adjustments at
closing, the final sale price paid by Great American was $95,000.00.

5. On June 5, 2009, the Corporation received a written purchase offer from
Centurion Service Group, LLC ("Centurion") pursuant to which Centurion proposed to purchase
from the Corporation fifty-three (53) 20-inch flat screen televisions (the "Televisions")
purchased by Corporation in 2005 and located at the hospital facility. On August 10,2009, the
Bankruptcy Court entered an order approving the sale of the Televisions to Centurion and the
closing occurred shortly thereafter. The aggregate consideration paid by Centurion for the
Televisions was $3,975.00 cash.
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6. The Corporation's auxiliary organization, which supported the Corporation and its
mission, maintained an operating account at HSBC Bank, a portion ofwhich, in the approximate
amount of$27,953.05, was reserved for four scholarships awards (the "Scholarship Funds").
The Scholarship Funds were donated to the auxiliary over many years in memory of various
deceased individuals. Similarly, the Corporation maintains a Certificate of Deposit Account with
KeyBank National Association with a current balance of approximately $8,202.62 which
contains funds in support of the Adolph Kalafarski Memorial Scholarship (the "Kalafarski
Scholarship"). The Corporation and its auxiliary desired to preserve the intent of the Auxiliary
Scholarships and Kalafarski Scholarship for the benefit of the community on a continuing basis.
On December 30, 2009, the Corporation transferred the Scholarship Funds to the Community
Foundation of Central New York, Inc. (the "Community Foundation"), which has agreed to
maintain and administer the Scholarship Funds, and disburse annual awards to scholarship
recipients, on a continuing basis.

7. The Corporation also owned various items ofpersonal property of historical value
that have accumulated since the Corporation opened in 1910 which relate to the operation of the
Corporation. Most of the historical assets were bequeathed or donated to the Corporation over
the years. Included among the historical assets are twenty~two (22) watercolor paintings of
Fulton area buildings and landscapes by local artist EugeniJis Kaskin and one (I) painting by
local artist Ruth Pierce. On August 10, 2009, the Bankruptcy Court issued an order authorizing
the Corporation to donate the historical assets and paintings to the Friends of History in Fulton
New York, Inc. so that an accurate assessment of their historical value may be made, and so that
the items may be preserved for the good of the community. In addition, the Court authorized the
sale of one (1) Kaskin painting to Fulton resident Teresa L. Czirr for the sum of$100.00.

8. The Corporation also owns certain restricted use funds which are comprised of
three (3) bequests or donations received over the years known as the Fulton War Chest fund, the
Lovejoy fund and the Osborne fund (collectively, the "Legacy Funds"). The principal amounts
of the funds total $20,322.00. The Corporation desires to preserve the funds for the community
on a continuing basis and has elected to transfer the funds to the Community Foundation, which
has agreed to maintain and administer the funds in accordance with the Funds' donative intent.
The Legacy Funds will be transferred to the Community Foundation during September or
October 20 10.

9. In addition to the real property encompassing the Hospital Facility and a medical
office building in Phoenix, New York, as of the April 3, 2009 bankruptcy filing date, the
Corporation also owned the following eighteen (18) parcels of commercial and residential real
property located in the City of Fulton or Village of Phoenix, New York (collectively, the "Real
Properties"):

a. 406 Lyon Street, Fulton, New York
b. 502 South Fifth Street, Fulton, New York
c. 504 South Fifth Street, Fulton, New York
d. 5061508 South Fifth Street, Fulton, New York
e. 510 South Fifth Street, Fulton, New York
f. 370 South Fourth Street, Fulton, New York
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g. 451 South Fourth Street, Fulton, New York
h. 455 South Fourth Street, Fulton, New York
i. 457 South Fourth Street, Fulton, New York
j. 459 South Fourth Street, Fulton, New York
k. 509 South Fourth Streetl402 Lyon Street, Fulton, New York
L 513 South Fourth Street, Fulton, New York
m. 515-517 South Fourth Street, Fulton, New York
n. 460 Park Street, Fulton, New York
o. 156 Chestnut Street, Phoenix, New York

9. The Corporation also owned real property improved by a medical office building
located at 450 Fulton Street, Hannibal, New York. lbe Corporation estimates that the Hannibal
property is valued at approximately $400,000, however, it is encumbered by a mortgage lien in
favor of Fulton Savings Bank in the approximate amount of $423,000. This medical office
building was the subject of a foreclosure sale conducted by Fulton Savings Bank on December 4,
2009. No proceeds from the foreclosure of the medical office building were paid to the
Corporation.

10. Most ofthe Real Properties were listed for sale with real estate broker Century 21
Leah's Signature ("Century 21") of Fulton, New York pursuant to an Exclusive Right to Sell
Contract dated May 4, 2009. To date, the Corporation has closed sales with respect to fourteen
(14) of the Real Properties. Four properties (one residence and three parking lot parcels) remain
unsold at this time and may be the subject of auction sales if the Corporation does not receive
purchase offers for them by October 31, 20 IO.

II. The Corporation owned accounts receivable which were valued at approximately
$2,250,000 as of the Petition Date. The receivables were owed by third-party payers such as
insurance companies, Medicare, Medicaid, workers compensation and individual patients arising
from medical care provided by the Corporation in the ordinary course of its business (the
"Accounts Receivable"). On June 29,2009, the Corporation retained a medical billing and
collection consultant to assist with the collection of the Accounts Receivable owed by
governmental or corporate payers. Those collection efforts concluded during December 2009.
On March 16, 20 10, the Corporation retained ACL Adjustment Associates, Inc. to collect the
remaining Accounts Receivable owed from private individuals and supervise the collection of
other private-pay Accounts Receivable by three collection agencies. On September 16,2010, the
Bankruptcy Court approved the sale of most of the Accounts Receivable being collected by
collection agencies to Horizon Resources, LLC for $100,000.00.

12. On July 15, 20 10, the Bankruptcy Court entered an order confirming the
Corporation's Amended Chapter 11 Plan ofLiquidation (the "Plan"). The Plan provides for the
liquidation of the Corporation's assets as described above and the payment of the asset sale
proceeds to creditors in accordance with the priorities set forth in the Bankruptcy Code.

13. Any remaining assets will have de minimus value and will be liquidated by the
Corporation in the ordinary course of its wind-down.
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· ARTICLEIU
Procedure for Dissolution

1. This Plan has been approved by the Corporation's Board of Directors.

2. The action of the Board of Directors shall suffice, and a Certificate of Dissolution
shall be executed and verified.

3. The Bankruptcy Court has approve the various asset sales described above
following the filing and hearing of motions on notice to the Office of the New York State
Attorney General (the "AG"), the New York State Department of Health ("DOH"), the
Corporation's creditors and other parties in interest.

4. After the approval of a Justice of the Supreme Court is obtained and annexed
thereto, and all assets have been transferred by the Corporation in accordance with this Plan, the
Certificate of Dissolution shall be filed in accordance with requirements of law.

5. The Corporation's Plan has been confirmed by the Bankruptcy Court and
dissolution of the Corporation may take place at the appropriate time thereafter.

6. No approval of the dissolution of the Corporation is required by any
governmental agency or officer, except the AG and the DOH.

7. To the extent that there are any assets in excess of the Corporation's liabilities,
they will be distributed to the Community Foundation (the "Residual Distributee''), which
qualifies as an exempt organization pursuant to § 501 (c)(3) of the Internal Revenue Code of
1986, as amended, having purposes substantially similar to those of the Corporation. Proof of
such exemption is attached, as well as (a) certified copies of the Residual Distributee's
organizational documents and any amendments thereto, (b) the Residual Distributee's financial
report for the last three years (or such lesser number of years that the Residual Distributee has
been in existence), and (c) a sworn affidavit from a Trustee or officer of the Residual Distributee
stating its purposes and that it is currently exempt from federal income taxation.

8. Within two hundred seventy (270) days after the date on which the Order
Approving Plan of Dissolution and Distribution of Assets is signed by the Supreme Court, the
Corporation will carry out this Plan, pay its liabilities, distribute its assets and wind up its
business in accordance with this Plan.

ARTICLE IV
Procedure After Dissolution

1. All pending contracts (to the extent any remain following the Bankruptcy Sales)
shall be rejected and terminated in accordance with section 365 of the Bankruptcy Code.
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2. AU outstanding debts owing to the Corporation (to the extent any remain
following the Bankruptcy Sale) shall be collected as expeditiously as possible.

ARTICLE V
Distribution of Assets

1. Liabilities of the Corporation shall be paid under the supervision and direction of
the Bankruptcy Court from the proceeds of the asset sales in accordance with the priorities set
forth in the Bankruptcy Code.

2. Any'excess monies shall be distributed to that organization set forth in the
provision contained in section seven (7) of Article III, above.
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CERTIFICATION

State of New York )
County of Oswego ) 85.:

I, Judy Young, Secretary of The Albert Lindley Lee Memorial Hospital a/k/a A.L. Lee
Memorial Hospital, hereby certify that a special meeting of the Board of Directors of the
Corporation was held at 7:30 a.m. on September 15,2010 at 510 South Fourth Street, Fulton,
New York and the within resolution was duly submitted and passed by a unanimous vote of the
Directors.

Date: September 15,2010
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THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL
a/k/a A.L. LEE MEMORIAL HOSPITAL

LIST OF EXHIBITS TO PLAN OF DISSOLUTION AND DISTRIBUTION OF ASSETS

Exhibit A - Resolution of Board of Directors Adopting Plan of Dissolution and Distribution
of Assets of The Albert Lindley Lee Memorial Hospital a/k/a A.L. Lee Memorial
Hospital

Exhibit B - Order Pursuant to Sections 363 and 105 ofThe Bankruptcy Code and Federal
Rule of Bankruptcy Procedure 6004 Approving Sale ofAssets to Oswego
Hospital Free and Clear of All Liens, Claims, Encumbrances and Other Interests

Exhibit C - Affidavit of Officer of recipient Corporation Regarding its Corporate Purposes,
Tax Exempt Status and Related Matters:

1. Distributee's Certificate of Incorporation and all Amendments.

2. Distributee's audited financial statements and Fonn 990 for its fiscal years
ended December 31,2005, December 31,2006 and December 31, 2007.

3. Distributee's Internal Revenue Service detennination letter.
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Exhibit A

Resolution ofBoard of Directors Adopting Plan of Dissolution and
Distribution of Assets ofThe Albert Lindley Lee Memorial Hospital

a/k/a A.L. Lee Memorial Hospital

9 1586933.2911312010



BOARD OF DIRECTORS
OF THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL

Resolution Adopting Plan of Dissolution and Distribution of Assets
of The Albert Lindley Lee Memorial Hospital

WHEREAS, The Albert Lindley Lee Memorial Hospital a/kIa A.L. Lee Memorial
Hospital (the "Corporation") is a Not-For-Profit Corporation organized under the laws of the
State ofNew York; and

WHEREAS, during November 2006, the Corporation was directed to cease operations
and close its facility in accordance with the recommendations of the Commission on Health Care
Facilities in the 21 st Century (the "Berger Commission"); and

WHEREAS, on April 3, 2009, the Corporation filed a voluntary petition for relief under
chapter 11 of the United States Bankruptcy Code with the United States Bankruptcy Court for
the Northern District of New York and began the process ofliquidating its assets for the benefit
of its creditors; and

WHEREAS, on April 26, 2009, the Corporation ceased providing all acute care hospital
services and closed its hospital facility; and

WHEREAS, as a result of the closure of the hospital facility and the liquidation of the
Corporation's assets, it will be necessary for the Corporation to distribute the asset sale proceeds
to creditors and to dissolve in accordance with Article 10 of the New York Not-For-Profit
Corporation Law; and

WHEREAS, on July 17,2009, the Corporation's Board of Directors adopted a Plan of
Dissolution and Distribution of Assets in accordance with Article 10 of the New York Not-For­
Profit Corporation Law; and

WHEREAS, certain intervening events have required that the Plan of Dissolution and
Distribution be revised; and

WHEREAS, a revised Plan of Dissolution and Distribution of Assets ofThe Albert
Lindley Lee Memorial Hospital a/kIa A.L. Lee Memorial Hospital dated as of September 15,
2010 (the "Plan") has been prepared in accordance with Article 10 of the New York Not-For­
Profit Corporation Law and reviewed by the Board ofDirectors.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE
ALBERT LINDLEY LEE MEMORIAL HOSPITAL a/kIa A.L. LEE MEMORIAL HOSPITAL
as follows:

Section I. The Board of Directors hereby finds and detennines that it is in the
Corporation's best interest to adopt the Plan and the Plan is hereby adopted in its entirety.
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Section 2. In order to accomplish the dissolution of the Corporation and the distribution
of assets as set forth in the Plan, the Corporation is hereby authorized to execute and deliver to
the United States Bankruptcy Court, the Office of the New York State Attorney General, the
New York State Supreme Court, and all other appropriate parties, all documents and agreements,
and perfonn all conditions that may be requested or required in connection therewith.

Section 3. Dennis Casey, who holds the title ofExecutive Director of the
Corporation, be and hereby is authorized to execute and deliver on behalf of the Corporation all
documents to be signed by the Corporation. Notwithstanding any other provision of these
resolutions, Mr. Casey is authorized to assent to changes, insertions, omissions and modifications
of the same. The execution of said documents by Mr. Casey shall be deemed to be complete
with full approval of any such changes, insertions, omissions and modifications.

Section 4. The agents of the Corporation do and hereby are authorized and directed
to do or cause to be done all such other acts and things and to execute all such other documents,
certificates and instruments as in their judgment may be necessary or advisable in carrying out
the intents and purposes of all the resolutions adopted at this meeting, and all actions heretofore
taken by the agents of the Corporation in connection with the subject matter of the resolutions
adopted at this meeting are hereby approved, ratified and conflnned in all respects.

Section 5. All of the foregoing resolutions are in furtherance of the lawful purposes
of the Corporation.

Section 6. The resolutions adopted herein shall take effect immediately and third
parties are authorized to rely upon such resolutions until written notice of any change in said
resolutions, which shall not affect any actions taken prior to the receipt of such notice.
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SECRETARY'S CERTIFICATION

I, the undersigned, Secretary of the Board of Directors of The Albert Lindley Lee
Memorial Hospital a/kIa A.L. Lee Memorial Hospital (the "Corporation"), do hereby certify:

1. That I have compared the annexed resolution of the Board of Directors of the
Corporation dated September 15, 2010 with the original thereofon file in my office and the same
is a true an complete copy of the proceedings of the Board of Directors of the Corporation and of
such resolutions set forth therein and of the whole of said original so far as the same relates to
the subject matters therein referred to.

2. I further certify that the attached resolutions enacted by the Board of Directors of
the Corporation have not been amended or repealed and are in full force and effect on and as of
the date of this Certification.

IN WITNESS WHEREOF, I have hereunder set my hand on September 15,2010.

3
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BOND SCHOENECK
& KING

One lincoln Center I Syracuse. NY 13202-13551 bak.com

CAMILLE W. HILL, ESQ.
chil/@bsk.com

P: 315.218,8627
F: 315,218.8927

November 3,2011

VIA ELECTRONIC MAIL

Colleen Frost
Executive Secretary
Public Health and Health Planning Council
NYS Department of Health
Health Facility Planning
Hedley Building, 6th Floor
433 River Street
Troy, New York 12180

Re: The Albert Lindley Lee Memorial Hospital

Dear Ms. Frost:

Our firm represents The Albert Lindley Lee Memorial Hospital alkla A.L. Lee Memorial
Hospital (the "Hospital") which operated a general hospital at 510 South Fourth Street,
Fulton, New York from 1910 until April 26, 2009, when it closed in accordance with the
Berger Commission recommendations. I write to request that the Public Health and
Health Planning Council ("PHHPC") approve the voluntary dissolution of the Hospital in
accordance with 10 NYCRR § 6'50.1. The public need for the dissolution is discussed
more fUlly below.

The Hospital was incorporated as a Type B not-for-profit corporation under the New
York Not-for-Profit Corporation Law on February 1, 1974 and surrendered its Certificate
of Need on April 27, 2009. In order to facilitate the closure of the Hospital facility and
liquidate its assets, the Hospital filed a chapter 11 petition for relief with the United
States Bankruptcy Court for the Northern District of New York on April 3, 2009 (the
"Bankruptcy Case"). All of the Hospital's assets have since been liquidated and all
proceeds will be distributed to creditors by November 22, 2011. The Bankruptcy Case
has been fully administered and will be closed on or around December 15, 2011.

At set forth above, the Hospital is no longer operating and its assets and liabilities have
been fUlly administered. In order to properly wind-up the Hospital's financial affairs, and
because it is a not-for-profit corporation. the Hospital is required to petition the Office of
the NYS Attorney General for permission to dissolve in accordance with Article 10 of the
Not-for-Profit Corporation Law. We are in the process of preparing the Verified Petition
for Dissolution which will be submitted to the Attorney General. We understand that.

191643411112/2UU
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Colleen Frost
November 3, 2011
Page 2

prior to the submission of the Petition to the Attorney General, the Hospital must obtain
approval for the proposed dissolution from the PHHPC pursuant to 10 NYCRR § 650.1.

In accordance with this request, enclosed for the PHHPC's consideration are the follow
documents:

1. the proposed Certificate of Dissolution;

2. the assets have been liquidated in accordance with the Amended Chapter 11
Plan of Liquidation confirmed by Bankruptcy Court Order dated July 15, 2010.
Copies of the Chapter 11 Plan and July 15, 2010 Order are enclosed
herewith. A complete description of the disposition of assets is also
contained in the Hospital's Plan of Dissolution and Distribution of Assets (see
paragraph 3 below);

3. the Plan of Dissolution and Distribution approved by the Hospital's Board of
Directors on September 15,2010;

4. the proposed Verified Petition to be submitted to the Office of the Attorney
General under Article 10 of the New York Not-for-Profit Corporation Law

The Hospital respectfully requests that its request for approval of the voluntary
dissolution be considered at the PHHPC's December 8,2011 Board Meeting.

Thank you for your consideration in this matter. Please do not hesitate to contact me at
(315) 218-8627 or chill@bsk.com if you have any questions or need additional
information.

Very truly yours,

BOND, SCHOENECK & KING, PLLC

C~IiJ.If;Q{
Camille W. Hill

Enclosures

cc: Diana Yang, Esq. (wI enclosures)
Dennis A. Casey (w/out enclosures)
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In the Matter of the Application of

THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL,

Petitioner,

For approval of Plan of Dissolution and Certificate of
Dissolution pursuant to Sections 1002 and 1003 of the
Not-for-Profit Corporation Law.

VERIFIED PETITION

TO: THE ATTORNEY GENERAL OF THE STATE OF NEW YORK:
OFFICE OF THE ATTORNEY GENERAL
Syracuse Regional Office
615 Erie Boulevard, West, Suite 102
Syracuse, New York 13204

Petitioner, The Albert Lindley Lee Memorial Hospital, by and through its counsel, Bond,

Schoeneck & King, PLLC, for its Verified Petition seeking approval of its Plan of Dissolution

and Certificate of Dissolution pursuant to Sections 1002 and 1003 of the Not-for-Profit

Corporation Law, hereby alleges as follows:

1. The Albert Lindley Lee Memorial Hospital (the "Corporation"), whose principal

address was 510 South Fourth Street, City of Fulton, County of Oswego, New York 13069, was

incorporated pursuant to New York's Not-for-Profit Corporation Law on February I, 1974. A

copy of the Corporation's Certificate of Incorporation is attached hereto as Exhibit "A".

2. The names, addresses and titles of the Corporation's directors and officers are as

follows:

Richard B. Abbott

Director/Title

Chairman, Board of Directors

Address

34 South Pollard Drive
Fulton, New York 13069

1906124.1



Donald L. Kesterke

Michael K. Stafford

Judy Young

Dennis A. Casey

Vice-Chairman, Board of Directors

Treasurer, Board of Directors

Secretary, Board of Directors

Executive Director

557 West First Street
Fulton, New York 13069

730 Maple Avenue
Fulton, New York 13069

1622 County Route 57
Fulton, New York 13069

37 Patrick Circle
Fulton, New York 13069

3. The purposes for which the Corporation was organized were to assume and

succeed to all existing assets, liabilities, rights, powers, duties and obligations of the City of

Fulton, New York, in its Albert Lindley Lee Memorial Hospital and to operate and maintain an

acute care general hospital for the examination, diagnosis, care or treatment of the sick, infirm

and disabled.

4. The Corporation is a Type B not-for-profit corporation.

A. Chapter 11 Case

5. On November 28,2006, the Commission on Health Care Facilities in the 21st

Century (commonly known as the "Berger Commission") released a report and

recommendations regarding the status of hospitals and other health care providers in New York

State (the "Berger Commission Report"). The Berger Commission Report recommended that the

Corporation close all of its 67 beds by June 30, 2008. The Corporation's closure date was

thereafter extended to June 30, 2009.

6. On April 1,2009, the Corporation and Oswego Hospital entered into an Asset

Purchase Agreement pursuant to which Oswego Hospital proposed to purchase from the

Corporation its hospital facility and certain identified equipment, among other assets.
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7. On April 3,2009 (the "Petition Date"), the Corporation filed a voluntary petition

for relief under chapter II of title 11 of the United States Code, §§ 101, et seq., as amended (the

"Bankruptcy Code") with the United States Bankruptcy Court for the Northern District ofNew

York (the "Bankruptcy Court"). The purposes ofthe Corporation's chapter II filing were to

implement the closure recommendation of the Berger Commission, wind-down the

Corporation's operations in a controlled and orderly fashion, to effectuate the orderly liquidation

of the Corporation's assets and to address its creditors' claims, and to seek approval of the Asset

Purchase Agreement in order to transition healthcare services in Southern Oswego County.

8. On March 12, 20 I0, the Corporation filed its Amended Chapter 1I Plan of

Liquidation (the "Chapter II Plan") with the Bankruptcy Court. The Chapter II Plan provided

for the liquidation to cash of all the Corporation's assets and the payment of those proceeds to

the Corporation's creditors. On July 15,20 I0, the Bankruptcy Court entered an Order

confirming the Corporation's Amended Chapter 11 Plan of Liquidation.

9. The Corporation concluded sales of its various assets throughout the pendency of

its chapter II case. The sale of the hospital facility and equipment to Oswego Hospital closed on

December 15, 20 10. The recovery of certain avoidable transfers and accounts receivable

concluded on October 31, 2011. As of November 1,2011, all of the Corporation's assets have

been liquidated and turned into cash.

10. The Corporation issued checks in payment of allowed administrative claims and

allowed priority claims on or around September 6, 20 II. The funds remaining in the

Corporation's bankruptcy estate will be disbursed, pro rata, to general unsecured creditors by

November 22, 2011. Following the disbursement ofthose funds, no funds or other assets will
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remain in the Corporation's bankruptcy estate and all liabilities of the Corporation will have been

paid in accordance with the terms of the Amended Chapter 11 Plan and Plan of Dissolution.

B. Plan of Dissolution

11. A meeting of the Board of Directors of the Corporation was held pursuant to duly

given notice on September 15,2010 at which a Resolution was duly passed by a unanimous vote

by the directors of the Corporation present adopting a Plan of Dissolution and authorizing the

filing ofa Certificate of Dissolution in accordance with Section 1003 of the Not-for-Profit

Corporation Law. Copies of the Plan of Dissolution and accompanying Resolution, executed by

the Secretary of the Board of Directors, are attached hereto as Exhibit "B".

12. The corporation has no members.

13. A certified copy of the Corporation's Plan of Dissolution was filed with the

Office of the Attorney General.

14. The Corporation has carried out its Plan of Dissolution, and a copy of its final

report showing zero assets has been filed with the Attorney General.

15. Approval of the dissolution of the Corporation is required to be obtained from the

New York State Department of Health, and a copy of such approval is attached hereto as Exhibit

"C" :

16. With this Petition, the original Certificate of Dissolution is being submitted to the

Attorney General for approval pursuant to Not-for-Profit Corporation Law Section 1003.

WHEREFORE, the Corporation respectfully requests that the Attorney General approve

the Plan of Dissolution and the Certificate of Dissolution of The Albert Lindley Lee Memorial

Hospital, a not-for-profit corporation, pursuant to Not-for-Profit Corporation Law Sections 1002

and 1003.
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IN WITNESS WHEREFORE, the Corporation has caused this Petition to be executed this 3
rd

day of Novembm', 2011 by:
...

;t:;J~d~~
Dennis A. Casey
Executive Director

VERIFICATION

STATE OF NEW YORK
COUNTY OF :).:ff~t-So't'\

)
)SS.:

Dennis A. Casey} being duly swom, deposes and says:

I am the Executive Director ofThe Albert Lindley Lee Memorial Hospital, the

corporation named in the above Petition. and make this Verification at the direction of its Board

of Directors. I have read the foregoing Petition and know the contents thereof to be true ofmy

OWI~ knowledge, except those matters that are stated on information and belief and as to those

matters I believe them to be true.

Swo~n to before me this
~ day of November, 2011.

=i/l~JU:':> [1ftVi' ~~;~~~
Notary Public

FRANCES ANN PIETROSKI
NolafY Public, Slate 01 New YOIl(

No.01PIM68174
Qualified 11\ Jeffe/$Of\ eounttA'"

Commission Exolres Jun. 11~
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Exhibit "A"

Certificate of Incorporation
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f:xhibit "B"

Plan of Dissolution and Distribution of Assets dated September 15,2010
and Authorizing Resolution



PLAN OF DISSOLUTION
AND DISTRIBUTION OF ASSETS OF

THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL
a/kIa A.L. LEE MEMORIAL HOSPITAL

The Board of Directors ofThe Albert Lindley Lee Memorial Hospital aIkIa A.L. Lee
Memorial Hospital (the "Corporation'') having considered the advisability ofvoluntarily
dissolving the Corporation, and it being the unanimous opinion of the Board that dissolution is
advisable and in the best interests of the Corporation, and the Board having adopted, by
unanimous vote, a plan for a voluntary dissolution of the Corporation, does hereby resolve that
the Corporation be dissolved pursuant to Article 10 of the New York Not-For-Profit Corporation
Law, and that the Corporation's assets be distributed, in accordance with the following plan (the
"Plan"):

ARTICLE I
Background

1. The Corporation is a type-B New York not-for-profit corporation which, until
April 26, 2009, was licensed as an Article 28 acute care facility by the New York State
Department of Health and operated a 67-bed facility in Fulton, Oswego County, New York.

2. On November 28, 2006, the Commission on Health Care Facilities in the 21st

Century (commonly known as the "Berger Commission") released a report and
recommendations regarding the status ofhospitals and other health care providers in New York
State (the "Berger Commission Report''). The Berger Commission Report recommended that the
Corporation close all of its 67 beds by June 30, 2008. The closure recommendation was later
extended to June 30,2009.

3. On April 3, 2009 (the "Petition Date), the Corporation filed a voluntary petition
for reliefunder chapter 11 of the Bankruptcy Code with the United States Bankruptcy Court for
the Northern District ofNew York (the "Bankruptcy Court"). The chapter 11 case was filed in
order to wind-down the Corporation's operations in a controlled and orderly fashion, to
implement the closure recommendation of the Berger Commission and to effectuate the orderly
liquidation of its assets to address its creditors' claims.

4. The Corporation ceased all acute care hospital services and closed- its facility on
Apri126,2009.

5. The Board of Directors of the Corporation has determined that it would be in the
best interest of the Corporation's creditors to pursue sales of substantially all of the
Corporation's assets in the context of the chapter 11 bankruptcy proceeding. The Board of
Directors detennined that any delay would be detrimental to the Corporation's residents and to
its bankruptcy estate.
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6. Except as discussed below. the Corporation does not have any endowment or use
restricted funds.

ARTICL~II

Sale ofCorporation's Assets

1. The first step in the process ofthe dissolution of the Corporation will be the sale
ofsubstantially all of the assets of the Corporation.

2. Since April, 2009, the Corporation engaged in significant efforts to market
substantially all of its assets for sale. The Corporation and Oswego Hospital entered into an
Asset Purchase Agreement on April I, 2009, pursuant to which Oswego Hospital proposes to
purchase the real property in Fulton. New Yolk upon which the hospital facility is located,
certain real property improved by a medical office building located in Phoenix, New York and
certain identified equipment and furniture. The consideration to be paid by Oswego Hospital
under the Asset Purchase Agreement is $1,500,000.00 (the "Hospital Purchase Price"). The
Hospital Purchase Price is allocated among the subject assets as follows: $850,000 for the
Hospital Facility; $350,000 for the Phoenix Property; and $300,000 for the equipment and
furniture. The Hospital Purchase Price shall be paid in cash at the closing of the sale.

3. Oswego Hospital acted as a "stalking horse'" or designated bidder, at a public
auction ofthe assets described above pursuant to section 363 of the Bankruptcy Code which was
subject to higher and better offers (hereinafter, the "Oswego Hospital Sale"). The Oswego
Hospital Sale was approved by the Bankruptcy Court on July 6,2009. The Corporation
anticipates that this sale will Close during October 2010.

4. On July 8,2009, the Corporation and Great American Group, LLC ("Great
American") entered into the Equipment Purchase Agreement pursuant to which Great American
proposed to purchase from the Corporation certain assets consisting of excess medical

. equipment. furniture, fixtures and related items located at the hospital facility (the "Equipment
Assets"). The consideration to be paid by Great American for the Equipment Assets under the
Equipment Purchase Agreement was $115,000.00 payable in cash at closing (the "Equipment
Purchase Price"), which was subject to higher and/or better offers under the Bankruptcy Code.
The sale ofthe Equipment Assets was approved by the Bankruptcy Court pursuant to an order
dated July 30~ 2009. The sale closed during August 2009, and after certain adjustments at
closing, the final sale price paid by Great American was $95,000.00.

5. On June 5, 2009, the Corporation received a written purchase offer from
Centurion Service Group, LLC (UCenturion") pursuant to which Centurion proposed to purchase
from the Corporation fifty-three (53) 20-inch flat screen televisions (the "Televisions")
purchased by Corporation in 2005 and located at the hospital facility. On August 10, 2009, the
Bankruptcy Court entered an order approving the sale of the Televisions to Centurion and the
closing occurred shortly. thereafter. The aggregate consideration paid by Centurion for the
Televisions was $3,975.00 cash.
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6. The Corporation's auxiliary organization, which supported the Corporation and its
mission, maintained an operating account at HSBC Bank, a portion ofwhich, in the approximate
amount of$27,953.05, was reserved for four scholarships awards (the "Scholarship Funds").
The Scholarship Funds were donated to the auxiliary over many years in memory of various
deceased individuals. Similarly, the Corporation maintains a Certificate of Deposit Account with
KeyBank National Association with a current balance ofapproximately $8,202.62 which
contains funds in support ofthe Adolph Kalafarski Memorial Scholarship (the "Kalafarski
Scholarship"). The Corporation and its auxiliary desired to preserve the intent of the Auxiliary
Scholarships and Kalafarski Scholarship for the benefit of the community on a continuing basis.
On December 30, 2009, the Corporation transferred the Scholarship Funds to the Community
Foundation ofCentral New York, Inc. (the "Community Foundation,,), which has agreed to
maintain and administer the Scholarship Funds, and disburse annual awards to scholarship
recipients, on a continuing basis.

7. The Corporation also owned various items ofpersonal property of historical value
that have accumulated since the Corporation opened in 1910 which relate to the operation of the
Corporation. Most of the historical assets were bequeathed or donated to the Corporation over
the years. Included among the historical assets are twenty-two (22) watercolor paintings of
Fulton area buildings and landscapes by local artist Eugenijis Kaskin and one (1) painting by
local artist Ruth Pierce. On August 10, 2009, the Bankruptcy Court issued an order authorizing
the Corporation to donate the historical assets and paintings to the Friends ofHistory in Fulton
New York. Inc. so that an accurate assessment of their historical value may be'made, and so that
the items may be preserved for the good of the community. In addition. the Court authorized the
sale ofone (1) Kaskin painting to Fulton resident Teresa L. Czirr for the sum of$100.oo.

'8. The Corporation also owns certain restricted use funds which are comprised of
three (3) bequests or donations received over the years known as the Fulton War Chest fund, the
Lovejoy fund and the Osborne fund (collectively, the "Legacy Funds"). The principal amounts
of the funds total $20,322.00. The Corporation desires'to preserve the funds for the community
on a continuing basis and has elected to transfer the funds to the Community Foundation, which
has agreed to maintain and administer the funds in accordance with the Funds' donative intent.
The Legacy Funds will be transferred to the Community Foundation during September or
October 2010.

9. In addition to the real property encompassing the Hospital Facility and a medical
office building in Phoenix, New York, as of the April 3, 2009 bankruptcy, filing date, the
Corporation also owned the following eighteen (18) parcels ofcommercial and residential real
property located in the City of Fulton or Village of Phoenix, New York (collectively, the "Real
Properties"):

a. 406 Lyon Street, Fulton, New York
b. 502 South Fifth Street, Fulton, New York
c. 504 South Fifth Street, Fulton, New York
d. 506/508 South Fifth Street, Fulton, New York
e. 510 South Fifth Street, Fulton, New York
f. 370 South Fourth Street, Fulton, New York
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g. 451 South Fourth Street, Fulton, New York
h. 455 South Fourth Street, Fulto~ New York
i. 457 South Fourth Street, Fulton, New York
j. 459 South Fourth Street, Fulto~ New York
k. 509 South Fourth Streetl402 Lyon Street, Fulton, New York
1. 513 South Fourth Street, Fulto~ New York
m. 515-517 South Fourth Street, Fulto~ New York
n. 460 Park-Street, Fulton, New York
0.156 Chestnut Street, Phoenix, New York:

9. The Corporation also owned real property improved by a medical office building
located at 450 Fulton Street, Hannibal, New York. The Corporation estimates that the Hannibal
property is valued at approximately $400,000, however, it is encumbered by a mortgage lien in
favor of Fulton Savings Bank in the approximate amount of $423,000. This medical office
building was the subject ofa foreclosure sale conducted by Fulton Savings Bank on December 4,
2009. No proceeds from the foreclosure of the medical office building were paid to the
Corporation. '

10. Most of the Real Properties were listed for sale with real estate broker Century 21
Leah's Signature ("Century 21") of Fulton, New York pursuant to an Exclusive Right to Sell
Contract dated May 4,2009. To date, the Corporation has closed sales with respect to fourteen
(14) of the Real Properties. Four properties (one residence and three parking lot parcels) remain
unsold at this time and may be the subject ofauction sales if the Corporation does not receive
purchase offers for them by October 31, 2010.

11. The Corporation owned accounts receivable which were valued at approximately
$2,250,000 as ofthe Petition Date. The receivables were owed by third-party payers such as
insurance companies, Medicare, Medicaid, workers compensation and individual patients arising
from medical care provided by the Corporation in the ordinary course of its business (the
"Accounts Receivable"). On June 29, 2009, the Corporation retained a medical billing and
collection consultant to assist with the collection of the Accounts Receivable owed by
governmental or corporate payers. Those collection efforts concluded during December 2009.
On March 16, 2010, the Corporation retained ACL Adjus1ment Associates, Inc. to collect the
remaining Accounts Receivable owed from private individuals and supervise the collection of
other private-pay Accounts Receivable by three collection agencies. On September 16,2010, the
Bankruptcy Court approved the sale of most of the Accounts Receivable being collected by
collection agencies to Horizon Resources, LLC for $100,000.00.

12. On July 15,2010, the Bankruptcy Court entered an order confirming the
Corporation's Amended Chapter 11 Plan ofLiquidation (the ·'Plan"). The Plan provides for the
liquidation of the Corporation's assets as described above and the payment of the asset sale
proceeds to creditors in accordance with the priorities set forth in the Bankruptcy Code.

13. Any remaining assets will have de minimus value and will be liquidated by the
Corporation in the ordinary course of its wind-down.
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. ARTICLE III
Procedure for Dissolution

1. This Plan has been approved by the Corporation's Board of Directors.

2. The action of the Board of Directors shall suffice, and a Certificate of Dissolution
shall be executed and verified.

3. The Bankruptcy Court has approve the various asset sales described above
following the filing and hearing ofmotions on notice to the Office of the New York State
Attorney General (the "AO"), the New York. State Department ofHealth ("DOH"), the
CorpOration's creditors and other parties in interest.

4. After the approval ofa Justice of the Supreme Court is obtained and annexed
thereto, and all assets have been transferred by the Corporation in accordance with this Plan, the
Certificate of Dissolution shall be filed in accordance with requirements of law.

5. The Corporation's Plan has been confmned by the Bankruptcy Court and
dissolution of the Corporation may take place at the appropriate time thereafter,

6. No approval of the dissolution of the Corporation is required by any
governmental agency or officer, except the AO and the DOH.

7. To the extent that there are any assets in excess of the Corporation's liabilities,
they will be distributed to the Community Foundation (the "Residual Distributee"), which
qualifies as an exempt organization pursuant to § 501(c)(3) of the Internal Revenue Code of
1986, as amended, having purposes substantially similar to those of the Corporation. Proof of
such exemption is attached, as well as (a) certified copies of the Residual Distributee's

. organizational documents and any amendments thereto, (b) the Residual Distributee's financial
report for the last three years (or such lesser number of years that the Residual Distributee has
been in existence), and (c) a sworn affidavit from a Trustee or officer of the Residual Distributee
stating its purposes and that it is currently exempt from federal income taxation.

8. Within two hundred seventy (270) days after the date on which the Order
Approving Plan of Dissolution and Distribution ofAssets is signed by the Supreme Court, the
Corporation will carry out this Plan., pay its liabilities, distribute its assets and wind up its
business in accordance with this Plan.

ARTICLE IV
Procedure After Dissolution

I. All pending contracts (to the extent any remain following the Bankruptcy Sales)
shall be rejected and tenninated in accordance with section 365 of the Bankruptcy Code.
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2. All outstanding debts owing to the Corporation (to the extent any remain
following the Bankruptcy Sale) shall be collected as expeditiously as possible.

ARTICLE V
Distribution ofAssets

1. Liabilities of the Corporation shall be paid under the supervision and direction of
the Bankruptcy Court from the proceeds of the asset sales in accordance with the priorities set
forth in the Bankruptcy Code.

2. Any'excess monies shall be distributed to that organization set forth in the
provision contained in section seven (7) ofArticle III, above.
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CERTIFICATION

State ofNew York )
County of05wego ) 5S.:

I. Judy Young. Secretary ofThe Albert Lindley Lee Memorial Hospital aIkIa A.L. Lee
Memorial Hospital. hereby certify that a special meeting of the Board of Directors of the
Corporation was held at 7:30 a.m. on September 15.2010 at 510 South Fourth Street, Fulton,
New York and the within resolution was duly submitted and passed by a unanimous vote of the
Directors.

Date: September 15.2010
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THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL
alkJa A.L. LEE MEMORIAL HOSPITAL

LIST OF EXHIDITS TO PLAN OF DISSOLUTION AND DISTRIBUTION OF ASSETS

Exhibit A - Resolution of Board ofDirectors Adopting Plan ofDissolution and Distribution
of Assets ofThe Albert Lindley Lee Memorial Hospital alkJa A.L. Lee Memorial
Hospital

Exhibit B - Order Pursuant to Sections 363 and 105 of The Bankruptcy Code and Federal
Rule of Bankruptcy Procedure 6004 Approving Sale ofAssets to Oswego
Hospital Free and Clear ofAll Liens. Claims. Encumbrances and Other Interests

Exhibit C - Affidavit ofOfficer of recipient Corporation Regarding its Corporate Purposes.
Tax Exempt Status and Related Matters:

1. Distributee's Certificate of Incorporation and all Amendments.

2. Distributee's audited financial statements and Form 990 for its fiscal years
ended December 31. 2005. December 31. 2006 and December 31. 2007.

3. Distributee's Internal Revenue Service determination letter.
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BOARD OF DIRECfORS
OF THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL

Resolution Adopting Plan of Dissolution and Distribution of Assets
of The Albert Lindley Lee Memorial Hospital

WHEREAS, The Albert Lindley Lee Memorial Hospital a/k/a A.L. Lee Memorial
Hospital (the "Corporation'') is a Not-For-Profit Corporation organized under the laws of the
State ofNew York; and

WHEREAS, during November 2006, the Corporation was directed to cease operations
and close its facility in accordance with the recommendations of the Commission on Health Care
Facilities in the 21 st Century (the «Berger Commission"); and

WHEREAS, on April 3,2009, the Corporation filed a voluntary petition for relief under
chapter II of the United States Bankruptcy Code with the United States Bankruptcy Court for
the Northern District ofNew York and began the process of liquidating its assets for the benefit
of its creditors; and

WHEREAS, on April 26, 2009, the Corporation ceased providing alI acute care hospital
services and closed its hospital facility; and

WHEREAS, as a result of the closure of the hospital facility and the liquidation of the
Corporation's assets, it will be necessary for the Corporation to distnbute the asset sale proceeds
to creditors and to dissolve in accordance with Article 10 of the New York Not-For-Profit
Corporation Law; and

WHEREAS, on July 17,2009, the Corporation's Board ofDirectors adopted a Plan of
Dissolution and Distribution ofAssets in accordance with Article 10 ofthe New York Not-For­
Profit Corporation Law; and

WHEREAS, certain intervening events have required that the Plan of Dissolution and
Distribution be revised; and

WHEREAS, a revised Plan ofDissolution and Distribution ofAssets ofThe Albert
Lindley Lee Memorial Hospital a/k/a A.L. Lee Memorial Hospital dated as of September 15,
2010 (the "Plan") has been prepared in accordance with Article IO of the New York Not-For­
Profit Corporation Law and reviewed by the Board ofDirectors.

NOW, TIlEREFORE~BE IT RESOLVED BY TIlE BOARD OF DIRECTORS OF THE
ALBERT LINDLEY LEE MEMORIAL HOSPITAL a/k/a A.L. LEE MEMORIAL HOSPITAL
as follows:

Section I. The Board of Directors hereby fmds and determines that it is in the
Corporation's best interest to adopt the Plan and the Plan is hereby adopted in its entirety.

1749064.1 9113/2010



Exhibit A

Resolution ofBoard ofDirectors Adopting Plan ofDissolution and
Distribution ofAssets ofThe Albert Lindley Lee Memorial Hospital

a/k/a A.L. Lee Memorial Hospital

9 1588038.29113/2010



Section 2. In order to accomplish the dissolution of the Corporation and the distribution
ofassets as set forth in the Plan, the Corporation is hereby authorized to execute and deliver to
the United States Bankruptcy Court, the Office of the New York State Attorney General, the
New York State Supreme Court, and all other appropriate parties, all documents and agreements,
and perform all conditions that may be requested or required in connection therewith.

Section 3. Dennis Casey, who holds the title ofExecutive Director of the
Corporation, be and hereby is authorized to execute and deliver on behalfof the Corporation all
documents to be signed by the Corporation. Notwithstanding any other provision of these
resolutions, Mr. Casey is authorized to assent to changes, insertions, omissions and modifications
of the same. The execution of said documents by Mr. Casey shall be deemed to be complete
with full approval ofany such changes, insertions, omissions and modifications.

Section 4. The agents ofthe Corporation do and hereby are authorized and directed
to do or cause to be done all such other acts and things and to execute all such other documents,
certificates and instruments as in their judgment may be necessary or advisable in carrying out
the intents and purposes of all the resolutions adopted. at this meeting, and all actions heretofore
taken by the agents of the Corporation in connection with the subject matter of the resolutions
adopted at this meeting are hereby approved, ratified and confirmed in all respects.

Section 5. All of the foregoing resolutions are in furtherance of the lawful purposes
ofthe Corporation.

Section 6. The resolutions adopted herein shall take effect immediately and third
parties are authorized to rely upon such resolutions until written notice ofany change in said
resolutions, which shall not affect any actions taken prior to the receipt ofsuch notice.

2
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SECRETARY'S CERTIFICATION

I, the undersigned. Secretary of the Board of Directors ofThe Albert Lindley Lee
Memorial Hospital a/kIa A.L. Lee Memorial Hospital (the "Corporation"). do hereby certify:

1. That I have compared the armexed resolution of the Board of Directors of the
Corporation dated September 15.2010 with the original thereofon ftle in my office and the same
is a true an complete copy ofthe proceedings of the Board of Directors of the Corporation and of
such resolutions set forth therein and of the whole of said original so far as the same relates to
the subject matters therein referred to.

2. I further certify that the attached resolutions enacted by the Board of Directors of
the Corporation have not been amended or repealed and are in full force and effect on and as of
the date of this Certification.

IN WITNESS WHEREOF. I have hereunder set my hand on September 15.2010.

3
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF NEW YORK

In re:

THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL,
a/kJa A.L. LEE MEMORIAL HOSPITAL,

Debtor.

Case No. 09-30845
Chapter 11 Case

DEBTOR'S AMENDED CHAPTER 11 PLAN OF LIOUIDATION

BOND, SCHOENECK & KING, PLLC
Attorneysfor Debtor
The Albert Lindley Lee Memorial Hospital
a/kla A. L. Lee Memorial Hospital
Office and Post Office Address:
One Lincoln Center
Syracuse, New York 13202
Tel: (315) 218-8000
Fax: (315) 218-8100
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The Albert Lindley Lee Memorial Hospital a/kJa Lee Memorial Hospital (the "Debtor"),
proposes the following plan of liquidation (the "Plan") pursuant to § 1121 (a) oftitle II of the
United States Code.

ARTICLE I

DEFINITIONS

For purposes of this Plan, the following terms shall have the respective meanings as
hereinafter set forth. The capitalized terms used in this Plan shall at all times refer to tenus
defined in this Article I.

1.1 "Accounts" means all rights of the Debtor for payments for goods sold or
leased or for services rendered.

1.2 "Administrative Expense Claim" means any cost or expense of
administration of the Proceedings allowed under § 503(b) of the Bankruptcy Code including,
without limitation, any actual and necessary expenses of operating the Debtor's business together
with all allowances of compensation or reimbursement of expenses to the extent allowed under
§ 330 of the Bankruptcy Code.

1.3 "Administrative Expense Claimant" means a holder of an Allowed
Administrative Expense Claim.

1.4 "Allowed" means, with respect to Claims, (a) any Claim against any
Debtor, proof of which is timely filed or by order of the Bankruptcy Court is not or will not be
required to be filed, (b) any Claim that has been or is hereafter listed in the Schedules of
liabilities filed by the Debtor, as liquidated in amount and not disputed or contingent or (c) any
Claim allowed pursuant to this Plan and, in each such case in (a) and (b) above, to which either
(i) no objection to allowance has been interposed within the applicable period fixed by this Plan,
the Bankruptcy Code, the Bankruptcy Rules or the Bankruptcy Court or (ii) such objection is so
interposed and the Claim will have been allowed by a Final Order (but only to the extent so
allowed).

1.5 "Assets" means the assets of the Debtor, induding all cash, real property,
accounts, general intangibles and chattel paper.

1.6 "Bankruptcy Code" means that version of title 11 of the United States
Code, §§ 10 I, et seq., as amended, that was in effect on the Petition Date.

1.7 "Bankruptcy Court" means the United States Bankruptcy Court for the
Northern District of New York (Syracuse Division) in which the Chapter II Case is pending.

1.8 "Bankruptcy Rules" means the Federal Rules of Bankruptcy Procedure as
promulgated by the United States Supreme Court under § 2075 oftitle 28 of the United States
Code, as amended from time to time, applicable to the Chapter II Case under § 151 of title 28 of
the United States Code.
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1.9 "Cash" means cash, cash equivalents and readily marketable securities or
instruments, including, but not limited to, bank deposits, certified or cashiers checks, timed
certificates of deposit issued by any bank, commercial paper and readily marketable direct
obligations ofthe United States of America or agencies or instrumentalities thereof.

1.10 "Chapter I 1" means the provisions of chapter 1I of the Bankruptcy Code.

1. I I "Chapter I I Case" means the voluntary petition pursuant to chapter I 1 of
the Bankruptcy Code filed by the Debtor in the Bankruptcy Court and assigned case number 09­
30845.

I. I2 "Claim" means a claim against the Debtor as defined in § 10 I of the
Bankruptcy Code, to wit, (a) the right to payment whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured or unsecured; and (b) the right to an equitable remedy for breach of
performance if such breach gives rise to a payment whether or not such right to an equitable
remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed,
secured or unsecured.

I . I3 "Class" means any group of Claims c1assi fied by the Plan pursuant to
§ I 121(a)(I) of the Bankruptcy Code.

1.14 "Committee" means the Official Committee of Unsecured Creditors
appointed by the Office of the United States Trustee in the Chapter I I Case.

I. I5 "Confirmation Date" means the date of the entry by the Court of an Order
confirming this Plan.

I. I6 "Confirmation Order" means the Order entered by the Bankruptcy Court
confirming the Plan in accordance with Chapter 11.

I. I7 "Creditor" means any Entity that holds a Claim against the Debtor.

I. I8 "Debtor" means The Albert Lindley Lee Memorial Hospital alkJa A.L.
Lee Memorial Hospital, the debtor in possession with regard to the Chapter I I Case.

I. I9 "Disclosure Statement" means the disclosure statement relating to the
Plan, including, without limitation, all exhibits thereto, as approved by the Bankruptcy Court
pursuant to § 1125 of the Bankruptcy Code.

1.20 "Disputed Claim" means (a) any claim (other than any Allowed Claim)
which is scheduled as disputed, contingent or unliquidated or (b) any claim which has been filed
pursuant to § 501(a) of the Bankruptcy Code and as to which an objection to the allowance
thereof has been interposed within the time limitation fixed by the Bankruptcy Code or by the
Order of the Bankruptcy Court, which Objection has not been detennined in whole or in part by a
final Order.
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1.21 "Disputed Claim Reserve" means the reserve established for Disputed
Claims according to. this Plan.

1.22 "Distributions" means the payments to the various classes of Claims as
provided in this Plan.

1.23 "Distribution Dates" means such date(s) as the Debtor shall establish, in
its discretion, for making Distributions.

1.24 "Debtor Account" means the Debtor in Possession account maintained at
HSBC Bank, in which the Debtor has deposited, or shall deposit, all of its Cash and the
Proceeds.

1.25 "Effective Date" means a Business Day selected by the Debtor on or after
the Confirmation Date on which the conditions to the effectiveness of this Plan have been
satisfied or waived.

1.26 "Entity" means an individual, corporation, partnership, limited liability
company, association, joint stock company, joint venture, estate, trust, unincorporated
organization, or government or any political subdivision thereof, or other person or entity,
regardless of the form of the business organization.

1.27 "Final Order" means an order or judgment of the Bankruptcy Court
entered by the Clerk of the Bankruptcy Court on the docket in the Chapter 11 Case which has not
been reversed, vacated or stayed and as to which (i) the time to appeal, petition for certiorari, or
move for a new trial, reargument, or rehearing has expired and as to which no appeal, petition for
certiorari, or other proceeding for a new trial, reargument or rehearing shall then be pending, or
(ii) if an appeal, writ of certiorari, new trial, reargument, or rehearing thereof has been sought,
such order or judgment of the Bankruptcy Court shall have been affirmed by the highest court to
which such order was appealed, or certiorari shall have been denied, or a new trial, reargument,
or rehearing shall have been denied or resulted in no modification of such order, and the time to
take any further appeal, petition for certiorari, or move for a new trial, reargument, or rehearing
shall have expired.

1.28 "FSB" means Fulton Savings Bank.

1.29 "FSB Mortgages" means the various notes and mortgage liens recorded in
the Oswego County Clerk's Office in favor ofFSB covering certain parcels of real property
owned by the Debtor and located within Oswego County.

1.30 "FSB Mortgage Claims" means all Claims of FSB, as evidenced and
secured by, granted and set forth in the FSB Mortgages and other FSB Mortgage Oocuments.

1.31 "PSB Mortgage Documents" means all of those documents, agreements
and instruments evidencing and securing the FSB Mortgage Claims, including, without
limitation, the PSB Mortgages.
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1.32 "General Unsecured Claim" means any Claim arising prior to the Petition
Date as against the Debtor, other than an Administrative Claim, Priority Claim or Secured Claim.

1.33 "Hospital Facility" means the real property owned by the Debtor located
at 510 South Fourth Street, Fulton, New York 13069 and improved by a two-story hospital
building.

1.34 "Liquidation" means the determination by the Debtor of the extent and
nature of the Debtor's Assets and its liabilities and the orderly liquidation of the Assets and
distribution of the Proceeds.

1.35 "Liquidation Expenses" means the expenses incUlTed by the Debtor with
regard to the Liquidation including, without limitation, Administrative Expense Claims and
Priority Claims.

1.36 "Objection Deadline" has the meaning ascribed thereto in Section 6.1 of
this Plan.

1.37 "Oswego Hospital" means the not-for-profit entity located at 110 West
Sixth Street, Oswego, New York 13126.

1.38 "Pension Plan" means The Albert Lindley Lee Memorial Hospital
Retirement Plan and Trust.

1.39 "Petition Date" means April 3,2009, the date on which the Chapter 11
Case was commenced.

1.40 "Phoenix Property" means the real property owned by the Debtor located
at 7 Bridge Street, Phoenix, New York 13135 and improved by a medical office building.

1.41 "Plan" means this Chapter 11 Plan and any amendments hereto or
modification hereof made in accordance with chapter 11 of the Bankruptcy Code.

1.42 "Priority Claim" means the portion of an Allowed Claim entitled to
priority under § 507(a)(3) through § 507(a)(8) of the Bankruptcy Code.

1.43 "Proceeds" means net cash received from the sale, disposition or
liquidation of any Asset and any interest thereon.

1.44 "Professional Claim" means a claim for compensation and/or
reimbursement of expenses pursuant to sections 327, 328, 330, 331 or 503(b) of the Bankruptcy
Code relating to services, provided by a professional appointed in the Chapter 11 Case, incurred
on and after the Petition Date and prior to and including the Effective Date.

1.45 "Pro Rata Share" means, with respect to a claimant of a particular Class,
the proportion that the Allowed Claim or the then unpaid portion thereof of such claimant in such
Class bears to the aggregate Allowed Claims (or the aggregate then-unpaid portion thereof) of all
claimants in such Class. Included in such calculations shall be the full amount of Disputed
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Claims in the particular Class which have been asserted and which are otherwise pending and
which have not yet been allowed or otherwise disposed of.

1.46 "Schedules" means the schedules of assets and liabilities and the statement
of financial affairs filed by the Debtor under § 521 of the Bankruptcy Code, Bankruptcy Rule
1007 and the Official Bankruptcy Forms of the Bankruptcy Rules, as such schedules and
statement have been or may be supplemented or amended through the Confirmation Date.

1.47 "Section 503(b)(9) Claim" means any Administrative Expense Claim
arising under § 503(b)(9) of the Bankruptcy Code.

] .48 "Secured Claim" means a Claim (i) secured by collateral, to the extent of
the value of such collateral (a) as set forth in the Plan, (b) as agreed by the holder of such Claim
and the Debtor, or (c) as determined by a Final Order in accordance with § 506(a) of the
Bankruptcy Code, or (ii) secured by the amount of any rights of setoff of the holder thereof under
§ 553 of the Bankruptcy Code.

1.49 "Tangible Assets" means those items of furniture, equipment and other
personal property designated to be sold to Oswego Hospital pursuant to an Asset Purchase
Agreement dated April 1, 2009 and approved by the Bankruptcy Court.

1.50 "U.S. Trustee" means the Office of the United States Trustee for the
Northern District of New York.

1.51 The words "herein," "hereof," "hereto," "hereunder" and other words of
similar import refer to the Plan as a whole and not to any particular section, subsection, or clause
contained therein. Wherever from the context it appears appropriate, each term stated in either
the singular or the plural shall include the singular and the plural and pronouns stated in the
masculine, feminine, or neuter gender shall include the masculine, the feminine and the neuter.
A term used herein that is not defined herein shall have the meaning assigned to that term in the
Bankruptcy Code. The rules of construction contained in § 102 of the Bankruptcy Code shall
apply to the Plan. The headings in the Plan are for convenience of reference only and shall not
limit or otherwise affect the provisions hereof.

ARTICLE II

CLASSIFICAnON OF CLAIMS

Claims are classified for all purposes, including voting (unless otherwise
specified), confirmation and distribution pursuant to the Plan, as follows:

2.1 Class 1: FSB Mortgage Claims. Class 1 consists of the FSB Mortgage
Claims. For purposes of this Class, the FSB Mortgage Claims outstanding as of the date of this
Plan, and the locations of the real properties securing such Claims, are separately classified in
sub-classes, as follows:

Class lea) -7 Bridge Street, Phoenix, New York
Class 1(b) - 510 South Fifth Street, Fulton, New York
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Class ICc) - Consolidated Mortgage on the following:
370 South Fourth Street, Fulton, New York
451 South Fourth Street, Fulton, New York
455 South Fourth Street, Fulton, New York
515 South Fourth Street, Fulton, New York
517 South Fourth Street, Fulton, New York
510 South Fifth Street, Fulton, New York

2.2 Class 2: Administrative Expense Claims. Class 2 consists of holders of
Allowed Administrative Expense Claims. All of the Class 2 Claims remaining to be paid in the
Chapter II Case consist of (i) Professional Claims, (ii) quarterly fees due the Office of the
United States Trustee pursuant to 28 U.S.C. § I 930(a), (iii) all Allowed Section 503(b)(9)
Claims, (iv) all post-Petition Date tax claims ofgovernmental units, and (v) all credit, advances
and/or loans provided to, and/or debts incurred by, the Debtor after the Petition Date in the
ordinary course of the Debtor's business. Class 2 shall also include any Allowed Administrative
Expense Claim on behalf of the PBGe.

2.3 Class 3: Priority Claims. Class 3 consists of Allowed Priority Claims.

2.4 Class 4; General Unsecured Claims. Class 4 consists of all holders of
General Unsecured Claims, including General Unsecured Claims filed by the PBGC and all
deficiency claims asserted by FSB.

ARTICLE III

IMPAIRMENT

Classes I, 2 and 3 are not Impaired under the Plan and therefore are deemed to
accept the Plan. Class 4 is impaired under the Plan, and may vote to accept or reject the Plan.

ARTICLE IV

TREATMENT OF CLASSES

4.1 Class 1 - FSB Mortgage Claims.

(a) Treatment The Allowed Class I FSB Mortgage Claims shall be paid
upon the sales of the respective real properties securing the mortgage Liens on those properties.
FSB's mortgage Liens on the Debtor's real properties shall not be impaired. The Liens securing
and collateralizing the FSB Mortgage Claims, and evidenced by the FSB Mortgage Documents,
shall be retained and continned hereby as first or second priority mortgage Liens, as the case
may be, on, against and in respect of the Debtor's real properties. Neither such Liens, nor the
FSB Mortgage Documents, are modified in any way by the continnation of this Plan. The FSB
Mortgage Documents are and remain fully enforceable against the Debtor by their tenns. In the
event that a particular parcel of real property remains unsold on the Effective Date, the Debtor
will either, at the election ofFSB, execute a deed in lieu of foreclosure with respect to that
property or consent to the modification of the automatic stay so as to pennit FSB to commence a
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foreclosure action with respect to that property. If the indebtedness owed under the FSB
Mortgage Documents has been satisfied in full, the Debtor may seek to sell any remaining real
property by auction sale. Finally, to the extent that FSB shall assert any deficiency claims under
the FSB Mortgage Documents against the Debtor, such deficiency claims shall be treated as
Class 4 General Unsecured Claims.

(b) Impairment and Voting. The Class I FSB Mortgage Claim is not
Impaired and shall not be entitled to vote to accept or reject the Plan. Accordingly, the Class 1
Claim holder is deemed to have accepted the Plan.

4.2 Class 2 - Administrative Expense Claims.

ea) Distribution. Allowed Class 2 Administrative Expense Claims will be
paid in full, in cash, on the Effective Date. Each holder of an Administrative Expense Claim in
this Class shall be paid with priority as set forth in § 507(a)(1) of the Bankruptcy Code an
amount not to exceed the fuJI amount of its Claim prior to any Distribution to any holder of a
Claim in Classes 3 or 4. No payment shall be made to any claimant in this Class until the Claim
has been fixed and allowed by final and non-appealable order of the Court.

(b) Impairment and Voting. Class 2 Claims are not Impaired and shall not be
entitled to vote to accept or reject the Plan. Accordingly, the Class 2 Claim holders are deemed
to have accepted the Plan.

4.3 Class 3 - Priority Claims.

(a) Distribution. The holders of Allowed Class 3 Priority Claims shall be paid
in full, in the priority as set forth in § 507(a) of the Bankruptcy Code, on the Effective Date, prior
to any distribution to any holder of a Claim in Class 4. No payment shall be made to the
claimants in this Class unless, however, and until (i) aU Class I and Class 2 Claims have been
paid in fuIJ, and (ii) the Priority Claims have been fixed and aJlowed by a Final Order of the
Bankruptcy Court or determined to be undisputed, liquidated and not contingent. The Class 3
Priority Claims shall be paid without interest.

(b) Impairment and Voting. The Class 3 Priority Claims are not Impaired and
shall not be entitled to vote to accept or reject the Plan. Accordingly, the Class 3 Priority Claim
holders are deemed to have accepted the Plan.

4.4 Class 4 - General Unsecured Claims.

(a) Distributions. On or before the date that is 30 days following the date
upon which all the Class 4 Claims are finally determined, or the Effective Date, whichever is
later, each holder of an Allowed Class 4 General Unsecured Claim shall be paid a Distribution in
an amount equal to the Pro Rata Share of its Allowed Claim. At this time, the Debtor estimates
that the holders of Allowed Class 4 Claims will receive a distribution equal to approximately
25% of their Allowed Claims. It is possible, however, that additional :thnds may be distributed to
the Class 4 creditors if additional accounts receivable funds and avoidable transfers are
recovered by the Committee. The Class 4 General Unsecured Claims shall be paid without
interest. No payment shall be made to any claimant in this Class unless and until (i) all Class I,
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2 and 3 Claims have been paid in full; and (ii) such General Unsecured Claim has been fixed and
allowed by a Final Order of the Bankruptcy Court or determined to be undisputed, liquidated and
not contingent.

(b) Impairment and Voting. Class 4 is Impaired and therefore holders of
Class 4 General Unsecured Claims are entitled to vote to accept or reject the Plan.

The issuance of a Confirmation Order by this Court shall discharge the Debtor
from all obligations not explicitly treated under the Plan.

ARTICLE V

MEANS FOR EXECUTION OF THE PLAN

5.1 Distribution Sources and Methods. The Cash required to fund
Distributions to be made to claimants under this Plan will be funded from the liquidation of all
Assets of the Debtor and the recovery of funds to be reimbursed to the Debtor under the HEAL
Grant. Following the closing of the sale of the Hospital Facility, the Phoenix Property and the
Tangible Assets to Oswego Hospital, the closings of the sales of miscellaneous equipment,
personal property and real property, the collection of the Debtor's accounts receivable and the
recovery of the HEAL Grant funds, all Assets owned by the Debtor will have been liquidated
and the Proceeds totaling between $3,750,000 and $4,300,000 will be deposited into the Debtor
Account. To the extent that additional assets of the Debtor are thereafter recovered and/or
liquidated, the proceeds will be placed in the Debtor Account.

5.2 Persons Authorized to Implement Plan. Upon confirmation, the Debtor
and Bond, Schoeneck & King, PLLC, as counsel to the Debtor, shall be empowered and
authorized to (i) act as disbursing agents in connection with all Distributions to be made under
the Plan and (ii) perform all acts and to execute all documents and instruments necessary to
implement and fully consummate this Plan. Any members of the Debtor, its Board of Directors
or officers who act under this section shall not be paid for their services but will be allowed an
administrative expense claim for reasonable out-of-pocket expenses. Bond, Schoeneck & King,
PLLC shall be paid in accordance with the Court's orders relating to its appointment and
payment.

5.3 Cancellation of Equity Interests. Because the Debtor is a not-for-profit
corporation, there are no holders of equity interests. However, to the extent that assets remain
after payment in full of Creditor claims ("Excess Proceeds"), such Excess Proceeds shall be held
by the Debtor and paid in accordance with such order as may be entered by New York State
Supreme Court, Oswego County, pursuant to Sections 510 and 511 of the New York Not-For­
Profit Corporation Law.

5.4 Dissolution of Corporate Entity. Following the entry of an Order closing
the Chapter II Case, the Debtor's representatives shall, in their discretion, take any and all steps
deemed necessary to properly dissolve the Debtor's corporate entity, subject to the jurisdiction
and approval ofNew York State Supreme Court, Oswego County.
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ARTICLE VI

PROCEDURE FOR RESOLVING DISPUTED CLAIMS
AND IN RESPECT OF DISTRIBUTIONS

6.1 Objection Deadline. As soon as practicable, but in no event beyond sixty
(60) days after the Effective Date, unless otherwise authorized by the Bankruptcy Court upon ex
parte motion by the Debtor (the "Objection Deadline"), the Debtor shall file objections to Claims
with the Bankruptcy Court and serve such objections upon the holders of each of the Claims to
which objections are made, upon consultation with the Creditors' Committee.

6.2 Authority to Oppose Claims and Prosecute Estate Causes of Action.
Subject to (a) consultation with the Committee and (b) all necessary approvals from the
Bankruptcy Court, the Debtor shall have the exclusive privilege of objecting to, disputing,
defending against, and otherwise opposing, and the making, asserting, filing, litigation,
settlement or withdrawal of all objections to, Claims. The Debtor shall have the power to
preserve, fail to preserve, settle, compromise or litigate any claim or cause of action (except for
any claims or causes of action released or to be released pursuant to or in connection with this
Plan) before any applicable or appropriate court, panel, agency or tribunal (including, where
appropriate, the Bankruptcy Court) that the Debtor may have against any Entity based on acts,
omissions or events prior to the Effective Date. The Debtor shall continue to retain the services
of Bond, Schoeneck & King, PLLC, which shall be paid for services rendered during the post­
Confirmation period by the Debtor's estate.

6.3 No Distributions on Disputed Claims Pending Allowance.
Notwithstanding any other provision in this Plan, no payment or Distribution shall be made with
respect to any Claim to the extent it is a Disputed Claim unless and until such Claim becomes an
Allowed Claim consistent with this Plan.

6.4 No Distribution in Excess ofAmount of Allowed Claim. Notwithstanding
anything to the contrary herein, no holder of an Allowed Claim or Allowed Administrative
Expense Claim shall receive in respect of such Claim any Distribution in excess of the Allowed
amount of such Claim. Except as otherwise expressly provided herein, no Claim or
Administrative Expense Claim shall be Allowed to the extent it is for post-petition interest.

6.5 Determination by Bankruptcy Court. The amount of any Disputed Claim,
and the rights of the holder of such Claim, if any, to payment in respect thereof shall be
determined by the Bankruptcy Court, unless it shall have sooner become an Allowed Claim.

6.6 Unclaimed PropertylUnclaimed Personal Property. If any Distribution
remains unclaimed for a period of sixty (60) days after it has been delivered (or attempted to be
delivered) in accordance with this Plan to the holder entitled thereto, such unclaimed property
shall be forfeited by such holder. The holder of the Allowed Claim previously entitled to such
unclaimed property shall cease to be entitled thereto, and such property shall, to the extent
practicable in the Debtor's sole discretion, be redistributed to the holders of Allowed Claims
pursuant to this Plan.
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6.7 Third Party Agreements: Subordination. Except as set forth herein,
Distributions to the various Classes of Claims hereunder shall not affect the right of any Entity to
levy, garnish, attach or employ any other legal process with respect to such Distributions by
reason of any claimed contractual subordination rights, or otherwise. Distributions made by the
Debtor shall not be inconsistent with such contractual subordination provisions and may be
modified only by a Final Order directing that Distributions be made other than as provided in the
Plan and Confirmation Order; provided, however, that the Debtor (or any of its agents, members,
representatives, professionals or employees) shall not be liable to any Entity on account of
distributions which are ultimately determined to be inconsistent with inter~creditorcontractual
subordination agreements or rights unless such Distributions were made in bad faith or with
malicious intent.

6,8 Transmittal of Distributions and Notices

(a) Any property or notice which an Entity is or becomes entitled to
receive pursuant to this Plan may be delivered by regular mail, postage prepaid, in an envelope
addressed to that Entity at the address indicated on any notice of appearance filed in this Chapter
I I Case by that Entity or its authorized agent prior to the Effective Date. If no notice of
appearance has been filed, notice shall be sent to the address indicated on a properly filed proof
of claim or, absent such a proof of claim, the address set forth in the relevant Schedule ofassets
and liabilities for that Entity. Property distributed in accordance with this section shall be
deemed delivered to such Entity regardless of whether such property is actually received by that
Entity.

(b) A holder of an Administrative Expense Claim or Claim may
designate a different address for notices and/or Distributions by notifying the Debtor in writing
of that address. Any change of address of a party entitled to receive Distributions hereunder
must be provided to the Debtor by registered mail in order to be effective. Such notification
shall be effective upon receipt by the Debtor.

6.9 Disputed Payment. If any dispute arises as to the identity of a holder of an
Allowed Claim who is to receive any Distribution, the Debtor may, in lieu of making a
Distribution to such Entity, make such Distribution into a Disputed Claims Reserve until the
disposition thereof shall be determined by Bankruptcy Court order or by written agreement
among the interested parties to such dispute. The Debtor shall not have any liability if it acts in
accordance with this section.

6.10 Withholding Taxes and Expenses of Distribution. No federal, state or
local withholding taxes or other amounts required to be withheld under applicable law will be
deducted from Distributions made pursuant to this Plan. All Entities holding Claims and
receiving Distributions under the Plan are responsible for paying to the appropriate taxing
authorities the required amounts as defined in the applicable tax codes.

6.11 Method of Cash Distributions. Any Cash payment to be made by the
Debtor pursuant to this Plan will be in U.S. dol1ars and will be made by check.
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6.12 Fractional Cents/De Minimis Payment. When any payment of a fraction
of a cent would otherwise be called for, the actual payment shall reflect a rounding of such
fraction to the nearest whole cent (rounding down in the case of less than $0.50 and rounding up
in the case of$0.50 or more); provided, however, that in no event will an amount less than $1.00
be distributed. Any remaining unpaid amollnt in the Debtor's estate at the conclusion of the
Chapter 11 Case will be disbursed in accordance with a further order of New York State
Supreme Court, Oswego County.

6.13 Distributions on Non-Business Days. Any payment or Distribution due on
a day other than a Business Day shall be made, without interest, on the next Business Day.

ARTICLE VII

EXECUTORY CONTRACTS

7.1 Rejection of Executory Contracts. To the extent that any executory
contract or unexpired lease remains which has not been expressly assumed and assigned to a
third party, it shall be deemed rejected.

7.2 Bar Date for Filing Proofs of Claim Relating to Executory Contracts and
Unexpired Leases Rejected Pursuant to the Plan. Any creditor whose Claim arises from the
rejection of an executory contract or unexpired lease shall have thirty (30) days from the service
upon them of a copy of the Confirmation Order to file a Proof of Claim with the Bankruptcy
Court regarding such rejection. To the extent such Claim becomes an Allowed Claim, any such
person shall have the rights of a Class 4 Claimant with respect thereto. If such Proof of Claim is
not filed within the time specified herein, it shall be forever barred from assertion against the
Debtor or its property.

ARTICLE VIII

DISCHARGE AND RELEASE

8.1 Discharge and Release. On the Effective Date, the Debtor, the
Committee, the Committee's members and their respective Assets and properties will be
discharged and released from any debt, charge, liability, encumbrance, security interest, lien,
assignment, Claim or other Cause of Action of any kind, nature or description (including, but not
limited to, any claim of successor liability) that arose before the Effective Date, and any debt of
the kind specified in §§ 502(g), 502(h) or 502(i) of the Bankruptcy Code, whether or not a Proof
of Claim is filed or is deemed filed, whether or not such Claim is Allowed, and whether or not
the holder of such Claim has voted on this Plan including, without limitation, liabilities arising
under environmental laws in respect of the Debtor, or any of the Debtor's successors or assigns
or their respective Assets or properties, which result, in whole or in part, from any condition,
event, occurrence or happening prior to the Effective Date, whether known or unknown,
discovered or undiscovered, asserted or unasserted, latent or patent, and regardless of whether
any Claim was, is, or could have been asserted for such liability, and upon such discharge and
release, no such liabilities shall be obligations, liabilities, claims, liens or encumbrances against
the Debtor, and the Assets, whether under the doctrine of successor liability or otherwise.
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Nothing in the Debtor's bankruptcy proceedings, Confinnation Order, Plan, the
Bankruptcy Code (and section 1141 thereot), or any other document filed in the Chapter II
Case shall in any way be construed to discharge, release, limit, or relieve the Debtor or any other
party, in any capacity, from any liability or responsibility with respect to the Pension Plan or any
other defined benefit pension plan under any law, governmental policy or regulatory provision.
The PBGC and the Pension Plan shall not be enjoined or precluded from enforcing such liability
or responsibility by any of the provisions of the Plan, Confinnation Order, Bankruptcy Code or
any other document filed in the Chapter 11 Case.

In addition, nothing in the Debtor's bankruptcy proceedings, Confirmation Order
or the Plan shall effect a release of any claim by the United States Government or any of its
agencies or any state and local authority whatsoever, including, without limitation, any Claim
arising under the Internal Revenue Code, the environmental laws or any criminal laws of the
United States or any state and local authority against the Released Parties, nor shall anything in
the Confinnation Order or the Plan enjoin the United States or any state or local authority from
bringing any claim, suit, action or other proceedings against the Released Parties for any liability
whatsoever, including, without limitation, any claim, suit or action arising under the Internal
Revenue Code, the environmental laws or any criminal laws of the United States or any state or
local authority, nor shall anything in the Confinnation Order or the Plan exculpate any party
from any liability to the United States Government or any of its agencies or any state and local
authority whatsoever, including any liabilities arising under the Internal Revenue Code, the
environmental laws or any criminal laws of the United States or any state and local authority
against the Released Parties.

8.2 Full Satisfaction. Furthermore, but in no way limiting the generality of the
foregoing, except as otherwise specifically provided by this Plan, the distributions and rights that
are provided in this Plan will be in complete satisfaction, discharge and release, effective as of
the Effective Date, of (i) all Claims and Causes ofAction against, liabilities of, liens on, charges,
encumbrances, security interests, obligations of and interests in the Debtor, the Assets, or the
direct or indirect Assets and properties of the Debtor, whether known or unknown, and (ii) all
Causes of Action, whether known or unknown, either directly or derivatively through the
Debtors, or the successors and assigns of the Debtor based on the same subject matter as any
Claim or any other interests, in each case, regardless ofwhether a Proof of Claim was filed,
whether or not Allowed, and whether or not the holder of the Claim has voted on this Plan, or
based on any act or omission, transaction or other activity or security, instrument or other
agreement of any kind or nature .occurring, arising or existing prior to the Effective Date that was
or could have been the subject of any Claim, in each case regardless of whether a proof of Claim
was filed, whether or not Allowed and whether or not the holder of the Claim has voted on this
Plan.

8.3 Injunction Through Effective Date. Except as expressly provided for in
the Plan, all injunctions, liens or stays entered in the Chapter II Case and existing immediately
before the Effective Date will remain in full force and effect until the Effective Date.

8.4 Exculpation. The Debtor, the Committee and their respective present and
fonner officers, directors, members, representatives, board members, employees, advisors,
attorneys and agents acting in such capacity shall have no liability whatsoever to any holder or
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purported holder of an Administrative Expense Claim or Claim for any act or omission,
specifically in connection with, or arising out of, this Plan, the Disclosure Statement, the
negotiation of the Plan, the pursuit of approval of this Disclosure Statement or the solicitation of
votes for confirmation of the Plan, the consummation of the Plan, the administration of the Plan
or the property to be distributed under the Plan, or any transaction contemplated by the Plan or
this Disclosure Statement or in furtherance thereof, except for willful misconduct or gross
negligence as determined by a Final Order, and, in all respects, shall be entitled to rely upon the
advice of counsel with respect to their duties and responsibilities under the Plan. This
Exculpation clause shalI not be effective concerning the conduct of the Chapter 11 Case
generally.

Nothing in this section shall (i) be construed to exculpate any entity from fraud,
gross negligence, willful misconduct, malpractice, criminal conduct, misuse of confidential
information that causes damages, or ultra vires acts or (ii) limit the liability of the professionals
of the Debtors and the Committee to their respective clients pursuant to N. Y. Camp. Codes R. &
Regs. tit. 22 § 1200.8, Rule 1.8(h)(l) (2009).

8.5 Permanent Injunction.

(a) Except as expressly provided for in the Plan, all Entities are precluded and
permanently enjoined from asserting against: (i) the Debtor and/or (ii) the officers and directors
thereof, and/or (iii) the respective Assets and property of any of the foregoing, any Claim, which
is discharged pursuant to § 8.1 or § 8.6, or satisfied pursuant to § 8.2, of the Plan.

(b) Scope of Release and Injunction Hereunder. The injunction provisions set
forth in § 8.5 of the Plan and the release provisions set forth in §§ 8.1 of the Plan, only release
and enjoin prosecution of (a) any Claims discharged under § 8.1 of the Plan, (b) Claims satisfied
under § 8.2 of the Plan and (c) Claims and causes of action which are released, cancelled or
compromised by the Debtor pursuant to § 6.2 of the Plan, as set forth therein.

8.6 Binding Effect. On the Effective Date, according to § 1141 of the
Bankruptcy Code, the provisions of this Plan will bind the Debtor, the Committee, any Entity
acquiring Assets under this Plan, and any holder of a Claim, whether or not the Claim is
Impaired under this Plan and whether or not the holder of the Claim has accepted this Plan.

ARTICLE IX

CAUSES OF ACTION

9.1 The Debtor will retain and have the right to enforce any and all present
and future rights, claims, avoidance actions, or any other causes of action against any Entity,
including rights that arise before, on or after the Petition Date. Except as provided for in the
Plan, all present Or further rights, claims avoidance actions, or other causes of action against any
Entity that existed prior to the Effective Date are preserved without limitation. The Debtor may
settle any such action as it deems appropriate without further Bankruptcy Court approval or any
additional notice that Rule 9019 of the Federal Rules of Bankruptcy Procedure would otherwise
require.
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As of the date of the Plan, the Debtor and the Committee continue to analyze
potential causes of action under §§ 544,545,546,547,548,549,550,551,553 and 554 of the
Bankruptcy Code. Subject to (a) consultation with the Debtor, and (b) all necessary approvals
from the Bankruptcy Court, in the event, and to the extent, that (a) the Committee makes a
determination that there are valid causes of action to be prosecuted, and (b) Claims are not paid
in full, the Committee will either prosecute, or direct the Debtor to prosecute, such causes of
action, and the Proceeds thereof will be distributed to the holders of Allowed Claims in
accordance with Section 5.1 of the Plan.

ARTICLE X

MODIFICATION OF THIS PLAN

10.1 Modification. The Debtor reserves its right, according to the Bankruptcy
Code, to amend or modifY the Plan before its substantial consummation. After the Confirmation
Date, the Debtor may, upon order of the Bankruptcy Court, and according to § 1127(b) of the
Bankruptcy Code, remedy any defect or omission, or reconcile any inconsistencies in the Plan in
such manner as may be necessary to carry out the purposes and intentions of the Plan. A
Claimant that has accepted or rejected the Plan will be deemed to have either accepted or
rejected, as the case may be, the Plan as modified or amended, even if the modifications or
amendments are made after the solicitation of votes of acceptance or rejection of the Plan, unless
the Bankruptcy Court orders that such Claimant may change its previous vote within a time
established by the Bankruptcy Court for such change to be made.

10.2 Prior Votes on Modification. A Claimant that has accepted or rejected this
Plan will be deemed to have either accepted or rejected, as the case may be, this Plan as modified
or amended, even if the modifications or amendments are made after the solicitation of votes of
acceptance or rejection of this Plan, unless the Bankruptcy Court orders that such Claimant may
change its previous vote within a time established by the Bankruptcy Court for such change to be
made.

ARTICLE XI

GENERAL PROVISIONS

11.1 Notices. Except as otherwise specified, all notices and requests will be
given by any written means, including but not limited to, telex, telecopy, telegram, facsimile,
first class mail, express mail or similar overnight delivery service and hand delivered letters, and
any such notice or request will be deemed to have been given when received. Notices will be
delivered as follows:
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To the DeQtor:

Stephen A. Donato, Esq.
Camille W. Hill, Esq.
Bond, Schoeneck & King, PLLC
One Lincoln Center
Syracuse, New York 13202
Phone:(315) 218-8000
Fax: (315) 218-8100

To the Committee:

Robert M. Hirsh, Esq.
Arent Fox LLP
1675 Broadway
New York, New York 10019
Phone: (212) 484-3900
Fax: (212) 484-3990

To the Office of the U.S. Trustee:

Office of the United States Trustee
Attn: Guy A. Van Baalen, Esq.
105 U.S. Courthouse, 10 Broad Street
Utica, New York 13501
Phone: (315) 793-8191
Fax: (315) 793-8133

11.2 Confirmation by Non-Acceptance Method. The Debtor hereby requests
contirmation of this Plan pursuant to Bankruptcy Code § 1129(b) with respect to any Impaired
Class that does not vote to accept this Plan.

11.3 Payment of Statutory Fees. All fees payable pursuant to 28 U.S.C. § 1930
of the United States Code will be paid until the Court enters a Final Decree closing the Chapter
11 Case.

1104 Headings. The headings used in this Plan are inserted for convenience
only and constitute neither part of this Plan nor in any manner affect the provisions or
interpretations of this Plan.

11.5 Enforceability. Should any provision of this Plan be determined to be
unenforceable for any reason, such determination will in no way limit or affect the enforceability
or operative effect of any other provision of this Plan.

11.6 Exemption from Transfer Taxes. Pursuant to § I 146(a) of the Bankruptcy
Code, the issuance, transfer or exchange of notes, documents, agreements, or instruments under
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this Plan, in furtherance of, or in connection with this Plan, shall not be subject to any stamp, real
estate transfer, mortgage recording or other similar tax.

11.7 Closing of Chapter II Case. The Chapter 11 Case shall be closed on the
earliest date possible after all cash distributions required to be made under this Plan have been
made, after all property in the possession of the Debtor under this Plan has been fully
administered or abandoned, after all actions relating to Claims by or against the estate of the
Debtor have been concluded, after any other matter which may have theretofore have arisen
under the article "Retention of Jurisdiction" shall have been concluded, and upon the Court's
approval of the final report filed by the Debtor.

ARTICLE XlI

RETENTION OF JURISDICTION

12.1 The Bankruptcy Court will retain jurisdiction of all matters arising out of
or related to the Chapter 11 Case and this Plan as long as necessary for the purposes of
§§ I05(a), 1127, 1142(a) and 1144 of the Bankruptcy Code and for, inter alia, the following non·
inclusive purposes:

(a) to decide any objections to the allowance, disallowance or
subordination of Claims or a controversy as to the classification of Claims;

(b) to decide and fix (i) all Administrative Expense Claims, (ii)
Secured Claims, (iii) Priority Claims, (iv) General Unsecured Claims, (v) Claims arising from
the rejection of any executory contracts or unexpired leases, and (vi) any other fee and expense
authorized to be paid or reimbursed under the Bankruptcy Code;

(c) to liquidate or estimate damages or detennine the manner and time
for such liquidation or estimation in connection with any Disputed, contingent or unliquidated
Claims;

(d) to adjudicate any matters as may be provided for in the
Continnation Order;

(e) to effectuate Distributions under and enforce the provisions of this
Plan;

(f) to hear and detennine any pending applications, adversary
proceedings or contested matter including all controversies, suits and disputes that may arise in
connection with the interpretation or enforcement of this Plan, and matters concerning state,
local and federal taxes according to §§ 346,505 and 1146 of the Bankruptcy Code;

(g) to amend or to correct any defect, cure any omission or reconcile
any inconsistency in this Plan or the Confirmation Order as may be necessary to carry out the
purposes and intent of this Plan;
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(h) to enter and implement such orders as may be appropriate in the
event the Confirmation Order is for any reason stayed, reversed, revoked or vacated;

(i) to consider any modification of this Plan pursuant to § 1127 of the
Bankruptcy Code or modification of the Plan after substantial consummation, as such term is
defined in § 110 I(2) of the Bankruptcy Code;

0) to detennine such other matters as may be provided for in the
Confirmation Order or as may be authorized under the provisions of the Bankruptcy Code to the
maximum extent of its jurisdiction; and

(k) to enter a final decree closing the Chapter 11 Case.

[The remainder of this page is intentionally left blank; signature page follows]
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Dated: March 5, 2010
Syracuse, New York

Dated: March 5, 2010
Fulton, New York

By:

By;

BOND, SCHOENECK & KING, PLLC
Attorneys for the Debtor

Stephen A. Donato, Esq., of counsel
Camille W. Hill, Esq., of counsel
Office and Post Office Address:
One Lincoln Center
Syracuse, New York 13202
Telephone: (315) 218-8000

THE ALBERT LINDLEY LEE
MEMOlUAL HOSPITAL a/k/a A.L. LEE
MEMOlUAL HOSPITAL

Dennis A. Casey, Executive Dil:e or
/
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF NEW YORK

In re:

THE ALBERT LINDLEY LEE MEMORIAL HOSPITAL
a/kIa A.L. LEE MEMORIAL HOSPITAL,

RECEIVED
.« 122018

OffICE OF THEBA~....
S~.

Case No. 09-30845
Chapter 11 Case

Debtor.

ORDER CONFIRMING DEBTOR'S AMENDED
CHAPTER II PLA.~OF LIQUIDATION
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- -.
Debtor The Albert Lindley Lee Memorial Hospital, a/kIa A.L. Lee Memorial Hospital

(the "Debtor") having filed a voluntary petition for reliefpursuant to chapter 11 of title 11 of the

United States Code, §§ 101 et seq. (the "Bankruptcy Code") on April 3, 2009 (the "Petition

Date"); and the Debtor having filed its Amended Chapter 11 Plan of Liquidation dated March 5,

2010 with this Court on March 12,2010 (the "Plan"); and the Debtor having filed its Amended

Disclosure Statement to Accompany Debtor's Amended Chapter 11 Plan of Liquidation dated

March 5, 2010 with this Court on March 12,2010 (the "Disclosure Statement''); and the Court

having approved the Disclosure Statement by Order Approving Amended Disclosure Statement

and Fixing Time for Hearing on Confirmation, Filing Acceptances or Rejections ofman, ~
')-'" ,,-::>
.. ~~~ S=:

Combined with Notice Thereofon March 16, 2010 (the "Disclosure Statement APP-r9vaI r
.. '::-J ~'~~.,: ...-

Order"); and the Court having approved certain Solicitation and Voting Procedureiif~t~e fs11n
~:?~~-' ~~

as set forth in the Disclosure Statement Approval Order; and the Court having fixed~ 28£
~ .;:­

2010 as the last date for voting on the Plan (the "Voting Deadline") and June 3, 2010 as the f£t

date for filing objections to the Plan (the "Objection Deadline"): and the Court having scheduled
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a hearing to consider confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code

(the "Confirmation Hearing") for June 10,2010 in Syracuse, New York; and due notice of the

Voting Deadline, the Objection Deadline and the Confirmation Hearing having been given to the

Debtor's creditors, and other parties in interest in accordance with the Bankruptcy Code and the

Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"); and the Court having found

that the Disclosure Statement and the Plan were transmitted to all of the Debtor's impaired

creditors entitled to vote on the Plan; and upon the Certificate of Service of Kristin Doner of

Bond, Schoeneck & King, PLLC filed on April 15,2010 (the "Mailing Certificate"); and upon

the Ballot Certification Pursuant to Local Rule 3018-1 (b) by Camille W. Hill, Esq. dated June 2,

2010 (the "Ballot Certification"); and upon reading and filing the Statement in Response to

Confirmation of the Debtor's Amended Plan Filed on March 12,2010 by Oswego Hospital dated

May 11,2010, the United States Trustee's Limited Objection to Debtor's Amended Plan of

Liquidation dated May 26, 2010 and the Objection of the Pension Benefit Guaranty Corporation

to the Debtor's Amended Chapter 11 Plan of Liquidation dated June 1,2010 in opposition to

Confirmation of the Plan; and the Confirmation Hearing having been held on June 10, 2010 in

Syracuse, New York; and the Debtor having appeared by Bond, Schoeneck & King, PLLC

(Stephen A. Donato, Esq. and Camille W. Hill, Esq., of counsel) in support of Confirmation of

the Plan; and appearances having been entered on behalf of the Official Committee of Unsecured

Creditors by Arent Fox LLP (David Kozlowski, Esq., of counsel), Oswego Hospital by Harris

Beach, PLLC (Lee E. Woodard, Esq., of counsel), the Pension Benefit Guaranty Corporation by

Vicente M. Murren, Esq., and the Office of the United States Trustee by Guy A. Van Baalen,

Esq.; and all objections to Confirmation of the Plan having been withdrawn or otherwise
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resolved; and upon the record of the proceedings throughout the Chapter II Case l and at the

Confirmation Hearing; and upon due deliberation and sufficient cause appearing therefor,

The Court hereby FINDS AND DETERMINES that:

A. The findings and conclusions set forth herein constitute the Court's findings of

fact and conclusions oflaw pursuant to Bankruptcy Rule 7052, made applicable to this

proceeding pursuant to Bankruptcy Rule 9014. To the extent that any finding of fact shaIllater

be determined to be a conclusion of law it shaH be so deemed and vice versa. Capitalized terms

used but not otherwise defined herein shall have the meanings ascribed to them in the Plan or the

Disclosure Statement, as applicable.

B. This Court has jurisdiction over the Plan and Confirmation of the Plan pursuant to

28 U.S.c. §§ 157 and 1334. Confirmation ofthe Plan is a core proceeding pursuant to 28 U.S.C.

§ I57(b)(2){L). Venue of the Debtor's chapter 11 case is proper pursuant to 28 U.S.C. §§ 1408

and 1409.

C. This Court takes judicial notice of the docket of this Chapter II Case maintained

by the Clerk of the Court, including, without limitation, all pleadings and other documents filed,

all orders entered, and all evidence and arguments made, proffered or adduced at the hearings

held before the Court during the pendency of the Chapter II Case, including, without limitation,

the hearing to consider the adequacy of the Disclosure Statement.

D. The Plan is modified as more fuHy set forth herein and as appearing on the record

of the Confirmation Hearing, and such modifications are made for cause, consistent with section

1127 of the Bankruptcy Code.

I All capitalized terms not defined herein shall have the meanings ascrIbed to them in the Debtor's Plan and
Disclosure Statement.
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E. In accordance with the Disclosure Statement Approval Order, the applicable

sections of the Bankruptcy Code and the Bankruptcy Rules, including, but not limited to,

Bankruptcy Rules 2002, 3017 and 3020, due notice of the Confirmation Hearing and the

opportunity to object to confirmation oftbe Plan was given to the Debtor's creditors and all other

parties in interest. Such notice of the Confirmation Hearing and the opportunity to object to

Confirmation of the Plan was timely, sufficient and adequate, and no other or further notice is

required.

F. In accordance with Bankruptcy Rule 3017(d) and the Disclosure Statement

Approval Order, copies of the (1) Plan and Disclosure Statement, (II) the Disclosure Statement

Approval Order, (III) a Ballot for voting on the Plan, (IV) the Disclosure Statement Approval

Order, (V) a Letter from Counsel for the Official Committee of Unsecured Creditors dated April

6,2010 in support of the Plan, and (VI) Notice of Bar Date and Procedures for Filing Requests

for Payment of Administrative Expense Claims and Claims Under Section 503(b)(9) of the

Bankruptcy Code dated April 1, 20I0 (collectively, the "Solicitation Package") were transmitted

to holders of Claims in Class 4 under the Plan (collectively, the "Voting Class"). Such

transmittal and the Solicitation Package, and the time periods and dates provided therein and

employed in connection therewith, were timely, sufficient and adequate and no other or further

notice or action is required.

G. In accordance with Bankruptcy Rule 3017(d) and the Disclosure Statement

Approval Order, and as set forth in the Mailing Certification, notice of the Confirmation Hearing

was transmitted to holders of Claims in Classes I, 2, 3 and 4 under the Plan and to all other

parties in interest.
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H. Votes for acceptance or rejection of the Plan were solicited in good faith and in

compliance with sections 1125 and 1126 ofthe Bankruptcy Code, Bankruptcy Rules 3017 and

3018, the applicable provisions of the Disclosure Statement, the Disclosure Statement Approval

Order, all other applicable provisions of the Bankruptcy Code and all other applicable rules, laws

and regulations.

1. All procedures used to distribute to the applicable holders of Claims and to

tabulate the Ballots as set forth in the Ballot Certification, were fair and appropriate and

conducted in accordance with the Bankruptcy Code, the Bankruptcy Rules, the Local Rules of

this Court, the Disclosure Statement Approval Order and all other applicable rules, laws and

regulations.

1. The Debtor, as the proponent of the Plan, has met its burden of proving the

elements of sections 1129(a) of the Bankruptcy Code as more fully set forth below, by a

preponderance of the evidence, which is the applicable evidentiary standard in this Court for

Confirmation of the Plan.

K. Pursuant to sections 1122(a) and 1123(a)(1) of the Bankruptcy Code, Article II of

the Plan designates separate classes of Claims, each ofwhich contains only Claims that are

substantially similar to the other Claims within that Class. Valid business, factual and legal

reasons exist for separately classifying the various classes of Claims contained in the Plan, and

such Classes do not unfairly discriminate among holders of Claims. Pursuant to section

1123(a)(2) and 1123(a)(3) of the Bankruptcy Code, Article III of the Plan identifies each Class

that is impaired and each Class that is unimpaired under the Plan, and specifies the treatment

provided to each Class. Pursuant to section 1123(a)(4) of the Bankruptcy Code, Article IV of the

Plan provides for the same treatment of each Claim in a particular Class.
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L. Pursuant to section 1123(a)(5) of the Bankruptcy Code, Article V and other

provisions of the Plan and the Confirmation Order provide adequate means for the Plan's

implementation.

M. Pursuant to section 1123(a)(7) of the Bankruptcy Code, the Plan contains only

provisions that are consistent with the interests of the holders of Claims and with public policy

with respect to the manner of selection of any member, officer, director, or trustee under the Plan
.

and any successor to such of member, officer, director or trustee, and therefore section

I I23(a)(7) of the Bankruptcy Code is satisfied.

N. The Plan is dated and identifies the entity submitting it, thereby satisfying

Bankruptcy Rule 3016(a).

O. In accordance with section 1123(b)(6) ofllie Bankruptcy Code, the provisions of

the Plan are appropriate and consistent with the applicable provisions of the Bankruptcy Code

including, without limitation, provisions for (a) distributions to Creditors, (b) the rejection or

assumption of certain executory contracts and unexpired leases, including, without limitation,

those identified and listed below in this Order, (c) the retention of and right to enforce, sue on,

settle or compromise (or to refuse to do any of the foregoing with respect to) certain claims or

causes of action against third parties, to the extent not waived or released under the Plan and (d)

the transactions contemplated pursuant to Section 5.1 of the Plan.

P. Claims in Classes 1,2 and 3 are unimpaired under the Plan and, pursuant to

section I I26(f) of the Bankruptcy Code, the votes of such holders have not been solicited as such

Classes are conclusively presumed to have accepted the Plan.

Q. Claims in Class 4 are impaired under, and are entitled to vote on, the Plan.
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R. In accordance with section 1126(c) of the Bankruptcy Code and as set forth in the

Ballot Certification, Class 4 has voted to accept the Plan, in that 95.48% in amount and 95.24%

in number of the Claims in such Class that actually voted on the Plan have voted to accept the

Plan.

S. Based upon the record before this Court in this Chapter 11 Case, the Debtor and

its current officers, directors, employees, agents, advisors, attorneys and other representatives

have acted in good faith within the meaning ofsection I125(e) of the Bankruptcy Code in

compliance with the applicable provisions of the Bankruptcy Code and Bankruptcy Rules in

connection with all their respective activities relating to the solicitation ofacceptances to the

Plan and their participation in the activities described in section 1125 of the Bankruptcy Code,

and are entitled to the protections afforded by section I125(e) of the Bankruptcy Code and the

exculpation provisions set forth in the Plan.

T. The Plan complies with the applicable provisions of the Bankruptcy Code, as

required by section I 129(a)( I) of the Bankruptcy Code.

U. The Debtor, as the proponent of the Plan, has complied with the applicable

provisions of the Bankruptcy Code, as required by section 1129(a)(2) of the Bankruptcy Code.

Specifically, the Debtor is a proper debtor under section I09(d) of the Bankruptcy Code and is a

proper proponent of the Plan under section 1121(a) of the Bankruptcy Code. Throughout the

Chapter II Case and, specifically, in transmitting the Solicitation Packages and notice of the

Confirmation Hearing, and in soliciting and tabulating votes on the Plan, the Debtor has

complied with the applicable provisions of the Bankruptcy Code and the Bankruptcy Rules,

including as provided or permitted by Orders of this Court.
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V. The Plan has been proposed in good faith and not by any means forbidden by law,

in compliance with section 1129(a)(3) of the Bankruptcy Code. In determining that the Plan has

been proposed in good faith, this Court has examined the totality of the circumstances

surrounding the filing of the Chapter 11 Case. The Chapter 11 Case was filed, and the Plan was

proposed, wi th the legitimate and honest purposes of liquidating the Debtor's assets and

maximizing the value of the Debtor's estate to provide the maximum recovery to Claim holders

under the circumstances.

W. The Debtor, and its present or former officers, directors, employees, affiliates and

attorneys, have acted in good faith, and have satisfied their duties to all third persons, as

applicable, in connection with the management and operation of the Debtor, the formulation,

negotiation, proposal and implementation of the Plan and every contract, instrument, document

or other agreement related thereto, and all actions related to the Chapter 11 Case.

X. Any payment made or to be made by the Debtor for services or for costs and

expenses in or in connection with the Chapter 11 Case, or in connection with the Plan and

incident to the Chapter 11 Case incurred through the Effective Date, has been approved by, or is

subject to the approval of, the Bankruptcy Court as reasonable, thereby satisfying section

1129(a)(4) of the Bankruptcy Code.

Y. The Debtor has complied with section 1129(a)(5) of the Bankruptcy Code by

disclosing the identity of the officers, directors and insiders continuing to serve in such roles, as

set forth on the record at the Confirmation Hearing.

Z. The Plan does not provide for any change in rates over which a governmental

regulatory commission has jurisdiction. Accordingly, section 1129(a)(6) of the Bankruptcy

Code is inapplicable to the Plan.
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AA. The Plan satisfies section 1129(a)(7) of the Bankruptcy Code. The Disclosure

Statement and Plan establish that each holder of an impaired Claim either has accepted the Plan

or will receive or retain under the Plan, on account of such Claim, property of a value, as of the

Effective Date, that is not less than the amount that such holder would receive or retain if the

Debtor was liquidated under Chapter 7 of the Bankruptcy Code on such date.

BB. The treatment of Administrative Expense Claims and Section 503(b)(9) Claims

pursuant to Section 4.2 of the Plan satisfies the requirements of section I I29(a)(9)(A) of the

Bankruptcy Code.

CC. In compliance with sections 1129(a)(9)(B), (C) and (0) of the Bankruptcy Code,

Section 4.3 of the Plan provides that holders ofpriority claims of the kind specified in said

sections, ifany, will receive cash on the Effective Date of the Plan equal to the allowed amount

of such claim.

DD. The Debtor has either assumed or rejected all pre-petition executory contracts and

unexpired leases pursuant to section 365(a) of the Bankruptcy Code, and procedures exist for the

filing of cure claims due under those executory contracts and unexpired leases in accordance

with section 365(b)(1) of the Bankruptcy Code.

EE. The Plan has been accepted by impaired Class 4, and therefore, the Plan has been

accepted by at least one class ofImpaired Claims entitled to vote on the Plan, determined

without including any acceptances of the Plan by any insider, in compliance with section

1129(a)(lO) of the Bankruptcy Code.

FF. The evidence proffered or adduced at the Confirmation Hearing (a) is persuasive

and credible, (b) has not been controverted by other evidence, and (c) established that the Plan is

feasible, is a liquidating plan and has a reasonable likelihood of success, in that, after the
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Effective Date, the Debtor should have adequate capital to effect the payments required under

the Plan, thus satisfYing the requirements of section I I29(a)(l I) of the Bankruptcy Code. The

reservation of rights taken by the PBGC at the Confmnation Hearing regarding its claims, and

recognized by the Court on the record, are preserved.

GG. The Plan, as amended by this Confinnation Order, provides for the payment of all

fees payable pursuant to section 1930 ofTitle 28 of the United States Code on or before the

Effective Date, in compliance with section I I29(a)(1 2) of the Bankruptcy Code. The Plan

further provides that all such fees payable after the Effective Date will be assumed and paid by

. the Debtor.

HH. Section I I29(a)(l 3) of the Bankruptcy Code requires a plan to provide for retiree

benefits at levels established pursuant to section 1114 of the Batlkruptcy Code. As demonstrated

by evidence proffered or adduced during the Confirmation Hearing and as set forth on the record

thereof, the Debtor complies with this obligation. Thus section I129(a)(13) of the Bankruptcy

Code is met in this Chapter II Case.

II. Sections I I29(a)(l4) and (a)(IS) ofthe Bankruptcy Code concern domestic

support obligations and debtors who are individuals, and are not applicable in this Chapter II

Case.

JJ. Section I I29(a)(l 6), added to the Bankruptcy Code in 2005 by the Bankruptcy

Abuse Prevention and Consumer Protection Act, requires that any transfers of property by a not~

for-profit corporation shall be made in accordance with any applicable provisions of

nonbankruptcy law. The Debtor shaH comply with the provisions of Section 509 or Section 510

of the New York Not-for-Profit Corporation Law, which govern such transfers by a not-for~profit
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corporation such as the Debtor. See N.Y. N-PCL §§ 509, 510 (McKinney's 2007). As a result,

the Plan is in compliance with section 1129(a)(16) of the Bankruptcy Code.

KK. The principal purpose of the Plan, as evidenced by its terms, is not the avoidance

of taxes or the avoidance of the application ofsection 5 of the Securities Act of 1933 (15 U.s.C.

§ 77e).

LL. Article VII of the Plan governing asswnption and rejection of executory contracts

and unexpired leases satisfies the requirements of section 365(b) of the Bankruptcy Code.

MM. All releases, exculpations, injunctions and limitations of liability as to claims and

causes of action that are embodied in Article VIII of the Plati are approved in all respects and are

fair, equitable and reasonable in the context of the circumstances presented in this Chapter 11

Case. These provisions are in the best interests of the Debtor, its Estate, creditors and other

parties in interest.

NN. Based upon the foregoing, the Plan satisfies the requirements for Confirmation set

forth in section 1129 of the Bankruptcy Code.

00. This Court may properly retain jurisdiction over all matters set forth in the Plan

and section 1142 of the Bankruptcy Code.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED

THAT:

1. The Plan complies with all applicable provisions of the Bankruptcy Code and

applicable Bankruptcy Rules relating to Confirmation. The Plan, all provisions thereof, and the

exhibits and schedules thereto, hereby are confirmed under section 1129 of the Bankruptcy

Code. All objections to the Plan not heretofore withdrawn are overruled in their entirety.

2. Section 2.3 of the Plan is hereby modified to provide as follows:
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2.3 Class 3: Priority Claims. Class 3 consists of Allowed Priority Claims,
including the Priority Claim filed by the PBGC.

3. Section 6.9 of the Plan is hereby modified to provide as follows:

6.9 Disputed Payment. If any dispute arises as to the amount or validity of
a Claim, or the identity of a holder of an Allowed Claim who is to receive any
Distribution, the Debtor may. in Lieu of making a Distribution to such Entity, make such
Distribution into a Disputed Claims Reserve until the disposition thereof shall be
determined by Bankruptcy Court order or by written agreement among the interested
parties to such dispute. The Debtor shall not have any liability if it acts in accordance
with this section.

4. The foregoing modifications to the Plan are hereby approved in their entirety

pursuant to section 1127 of the Bankruptcy Code.

5. Notwithstanding anything contained in the (i) Debtor's Amended Disclosure

Statement to accompany Debtor's Amended Chapter 11 Plan of Liquidation dated March 5,

2010; (ii) Debtor's Amended Chapter 11 Plan of Liquidation dated March 5, 2010; and (iii) any

Confirmation Order that may be entered in this case, all of the terms, conditions and obligations

of the Debtor outlined in the Asset Purchase Agreement with Oswego Hospital dated as of April

I, 2009 and Order Approving the Asset Purchase Agreement dated July 6, 2009 shall remain in

full force and effect and shall not be altered, released or otherwise affected by the confirmation

of the Plan or the Confirmation Order entered herein.

6. Pursuant to section 1141 of the Bankruptcy Code, effective upon entry of this

Order, but subject to the occurrence of the Effective Date, the Plan (including the exhibits and

schedules to, and all documents and agreements created pursuant to, the Plan) and its provisions

shall be binding upon the Debtor, any entity acquiring or receiving property or a distribution

under the Plan, any lessor or lessee ofproperty to or from the Debtor, any party to a contract

with the Debtor, any person who granted or is a beneficiary of the exculpations and releases

contained in or provided for under the Plan, any holder of a Claim against the Debtor, including
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all governmental entities, whether or not the Claim of such holder is impaired under the Plan and

whether or not such holder or entity has accepted the Plan, any and all nondebtor parties to

executory contracts and unexpired leases with the Debtor, any and all entities that are parties to

or are subject to the settlements, compromises, releases, discharges and injunctions described

herein or in the Plan, any other party in interest, and the respective heirs, executors,

administrators, successors or assigns, if any, of all of the foregoing.

7. Pursuant to sections 1141(b) and (c) of the Bankruptcy Code, except as otherwise

provided in the Plan, all property of the Debtor's estate, to the full extent of section 541 of the

Bankruptcy Code, and any and all other rights and assets of the Debtor of every kind and nature,

shall on the Effective Date of the Plan, revest in the Debtor free and clear of all Liens, Claims

and other encumbrances other than those Liens, Claims and encumbrances retained, preserved or

created pursuant to the Plan or any document entered into in connection with the transactions

described in the Plan and this Order, including, without limitation, the Class 1 FSB Mortgage

Claims. The Debtor will distribute all property in accordance with the terms of the Plan. To the

extent that the revesting of the assets by the Debtor pursuant to the Plan is deemed to constitute a

"transfer" ofproperty, such transfer ofproperty, (a) shall be a legal, valid and effective transfer

of property, (b) vest or shall vest the Debtor with good title to such property, free and clear of all

Liens, Claims and encumbrances except as set forth in the Plan and herein, and (c) does not and

shall not subject the Debtor to any liability by reason of such transfer under the Bankruptcy Code

or applicable nonbankruptcy law including, but not limited to, any laws affecting successor or

transferee liability, other than the Liens, Claims and encumbrances retained, preserved or created

pursuant hereto, or in the Plan.

13 1713147.2711212010



8. The Debtor and its members, directors, officers, agents and attorneys are hereby

authorized, empowered and directed to grant, issue, execute, deliver, file or record any

agreement, document or security, and to take all other actions necessary or appropriate, in its sole

discretion, to implement, effectuate and consummate the Plan in accordance witb its terms, or

take any or all corporate actions authorized to be taken pursuant to the Plan, and any release,

amendment, or restatement of any certificates of incorporation, operating agreement or other

organization documents of the Debtor, whether or not specifically referred to in the Plan. all

without further Order ofthis Court. Any or all such documents shall be accepted by each oftbe

respective state filing offices and recorded, ifrequired, in accordance with applicable state law

and shall become effective in accordance with their terms and the provisions of state law, and on

and after the Effective Date, any such document will be legal, valid and binding in accordance

with its terms.

9. All injunctions or stays, whether imposed by operation oflaw or by Order of this

Court, provided for in the Chapter II Case pursuant to sections 105 or 362 of the Bankruptcy

Code or otherwise, that are in effect on the Confirmation Date shall remain in full force and

effect until the Effective Date. As of the Effective Date, the stay imposed pursuant to section

362(a) of the Bankruptcy Code shall be dissolved and of no further force and effect, subject to

the injunction set forth in paragraph 12 below and/or sections 524 and 1141 of the Bankruptcy

Code, and the Debtor may take such other actions as are necessary to effectuate the transactions

specifically contemplated by the Plan and this Order.

10. Except as provided for in this Order or in the Plan, the rights afforded under the

Plan and the treatment of Claims under the Plan will be in exchange for, and in complete

satisfaction, discharge and release of, all Claims, including any interest accrued on Claims from
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the Petition Date. Except as provided for in the Plan or this Order, as of the Effective Date, the

Debtor will be discharged from all Claims or other debts that arose before the Effective Date and

all debts of the kind specified in sections 502(g), 502(h) or 502(i) of the Bankruptcy Code,

whether or not (i) a proof of claim based on such debt is filed or deemed filed pursuant to section

501 of the Bankruptcy Code, (ii) a Claim based on such debt is allowed pursuant to section 502

of the Bankruptcy Code, or (iii) the holder of a Claim based on such debt has accepted the Plan.

11. As of the Effective Date, except as provided in the Plan or this Order, all persons

will be precluded from asserting against the Debtor or its affiliates, successors, assigns or

property, any other or further Claims, demands, debts, rights, causes of action, liabilities or

interests against the Debtor based upon any act, omission, transaction or other activity of any

kind or nature that occurred prior to the Effective Date. In accordance with the foregoing, except

as provided in the Plan or this Order, as of the Effective Date, all such Claims and other debts

and liabilities against the Debtor shall be discharged pursuant to sections 524 and 1141 of the

Bankruptcy Code, provided, however, that nothing in the Plan or this Confirmation Order shall

discharge, release, or enjoin an action, if any, by a governmental entity against any party for any

claims under 29 U.S.c. §§ 1104·1109 and 1342(d). Such discharge will void any judgment

obtained against the Debtor to the extent that such judgment relates to a discharged Claim.

12. However, nothing in the Debtor's bankruptcy proceedings, Confinuation Order,

the Plan, the Bankruptcy Code (and section 1141 thereat), or any other document filed in the

Debtor's bankruptcy case shall in any way be construed to discharge, release, limit or relieve the

Debtor or any other party, in any capacity, from any liability or responsibility with respect to the

Pension Plan or any other defined benefit pension plan under any law, governmental policy, or

regulatory provision. The PBGC and the Pension Plan shall not be enjoined or precluded from
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enforcing such liability or responsibility by any of the provisions of the Plan, Confirmation

Order, Bankruptcy Code or any other document filed in any debtor's bankruptcy case.

13. Except as provided in the Plan or this Order, as of the Effective Date, all entities

that have held, currently hold or may hold a Claim or other demand, debt, right, cause of action

or liability that is discharged pursuant to the ternls of the Plan are permanently enjoined from

taking any of the following actions on account of any such discharged Claims, debts or

liabilities: (i) commencing or continuing in any manner any action or other proceeding against

the Debtor or its property; (ii) enforcing, attaching, collecting or recovering in any manner any

judgment, award, decree or order against the Debtor or its property; (iii) creating, perfecting or

enforcing any lien or encumbrance against the Debtor or its property or any released entity; (iv)

asserting a setoff, right of subrogation or recoupment ofany kind against any debt, liability or

obligation due to the Debtor or its property; and (v) commencing or continuing any action, in any

manner, in any place that does not comply with or is inconsistent with the provisions of the Plan.

14. This Confirmation Order shall constitute all approvals and consents required, if

any, by the laws, rules, or regulations of any state or any other governmental authority with

respect to the implementation or consummation of the Plan and any documents, instruments, or

agreements, and any amendments or modifications thereto, and any other acts referred to in or

contemplated by the Plan, the Disclosure Statement, and any documents, instruments, or

agreements, and any amendments or modifications thereto.

15. Pursuant to section 1146(a) of the Bankruptcy Code, the making or delivery of

any deed or other instrument of transfer by the Debtor under, in furtherance of, or in connection

with, the Plan, including, without limitation, any disposition, liquidation, or dissolution, deeds,

bills of sale, transfers of tangible property, will not be subject to any stamp tax, recording tax,

16 1713147.2711212010



personal property tax, real estate transfer tax, sales or use tax or other similar tax, and the County

Clerk or other recording officer of any office in which such document or instrument of transfer is

to be recorded be and hereby is directed to record such instrument without collecting any such

tax.

16. Pursuant to Article V of the Plan, unless otherwise provided in the Plan, on the

Effective Date, or as soon thereafter as is reasonably practicable, the Debtor shall remit

distributions to be made under the Plan to holders of Allowed Claims, and with respect to

Disputed Claims, no payment shall be made unless such Disputed Claim becomes an Allowed

Claim consistent with the Plan.

17. All final applications for payment of Professional Claims must be filed with the

Bankruptcy Court and served by a date no later than thirty (30) days after the Effective Date.

Copies of applications for payment ofProfessional Claims shall be served upon (i) the Office of

the United States Trustee, 105 U.S. Courthouse, 10 Broad Street, Utica, New York 13501, Attn:

Guy A. Van Baalen, Esq.; (ii) Bond, Schoeneck & King, PLLC, One Lincoln Center, Syracuse,

New York 13202, Attn: Stephen A. Donato, Esq., counsel to the Debtor; and (iii) Arent Fox

LLP, 1675 Broadway, New York, New York 10019-5820, Attn: Robert M. Hirsh, Esq., counsel

to the Creditors' Committee.

18. The Debtor shall continue to make timely payments to the Office of the United

States Trustee pursuant to 28 U.S.C. § I930(a)(6) for all periods up to the date the Chapter 11

Case is converted, dismissed or closed by Court Order, and simultaneously provide to the United

States Trustee post-confirmation operating reports indicating the cash disbursements for the

relevant subsequent calendar quarters until the Chapter II Case is converted, dismissed or closed

by Court Order.
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19. The appointment of Thelma H. Snyder, as Patient Care Ombudsman under section

333 of the Bankruptcy Code, shall terminate upon the entry ofthe Confirmation Order in this

Chapter 11 Case. Ms. Snyder shall be permitted to file a final application for compensation in

connection with the services provided in connection with her appointment, to the extent she may

not have previously done so.

20. Within ten (10) days after the Effective Date, or as soon as practicable thereafter,

the Debtor shall mail a notice (the "Effective Date Notice"), in substantially the form annexed

hereto as Exhibit "A", by first class mail, postage prepaid, to (i) the Office of the United States

Trustee for the Northern District ofNew York, (ii) all known holders of Claims against the

Debtor and (iii) all parties that have requested notice in this Chapter II Case. The form of

Effective Date Notice is hereby approved. Service ofthe Effective Date Notice as provided

herein shall constitute good and sufficient notice pursuant to Bankruptcy Rules 2002(f)(7),

2002(k) and 3020(c) of entry of this Order and of the relief granted herein and, except as

otherwise set forth in this Order, no other or further notice need be given.

21. Unless otherwise agreed to in writing, no distribution on account of any Claim,

whether allowed on or after the Effective Date, shall be deemed to waive the rights of the

Debtor's estate in connection with any causes of action against the holder ofany claim receiving

such distribution, including, without limitation, any causes of action under chapter 5 of the

Bankruptcy Code.

22. The Debtor shall have the right, in accordance with section 1127 of the

Bankruptcy Code, to modify or amend the Plan after the Confumation Date to the fullest extent

permitted by law, provided that any such modification is consented to in writing, prior to the
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effectiveness of any such modification or amendment, by the Creditors' Committee, or by Order

of this Court.

23. The failure to specifically include or reference any particular provision of the Plan

in this Order shall not diminish or impair the effectiveness of such provision, it being the intent

of the Court that the Plan be confirmed in its entirety.

24. Pursuant to sections I 123(a) and 1142(a) of the Bankruptcy Code, the provisions

of this Confirmation Order and the Plan shall apply and be enforceable notwithstanding any

otherwise applicable nonbankruptcy law.

25. Each term and provision of the Plan, as it may have been altered or interpreted by

this Court, is valid and enforceable pursuant to its terms.

26. If any or all of the provisions of this Order are hereafter reversed, modified or

vacated by subsequent Order of this Court or any other court, such reversal, modification or

vacatur shall not affect the validity of the acts or obligations incurred or undertaken under or in

connection with the Plan prior to the Debtor's receipt ofwritten notice of any such order.

Notwithstanding any such reversal, modification or vacatur of this Order, any such act or

obligation incurred or undertaken pursuant to, and in reliance on, this Order prior to the effective

date of such reversal, modification or vacatur shall be governed in all respects by the provisions

of this Order and the Plan and all documents executed pursuant thereto or any amendments or

modifications thereto.

27. To the extent of any inconsistency between the provisions of the Plan and this

Confirmation Order, the terms and conditions contained in this Confirmation Order shall govern.

The provisions of this Confirmation Order are integrated with each other and are nonseverable

and mutually dependent unless expressly stated by further Order of this Court.
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28. This Court shall retain jurisdiction of all matters arising out ofor related to the

Chapter II Case and this Plan as long as necessary for the purposes of §§ 105(a), 1127, 1142(a)

and 1144 of the Bankruptcy Code and for, among other things, the following non-inclusive

purposes:

a) to dedde any objections to the allowance. disallowance or subordination
of Claims or a controversy as to the classification of Claims;

b) to decide and fix (i) all Administrative Claims, (ii) Claims arising from the
rejection of any executory contracts or unexpired leases, (iii) Liens on any
Assets or any proceeds thereof, and (iv) any other fee and expense
authorized to be paid or reimbursed under the Bankruptcy Code;

c) to liquidate or estimate damages or determine the manner and time for
such liquidation or estimation in connection with any Disputed, contingent
or unliquidated Claims;

d) to adjudicate any matters as may be provided for in the Confinnation
Order;

e) to adjudicate all matters arising out of or related to Section 8.4
(Exculpation) of the Plan;

f) to effectuate Distributions under and enforce the provisions of the Plan;

g) to hear and determine any pending applications, adversary proceedings or
contested matters including all controversies, suits and disputes that may
arise in connection with the interpretation or enforcement of the Plan, and
matters concerning state, local and federal taxes according to §§ 346, 505
and 1146 of the Bankruptcy Code;

h) to amend or to correct any defect, cure any omission or reconcile any
inconsistency in this Plan or the Confirmation Order as may be necessary
to carry out the purposes and intent of the Plan;

i) to enter and implement such orders as may be appropriate in the event the
Confirmation Order is for any reason stayed, reversed, revoked or vacated;

j) to consider any modification of the Plan pursuant to § 1127 of the
Bankruptcy Code or modification of the Plan after substantial
consummation, as such term is defined in § 1101(2) of the Bankruptcy
Code;
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k) to determine such other matters as may be provided for in the
Confirmation Order or as may be authorized under the provisions of the
Bankruptcy Code to the maximum extent of its jurisdiction; and

1) to enter a final decree closing the Chapter 11 Case.

Date~: July (5 .2010
Syracuse, New York
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New York State Department of Health 

Public Health and Health Planning Council 
 

November/December 2011 
 
 
 

 
Home Health Agency Licensures 
 

 Exhibit #12 

 Number 
 

Applicant/Facility  
 

 1758 L Comfort Home Care, LLC  
(Nassau, Suffolk Queens and Westchester 
Counties) 
 

 

 1778 L Restoration Home Care Agency, Inc. 
(Kings, New York, Queens and Richmond 
Counties) 
 

 

 1826 L Marian E. Howell d/b/a Golden Age Home 
Care 
(Bronx, New York, Queens, Kings, Richmond 
and Westchester Counties) 
 

 

 1852 L Five Star Home Health Care Agency, Inc. 
(Bronx, Kings, New York, Queens, Richmond 
and Westchester Counties) 
 

 

 1952 L Paramount Homecare Agency, Inc. 
(Bronx, Kings, Nassau, New York, Queens 
and Richmond Counties) 
 

 

 1911 L The Gerry Homes 
(Chautauqua County) 
 

 

 1947 L Surfside Manor Home for Adults, LLC d/b/a 
Surfside Manor LHCSA 
(Queens County) 
 

 

 2050 L Delaware County Public Health Services 
(Delaware County) 
 
 

 



 2051 L Madison County Department of Health 
(Madison County) 
 

 

 2058 L Wayne County Public Health 
(Wayne County) 
 

 

 2067 L Herkimer County Public Health Nursing 
Service  
(Herkimer County) 
 

 

 1705 L Bestcare, Inc.  
(Nassau, Suffolk, Kings, Richmond, Queens, 
New York, Bronx, Dutchess, Rockland, 
Putnam, and Westchester Counties) 
 

 

 2073 L VNA Home Health Services, Inc. 
(Westchester and Putnam Counties) 

 

 
 
 
 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Comfort Home Care, LLC 
Address:   Brooklyn 
County:    Kings 
Structure:   Limited Liability Company 
Application Number:  1758-L 
 
Description of Project:
 
Comfort Home Care, LLC, a limited liability company, requests approval to obtain licensure as a home 
care services agency under Article 36 of the Public Health Law. 
 
The proposed members of Comfort Home Care, LLC comprises the following individuals: 
 
Dawn V. Wickline, RN – 50% 
Registered Nurse, Nassau University Medical 
Center 

 Miriam Markowitz-Leonard, RN – 50% 
Staff and Charge Nurse, Nassau University  
Medical Center 

 
The Office of the Professions of the State Education Department indicates no issues with the licensure of 
the health professionals associated with this application. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve the residents of the following counties from an office located at 1404 
Cayuga Avenue, North Bellmore, New York 11710: 
 
Nassau Suffolk Queens Westchester 
 
The applicant proposes to provide the following health care services: 
 
Nursing Home Health Aide Personal Care Homemaker Housekeeper 
 
Review of the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation:     Contingent Approval 
Date: November 4, 2011 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
Name of Agency:  Restoration Home Care Agency, Inc 
Address:   Carmel 
County:    Putnam 
Structure:   For-Profit 
Application Number:  1778-L 
 
Description of Project:
 
Restoration Home Care Agency, Inc., a for-profit corporation, requests approval to obtain licensure as a 
home care services agency under Article 36 of the Public Health Law. 
 
The applicant has authorized 200 shares of stock, which are owned as follows: 
 
Michael A. Alcindor – 70 shares  Vernon Dye – 70 shares 
   
June Mapp – 30 shares  Janice E. Mason, RN – 30 shares 
 
The proposed Board Members of Restoration Home Care Agency, Inc comprises the following 
individuals: 
 
Michael A. Alcindor – Chief Executive Officer 
Food Service, Department of Education,  
Bushwick Campus 

 Vernon Dye – Chief Operating Officer 
Campus Manager, Academy of Urban Planning 
High School 

   
June Mapp – Chief Financial Officer 
Teacher, Department of Education,  
Bushwick Campus 

 Janice E. Mason, RN – Administrator 
Registered Nurse, New York Health Harbor 

 
The Office of the Professions of the State Education Department indicates no issues with the licensure of 
the health professional associated with this application. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve the residents of the following counties from an office located at 862 East 
59th Street, Brooklyn, New York 11234: 
 
Kings New York Queens Richmond 
 
The applicant proposes to provide the following health care services: 
 
Nursing Home Health Aide Personal Care Nutrition 
Housekeeper Homemaker   
 
Review of the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation:     Contingent Approval 
Date: November 7, 2011 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Golden Age Home Care  
Address:   Bronx 
County:    Bronx 
Structure:   Sole Proprietorship 
Application Number:  1826-L 
 
 
Description of Project:
 
Marian E. Howell dba Golden Age Home Care, a sole proprietorship, requests approval to obtain 
licensure as a home care services agency under Article 36 of the Public Health Law. 
 
The sole proprietor of Golden Age Home Care consists of the following individual: 
 
Marian E. Howell, HHA, Nursing Assistant/Aide - 
Self-employed nursing assistant 

  

 
A search of the individual named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve the residents of the following counties from an office located at  
1043 East 223rd Street, Bronx, New York 10466: 
 
Bronx New York Queens Kings Richmond 
Westchester     
 
The applicant proposes to provide the following health care services: 
 
Nursing    Home Health Aide   Personal Care         
              
Review of the Disclosure Information indicates that the applicant has no affiliations with other 
health care facilities. 
 
Review of the Personal Qualifying Information indicates that the applicant has the required 
character and competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation:  Contingent Approval  
Date: November 7, 2011                                                                 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Five Star Home Health Care Agency, Inc 
Address:   Carmel 
County:    Putnam 
Structure:   For-Profit 
Application Number:  1852-L 
 
Description of Project:
 
Five Star Home Health Care Agency, Inc., a for-profit corporation, requests approval to obtain licensure 
as a home care services agency under Article 36 of the Public Health Law. 
 
The applicant has authorized 200 shares of stock, which are owned as follows: 
 
Igor Vernovsky – 100 Shares 
President, General Company, Inc. 

 Mariya Offengeym, RN – 100 Shares 
Registered Nurse, Extended Home Care 

 
The proposed Board of Directors of Five Star Home Health Care Agency, Inc., comprises the following 
individual: 
 
Igor Vernovsky – President 
(Previously Disclosed) 

  

 
The Office of the Professions of the State Education Department indicates no issues with the licensure of 
the health professional associated with this application. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve the residents of the following counties from an office located at 2236 
79th Street, Brooklyn, New York 11214: 
 
Bronx Kings New York Queens 
Richmond Westchester   
 
The applicant proposes to provide the following health care services: 
 
Nursing Home Health Aide Personal Care Medical Social Services 
Occupational Therapy Physical Therapy Nutrition Speech-Language Pathology 
Homemaker Housekeeper   
 
Review of the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation:     Contingent Approval 
Date: November 7, 2011 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Paramount Homecare Agency, Inc. 
Address:   Hewlett 
County:    Nassau 
Structure:   For-Profit Corporation 
Application Number:  1952-L 
 
Description of Project:
 
Paramount Homecare Agency, Inc., a business corporation, requests approval to obtain licensure as a 
home care services agency under Article 36 of the Public Health Law. 
 
The applicant has authorized 200 shares of stock, which are owned as follows: 
 
Michael Pinter, HHA – President – 100 Shares 
Vice President, First Maridan Mortgage 

 Reuben U. Grabel – Vice President – 100 Shares 
Student 

 
The Board of Directors of Paramount Homecare Agency, Inc. comprises the following individuals: 
 
Michael Pinter, HHA – President  
(Previously Disclosed) 

 Reuben U. Grabel – Vice President  
(Previously Disclosed) 

   
Ava L. Saltzman, RN – Director 
Registered Nurse, Empire State Home Care 
Services 

  

 
The Office of the Professions of the State Education Department indicates no issues with the licensure of 
the health professional associated with this application. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve the residents of the following counties from an office located at 61-43 
186th Street, Fresh Meadows, New York 11365: 
 
Bronx Kings Nassau New York 
Queens  Richmond   
 
The applicant proposes to provide the following health care services: 
 
Nursing Home Health Aide Personal Care Medical Social Services 
Occupational Therapy Physical Therapy Nutrition Speech-Language Pathology 
Homemaker Housekeeper Audiology Respiratory Therapy 
 
Review of the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation: Contingent Approval 
Date: September 22, 2011 



 

Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  The Gerry Homes 
Address:   Jamestown 
County:    Chautauqua 
Structure:   Not-For-Profit 
Application Number:  1911-L 
 
Description of Project:
 
The Gerry Homes, a not-for-profit corporation, requests approval to obtain licensure as a home 
care agency under Article 36 of the Public Health Law. 
 
This application is requesting approval to establish a licensed home care services agency 
(LHCSA) associated with a new Assisted Living Program (ALP).  This LHCSA will be associated 
with the new Assisted Living Program (ALP) The Gerry Homes be known as the Orchard Grove 
Residence. This project is part of an approved HEAL-NY Phase 12 Grant. 
 
The Board of Directors of The Gerry Homes comprises the following individuals: 
  
Rev. William Rushik – Chair 
Pastor, Free Methodist Church  
Affiliations: 

• Bergquist Adult Home  
(5/1992-present) 

• Gerry Nursing Home Company, Inc. 
(8/1992-2008) 

• Heritage Park Health Care Center  
(5/1992-present) 

• Heritage Green Nursing Home 
             (5/1992-present) 

• Heritage Ministries Management 
Company, Inc. 

             (5/2011-present) 
 

Danny R. Johnson – Vice-Chair 
Owner, Dan Johnson Construction Company 
Affiliations: 

• Bergquist Adult Home  
(5/1993-present) 

• Gerry Nursing Home Company, Inc. 
(8/1992-2008) 

• Heritage Park Health Care Center  
(5/1993-present) 

• Heritage Green Nursing Home 
             (5/1993-present) 
 

Marian I. Barker – Secretary 
Treasurer/Bookkeeper, Pittsburgh Conference 
Free Methodist Church 
Affiliations: 

• Bergquist Adult Home  
(5/1994-present) 

• Gerry Nursing Home Company, Inc. 
(5/1994-2008) 

• Heritage Park Health Care Center 
(5/1994-present) 

• Heritage Green Nursing Home 
             (5/1994-present) 

Michael R. Vannest – Treasurer 
Sr. Director, Global Development – Global 
Software Development, Global Crossing LTD 
Affiliations: 

• Bergquist Adult Home  
(5/2004-present) 

• Gerry Nursing Home Company, Inc. 
(5/2006-2008) 

• Heritage Park Health Care Center 
(5/2004-present) 

• Heritage Green Nursing Home 
             (5/2004-present) 
 
 
 
 
 
 

 



 

Burton R. Jones   
Retired 
 

John A. Kelley 
Retired 
Affiliations: 

• Bergquist Adult Home  
(8/2009-present) 

• Heritage Park Health Care Center 
(8/2009-present) 

• Heritage Green Nursing Home 
             (8/2009-present) 
 

Ruth Alexander Logan  
VP for Administration, Roberts Wesleyan 
College 
Affiliations: 

• Bergquist Adult Home  
(2/2008-present) 

• Heritage Village Rehab. & Skilled 
Nursing, Inc. 
(11/2007-present) 

• Heritage Park Health Care Center 
(2/2008-present) 

• Heritage Green Nursing Home 
             (2/2008-present) 

• Heritage Ministries Management 
Company, Inc. 

             (12/2007-present) 

Mark P. Robbins, RN 
Director of Nursing, Chautauqua County Home 
Affiliations: 

• Bergquist Adult Home  
(5/2008-present) 

• Heritage Village Rehab. & Skilled 
Nursing, Inc. 
(11/2007-present) 

• Heritage Park Health Care Center 
(2/2008-present) 

• Heritage Green Nursing Home 
             (2/2008-present) 

• Heritage Ministries Management 
Company, Inc. 

             (12/2007-present) 

 
Edwin G. Roorda  
Cost Analyst/Business Process Analyst, ITT 
Corp 
Affiliations: 

• Bergquist Adult Home  
(2/2008-present) 

• Heritage Village Rehab. & Skilled 
Nursing, Inc. 
(11/2007-present) 

• Heritage Park Health Care Center 
(2/2008-present) 

• Heritage Green Nursing Home 
             (2/2008-present) 

• Heritage Ministries Management 
Company, Inc. 
(12/2007-present) 
 

 
Bertha A. Saho  
Seaonsal Bookstore Clerk/Groundskeeper, 
Camp of the Woods/Gospel Volunteers 
Affiliations: 

• Bergquist Adult Home  
(5/1996-present) 

• Gerry Nursing Home Company, Inc. 
(5/1996-2008) 

 

The Office of the Professions of the State Education Department, the New York State Physician 
Profile and Office of Professional Medical Conduct, where appropriate, indicates no issues with 
the licensure of the health professionals associated with this application. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve Chautauqua County from an office located at 3017 North Main 
Street, Jamestown, NY 14701. 
 
 

 



 

The applicant proposes to provide the following health care services: 
 
Nursing Home Health Aide 
 
A 10 year review of the operations of the following facilities was performed as part of this review 
(unless otherwise noted): 
 

• Heritage Park Health Care Center - RHCF 
• Heritage Green Nursing Home - RHCF 
• Heritage House Child Care Center 
• Bergquist Adult Home - ACF 

 
The information provided by the Bureau of Quality and Surveillance indicated that the Residential 
Health Care Facilities, reviewed have provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
The information provided by the Office and Children Family Services Division of Child Care 
Services reviewed has provided sufficient supervision to prevent harm to the health, safety and 
welfare of residents and to prevent code violations. 
 
The information provided by the Bureau of Adult Care Facility Quality and Surveillance has 
indicated that the Adult Home, reviewed has provided sufficient supervision to prevent harm to 
the health, safety and welfare of residents and to prevent recurrent code violations. 
 
Review of the Personal Qualifying Information indicates that the applicant has the required 
character and competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation: Contingent Approval 
Date:     September 16, 2011 

 



 

 

Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Surfside Manor Home for Adults, LLC 
    d/b/a Surfside Manor LHCSA 
Address:   Rockaway Beach 
County:    Queens 
Structure:   For-Profit 
Application Number:  1947-L 
 
Description of Project:
 
Surfside Manor Home for Adults, LLC d/b/a Surfside Manor LHCSA, a Limited Liability Company, 
requests approval to obtain licensure as a home care agency under Article 36 of the Public Health 
Law. 
 
This application is requesting approval to establish a licensed home care services agency (LHCSA) 
associated with a new Assisted Living Program (ALP).  This LHCSA will be associated with Surfside 
Manor Home for Adults, LLC. This project is part of an approved HEAL-NY Phase 12 Grant. 
 
The members of Surfside Manor Home for Adults, LLC d/b/a Surfside Manor LHCSA, LLC comprise 
the following individuals: 
 
Bert Fried – Member – 50% 
Operator/Administrator, Mermaid Manor Home for Adults  
 
Affiliations: 
Seaview Manor, LLC – Adult Home  
Mermaid Manor Home for Adults – Adult Home  
Ocean Promenade Nursing Center 
Surfside Manor Home for Adults LHCSA, LLC d/b/a Extracare Home Care Agency  
Surfside Manor Home for Adults LLHCSA, LLC  
Mermaid Manor Home for Adults LHCSA, LLC  
 
Tivadar Marcovici – Member – 50% 
Chief Operating Office, SE Management Corp.(Real Estate Management Company) 
 
Affiliations: 
Seaview Manor, LLC – Adult Home  
Mermaid Manor Home for Adults – Adult Home  
Ocean Promenade Nursing Center – 
Surfside Manor Home for Adults LHCSA, LLC d/b/a Extracare Home Care Agency  
Surfside Manor Home for Adults LLHCSA, LLC 
Mermaid Manor Home for Adults LHCSA, LLC 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The applicant proposes to serve Queens County from an office located at 95-02 Rockaway Beach 
Boulevard, Rockaway Beach, New York 11693. 
 
The applicant proposes to provide the following health care services: 
 
Nursing  Home Health Aide 
Personal Care Physical Therapy 
Occupational Therapy Respiratory Therapy 
Speech-Language Pathology Audiology 
Medical Social Services Nutrition 
Homemaker  Housekeeper 
 
 
 



 

 

A 10 year review of the operations of the following facilities was performed as part of this review  
 
Seaview Manor, LLC 
Mermaid Manor Home for Adults 
Ocean Promenade Nursing Center 
Surfside Manor Home for Adults LHCSA, LLC d/b/a Extracare Home Care Agency  
Surfside Manor Home for Adults LLHCSA, LLC 
Mermaid Manor Home for Adults LHCSA, LLC 
 
The information provided by the Bureau of Quality Assurance and Surveillance indicated that the 
residential health care facilities reviewed have provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
The information provided by the Bureau of Quality Assurance and Licensure indicated that the home 
care agency provided sufficient supervision to prevent harm to the health, safety and welfare of 
residents and to prevent code violations. 
 
The information provided by the Bureau of Adult Care Facility Quality and Surveillance indicated that 
the Adult Homes reviewed provided sufficient supervision to prevent harm to the health, safety and 
welfare of residents and to prevent recurrent code violations. 
 
Review of the Personal Qualifying Information indicates that the applicant has the required character 
and competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation: Contingent Approval 
Date:      November 2, 2011  



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Delaware County Public Health Services 
Address:   Delhi 
County:    Delaware 
Structure:   Public 
Application Number:  2050L 
 
Description of Project:
 
Delaware County Public Health Services, requests approval to obtain licensure as a home care 
services agency under Article 36 of the Public Health Law. 
 
The county currently operates a certified home health agency and long term home health care 
program which they are planning on selling. Delaware County is requesting approval to become 
licensed as a licensed home care services agency to enable the county to continue to provide 
essential public health nursing services in the event the CHHA and LTHHCP are sold. 
 
The applicant proposes to serve the residents of Delaware County from an office located at 99 
Main Street, Delhi, New York 13753. 
 
The applicant proposes to provide nursing services 
 
The Delaware County Public Health Services currently operates a Diagnostic and Treatment 
Center, Certified Home Health Agency and Long Term Home Health Care Program.   
 
The information provided by the Division of Certification and Surveillance has indicated that the 
Diagnostic and Treatment Center has provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
The information provided by the Bureau of Quality Assurance and Licensure has indicated that 
the Certified Home Health Agency and Long Term Home Health Care Program have provided 
sufficient supervision to prevent harm to the health, safety and welfare of residents and to prevent 
recurrent code violations. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation:   Contingent Approval 
Date:  September 22, 2011 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Madison County Department of Health 
Address:   Wampsville 
County:    Madison 
Structure:   Public 
Application Number:  2051-L 
 
Description of Project:
 
Madison County Department of Health, a government subdivision, requests approval to obtain 
licensure as a home care services agency under Article 36 of the Public Health Law. 
 
The applicant currently operates a certified home health agency, a long term home health care 
program and a diagnostic and treatment Center.  The Public Health and Health Planning Council 
contingently approved L. Worner, Inc.’s acquisition of the certified home health agency and long 
term home health care program at the October 6, 2011 meeting.  Madison County Department of 
Health is requesting approval to become licensed as a licensed home care services agency to 
enable the county to continue to provide essential public health nursing services. 
 
The applicant proposes to serve the residents of Madison County from an office located at: 
138 North Court Street, Wampsville, New York 13163. 
 
The applicant proposes to provide the following health care services: 
 
Nursing Medical Social Services Nutrition 
 
The information provided by the Bureau of Quality Assurance and Licensure has indicated that 
the certified home health care agency (CHHA) and long term home health care program 
(LTHHCP) reviewed have provided sufficient supervision to prevent harm to the health, safety 
and welfare of patients and to prevent recurrent code violations. 
 
The information provided by the Division of Certification and Surveillance has determined that the 
Article 28 diagnostic and treatment center reviewed has exercised sufficient supervisory 
responsibility to protect the health, safety and welfare of patients and to prevent recurrent code 
violations. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation: Contingent Approval 
Date:  September 22, 2011 



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Wayne County Public Health 
Address:   Lyons 
County:    Wayne 
Structure:   Public 
Application Number:  2058L 
 
Description of Project:
 
Wayne County Public Health, requests approval to obtain licensure as a home care services 
agency under Article 36 of the Public Health Law. 
 
The county currently operates a certified home health agency which they are planning on selling. 
Wayne County is requesting approval to become licensed as a licensed home care services 
agency to enable the county to continue to provide essential public health nursing services in the 
event the CHHA is sold. 
 
The applicant proposes to serve the residents of Wayne County from an office located at 1519 
Nye Road, Suite 200, Lyons, New York 14489. 
 
The applicant proposes to provide nursing services 
 
The Wayne County Public Health Services currently operates a Diagnostic and Treatment Center 
and Certified Home Health Agency.   
 
The information provided by the Division of Certification and Surveillance has indicated that the 
Diagnostic and Treatment Center has provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
The County of Wayne as operator of Wayne Community Nursing Care was fined eight thousand 
five hundred dollars ($8,500.00) pursuant to a stipulation and order dated July 11, 2011 for 
inspection findings of June 4, 2010 for violations 10 NYCRR Sections 763.11(a) Governing 
Authority; 763.11(b) Governing Authority; 763.4(h) Policy and Procedure of Service Delivery; 
763.6(b) Patient Assessment and Plan of Care; 763.6(c) Patient Assessment and Plan of Care; 
763.6(e) Patient Assessment and Plan of Care; and 763.2 Patients’ Rights. 
 
The information provided by the Bureau of Quality Assurance and Licensure has indicated that 
the certified home health agency has provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation:   Contingent Approval 
Date:  October 4, 2011    



Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 
Name of Agency:  Herkimer County Public Health Nursing Service 
Address:   Herkimer 
County:    Herkimer 
Structure:   Public 
Application Number:  2067L 
 
Description of Project:
 
Herkimer County Public Health Nursing Service, requests approval to obtain licensure as a home 
care services agency under Article 36 of the Public Health Law. 
 
The county currently operates a certified home health agency and long term home health care 
program which they are planning on selling. Herkimer County is requesting approval to open a 
licensed home care services agency to enable the county to continue to provide essential public 
health nursing services in the event the CHHA and LTHHCP is sold. 
 
The applicant proposes to serve the residents of Herkimer County from an office located at  
301 N. Washington Street, Herkimer, New York 13350. 
 
The applicant proposes to provide nursing services 
 
The Wayne County Public Health Services currently operates an Adult Home, Diagnostic and 
Treatment Center, Certified Home Health Agency and Long Term Home Health Care Program.   
 
The information provided by the Division of Certification and Surveillance indicated that the 
Diagnostic and Treatment Center has provided sufficient supervision to prevent harm to the 
health, safety and welfare of residents and to prevent recurrent code violations. 
 
Herkimer County Public Health Nursing Service was fined nine thousand dollars ($9,000.00) 
pursuant to a stipulation and order dated July 6, 2007 for inspection findings of November 5, 
2003, December 7, 2005 and January 20, 2006 for violations 10 NYCRR Sections 763.4(a) & (h): 
Policies and procedures of service delivery; 763.6(a), (b) & (e): Patient assessment and plan of 
care; and 763.11(a) & (b): Governing authority. 
 
The information provided by the Bureau of Quality Assurance and Licensure indicated that the 
Certified Home Health Agency and Long Term Home Health Care Program have provided 
sufficient supervision to prevent harm to the health, safety and welfare of residents and to prevent 
recurrent code violations. 
 
The information provided by the Bureau of Adult Care Facility Quality and Surveillance indicated 
that the Adult Home has provided sufficient supervision to prevent harm to the health, safety and 
welfare of residents and to prevent recurrent code violations. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation:   Contingent Approval 
Date:  October 19, 2011    



 

Division of Home & Community Based Services 
Character and Competence Staff Review 

 
Name of Agency:  Bestcare, Inc. 
Address:   Levitown 
County:    Nassau 
Structure:   For-Profit 
Application Number:  1705-L 
 
Description of Project:
 
Bestcare, Inc., a business corporation, requests approval to appoint a Directed Trustee of the Employee 
Stock Ownership Plan Trust (ESOP) which owns all of the shares of the Bestcare, Inc. 
 
Bestcare, Inc. was previously approved by the Public Health Council at its November 18, 2005 meeting 
and subsequently licensed as 1400L001-009. At that time, the company transferred all the authorized 
voting and non-voting shares to an Employee Stock Ownership Plan Trust (ESOP).  
 
The Directed Trustee of the ESOP Trust comprises the following individual: 
 
Duane E. Tolander – Trustee 
Self-employed, CPA, Independent Trustee 
Affiliations: 

• L. Woerner, Inc, d/b/a HCR, Independent Trustee for the ESOP Transaction – 6/1/06 – 11/29/06 
 
The Trustees of the ESOP Trust comprise the following individuals: 
 
Lawrence Weiner – Chairman/CEO, ESOP 
Trustee 
Chairman/CEO, Bestcare, Inc. 
Affiliations: 

• Accredited Home Care Services 
      Chairman/Director – 11/86 – Present 
• Best Island Care, Inc. 
      President – 6/86 – Present 
• Best Care Home Health Services, LLC  

             President/CEO – 6/00 – Present  

Bernhard R. Schiel – President/COO, ESOP 
Trustee 
President/COO, Bestcare, Inc. 
Affiliations: 

• Accredited Home Care Services 
      Director – 11/86 – Present 
• Best Island Care, Inc. 
      Director – 11/86 – Present 
• Best Care Home Health Services, LLC  

             Exec. VP/COO – 6/00 – Present 
 
Since the time the Class B preferred shares were originally transferred to the ESOP in 2003, Lawrence 
Weiner and Bernhard Schiel have served as trustees.  They will continue to serve in this role.  Both also 
serve on the governing body of Bestcare, Inc. 
 
The Board of Trustees of Bestcare, Inc. comprises the following individuals: 
 
Lawrence Wiener –Chairman/CEO 
(Previously disclosed) 
 

Bernhard R. Schiel – President/COO 
 (Previously disclosed) 
 

Richard Feliciano – CFO/Vice-President/CPA 
CFO/Vice-President Finance, Bestcare, Inc. 
Affiliations: 

• Best Island Care, Inc. 
      Vice-President – 2000 – Present 
• Best Care Home Health Services, LLC  
      Vice-President – 2000 – Present 
 
 

Brian A. Schiel – Vice-President 
Vice-President, Bestcare, Inc. 

 



 

Mitchell S. Wiener, Esq. – Vice-President 
General Counsel, Bestcare, Inc. 

 

Susan Wiener – Treasurer/Asst. Secretary 
Retired 
Affiliation: 

• Accredited Home Care Services 
      Director – 2000 – Present 
• Bestcare, Inc. 
      Vice-President – 1981 – 2002 
• Best Care Home Health Services, LLC 
      Personnel Director, Treasurer/Assistant   
      Secretary– 2000 – Present 

 
The applicant will continue to serve the residents of the following counties from offices located at: 
 
1400L001 
3000 Hempstead Turnpike, Suite 207  Nassau 
Levittown, New York 11756   Suffolk 
 
1400L002 
70-50 Austin Street    Kings  Queens 
Forest Hills, New York 11375   Richmond New York 
      Nassau  Bronx 
1400L003 
35 E. Grassy Sprain Road, Ste 405  Dutchess Putnam 
Yonkers, New York 10710   Rockland Westchester 
      Bronx 
1400L004 
1781 Flatbush Avenue    Kings  New York 
Brooklyn, New York 11210   Richmond 
 
1400L005 
57 Park Ave, 2nd Fl    Suffolk  Nassau 
Bayshore, New York 10466   
 
1400L006 
4119 White Plains Rd.    Bronx  New York 
Bronx, New York 10466    
 
1400L007 
60 Bay Street, Suite 706   Richmond 
Staten Island, New York 10301 
 
1400L0008 
5-9 Union Square, West    Kings  New York 
New York, New York 10003   Richmond 
 
1400L009 
814 East 233Rd St 
Brooklyn, New York 10466   Bronx  Kings 
 
The applicant will continue to provide the following health care services: 

 
Nursing  Personal Care Home Health Aide 
Homemaker Housekeeper  
 
 



 

A 10 year review of the operations of the following facilities was performed as part of this review (unless 
otherwise noted) 
 

• Bestcare Home Health Services, Inc. (1/24/02-present) State of New Jersey 
• Accrediated Home Care Services – 0417L001 LHCSA 
• Best Island Care – 1149L001 LHCSA 
• L. Woerner d/b/a HCR – 1447L001  

 
The information provided by the out-of-state regulatory agencies in the state of New Jersey indicated 
there have not been any enforcement actions against the above licensed agencies.   
 
The information provided by the Bureau of Quality Assurance and Licensure has indicated that the 
Licensed Home Care Services Agency’s provided sufficient supervision to prevent harm to the health, 
safety and welfare of residents and to prevent code violations. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and manner 
acceptable to the Department. 
 
Recommendation:     Contingent Approval 
Date:  October 18, 2011 
 



 
 
 

Division of Home & Community Based Services 
Character and Competence Staff Review 

 
 

Name of Agency:  VNA Home Health Services, Inc. 
Address:   Tarrytown 
County:    Westchester 
Structure:   Not-for-Profit Corporation 
Application Number:  2073-L 
 
Description of Project: 
 
VNA Home Health Services, Inc., a not-for-profit corporation, requests approval for a change in 
ownership under Article 36 of the Public Health Law.  VNA Home Health Services, Inc. was 
previously approved by the Public Health Council at its November 17, 1995 meeting and 
subsequently licensed as 9799L001.   
 
District Nursing Association of Northern Westchester County, Inc. d/b/a Visiting Nurse 
Association of Hudson Valley, the sole member of VNA Home Health Services, Inc. has filed a 
certificate of need application to change its sponsorship by adding Putnam Hospital Center to its 
governance structure, enabling Putnam Hospital Center to elect two of the directors of the VNA of 
Hudson Valley.  In the proposed structure, the directors of VNA of Hudson Valley, VNA Home 
Health Services, Inc.’s sole member, would be elected by Sound Shore Health System, Inc., 
Putnam Hospital Center and VNA and Hospice Care Foundation.  Putnam Hospital Center would 
elect two directors with the remaining board members elected in equal numbers by the VNA of 
Hudson Valley and Sound Shore Health System, Inc. 
 
The members of the Board of Directors of VNA Home Health Services, Inc. are as follows: 
 
George Erbe, Chairperson   Janet Ready, R.N., Vice Chairperson, Secretary 
Retired      COO, Vassar Brothers Medical Center 
Affiliations: Sound Shore Medical  Affiliation: VNA of Hudson Valley 
Center of Westchester, 
Pinnacle Healthcare, Inc., 
VNA of Hudson Valley       
 
John Heimerdinger, Treasurer   Charles Barton 
Retired      Retired  
Affiliation: Westchester 
Medical Center, VNA of 
Hudson Valley 
 
Albert Farina     Richard Halevy 
CFO, Sound Shore Medical Center  Self-employed consultant in PR 
of Westchester     Affiliation: VNA of Hudson Valley 
 
Carla Herman, R.N.    John Spicer 
Director of Planning, Westchester Medical  President/CEO 
Center Mount Vernon Hospital and 
Affiliations: Childrens Rehabilitation Center, Sound Shore Medical Center  
VNA of Hudson Valley of Westchester 
 Affiliations: VNA of Hudson Valley, 
 Westchester Health Care Corporation 



 
Clark Walter, Esq. 
SVP/General Counsel, 
Sound Shore Medical Center of 
Westchester 
Affiliation: VNA of Hudson Valley 
 
The members of the Board of Directors of Visiting Nurse Association of Hudson Valley are as 
follows: 
 
George Erbe, Chairperson   Janet Ready, R.N., Vice Chairperson, Secretary 
(disclosed above)    (disclosed above)  
 
John Heimerdinger, Treasurer   Charles Barton 
(disclosed above)    (disclosed above) 
 
Peter Burchell     Albert Farina 
Financial Advisor, UBS    (disclosed above) 
Financial Service, Inc.     
 
Richard Halevy     Carla Herman, R.N. 
(disclosed above) (disclosed above) 
 
John Spicer Clark Walter, Esq. 
(disclosed above) (disclosed above) 
 
The members of the Board of Directors of Sound Shore Health System, Inc. are as follows: 
 
Mauro Romita, Esq., Chairperson  Darren DeVerna, Vice Chairperson 
President/COO, Castle Oil Corp.   President, Production Resource Group 
Affiliations: Sound Shore Medical  (entertainment technology) 
Center of Westchester,    Affiliations: Mount Vernon Hospital, 
Pinnacle Healthcare, Inc.   Pinnacle Healthcare, Inc. 
 
Richard Naclerio, Secretary   Lawrence Ruisi, Treasurer 
Retired      Retired 
Affiliation: Mount Vernon Hospital  Affiliations: Sound Shore Medical Center 
      of Westchester, Pinnacle Healthcare, Inc. 
 
Robert Balachandran, Esq.   Vincent Bufano 
President/CEO, BellRow Enterprises  Retired 
(consulting)     Affiliations: Mount Vernon Hospital, 
Affiliation: Sound Shore Medical   Pinnacle Healthcare, Inc. 
Center of Westchester 
 
Pat Capasso     Daniel Cremins 
Manager/Sales, Pascap Co., Inc.  Executive VP, H.J. Kalikow & Co. 
(scrap metal processing)   (real estate) 
Affiliation: Mount Vernon Hospital  Affiliation: Sound Shore Medical Center 
      of Westchester 
 
George Erbe     Louis Frost, Esq. 
(disclosed above)    Partner, Davidson, Dawson & Clark, LLP 
      Affiliation: Sound Shore Medical Center 
      of Westchester 
 



Lorri Gorman, CPA    Maryellen Johnston 
Unemployed     Sales, Write On Larchmont 
Affiliation: Sound Shore Medical   (stationery sales) 
Center of Westchester    Affiliation: Sound Shore Medical Center 
      of Westchester 
 
Charles McCabe    Thomas McEvoy 
Retired      Retired 
Affiliation: Sound Shore Medical   Affiliation: Sound Shore Medical 
Center of Westchester    Center of Westchester 
 
Carol Petrillo     Richard Petrillo, M.D. 
Unemployed     Chairman, Department of Medicine, 
Affiliation: Sound Shore Medical   Mount Vernon Hospital 
Center of Westchester 
 
Jeffrey Powers     John Spicer 
CEO, Powers Fasteners, Inc.   (disclosed above) 
(tool and fastener manufacturing) 
Affiliation: Sound Shore Medical 
Center of Westchester 
 
Stephen Tenore     Danna Wood Webb, Esq. 
Funeral Director, Lloyd Maxey & Sons  self-employed attorney 
Beauchamp Chapel, Inc.   Affiliation: Mount Vernon Hospital 
Funeral Director, Sisto & Paino, Inc. 
Affiliation: Sound Shore Medical 
Center of Westchester 
 
The members of the Board of Directors of VNA and Hospice Care Foundation are as follows: 
 
Peter Burchell, Chairperson   Hope Levene, First Vice Chairperson 
(disclosed above)    and Secretary 
      Retired 
 
John Heimerdinger, Treasurer   Charles Barton 
(disclosed above)    (disclosed above) 
 
George Erbe     Adela Elow 
(disclosed above)    Retired 
 
Virginia Flood     Richard Halevy 
Retired      (disclosed above) 
 
Sue Kelly 
Retired 
 
The members of the Board of Directors of Putnam Hospital Center are as follows: 
 
Keiren Farquhar, Chairperson   Jeffrey Redfield, First Vice Chairperson 
Medical Rescue Coordinator,   VP Organization Strategy, Victorinox 
Putnam County Department of Health  (manufacturing) 
 
Robert Morini, Second Vice Chairperson  Paul Camarda, Secretary 
Regional VP, Houlehan Lawrence, Inc.  Self-employed, Camarda Realty 
(real estate)     Investments, LLC 



 
Raymond Durkin    James Dusenbury 
Partner, Durkin Brothers    Retired 
(fuel oil supplier) 
 
Kevin Dwyer     Karen Fleming 
Owner, Dwyer Agency    Director of Human Resources, 
(real estate/insurance)    Powers Fasteners, Inc. 
      (construction fasteners) 
 
William Gerstner    Donna McGregor, CPA 
Partner, Saw Mill Capital, LLC   President/CEO, Putnam Hospital Center 
      Affiliation: The Ambulatory Surgery 
      Center of Westchester 
 
Loretta Molinari, R.N.    John Neubauer 
Branch Manager, Visiting Nurse Services President, John W. Neubauer Audio 
in Putnam     Visual Products, Inc. 
      Affiliations: HANYS, Health Quest 
      Systems, Inc. 
 
Janusz Rudnicki, M.D.    Wayne Ryder 
OB/Gyn, Mount Kisco Medical Group  CEO, Putnam National Bank 
 
The members of the Board of Directors of Health Quest Systems, Inc.are as follows: 
 
Steven Lant, Chairperson   Robert Dyson, First Vice Chairperson 
President/CEO, C.H. Energy Group, Inc.  Investment Services, Patterson Planning & 
      Services, Inc. 
 
James Brudvig     Joseph DiVestea 
VP for Administration, Bard College  Financial Advisor, Merrill Lynch 
 
Thomas Eastwood    Keiren Farquhar 
Retired      (disclosed above) 
Affiliation: Putnam Hospital Center 
 
Sunil Khurana, M.D.    Mary Madden 
CEO, Premier Medical Group   President/CEO, Hudson Valley Federal 
Affiliation: Vassar Brothers Medical  Credit Union 
Center 
 
Michael Moses, M.D.    Michael Nesheiwat, M.D. 
President, Cross River Anesthesiologist  Physician, Putnam Family Medicine, PC 
Services 
 
Wayne Nussbickel    Gregory Rakow 
President/CEO, N & S Supply   President, Fraleigh & Rakow, Inc. 
(wholesale plumbing & heating)   (insurance) 
 
Michael Weber     Lillian Weigert, Esq. 
President/CEO, Health Quest   Attorney, Gellert & Klein, PC 
Systems, Inc. 
 
 
 



 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
The Office of the Professions of the State Education Department, the New York Physician Profile 
and the Office of Professional Medical Conduct, where appropriate, indicates no issues with the 
licenses of the health care professionals associated with this application. 
 
Certificates of Good Standing have been received for all attorneys. 
 
The applicant proposes to serve the residents of the following counties from an office located at 
540 White Plains Road, Suite 300, Tarrytown, New York 10591: 
 
Westchester   Putnam 
 
The applicant proposes to provide the following health care services: 
 
Nursing    Home Health Aide   Physical Therapy 
Speech Language Pathology Medical Social Services 
 
A ten year review of the following facilities was performed as part of this review: 
 
Children’s Rehabilitation Center 
Mount Vernon Hospital 
Putnam Hospital Center 
Sound Shore Medical Center of Westchester 
The Ambulatory Surgery Center of Westchester 
Vassar Brothers Medical Center 
VNA of Hudson Valley 
 
A review of the hospitals and diagnostic and treatment centers by the Division of Certification and 
Surveillance determined that the facilities have exercised sufficient supervisory responsibility to 
protect the health, safety and welfare of patients and to prevent recurrent code violations. 
 
A review of the certified home health agency by the Bureau of Quality Assurance and Licensure 
determined that the agency has exercised sufficient supervisory responsibility to protect the 
health, safety and welfare of patients and to prevent recurrent code violations. 
 
Review of the Personal Qualifying Information indicates that the applicant has the required 
character and competence to operate a licensed home care services agency. 
 
Contingency 
Submission of any and all information requested by the Division of Legal Affairs, in a form and 
manner acceptable to the Department. 
 
Recommendation: Contingent Approval 
Date:   November 2, 2011 



 
 

Proposed Organizational Chart 
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State of New York 

Public Health and Health Planning Council 
 

November/December 2011 
 
 
 
COMMITTEE ON CODES, REGULATIONS AND LEGISLATION   
  
 John Palmer, Ph.D., Vice Chair 
 

 Exhibit #13 
   
 For Emergency Adoption 
 

11-29   Section 760.5 – (CHHA Establishment – Determination of Public 
Need) 
 
11-27   Amendment of Section 401.2 of Part 401 of Title 10 NYCRR 
 (Amendment to Limitations of Operating Certificates) 

 
 For Discussion 
 

11-27   Amendment of Section 401.2 of Part 401 of Title 10 NYCRR 
 (Amendment to Limitations of Operating Certificates) 
 
09-17 Addition of New Part 403 and Amendment of Sections 700.2, 763.13 

and 766.11 of Title 10 NYCRR; Amendment of Sections 505.14 and 
505.23 of Title 18 NYCRR  (Home Care Services Worker Registry) 
 
Amendment of 10 NYCRR Part 710 CON Notice Submissions 

 
 For Adoption 
 

11-17  Amendment of Section 405.19 of Part 405 of Title 10 NYCRR 
(Observation Unit Operating Standards) 

 
11-03   Amendment of Sections 405.1, 700.2, 720.1, and 755.2 of Title 10 NYC

(Accreditation of General Hospitals and Diagnostic and Treatment Cent
 



Pursuant to the authority vested in the Public Health and Health Planning Council by 

Section 3612(5) of the Public Health Law, Section 760.5 of Title 10 (Health) of the 

Official Compilation of Codes, Rules and Regulations of the State of New York 

(NYCRR) is amended by adding new subdivision (l), to be effective upon filing with the 

Secretary of State. 

 

Section 760.5 is amended by adding new subdivision (l) to read as follows: 

 

 Section 760.5 – Determinations of public need. 

(l) Notwithstanding the provisions of this section, the Commissioner is authorized to 

issue a request for applications to establish new certified home health agencies, or expand 

the approved geographic service area and/or approved population of existing certified 

home health agencies. Public need, in connection with any such request for applications, 

shall be found to exist only if the applicant demonstrates, in accordance with the criteria 

set forth in subdivision (a) of section 709.1 of this title, that approval of the application 

will: 

(i) facilitate the implementation of Medicaid Redesign initiatives designed to  

shift Medicaid beneficiaries from traditional fee-for- service programs to 

managed long term care systems, integrated health systems, or similar care 

coordination models; or 

(ii) ensure access to certified home health agency services in counties with less 

than 2 existing certified home health agencies not including those operated by the 

county. 



Regulatory Impact Statement 

 

Statutory Authority:   

Section 3612 of the Public Health Law authorizes the Public Health and Health 

Planning Council to develop implementing regulations for certified home health 

providers. 

 

Legislative Objectives:   

There are two objectives of this proposed rule: (1) further the Medicaid Redesign 

initiatives, and (2) increase the number of CHHAs in those areas where patient choice is 

limited.  

The first objective, to further the Medicaid Redesign Team (MRT) initiatives that 

will facilitate the transition of Medicaid beneficiaries from traditional fee-for-service 

programs to managed care and managed long term care plans (MLTCPs), integrated 

health care systems and other types of care coordination models, is primary.  MLTCPs 

are facing an immediate influx of members who require services that may more easily be 

provided by allowing the MLTCPs to establish a certified home health agency.   It is 

anticipated that many MLTCPs will avail themselves of this opportunity, which will 

improve their ability to provide care coordination to their members, ultimately resulting 

in cost savings to the Medicaid program, enhance care coordination, and increase quality 

and efficiency of providing home health services to Medicaid beneficiaries.  

Other MRT initiatives involve a shift to integrated health care systems that rely 

heavily on care coordination.  It is anticipated that CHHAs will play a central role in 
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connection with these models, and that there is a need to allow these systems an 

opportunity to better provide care coordination within the comprehensive array of 

services they provide and more fully meet the needs of their patients. This will also result 

in cost savings to the Medicaid program and increase quality and efficiency of providing 

home health services to Medicaid beneficiaries 

The second objective of the regulatory change is to increase the number of 

certified home health agencies in New York State in those areas where patient choice of 

home health services is limited.  A number of upstate counties have closed, are in the 

process of closing, or have indicated a desire to close, their CHHAs.  In many cases, 

closure of the county operated agencies will leave only one existing CHHA in the county.  

The expansion of need in these counties will improve patient choice and access as well as 

quality outcomes.  Additionally, increased competition in these areas may result in cost 

savings to the Medicaid program. 

While all potential applicants will have the opportunity to demonstrate need as 

defined in the rule, it is anticipated that immediate need is primarily focused in those 

areas referenced above given the current service delivery landscape.   

 

Needs and Benefits:   

In conjunction with the MRT initiatives this rule will facilitate the transition of 

Medicaid cases to care coordination models by allowing MLTCPs the opportunity to 

provide home health services directly. The rule will also decrease Medicaid costs for 

patients who are chronically ill by allowing patients to remain in their home and receive 

home health services through a coordinated approach to care delivery. In addition, the 
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rule will allow existing health systems to establish new CHHAs or to expand the 

geographic service area of existing CHHAs to enable the health care system the ability to 

provide a full array of services including home health care more efficiently. 

As more county-based CHHAs are closing, the establishment of new CHHAs, 

and/or the expansion of the geographic service area, and/or the expansion of the 

population served by existing certified home health agencies, will ensure improved 

patient choice and access of home health services in these communities. The increased 

competition of certified home health agencies may lower the costs of home health care 

services.  

 

Costs:   

Costs to Regulated Parties:   

The rule does not impose any new compliance costs on regulated parties.   

 

Costs to the Agency and to the State and Local Governments Including this Agency:  

This rule should not impose any costs upon this agency, New York State, or its 

local governments, except for incidental costs that may be associated with the issuance of 

a request for applications and evaluation of applications received.  As discussed above, 

the rule may result in decreased costs associated with Medicaid expenditures for the State 

as a result of decreasing institutional health care costs and increasing community based 

services. 
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Local Government Mandates:   

This rule imposes no mandates upon any county, city, town, village, school 

district, fire district, or other special district.   

 

Paperwork:   

The rule imposes no new reporting requirements, forms, or other paperwork upon 

regulated parties.   

 

Duplication:   

There are no relevant rules or other legal requirements of the Federal or State 

governments that duplicate, overlap, or conflict with this rule. 

 

Alternatives:   

The Department examined several alternatives including approval of new CHHAs 

using the current need methodology outlined in 10NYCRR section 760.5, or revision of 

the current need methodology. These options were rejected for multiple reasons, but 

primarily because of the limited time table for implementation of MRT initiatives and a 

lack of evidence suggesting widespread need for additional CHHAs in New York State.  

The MRT has suggested, as a primary method of reducing costs and increasing 

quality and efficiency in the Medicaid program, a rapid shift from the traditional fee-for-

service model to care coordination models that will better ensure that Medicaid recipients 

receive quality care in an efficient manner.  MLTCPs and other integrated health systems 

must be ready to accept a significant number of patients in the near future, and will be 
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better able to provide a comprehensive array of services to meet the needs of individuals 

receiving care through their systems if they had the ability to establish or expand CHHAs 

to accommodate these patients.  Allowing these provider types to establish a new CHHA 

or expand an existing CHHA to meet the needs of patients provides a means for a more 

integrated, cost effective, quality outcome based approach.  

In addition to the needs that have arisen in connection with implementation of the 

MRT initiatives, the availability of upstate home health agency providers has decreased 

in recent years as more county-based CHHAs have closed in response to fiscal pressures.  

There are currently 130 CHHA providers in New York State.  Of these, 32 are county 

operated agencies and 16 are sole providers within their county.  In recent years, 17 

county operated CHHAs have closed, and an additional 18 counties have indicated to the 

department that they intend to close or have a closure plan in place to occur over the next 

year.  These closures have decreased patient access and choice to home health services, 

and have made county residents dependent, in many cases, on a single source for their 

home care needs.    Given the potential risks of these limits, there is a need for additional 

providers in areas that have diminished sources of care.  Although the department made 

efforts to review the number of existing CHHAs against the current need methodology, 

existing data is insufficient to determine whether the existing methodology accurately 

reflects need.  Addition of existing agencies using the current or a revised methodology 

would thus require a significant amount of time to collect and analyze data, and make 

needed revisions. 

Other than these two specific areas of need, the Department has no evidence of 

unmet need in New York State in accordance with the existing need methodology, nor 
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the data that would be necessary to evaluate the efficacy of that methodology and 

undertake substantial revisions that may be necessary.  As such, and because MRT 

implementation is extremely time sensitive, the options of lifting the moratorium using 

the current need methodology or revising the need methodology were rejected due to 

time constraints and lack of sufficient data. The Department will, however, continue to 

examine the need methodology for a possible future revision to the regulations. 

 

Federal Standards:   

The rule does not conflict with nor exceed any minimum standards of the Federal 

government for the same or similar subject area. 

 

Compliance Schedule:   

None. 

 

Contact Person:   Katherine Ceroalo 
   New York State Department of Health  
   Bureau of House Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Rm. 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX)  
   REGSQNA@health.state.ny.us 
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Regulatory Flexibility Analysis for Small Businesses and Local Governments 

 

Effect of Rule:  

Local governments will not be affected by this rule except to the extent that they 

are providers of certified home health agency (CHHA) services and wish to file an 

application to expand their services, or do not provide CHHA services but wish to apply. 

Currently there are 32 county-based CHHAs in New York State.  The small businesses 

that will be affected are CHHA providers which employ fewer than 100 persons, and who 

wish to file an application to expand their services. Based on the most recent data, there 

are approximately 21 CHHAs that are considered small businesses in NYS.   

 

Compliance Requirements:  

None. 

 

Professional Services:  

 New agencies would be required to hire the appropriate staff and existing 

agencies may need to hire additional staff if they were to expand their services, but any 

staffing required would only arise if agencies choose to submit an application for 

establishment or expansion pursuant to a request for applications issued in accordance 

with this rule.  
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Compliance Costs:  

All successful candidates will be required to pay the $2,000 application fee.  The 

application fees are statutorily mandated, in Public Health Law §3605(13). 

Some newly certified home health agencies may choose to pay accreditation fees, 

which are estimated at $3,000 - $7,000 every 3 years depending on the organization, size 

of the agency, and number of sites surveyed to become certified to participate in the 

Medicare and Medicaid system if state surveyors are unable to perform initial and pre-

opening surveys due to resource constraints.  These survey types are considered the 

lowest priority for federal surveillance purposes under the Centers for Medicare and 

Medicaid Services (CMS) 1864 contract that CMS has with the state. State obligations 

under this contract with CMS require that all required surveillance activities for existing 

program are completed prior to conducting pre-opening and initial surveys activities that 

are required for new providers to begin operations.  Newly approved providers may 

choose to become accredited in order to begin operations in a more expedited time frame. 

 

Economic and Technological Feasibility:  

The Department has considered feasibility and believes the rules can be met with 

minimal economic and technological impact. Processes for facilitating fingerprinting and 

CHRC are already in place for home care providers in NYS.  

 

Minimizing Adverse Impact:  

The Department has considered State Administrative Procedure Act (SAPA) 

Section 202-b(1) in developing this rule, but has determined that because the rule simply 
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provides for a limited expansion of public need to address implementation of Medicaid 

Redesign Team (MRT) initiatives and access to CHHA services in underserved counties, 

there is no adverse impact on local governments or small businesses.    

 

Small Business and Local Government Participations:  

This rule is proposed as an emergency action because of the need to ensure the 

existence of adequate, qualified caregivers and the limited timetable for implementation 

of MRT initiatives. 

 

For Rules that Either Establish or Modify a Violation or Penalties Associated with a 
Violation: 
 

This regulation does not create or modify any penalty.  Consequently, no cure 

period has been considered. 
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Rural Area Flexibility Analysis 

 

Types and Estimated Numbers of Rural Areas: 

All counties in NYS have rural areas with the exception of 7 downstate counties. 

Counties with rural areas are served by 92 of the existing 130 certified home health 

agencies in NYS.   

 

Reporting, Record Keeping and Other Compliance Requirements and Professional 

Services:  

Providers will continue to have personnel and clinical record requirements and are 

expected to maintain a Health Commerce System account to communicate with the 

Department. 

Professional personnel required of the certified home health agencies is 

unchanged from existing requirements.  

 

Costs:  

 All successful candidates will be required to pay the $2,000 application fee.  The 

application fees are statutorily mandated, in Public Health Law §3605(13). 

Some newly certified home health agencies may choose to pay accreditation fees, 

which are estimated at $3,000 - $7,000 every 3 years depending on the organization, size 

of the agency, and number of sites surveyed to become certified to participate in the 

Medicare and Medicaid system if state surveyors are unable to perform initial and pre-

opening surveys due to resource constraints.  These survey types are considered the 
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lowest priority for federal surveillance purposes under the Centers for Medicare and 

Medicaid Services (CMS) 1864 contract that CMS has with the state. State obligations 

under this contract with CMS require that all required surveillance activities for existing 

program are completed prior to conducting pre-opening and initial surveys activities that 

are required for new providers to begin operations.  Newly approved providers may 

choose to become accredited in order to begin operations in a more expedited time frame. 

 

Minimizing Adverse Impact:  

The Department considered State Administrative Procedure Act (SAPA) Section 

202-bb(2), in developing this rule, but has determined that because the rule simply 

provides for a limited expansion of public need to address implementation of Medicaid 

Redesign Team (MRT) initiatives and access to CHHA services in underserved counties, 

there is no adverse impact on rural areas.    

 

Rural Area Participation:  

 This rule is proposed as an emergency action because of the limited timetable for 

implementation of MRT initiatives. 
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Job Impact Statement 

 

Nature of Impact:  

The Department has determined that the proposed rules will not have an adverse 

impact on jobs and employment opportunities. The 130 certified home health agencies 

(CHHA) statewide directly employ approximately 54,290 full time equivalents (FTEs), 

most of whom are professionally licensed by the State Education Department and subject 

to the credentialing rules of that Department. A minimal number of persons with criminal 

histories may be denied employment, which is a similar restriction in other health care 

provider types.  

 

Categories and Numbers Affected:  

The establishment of new certified home health agencies will be required to hire 

professional as well as support staff. A major reason for this rule is increased access in 

smaller rural counties and should have the effect of creating additional employment 

opportunities in these areas.  

 

Regions of Adverse Impact:  

None 

 

Minimizing Adverse Impact: 

Not applicable. 
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Self-Employment Opportunities:  

Not applicable. 
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Emergency Justification  
 

 
 This amendment to Title 10 NYCRR section 760.5 is being filed as an emergency 

action to further the Medicaid Redesign Team (MRT) initiatives that are intended to 

facilitate the transition of Medicaid cases from traditional fee-for-service programs to 

managed care, managed long term care plans, integrated health systems, and other types 

of care coordination models.  The timetable for this shift is relatively short, and a limited 

expansion of public need will ensure a sufficient number of certified home health 

agencies (CHHAs) are available to provide services in connection with this shift.  This 

will result in cost savings for the Medicaid program, enhance care coordination, and 

increase quality and efficiency of providing home health services to Medicaid 

beneficiaries.  This emergency action will also ensure adequate care is available for 

patients in need and improve management of high cost and complex cases, and improve 

care coordination and the provision of home health services within integrated health care 

systems.  Finally, establishment or expansion of CHHAs in counties with limited access 

will ensure adequate care is available to persons in need, will ensure continuity of care 

and will provide expanded patient choice to home health services in those areas where 

choice has recently become limited.  

 



Pursuant to the authority vested in the Public Health and Health Planning Council, and 

subject to the approval of the Commissioner of Health by Section 2803(2)(a) of the 

Public Health Law, section 401.2 of Part 401 of Title 10 of the Official Compilation of 

Codes, Rules and Regulations of the State of New York, is amended to be effective upon 

filing with the Secretary of State, to read as follows: 

Section 401.2 is amended to read as follows: 

 401.2 Limitations of operating certificates. Operating certificates are issued to 

established operators subject to the following limitations and conditions: 

(a) The medical facility shall control admission and discharge of patients or 

residents to assure that occupancy shall not exceed the bed capacity specified in the 

operating certificate, except that a hospital may temporarily exceed such capacity in an 

emergency. 

(b) An operating certificate shall be used only by the established operator for the 

designated site of operation, except that the commissioner may permit the established 

operator to operate at an alternate or additional site approved by the commissioner on a 

temporary basis in an emergency.  [provided that an] An operating certificate issued for a 

facility approved to provide: 

(1) chronic renal dialysis services shall also encompass the provision of such 

services to patients at home; 

(2) comprehensive outpatient rehabilitation facility (CORF) services shall also 

encompass the provision of the following services offsite: physical therapy, occupational 



therapy, speech pathology and in addition, home visits to evaluate the home environment 

in relation to the patient's established treatment goals; and 

(3) outpatient physical therapy, occupational therapy and/or speech-language 

pathology services shall also encompass the provision of home visits to evaluate the 

home environment in relation to the patient's established treatment goals. 

(c) An operating certificate shall be posted conspicuously at the designated site of 

operation. 
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REGULATORY IMPACT STATEMENT 

 

Statutory Authority: 

 The authority for the promulgation of these regulations is contained in section 

2803(2)(a)(v) of the Public Health Law, which authorizes the Public Health and Health 

Planning Council to adopt and amend rules and regulations, subject to the approval of the 

Commissioner, that define standards and procedures relating to hospital operating 

certificates. 

 

Legislative Objective: 

 The regulatory objective of this authority is to permit the Commissioner of the 

Department of Health to ensure access to health care in communities where a crisis has 

prevented or limited an existing local health care facility operator from operating at the 

site designated on its operating certificate. 

 

Needs and Benefits: 

 This amendment would give the Commissioner the ability to safeguard the health 

and welfare of residents of areas affected by emergency situations by permitting 

operators of health care facilities to resume operations at temporary sites.  Under the 

existing regulation, the Commissioner has no authority to permit an operator to operate 

its health care facility at any site other than that designated on the operating certificate.  

In the event all or part of a facility cannot be used due to circumstances related to an 

emergency such as a natural disaster or a fire, this amendment would permit the 
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Commissioner to act quickly to ensure that the patients or residents of the operator are 

temporarily served at an alternate or additional site appropriate under the circumstances. 

The operator of the affected facility would be able to continue to meet the needs of its 

patients or residents at a safe and appropriate alternate or additional site pending the 

repair, replacement or relocation of the designated site of operation. 

 

COSTS: 

Costs for the Implementation of, and Continuing Compliance with this Regulation 

to Regulated Entity: 

 None.  The ability to receive revenue through continued operations during the 

temporary relocation would be a benefit to the regulated entity. 

  

Cost to the Department of Health: 

 There will be no costs to the Department. 

 

Local Government Mandates: 

 This amendment will not impose any program service, duty or responsibility upon 

any county, city, town, village school district, fire district or other special district. 

 

Paperwork: 

 This amendment will increase the paperwork for providers only to the extent 

required by the temporary relocation of their operations. 
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Duplication: 

 This regulation does not duplicate, overlap or conflict with any other state or 

federal law or regulations. 

 

Alternatives: 

 No alternatives were considered, as § 401.2 (b) presents the only barrier to 

allowing a health care facility operator to operate at a site not designated on its operating 

certificate. 

  

Federal Standards: 

 This amendment does not exceed any minimum standards of the federal 

government for the same or similar subject areas. 

 

Compliance Schedule: 

 The proposed amendment will become effective upon filing with the Secretary of 

State. 

Contact Person:  Katherine Ceroalo 
   New York State Department of Health 
   Bureau of House Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Rm. 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX) 
   REGSQNA@health.state.ny.us 
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REGULATORY FLEXIBILITY ANALYSIS 

 

Effect on Small Businesses and Local Governments: 

 No impact on small businesses or local governments is expected. 

 

Compliance Requirements: 

 This amendment does not impose new reporting, record keeping or other 

compliance requirements on small businesses or local governments. 

 

Professional Services: 

 No new professional services are required as a result of this proposed action.   

 

Compliance Costs: 

 This amendment does not impose new reporting, recordkeeping or other 

compliance requirements on small businesses or local governments. 

 

Economic & Technology Feasibility: 

 This amendment does not impose any new financial or technical burdens upon 

regulated entities. 

  

Minimizing Adverse Impact:  

 There is no adverse impact. 
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Opportunity for Small Business Participation: 

 Any operator of a hospital as defined under Article 28 of the Public Health Law, 

regardless of size, may need to operate its facility at another or additional location in an 

emergency.  This amendment would allow it to do so. 

 

No Amelioration or Cure Period Necessary: 

 This amendment does not involve the establishment or modification of a violation 

or of penalties associated with a violation.  It merely gives operators of hospitals as 

defined under Article 28 of the Public Health Law the ability to temporarily operate at 

sites not designated on their operating certificates in times of emergency.  Therefore, as 

no new penalty could be imposed as a result of this amendment, no cure period was 

included. 
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RURAL AREA FLEXIBILITY ANALYSIS 

 

Types and Estimated Number of Rural Areas: 

 This rule will apply to all operators of hospitals as defined under Article 28 of the 

Public Health Law.  These businesses are located in rural, as well as suburban and 

metropolitan areas of the State. 

  

Reporting, Recordkeeping and Other Compliance Requirements and Professional 

Services: 

 No new reporting, recordkeeping or other compliance requirements and 

professional services are needed in a rural area to comply with the proposed rule. 

 

Compliance Costs: 

 There are no direct costs associated with compliance.   

 

Minimizing Adverse Impact:  

 There is no adverse impact. 

  

Opportunity for Rural Area Participation: 

 Any operator of a hospital as defined under Article 28 of the Public Health Law, 

including those in rural areas, may need to operate its facility at another location in an 

emergency.  This amendment would allow it to do so. 
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JOB IMPACT STATEMENT 

 

Nature of Impact:  

 It is not anticipated that there will be any impact of this rule on jobs or 

employment opportunities. 

 

Categories and Numbers Affected: 

 This rule will apply to all operators of hospitals as defined under Article 28 of the 

Public Health Law. 

 

Regions of Adverse Impact:  

 This rule will apply to operators of hospitals as defined under Article 28 of the 

Public Health Law in all regions within the State, but it will have no adverse impact on 

those operators or their employees. 

 

Minimizing Adverse Impact: 

 The rule would not impose any additional requirements upon regulated entities, 

and therefore there would be no adverse impact on jobs or employment opportunities. 

  

Self-Employment Opportunities: 

 The rule is expected to have no impact on self-employment opportunities.  
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EMERGENCY JUSTIFICATION  

 

The amendment to 10 NYCRR 401.2 (b) will give the Commissioner the ability to 

safeguard the health and welfare of residents of areas affected by emergency situations by 

permitting operators of health care facilities licensed pursuant to Public Health Law 

Article 28 (“facilities”) to resume or continue operations at temporary sites. 

Recent weather events have required the temporary evacuation of facilities in the 

New York metropolitan area and relocation of facilities in Broome and Tioga Counties 

due to flooding.  Section 401.2 (a) of Title 10 allows operators to temporarily exceed the 

bed capacities stated on their facilities’ operating certificates, which, during the recent 

emergencies, has allowed operators of facilities impacted by those weather events to 

transfer their patients or residents to other facilities temporarily.  This was effective in the 

New York metropolitan area due to the availability of adequate space in surrounding 

facilities and due to the lack of any significant damage to the evacuated facilities.  In 

Broome and Tioga Counties, however, the heavy flooding caused lasting damage to 

facilities, thereby threatening patients’ access to health care in clinic space and requiring 

residents of nursing homes to be moved to space in other nursing homes in the area.   

Because section 401.2 (b) of Title 10 currently limits an operator’s operating 

certificate to the site of operation set forth in the operating certificate, an operator of an 

impacted facility is not able to care for its patients or residents at any other site until the 

Commissioner has approved a certificate of need application for the relocation of the 

facility.  In Broome County, a hospital filed applications to relocate some of its extension 

clinics, but a more expedient process could have better mitigated issues of access to 
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health care.  Residents of flooded nursing homes have been cared for in other local 

nursing homes that had adequate space due to the recent decertification of beds in that 

area.  Although an application to relocate one of the flooded nursing home is expected, 

currently, nursing homes in Broome County are now at capacity and are unable to accept 

hospital patients who need to be discharged to nursing home level of care.  The number 

of such patients has been steadily increasing. 

This amendment to 10 NYCRR 401.2 (b) is necessary now to allow appropriate 

arrangements by operators of affected facilities in a manner that will not adversely impact 

the ability of hospitals in Broome County to properly discharge patients to area nursing 

homes.  The amendment is also necessary to ensure access to appropriate health care for 

patients or residents during the next time of emergency. 

 



Pursuant to the authority vested in the Public Health and Health Planning Council, and 

subject to the approval of the Commissioner of Health by Section 2803(2)(a) of the 

Public Health Law, section 401.2 of Part 401 of Title 10 of the Official Compilation of 

Codes, Rules and Regulations of the State of New York, is amended to be effective upon 

publication of a Notice of Adoption in the New York State Register, to read as follows: 

Section 401.2 is amended to read as follows: 

 401.2 Limitations of operating certificates. Operating certificates are issued to 

established operators subject to the following limitations and conditions: 

(a) The medical facility shall control admission and discharge of patients or 

residents to assure that occupancy shall not exceed the bed capacity specified in the 

operating certificate, except that a hospital may temporarily exceed such capacity in an 

emergency. 

(b) An operating certificate shall be used only by the established operator for the 

designated site of operation, except that the commissioner may permit the established 

operator to operate at an alternate or additional site approved by the commissioner on a 

temporary basis in an emergency.  [provided that an] An operating certificate issued for a 

facility approved to provide: 

(1) chronic renal dialysis services shall also encompass the provision of such 

services to patients at home; 

(2) comprehensive outpatient rehabilitation facility (CORF) services shall also 

encompass the provision of the following services offsite: physical therapy, occupational 



therapy, speech pathology and in addition, home visits to evaluate the home environment 

in relation to the patient's established treatment goals; and 

(3) outpatient physical therapy, occupational therapy and/or speech-language 

pathology services shall also encompass the provision of home visits to evaluate the 

home environment in relation to the patient's established treatment goals. 

(c) An operating certificate shall be posted conspicuously at the designated site of 

operation. 
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REGULATORY IMPACT STATEMENT 

 

Statutory Authority: 

 The authority for the promulgation of these regulations is contained in section 

2803(2)(a)(v) of the Public Health Law, which authorizes the Public Health and Health 

Planning Council to adopt and amend rules and regulations, subject to the approval of the 

Commissioner, that define standards and procedures relating to hospital operating 

certificates. 

 

Legislative Objective: 

 The regulatory objective of this authority is to permit the Commissioner of the 

Department of Health to ensure access to health care in communities where a crisis has 

prevented or limited an existing local health care facility operator from operating at the 

site designated on its operating certificate. 

 

Needs and Benefits: 

 This amendment would give the Commissioner the ability to safeguard the health 

and welfare of residents of areas affected by emergency situations by permitting 

operators of health care facilities to resume operations at temporary sites.  Under the 

existing regulation, the Commissioner has no authority to permit an operator to operate 

its health care facility at any site other than that designated on the operating certificate.  

In the event all or part of a facility cannot be used due to circumstances related to an 

emergency such as a natural disaster or a fire, this amendment would permit the 
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Commissioner to act quickly to ensure that the patients or residents of the operator are 

temporarily served at an alternate or additional site appropriate under the circumstances. 

The operator of the affected facility would be able to continue to meet the needs of its 

patients or residents at a safe and appropriate alternate or additional site pending the 

repair, replacement or relocation of the designated site of operation. 

 

COSTS: 

Costs for the Implementation of, and Continuing Compliance with this Regulation 

to Regulated Entity: 

 None.  The ability to receive revenue through continued operations during the 

temporary relocation would be a benefit to the regulated entity. 

  

Cost to the Department of Health: 

 There will be no costs to the Department. 

 

Local Government Mandates: 

 This amendment will not impose any program service, duty or responsibility upon 

any county, city, town, village school district, fire district or other special district. 

 

Paperwork: 

 This amendment will increase the paperwork for providers only to the extent 

required by the temporary relocation of their operations. 
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Duplication: 

 This regulation does not duplicate, overlap or conflict with any other state or 

federal law or regulations. 

 

Alternatives: 

 No alternatives were considered, as § 401.2 (b) presents the only barrier to 

allowing a health care facility operator to operate at a site not designated on its operating 

certificate. 

  

Federal Standards: 

 This amendment does not exceed any minimum standards of the federal 

government for the same or similar subject areas. 

 

Compliance Schedule: 

 The proposed amendment will become effective upon publication of a Notice of 

Adoption in the New York State Register. 

 

Contact Person:  Katherine Ceroalo 
   New York State Department of Health 
   Bureau of House Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Rm. 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX) 
   REGSQNA@health.state.ny.us 
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REGULATORY FLEXIBILITY ANALYSIS 
 

Effect on Small Businesses and Local Governments: 

 No impact on small businesses or local governments is expected. 

 

Compliance Requirements: 

 This amendment does not impose new reporting, record keeping or other 

compliance requirements on small businesses or local governments. 

 

Professional Services: 

 No new professional services are required as a result of this proposed action.   

 

Compliance Costs: 

 This amendment does not impose new reporting, recordkeeping or other 

compliance requirements on small businesses or local governments. 

 

Economic & Technology Feasibility: 

 This amendment does not impose any new financial or technical burdens upon 

regulated entities. 

  

Minimizing Adverse Impact:  

 There is no adverse impact. 
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Opportunity for Small Business Participation: 

 Any operator of a hospital as defined under Article 28 of the Public Health Law, 

regardless of size, may need to operate its facility at another or additional location in an 

emergency.  This amendment would allow it to do so. 

 

No Amelioration or Cure Period Necessary: 

This amendment does not involve the establishment or modification of a violation 

or of penalties associated with a violation.  It merely gives operators of hospitals as 

defined under Article 28 of the Public Health Law the ability to temporarily operate at 

sites not designated on their operating certificates in times of emergency.  Therefore, as 

no new penalty could be imposed as a result of this amendment, no cure period was 

included. 
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RURAL AREA FLEXIBILITY ANALYSIS 

 

Types and Estimated Number of Rural Areas: 

 This rule will apply to all operators of hospitals as defined under Article 28 of the 

Public Health Law.  These businesses are located in rural, as well as suburban and 

metropolitan areas of the State. 

  

Reporting, Recordkeeping and Other Compliance Requirements and Professional 

Services: 

 No new reporting, recordkeeping or other compliance requirements and 

professional services are needed in a rural area to comply with the proposed rule. 

 

Compliance Costs: 

 There are no direct costs associated with compliance.   

 

Minimizing Adverse Impact:  

 There is no adverse impact. 

  

Opportunity for Rural Area Participation: 

 Any operator of a hospital as defined under Article 28 of the Public Health Law, 

including those in rural areas, may need to operate its facility at another location in an 

emergency.  This amendment would allow it to do so. 
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JOB IMPACT STATEMENT 

 

Nature of Impact:  

 It is not anticipated that there will be any impact of this rule on jobs or 

employment opportunities. 

 

Categories and Numbers Affected: 

 This rule will apply to all operators of hospitals as defined under Article 28 of the 

Public Health Law. 

 

Regions of Adverse Impact:  

 This rule will apply to operators of hospitals as defined under Article 28 of the 

Public Health Law in all regions within the State, but it will have no adverse impact on 

those operators or their employees. 

 

Minimizing Adverse Impact: 

 The rule would not impose any additional requirements upon regulated entities, 

and therefore there would be no adverse impact on jobs or employment opportunities. 

  

Self-Employment Opportunities: 

 The rule is expected to have no impact on self-employment opportunities.  

 



Summary of Express Terms 

 

This rule creates a new Part 403 in Title 10 (Health) of the NYCRR.  This part 

defines the rules for implementing Chapter 594 of the Laws of 2008 (Public Health Law 

§ 3613) which requires the Department of Health (DOH) to establish a Home Care 

Worker Registry and the rights, duties and obligations of home care services workers, 

home care services agencies, and home care training and education programs. 

Workers providing home health aide services and personal care aide services are 

covered by the rule.  All agencies providing either home health aide or personal care aide 

services, including those operated by municipalities, are covered.  All education and 

training programs for home health or personal care aides approved by either DOH or the 

State Education Department are covered.   

The statute requires that, starting September 25, 2009, information about each and 

every home care services worker and every training program must be entered into a 

registry that is accessible to the public and to employers and prospective employers of 

such workers.  The registry must be available through the DOH website and by a toll-free 

number. 

Section 403.1 defines the groups and classes of persons and entities to whom the 

regulation applies. 

Section 403.2 includes all of the definitions applicable to the rule.  These include 

Commissioner, Department, home care services entity (entity), home care services 

worker (worker), home care services worker registry (registry), home care services 



worker trainee (trainee), state-approved education or training program (program), 

successfully completed or successful completion, and senior official. 

Section 403.3 includes general requirements applicable to education and training 

programs. 

Section 403.4 includes the responsibilities of state-approved education and 

training programs.  Among those responsibilities are the entry of data about each and 

every training program that begins on or after September 25, 2009, into the registry 

within 10 business days after the beginning of the program, and entering required 

information from PHL § 3613(3)(a)-(e) about each trainee who completes the program 

into the registry within 10 days after completion of the program.  Programs must also 

certify that they have verified the identity of each trainee within 10 days after the aide has 

successfully completed a training program, and must issue a certificate of completion to 

the trainee within 10 business days after execution of the certification of identity.  

Programs are also responsible for correcting incorrectly entered information that they 

entered. 

Section 403.5 includes the responsibilities of home care services entities.  Among 

these is the entry of required information into the registry about all employees prior to 

their performing home care services.  Entities are required to check that the employee’s 

training information is in the registry before they are allowed to provide home care 

services.  Entities must update the registry to include additional information provided by 

the employee.  Entities are also responsible for correcting incorrectly entered information 

that they entered.  Required information must be entered into the registry within 10 

business days after a triggering event.  Entities must also create original entries into the 
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registry about persons who completed their home care services worker training before 

September 25, 2009, and who were employed on that date.  This information must have 

been entered before September 25, 2010. 

Section 403.6 includes the responsibilities of home care services workers and 

trainees.  They are required to provide training programs and home care services entities 

with all information required for the registry and all identity information. 

Section 403.7 describes other responsibilities including record keeping 

requirements. 

Conforming amendments to existing regulations are included in Title 10, sections 

763.13 and 766.11 and Title 18, sections 505.14 and 505.23. 
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Pursuant to the authority vested in the Commissioner of Health by section 3613(9) of the 

Public Health Law, a new Part 403 is added and sections 763.13 and 766.11 of Title 10 

(Health), and sections 505.14 and 505.23 of Title 18 (Social Services) of the Official 

Compilation of Codes, Rules and Regulations of the State of New York, are amended, to 

be effective on publication of a Notice of Adoption in the New York State Register, to 

read as follows: 

 

A new Part 403 is added to Title 10 NYCRR to read as follows: 

CHAPTER V, SUBCHAPTER A 

MEDICAL FACILITIES – MINIMUM STANDARDS 

 

PART 403 

HOME CARE WORKER REGISTRY 

(Statutory Authority:  Public Health Law section 3613(9)) 

 

Sec. 

403.1 Applicability 

403.2 Definitions 

403.3 General Requirements 

403.4 Responsibilities of State Approved Education or Training Programs 

403.5 Responsibilities of Home Care Services Entities 

403.6 Responsibilities of Home Care Services Workers and Trainees 

403.7 Other responsibilities 
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Section 403.1  Applicability. 

(a) This Part shall apply to every home care services agency certified, 

licensed or authorized under Article 36 of the Public Health Law, including agencies 

exempt under Public Health Law Section 3619; any education or training program for 

home health aides or personal care aides that is authorized, licensed or approved by either 

the Department or the New York State Education Department; and any person who has 

successfully completed a state approved education or training program. 

(b) Nothing in this Part shall be construed to amend, supersede or otherwise 

modify any requirements of the regulations of the Department of Health relating to the 

education or training of home health aides or personal care aides by New York State 

authorized education or training programs. 

 

Section 403.2  Definitions. 

For purposes of this Part, the following terms shall have the following meanings: 

 

(a) “Commissioner” means the Commissioner of Health of the State of New 

York. 

(b) “Department” means the New York State Department of Health. 

(c) “Home care services entity” or “entity” means a home care services agency or 

other entity providing home care services subject to Article 36 of the Public Health Law 

or exempt under section 3619 of such law.  

(d) “Home care services worker” or “worker” means any person engaged in or 

applying to become engaged in providing home health aide services, as defined in Public 
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Health Law section 3602(4) or personal care aide services, as defined in Public Health 

Law section 3602(5). 

(e) “Home care services worker registry” or “registry” means the home care 

services worker registry established by Public Health Law section 3613. 

(f) “Home care services worker trainee” or “trainee” means an individual who has 

applied for and been accepted into a state approved education or training program. 

(g) “State approved education or training program” or “program” means a 

program that provides education or training for persons to meet any requirement 

established by the Department for providing home health aide services or personal care 

services, which program is approved by the Department or the New York State Education 

Department. 

(h) “Successfully completed” or “successful completion” means, in connection 

with home health aide training, compliance with 10 NYCRR 700.2(b)(9); in connection 

with personal care aide training, it means compliance with 18 NYCRR 505.14(e). 

(i) “Senior official” means an individual with responsibility for oversight of a  

training program and who is authorized to execute a legally binding instrument on behalf 

of the operator of the program.  The senior official may be the operator if the operator is a 

natural person. 

 

Section 403.3  General requirements. 

(a) Each state approved education or training program and home care services 

entity must request and submit information required for the registry as specified in this 

Part.  Each program and entity shall designate at least two individuals  to access and enter 
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data in the registry and shall submit the names, positions and contact information for each 

such individual  to the Department in the form and manner required by the Department. 

(b) Each program or entity subject to the provisions of this Part shall have policies 

and procedures designed to implement the provisions of this Part. 

(c) Only an individual designated in accordance with subsection (a) of this section 

shall submit the information to the registry.  Home care services workers or trainees may 

submit information to any such individual  for inclusion in the registry as specified in this 

Part. 

 

Section 403.4  Responsibilities of State Approved Education or Training Programs. 

(a) Any entity that offers or provides a state approved education or training 

program shall, for each trainee who begins a training program: 

(1) (i) verify the identity of the trainee by examining at least one of the following 

unexpired documents: 

(a) Driver’s license or identification card issued by a State or outlying possession 

of the United States, provided it contains a photograph or information such as name, date 

of birth, gender, height, eye color and address; 

(b) Identification card issued by federal, state or local government agencies or 

entities, provided it contains a photograph or information such as name, date of birth, 

gender, height, eye color, and address; 

(c) School identification card with a photograph; 

(d) Voter’s registration card; 

(e) United States Military card or draft record; 
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(f) Military dependent’s identification card; 

(g) United States Coast Guard Merchant Mariner Card; 

(h) Native American tribal document; 

(i) Driver’s license issued by a Canadian government authority; 

(j) United States Passport or United States Passport Card; 

(k) Permanent Resident Card or Alien Registration Receipt Card; or 

(l) Employment Authorization Document that contains a photograph. 

(ii) For any such document examined, information regarding the document title, 

issuing authority, document number and expiration date, if any, must be recorded and 

maintained in the permanent records of the program. 

(iii) If the trainee fails to provide any of the documents specified in subsection (a), 

the training program must deny participation in the program. 

 

(2) Obtain all of the information required by section 3613(3)(a)-(e) of the Public 

Health Law and maintain such information in the permanent records of the program; 

(3) Within 10 business days of successful completion of the program, enter the 

information required by section 3613(3)(a)-(e) of the Public Health Law into the registry 

in the form and manner required by the Department;  

(4) Upon request of a trainee or a person who has successfully completed an 

approved education or training offered by the program, and upon proof of identity, 

provide access to complete registry information relating to such person, including a 

printed report if requested. 
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(5) Within 10 business days after a request by a trainee or a person who has 

successfully completed an approved education or training offered by the program, correct 

information entered incorrectly into the registry by the program.  A program must request 

verification from the worker supporting the correction. 

(6) Within 10 business days after a trainee has successfully completed an 

approved education or training offered by the program, ensure that a written sworn 

statement by the senior official of the entity, made under penalty of perjury, has been 

fully executed and included in the permanent records of the program.  The written sworn 

statement must: 

(a) identify each trainee who has successfully completed the program by 

name, address, date of birth and date of completion of the program; 

(b) describe the nature of the education or training covered in the program; 

(c) certify that the trainee has in fact successfully completed the identified 

program; and  

(c) certify that the entity has verified the true identity of each trainee who 

has successfully completed the identified program as required in 

subsection (a)(1) of this section. 

(7)  Within 10 business days after the written sworn statement described in 

subsection (a)(6) of this section has been executed by the senior official of the entity,  

print and sign the certificate of successful completion generated by the Department and 

provide a copy of the signed certificate to the trainee.  The original certificate must be 

maintained in the permanent records of the program. 
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 (b) Any entity that offers or provides a state approved education or training program 

shall  submit information to the registry about each class offered to train or educate home 

care services workers, before or within 10 business days after the commencement of the 

class, regarding the following: 

(1) Name and date of birth of each person attending the program; 

(2) The location, dates and times where the classroom portion of the program will 

be held; 

(3) The name, title and qualifications of the person(s) who will be delivering the 

classroom instruction; and 

(4) The anticipated date of graduation. 

 

Section 403.5  Responsibilities of Home Care Services Entities. 

(a) A home care services entity will have the following responsibilities with 

respect to home care services workers employed on or after September 25, 2009: 

(1) For any home care services worker who began their training on or after 

September 25, 2009, a home care services entity shall access the worker’s registry 

information prior to the worker beginning to provide home care services for that entity. 

(2) A person who  successfully completed a state approved education or training 

program for home health aides or personal care aides that began on or after September 

25, 2009, may not provide home care services unless the person’s information has been 

posted to the registry by the education or training program. 
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(3) within 10 business days after the worker has been employed by the home care 

services entity, enter the information required by section 3613(3)(f) of the Public Health 

Law into the registry in the form and manner required by the Department;   

(4) For all home care services workers who successfully completed training 

before September 25, 2009, prior to the worker beginning to provide home care services, 

a home care services entity must access the worker’s registry information.  If the worker 

is not yet listed in the registry, the entity shall, prior to the individual beginning to 

provide home care services: 

(i) Obtain the information required by section 3613(3)(a)-(f) of the Public Health 

Law from the home care services worker; 

(ii) Obtain a copy of the certificate issued to the prospective employee by the 

state-approved training program; and 

(iii) Enter the information required by Public Health Law section 3613(3)(a)-(f) 

into the registry. 

(5) Within 10 business days after the home care services worker begins to provide 

home care services, update the registry information to show the worker’s employment 

with the entity, including the start date; 

(6) Within 10 business days after receiving information from a home care services 

worker that is not in the registry, update the registry to include the new or updated 

information.  If the updated information is a change of name, obtain and retain 

documentation of the change as provided in section 403.6(a)(4) of this Part; 
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(7) Within 10 business days after a home care services worker’s employment with 

the entity is terminated, update the registry with the date on which the worker’s 

employment with the entity was terminated; 

(8) Upon request of any home care services worker currently employed by the 

entity, provide access to complete registry information relating to the employee, 

including a printed report if requested. 

(9) Within 10 business days after a request by a home care services worker, 

correct information in the registry that was entered incorrectly by the entity.  An entity 

must  request verification from the worker supporting the correction.  If the correction 

involves a change of name, obtain and retain documentation of the change as provided in 

section 403.6(a)(4) of this Part. 

(b) For every home care services worker who was employed by a home care 

services entity as of  September 25, 2009, the home care services entity shall, on a 

schedule provided by the Department, enter all of the information required by section 

3613(3)(a)-(f) of the Public Health Law on the registry with respect to such workers. 

 

Section 403.6  Responsibilities of Home Care Services Workers. 

 (a) Home care services workers  have the following responsibilities: 

(1) Workers must retain in good order their certificate of successful completion of 

training and display it to a prospective employer when requested; 

(2) If a worker discovers that a training program  or entity incorrectly entered 

information regarding the worker in the registry, the worker must  provide corrected 
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information, including any verification of the change that may be requested, to the 

training program or entity; 

(3) If any information required for the registry changes, the worker must inform 

the program or entity of the changes and provide verification of the change as requested 

by the program or entity; 

(4) If a worker changes his or her name, the worker must provide proof of the 

name change to the program or entity.  The program or entity will change the worker’s 

name in the registry and must retain a copy of the proof submitted in the entity’s 

permanent records.  Appropriate proof of change of name includes copy of a certificate of 

marriage, decree of divorce, or other court order authorizing a person to change his or her 

name. 

 

 

Section 403.7  Other responsibilities. 

(a) Each program shall establish, maintain, and keep such records as are required 

to show compliance with this Part for a period of 6 years after the successful completion 

of training, unless otherwise directed by the Department or the New York State 

Education Department. 

(b) Each entity shall establish, maintain, and keep such records as are required to 

show compliance with this Part for a period of 6 years after the termination of a worker’s 

employment, unless otherwise directed by the Department. 

 

Subdivision (b) of section 763.13 of Title 10 NYCRR is amended to read as follows:   
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(b) (1) that qualifications as specified in section 700.2 of this Title are met; [and] 

(i) that the information required by Public Health Law section 3613(3)(a)-(f) has been 

entered into the home care services worker registry in accordance with Part 403 of this 

Title; and 

(ii) a criminal history record check to the extent required by section 400.23 and Part 402 

of this Title. 

 
Subdivision (b) of section 766.11 of Title 10 NYCRR is amended to read as follows:   

(b) (1) that qualifications for home health aide and personal care aide as specified in 

section 700.2 of this Title are met; and 

(2) that the information required by Public Health Law section 3613(3)(a)-(f) has been 

entered into the home care services worker registry in accordance with Part 403 of this 

Title. 

 

Paragraph (4) of subdivision (d), of section 505.14 of Title 18 NYCRR is amended to 

read as follows: 

(4) The minimum criteria for the selection of all persons providing personal care services 

shall include, but are not limited to, the following:  

(i) maturity, emotional and mental stability, and experience in personal care or 

homemaking;  

(ii) ability to read and write, understand and carry out directions and instructions, record 

messages, and keep simple records;  

(iii) sympathetic attitude toward providing services for patients at home who have 

medical problems; [and]  
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(iv) good physical health, as indicated by the documentation in the personnel file of all 

persons providing personal care services. This documentation must include the same 

assurances and proof of good physical health that the Department of Health requires for 

employees of certified home health agencies pursuant to 10 NYCRR 763.4[.];  

(v) a criminal history record check to the extent required by 10 NYCRR 400.23[.]; and 

 

(vi) compliance with Part 403 of Title 10 NYCRR, as required in that Part. 

 

Paragraphs (7), (8) and (9) of subdivision (e) of section 505.14 of Title 18 NYCRR are 

amended to read as follows: 

(7) The successful participation of each person providing personal care services in 

approved basic training, competency testing and continuing in-service training programs 

shall be documented in that person's personnel records. Documentation shall include the 

following items:  

(i) a completed employment application or other satisfactory proof of the date on which 

the person was hired; and  

(ii) (a) for persons who completed a training program before September 25, 2009, a dated 

certificate, letter or other satisfactory proof of the person's successful completion of a 

basic training program approved by the department; or 

     (b)for persons who completed a training program on or after September 25, 2009, that 

information required by Part 403 of Title 10 NYCRR. 

(iii) dated certificates, written references, letters or other satisfactory proof that the 

person:  
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     (a) meets the qualifications specified in clause (4)(i)(a) or (b) of this subdivision; and  

     (b) has successfully completed competency testing and any remedial basic training 

necessary as a result of such testing. The dated and scored competency testing 

instruments and record of any remedial training provided shall be maintained;  

(iv) an in-service card, log or other satisfactory proof of the employee's participation in 

three hours of in-service training semiannually.  

(8) The local social services district shall develop a plan for monitoring the assignments 

of individuals providing personal care services to assure that individuals are in 

compliance with the training requirements. This plan shall be submitted by the local 

social services district to the Department for approval and shall include, as a minimum, 

specific methods for monitoring each individual's competency testing, and in-service 

requirements specified in this subdivision. Methods of compliance with the basic 

training, monitoring may include: onsite reviews of employee personnel records; 

establishment of a formal reporting system on training activities; establishment of 

requirements for submittal of certificates or other documentation prior to each 

individual's assignment to a personal care service case; or any combination of these or 

other methods.  The monitoring plan must include provision for assuring that training 

programs have complied with the requirement Part 403 of Title 10 NYCRR related to the 

home care services worker registry. 

(9) When a provider agency is not in compliance with department requirements for 

training, or when the agency's training efforts do not comply with the approved plan for 

that agency, or the agency has failed to comply with the requirements of Part 403 of Title 

10 NYCRR, the Department shall withdraw the approval of that agency's training plan. 
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No reimbursement shall be available to local social services districts, and no payments 

shall be made to provider agencies for services provided by individuals who are not 

trained in accordance with department requirements and the agency's approved training 

plan. 

 

Subparagraph (iii) of paragraph (3) of subdivision (a) of section 505.23 of Title 18 

NYCRR is amended to read as follows:   

(iii) home health aide services, as defined in the regulations of the Department of Health, 

provided by a person who meets the training requirements of the Department of Health, 

whose information as required by Part 403 of Title 10 NYCRR has been entered into the 

home care services worker registry, is assigned by a registered professional nurse to 

provide home health aide services in accordance with a recipient's plan of care, and is 

supervised by a registered professional nurse from a certified home health agency or a 

therapist, in accordance with the regulations of the Department of Health.  
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Regulatory Impact Statement 

Statutory Authority:  

  The statutory authority for this rule is Chapter 594 of the Laws of 2008, which 

requires the Department of Health to create and populate a health care services worker 

registry.  The Chapter has been codified as Section 3613 of the Public Health Law. 

 

Legislative Objectives:  

   To protect homebound, care-dependent New Yorkers by establishing a central 

registry of persons who have successfully completed state approved education or training 

programs for home health aides and personal care aides. 

 

Needs and Benefits:  

   According to the sponsor’s memorandum for the legislation, the Office of the 

Attorney General (OAG) investigations uncovered “fraud and abuse in the home health 

care industry, . . . as it relates to the education and training . . . [of] home health aides or 

personal care aides . . .”  These investigations uncovered instances of training programs 

issuing fraudulent certificates to persons who either had not been trained or had not 

demonstrated competence to perform necessary tasks.  The memo proposed that the 

existing methods for verification of education and training were “insufficient to prevent 

and deter fraud. In some cases, the training programs issuing fraudulent certificates, when 

contacted by home care services entities, represented that the fraudulent certificates were 

valid, when, in truth and fact, they were not. Frauds relating to fraudulent 
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certificates…[were]… occurring throughout the State, endangering New York's most 

vulnerable population and costing taxpayers tens of millions of dollars.” 

   Again, citing the sponsor’s memo, the statute being implemented by this 

regulation is the legislature’s “crucial first step” in reducing or eliminating fraudulent 

training.  Using the nurse aide registry established by Public Health Law section 2803-j 

as a model, the legislation proposes to extend protections that exist in the nursing home 

context to homebound, care-dependent persons.  The public nature of the registry will 

allow not only contractors and employers of home care services workers access to 

education and training information, but also will make this information available to 

members of the public.   

   Certified aides will not be able to gain employment until their training and 

employment information is posted on the Registry.  For this reason, the Department 

decided on timeframes that were reasonable, but would not prevent an aide from being 

employed.   

   A central registry will help facilitate the Department's ability to track home care 

services workers, and will thus provide greater transparency and accountability, which, in 

turn, will enhance the quality of care delivered to the vulnerable population served by the  

home health care industry. 

 

Costs:  

Costs to Regulated Parties for the Implementation of and Continuing Compliance 

with the Rule: 
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   Those agencies that hire additional staff solely for the purpose of collecting, 

entering and maintaining data related to the requirements of the registry will incur a 

continuing cost for such staff.  The extent of the cost will be tied to the rate of pay for 

such employee(s) and will likely vary depending on skill level.  It is estimated that it will 

take approximately a third of an hour (20 minutes) for an administrative staff person, 

with an average hourly wage of fifteen dollars, to enter the required data into and 

maintain it on the registry.  This cost would apply to information that must be entered by 

the training program and also by the employer.  In 2008, there were approximately 

50,000 new home care and personal care aides.  Based on this information, the overall 

administrative cost for entering information pertaining to new aides would be $500,000 

spread across the state.  There will be an additional cost during the first year to input 

aides currently employed into the Home Care Registry.  These costs will be incurred by 

the employers only.   

 

Costs to the Agency, the State and Local Governments for the Implementation and 

Continuation of the Rule: 

   Two million dollars was appropriated for implementation of the registry at the 

State level in the 2009-10 State Budget.  These funds have been used in part to develop 

the software and hardware linkages needed to house the registry, and in part to fund state 

staff to maintain the registry once it is operational.  Approximately $1 million will be 

needed annually to maintain the state staff and the registry functionality. 
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The information, including the source(s) of such information and the methodology 

upon which the cost analysis is based: 

   Information about appropriation levels was included in the 2009-10 State Budget.  

Information about staffing and worker training and retention was received from the home 

care provider associations and SEIU Local 1199. 

 

Local Government Mandates:  

   Local governments that operate home care services agencies are exempt from 

many of the requirements of Article 36 of the Public Health Law.  However, the enabling 

legislation for this regulation expressly includes exempted entities under its mandate.  

Thus, those local governments that operate home care services agencies must comply 

with the requirements for obtaining, reviewing, maintaining and updating registry 

information for home care services workers employed by such local governments.     

   In accordance with Executive Order 17, the following fiscal impact relates to the 

costs associated with the implementation of this regulation on local governments.  Local 

governments will incur the same administrative costs as any other employment related 

entity.  No additional funds are provided for local government to implement this new 

mandate.  Of the 1, 200 licensed and certified home care services agencies, 

approximately 5% are operated by counties.  Most Certified Home Health Agencies 

(CHHAs) do not hire aides directly, but subcontract with a Licensed Home Care Services 

Agency (LHCSA).  Therefore much of the local administrative costs associated with this 

regulation will be borne by the county operated LHCSAs.   
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   In order to determine the true impact this regulation will have on local 

governments, the Department limited the scope of agencies with employment 

responsibilities to the approximately 900 LHCSA sites operating in the state.  Of this 

amount, only 11 LHCSAs (1% of the total) are operated by counties.   Each year, 

approximately 500 new aides are employed through county operated LHCSAs.  It should 

be noted that local governments do not operate training programs, and therefore will only 

incur the administrative costs associated with home care employers.  Assuming all 

administrative costs are equal, it is estimated that the overall cost to implement this new 

requirement will be approximately $2,500 in total for all local governments operating 

LHCSAs.   As with the general administrative costs associated with the Home Care 

Registry, costs will be higher in the first year to accommodate the necessary data entry 

required to enter all currently employed aides into the system.   

 

Paperwork:  

   This rule requires significant “paperwork”, although most of it may be addressed 

with electronic rather than actual paper documentation.   

 

  State approved training and education programs must: 

Collect and maintain identity information from all trainees; 

Maintain information about all training programs; 

Post information about all training programs to the registry; 

Post names of trainees to the registry; 
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Collect, maintain and post to the registry statutorily required information 

about trainees who have completed the training program; 

Maintain a written certificate of completion and issue a copy to trainees 

who complete the training program; and 

Complete, retain and provide a copy of a signed certificate for the required 

training for each trainee. 

 

 Home care services agencies must: 

Collect and maintain identity information from employees providing home 

care services; 

Maintain information about duration of employment for employees 

providing home care services; and 

Collect, maintain and post statutorily required information to the registry 

about employees who provide home care services. 

 

Duplication:  

   Some of the information required to be collected and entered into the registry by 

employers may be the same information employers are required to provide to the 

Department for mandatory criminal history record check.  At the present time, these 

systems have different forms and do not communicate, thus requiring the employer to 

submit some information more than once.  Given the limited time frame, the Department 

is not able to link these systems at this time, but there may be opportunities in the future 

to limit some of the duplicative information.  
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Alternatives:  

   Because the enabling legislation is very prescriptive, other alternatives, such as 

waiting until other DOH systems were linked to the Registry to avoid initial duplication 

of information, were not considered.  This regulation is the minimum implementation 

required to give full effect to the statute by the required implementation date.   

 

Federal Standards:  

  Not applicable. 

 

Compliance Schedule:  

   Full compliance will be achieved immediately, as most aspects of these 

regulations have been implemented.  

 

Contact Person: Katherine Ceroalo 
New York State Department of Health 
Bureau of House Counsel, Regulatory Affairs Unit 
Corning Tower Building, Rm. 2438 
Empire State Plaza 
Albany, New York 12237 
(518) 473-7488 
(518) 473-2019 (FAX) 
REGSQNA@health.state.ny.us 
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Consolidated Regulatory Flexibility Analysis 
for Small Businesses and Local Governments 

 

Effect of Rule: 

  Small businesses that will be affected by this rule include home care services 

agencies in the state that employ 100 or fewer persons and most state approved education 

and training programs for home health and personal care aides.  There are approximately 

500 training and education programs operating from approximately 700 sites statewide 

and approximately 1300 home care services agencies, many of which qualify as small 

businesses, and some of which are County operated.  All of these will feel some impact 

from this rule, as all are affected by its requirements. 

 

Compliance Requirements: 

 This rule establishes reporting and record keeping requirements for all impacted 

entities.  Workers providing home health aide services and personal care aide services are 

required to report information to state approved education and training programs and 

employers.  All education and training programs for home health or personal care aides 

approved by either DOH or the State Education Department are required to enter specific 

information about training programs, trainers and trainees into the registry, to maintain 

specific training records for six years after training is complete, and to issue a 

standardized certificate developed by the Department. All agencies providing either home 

health aide or personal care aide services, including those operated by municipalities, are 

required to collect and maintain identity and training information about covered home 

care services workers and must check the home care services worker registry before 
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assigning a worker to provide services, and update or enter required information into the 

registry if such information is not present. 

 

 The Department does not intend to publish a small business regulation guide in 

connection with this regulation.  While this regulation will impact a substantial number of 

small business and local governments, the Department has determined that the impact 

itself is not “substantial.”  The Department does plan to issue additional guidance once 

the regulation has been published. 

 

Professional Services: 

 No special professional services should be required to maintain the records or 

complete the data entry required by this rule, although covered educational programs and 

home care services agencies may need additional employees to perform these activities. 

 

Compliance Costs: 

  Nominal capital and annual cost is anticipated for most impacted entities, 

including county governments that operate home care services agencies.  All home care 

services agencies are already required to maintain a computer connection to the Health 

Provider Network (HPN) to receive and transmit information from and to the 

Department.  No additional computer connections should be required.  Those education 

and training programs that are not associated with a home care services agency will need 

to obtain an HPN account and maintain a computer connection to the internet.  There is 

no charge for an HPN account; most organizations already maintain internet access of 

 26



some sort.  The costs for small business and local governments should not be 

significantly different from the costs of other affected providers. The only significant 

continuing cost would be additional staff to perform the functions required by the 

regulation which would accrue to entities that do not presently have sufficient staff to 

perform these additional functions. 

 

Economic and Technological Feasibility: 

 The Department has considered the economic and technical feasibility impact 

associated with this rule on small business and local government.  While there may be 

economic issues associated with this rule, such as the need to hire additional staff, the 

legislation that this rule implements would require the same investment in staff and 

technology as the rule requires.   

 

Minimizing Adverse Impact: 

  While the Department has considered the options of State Administrative 

Procedure Act (SAPA) Section 202-b.1 in developing this rule, the statutory mandate for 

the creation of the registry does not allow significant discretion in implementation.  The 

Department has chosen generally to include only reporting and record keeping required 

by the legislation for home care services agencies.  Most training programs are not in 

rural areas.  The statute does not allow exemption from reporting to any particular entity 

type. 
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Small Business and Local Government Participation: 

  The Department will meet the requirements of SAPA Section 202-b(6) in part by 

publishing a notice of proposed rulemaking in the State Register with a comment period.  

The Department has already conducted meetings with representatives of statewide 

provider organizations representing home care services agencies and training programs 

including the Empire State Association of Assisted Living, NYS Association of Home 

Care Providers, Home Care Association of NYS, NY Association of Homes and Services 

for the Aging, as well as representatives of SEIU Local 1199, which represents 

significant numbers of home care services workers downstate. When the legislation was 

first introduced, most of the provider associations supported the bill.   
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Rural Area Flexibility Analysis 

 

Types and Estimated Numbers of Rural Areas:  

 All rural areas of the State in which home care services agencies are located are 

equally affected.  The impact on rural areas should be no greater and present no unique 

issues that differ from the impact on other areas of the State where these agencies are 

located. 

 

Reporting, Recordkeeping and Other Compliance Requirements; and Professional 

Services: 

 This rule establishes reporting and record keeping requirements for all covered 

entities.  Workers providing home health aide services and personal care aide services are 

required to report information to state approved education and training programs and 

employers.  All such programs for home health or personal care aides approved by either 

DOH or the State Education Department are required to enter specified information about 

training programs, trainers and trainees into the registry, must maintain specific training 

records for six years after training is complete, and must issue a standardized certificate 

developed by the Department.  All agencies providing either home health aide or personal 

care aide services, including those operated by municipalities, are required to collect and 

maintain identity and training information about home care services workers and must 

both check the home care services worker registry before assigning a worker to provide 

services, and update or enter required information into the registry if such information is 

not present.   
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 No special professional services should be required to maintain the records or 

complete the data entry, although covered educational programs and home care services 

agencies may need additional employees to perform these activities.  

 

Costs:  

 Nominal capital and annual cost is anticipated for most impacted entities.  All 

home care services agencies are already required to maintain a computer connection to 

the Health Provider Network (HPN) to receive and transmit information from and to the 

Department. No additional computer connections should be required. Those education 

and training programs that are not associated with a home care services agency will need 

to obtain an HPN account and maintain a computer connection to the internet.  There is 

no charge for an HPN account; most organizations already maintain internet access of 

some sort.  The cost in rural areas should not be significantly more than the cost in other 

areas of the state.  The only significant continuing cost would be the possible need for 

additional staff to perform the functions required by the regulation.  

 

Minimizing Adverse Impact:  

 The statutory mandate authorizing the creation of the registry does not allow the 

Department of Health significant discretion in implementation.  The Department 

generally requires only such reporting and record keeping as provided for in the 

legislation for home care services agencies.  Most training programs are not in rural 

areas.  The statute does not allow exemption from reporting to any particular entity type. 
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Rural Area Participation:  

 The Department participated in an April 28, 2009 meeting on the implementation 

of the registry with representatives of statewide provider organizations representing home 

care services agencies and training programs, including the Empire State Association of 

Assisted Living, NYS Association of Home Care Providers, Home Care Association of 

NYS, NY Association of Homes and Services for the Aging, as well as representatives of 

SEIU Local 1199, which represents significant numbers of home care services workers 

downstate. 
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Job Impact Statement 

 

Nature of Impact:  

 The Department has determined that the proposed rule will not have a substantial 

adverse impact on jobs and employment opportunities. 

 

Categories and Numbers Affected:  

 There may be a minor increase in the number of jobs in office and administrative 

support occupations statewide, depending upon how many affected entities choose to hire 

additional staff to meet the record keeping requirements of the rule. 

 

Regions of Adverse Impact:  

 None. 

 

Minimizing Adverse Impact:  

 None. 

 

Self-employment Opportunities:  

 Not applicable. 

 

 
 



 
Amendment of 10 NYCRR Part 710 

CON Notice Submissions   
 
 

Brief Description 
 

Chapter 174 of the Laws of 2011 amends Article 28 of the Public Health Law to 
eliminate requirements for limited review and CON review for projects confined to  
non-clinical infrastructure, repair and maintenance, and one-for-one equipment 
replacement, all regardless of cost.  In place of the former limited review and CON 
requirements for these categories of projects, the amended Section 2802 requires the 
submission of only a written notice, applicable architect/engineer certification that the 
proposed project meets applicable statutes, codes and regulations, and a plan for patient 
safety during construction.  These changes take effect on January 20, 2012.  
 
Factual Tabulation and Analysis 
 

Section 2802 of the Public Health Law seeks to ensure that the CON application 
process furnishes the Department with sufficient information to determine whether 
construction projects proposed by facilities subject to Article 28 are consistent with this 
standard.  Section 2802 and Part 710 set forth three levels of review: 

 
• Limited Review: This level of review requires only the submission of a narrative 

describing the construction activity to be undertaken, and where applicable, 
architecture/engineering drawings or certification.  Limited review construction 
projects are generally not subject to review for financial feasibility or public need. 

 
• Administrative CON review – This process requires submission of a CON 

application, which has considerably more detailed forms and schedules than the 
documents required for limited review.  The process also involves review for 
financial feasibility and public need.   

 
• Full CON review – Full review construction projects generally require the submission 

of the same forms and schedules as administrative review applications but, because of 
their generally greater complexity and higher costs, usually involve a more detailed 
review for financial feasibility and public need.  They also require review by the 
Public Health and Health Planning Council for submission of a recommendation by 
the PHHPC to the Commissioner. 

 
Under paragraph (4) of subdivision (c) of section 710.1, projects for facility repair 

and maintenance, and one-for-one replacement of non-medical and most medical 
equipment for which the total project costs are under $6 million are subject to limited 
review.  Those between $6 million and $15 million require administrative CON review.  
Projects for one-for-one equipment replacement of certain types of major medical 
equipment –MRI’s, therapeutic radiology devices, CT scanners and cardiac 



catheterization equipment—regardless of cost, do not require an application, but only 
notification to the Department, and documentation that the equipment to be replaced is 
depreciated or no longer operational. Under section 710.1(c)(5), projects involving non-
clinical infrastructure, including but not limited to windows, roof and wall repairs, 
parking garages, dietary, and solid waste and/or sewage disposal, whose costs are under 
$15 million are subject only to limited review.  Non-clinical infrastructure projects that 
exceed $15 million are subject to administrative CON review.  Non-clinical infrastructure 
projects that exceed this amount are not subject to full review, regardless of cost.  

 
The amended section 2802 provides for a lower level of review for construction 

projects, regardless of cost, that involve only non-clinical infrastructure, facility repair 
and maintenance, or the one-for-one replacement of equipment.  To reflect this change, 
there is a need to amend paragraphs (4) and (5) of subdivision (c) of section 710.1 to 
remove requirements that subject certain of such projects costing more than $6 million to 
administrative CON review and others exceeding $15 million to administrative or full 
review.  In lieu of the submission of administrative or full review CON applications, the 
amended rules will require the submission of only a written notice and, where applicable, 
architect/engineer certification and a plan for patient safety during project construction.     

 
For those repair/maintenance, equipment replacement and non-clinical 

infrastructure projects currently subject to administrative CON review and the relatively 
few such projects requiring full CON review, the amended section 2802 and 
accompanying changes in Part 710 will remove the need for applicants to submit the 
more elaborate and detailed CON application forms and schedules in favor of a simpler 
process requiring only a written notice and applicable architect/engineer certifications 
and patient safety plans.  This will save providers considerable time in submitting 
construction projects to the Department.  

 
The amended section 2802 also does not require that the Department furnish the 

applicant with a formal approval of the submitted project; nor would it allow the 
Department to require that the applicant await such approval.  The amended statute also 
does not permit the Department to prescribe how far in advance of the project’s intended 
implementation the required written notice must be submitted.  Applicants may therefore 
proceed with their projects as soon as their written notices are submitted and receipt of 
the notice acknowledged by NYSE-CON, the electronic CON application processing 
mechanism.   However, it will remain the responsibility of the applicant to construct and 
operate the project in full compliance with the medical facilities construction code (Parts 
711 through 715), the hospital code (Part 405) and any other applicable regulations.  Any 
violations thereof will be fully cited in the course of routine surveys, complaint 
investigations or other surveillance and enforcement activities.   

 
The submission of written notices rather than CON applications, together with the 

absence of a need to await formal Department approval of proposed projects, will enable 
hospitals, nursing homes and diagnostic and treatment centers to undertake affected 
construction projects more quickly in response to changing market conditions.  These 
changes will also enable providers to take more prompt advantage of changes in 



equipment and technology and allow them to more readily update their facility equipment 
and infrastructure.  These changes will also help health facility operators avoid increases 
in construction costs that can occur while projects are pending Department approval, as 
well as prevent delays in the attainment of savings and new revenues associated with 
proposed improvements to their facilities and services.  For the Department, the simpler 
processing of written notices will enable staff to focus more fully on larger-scale CON 
projects that warrant in-depth review and analysis.    
  
Stakeholder Response 
 
 Because the amended Section 2802 simplifies the CON process for non-clinical 
infrastructure projects, repair and maintenance, and replacement of equipment, the 
Department anticipates that hospitals, nursing homes and D & T centers will be 
supportive of the proposed changes in Part 710 needed for the amended statute’s 
implementation.  
  

 
 
 

  
 
 
 

 
 



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by section 2803 of the Public Health Law, Part 405 of Title 10 

(Health) of the Official Compilation of Codes, Rules and Regulations of the State of New 

York is amended, to be effective upon publication of a Notice of Adoption in the New 

York State Register, to read as follows: 

 
 
405.19 Emergency services  
 

*      *    *   
 
(e) Patient care. (1) The hospital shall assure that all persons arriving at the emergency 

service for treatment receive emergency health care that meets generally accepted 

standards of medical care. 

 

(2) Every person arriving at the emergency service for care shall be promptly examined, 

diagnosed and appropriately treated in accordance with triage and transfer policies and 

protocols adopted by the emergency service and approved by the hospital. Such protocols 

must include written agreements with local emergency medical services (EMS) in 

accordance with subparagraph (b)(1)(i) of this section. All patient care services shall be 

provided under the direction and control of the emergency services director or attending 

physician.  In no event shall a patient be discharged or transferred to another facility, 

unless evaluated, initially managed, and treated as necessary by an appropriately 

privileged physician, physician assistant, or nurse practitioner.  No later than eight hours 

after presenting in the emergency service, every person shall be admitted to the hospital, 

or assigned to an observation unit in accordance with subdivision (g) of this section, or 



transferred to another hospital in accordance with paragraph (6) of this subdivision, or 

discharged to self-care or the care of a physician or other appropriate follow-up service.  

Hospitals which elect to use physician assistants or nurse practitioners shall develop and 

implement written policies and treatment protocols subject to approval by the governing 

body that specify patient conditions that may be treated by a registered physician 

assistant or nurse practitioner without direct visual supervision of the emergency services 

attending physician.  

*      *      *   

 
(5) [Where observation beds are used, they shall be for observation and stabilization and 

they shall not be used for longer than eight hours duration. Patients in these beds shall be 

cared for by sufficient staff assigned to meet the patients’ needs.  At the end of eight 

hours observation or treatment the patient must be admitted to the inpatient service, be 

transferred in accordance with paragraph (6) of this subdivision, or be discharged to self-

care or the care of a physician or other appropriate follow-up service.]  Reserved. 

*       *       * 

(g) Observation units.  Observation units shall be a under the direction and control of the 

emergency service and, unless a contrary requirement is specified in this subdivision, 

observation units shall be subject to all requirements of this section applicable to 

emergency services. 

(1) Patient Care: An observation unit shall be used only for observation, diagnosis 

and stabilization of those patients for whom diagnosis and a determination 

concerning admission, discharge, or transfer cannot be accomplished within 

eight hours, but can reasonably be expected within twenty-four hours.  
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Patients shall be assigned to the observation unit by physician order and 

within twenty-four hours of the issuance of an order assigning the patient to 

an observation unit, the patient must be admitted to the inpatient service, be 

transferred in accordance with paragraph (6) of subdivision (e) of this section, 

or be discharged to self-care or the care of a physician or other appropriate 

follow-up service.   

(2) Physical Space:   

(i) The total number of dedicated observation unit beds in a hospital shall be 

limited to five percent of the hospital’s certified bed capacity, and shall 

not exceed forty, provided that in a hospital with less than 100 certified 

beds, an observation unit may have up to five beds.   

(ii) The observation unit shall be located within a distinct physical space, 

except in a hospital designated as a critical access hospital pursuant to 

subpart F of part 485 of Title 42 of the Code of Federal Regulations or a 

sole community hospital pursuant to section 412.92 of Title 42 of the 

Code of Federal Regulations or any successor provisions. 

(iii)  The observation unit shall comply with the applicable provisions of Parts 

711 and 712-2 and section 712-2.4 of this Title for construction projects 

approved or completed after January 1, 2011. 

(iv)  Observation unit beds shall not be counted within the state certified bed 

capacity of the hospital and shall be exempt from the public need 

provisions of Part 709. 
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(v) The observation unit shall be marked with a clear and conspicuous sign 

that states: “This is an observation unit for visits of up to 24 hours.  

Patients in this unit are not admitted for inpatient services.” 

(3)  Staffing. 

(i)  Patients in an observation unit shall be cared for, pursuant to a defined 

staffing plan, by staff, appropriately trained and in sufficient numbers to 

meet the needs of patients in the observation unit. 

(ii) At a minimum, a physician, nurse practitioner, or physician assistant shall 

be responsible for oversight of the medical care of the patients assigned to 

the observation unit.  Such physician, nurse practitioner, or physician 

assistant assigned to oversee the observation unit shall be immediately 

available to meet the needs of patients in the observation unit and shall not 

be assigned concurrent duties that will interfere with such availability. 

(4)  Organization.  The medical staff shall develop and implement written policies and 

procedures approved by the governing body for the observation unit that shall 

include, but not be limited to: 

(i)  the integration of the observation unit and its services with the emergency 

service and other related services of the hospital; and 

(ii) appropriate use of the observation unit, including documentation of the 

clinical reasons and indications that warrant the period of observation, rather 

than admission or discharge, consistent with section 405.10 of this Part.  

 (5)  Opening and Closure.   

(i) Any hospital seeking to establish an observation unit shall:  
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(A) if no construction, as defined in subdivision 5 of section 2801 of the 

Public Health Law, will be needed, and no service will be eliminated:  

(I) submit a written notice to the Department on a form developed by the 

Department, not less than 90 days prior to opening the unit, indicating the 

hospital’s intent to establish such a unit; the number of beds to be located 

in the unit; the location of the unit within the facility, and such other 

information as the Department may require; and 

(II) submit a certification from a licensed architect or engineer, in the form 

specified by the Department, that the space complies with the applicable 

provisions of Parts 711 and 712-2 and section 712-2.4  of this Title for 

construction projects approved or completed after January 1, 2011; or 

(B), if construction, as defined in subdivision 5 of section 2801 of the 

Public Health Law, will be needed or a service will be eliminated: 

(I) comply with Part 710 of this Title, provided that for purposes of 

Part 710, a construction project involving only the creation of an 

observation unit and the addition of observation unit beds shall not 

be subject to review under paragraph (2) or (3) of subdivision (c) 

of section 710.1 of this title, unless the total project cost exceeds 

$15 million or $6 million respectively; and  

(II) comply with the applicable provisions of Parts 711 and 712-2 and 

section 712-2.4  of this Title for construction projects approved or 

completed after January 1, 2011.   
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(ii)  No hospital may discontinue operation of an observation unit without 

providing written notification to the Department of the impending closure not 

less than 90 days prior to the closure.  

(6) Transition.  A hospital operating an observation unit pursuant to a waiver granted by 

the Department shall be required to comply with the provisions of this subdivision within 

24 months of its effective date. 
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REGULATORY IMPACT STATEMENT 

 
Statutory Authority: 

The authority for the proposed revision to Title 10 NYCRR Part 405 is section 

2803 of the Public Health Law (PHL), which authorizes the Public Health and Health 

Planning Council (PHHPC) to adopt and amend rules and regulations, subject to the 

approval of the Commissioner of Health, to effectuate the provisions and purposes of 

Article 28 of the PHL with respect to minimum standards for hospitals. 

 

Legislative Objectives: 

In March 2011, Governor Cuomo’s Medicaid Re-Design Team (MRT) voted to 

approve certain regulatory reforms to support improvements in the quality of care and 

assist health care facilities to operate more efficiently.  The creation of a regulatory 

framework for observation units and a Medicaid rate for observation services was one of 

several reforms adopted by the MRT. 

 

The Department proposes to allow hospitals to create observation units to be used 

for patient assessment, including diagnostic testing, and stabilization for a period of up to 

twenty-four hours from the time the patient is assigned to the observation unit, after 

which time, the patient will either be admitted, transferred, or discharged.  Observation 

unit beds in a facility will be limited to a total of five percent of the hospital’s certified 

bed capacity, and up to a maximum of forty beds, provided that in a hospital with less 

than 100 certified beds, an observation unit may have up to five beds.  
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It is important for state regulations governing hospitals to safeguard and promote 

patient safety, while also allowing hospitals to operate efficiently.  The Department’s 

goal is to keep pace with the health care environment, while assuring patient safety and 

quality of care.  The intent of this regulation is to avoid unnecessary inpatient admissions, 

premature discharges from the emergency department, and repeated emergency 

department visits, and to improve the quality and experience of care received by patients 

seeking emergency services.  Observation units can also help to improve the efficiency of 

emergency services and relieve emergency service overcrowding.   

 

Current Requirements: 

Current regulations require that after eight hours in the emergency department, 

hospitals must either discharge or admit the patient.  In some circumstances, eight hours 

may not be enough time to stabilize a patient and complete the diagnostic tests required 

to assess the patient properly.  Even patients who have been stabilized may remain in the 

emergency department while they await test results, occupying emergency service space 

that could be used by other patients who may require more immediate services.  Hospitals 

have identified observation services as a means of improving patient care and relieving 

overcrowding in emergency departments by increasing efficiency and patient through-

put.   

 

The Department has granted waivers for the use of observation services to 

approximately 22 hospitals.  Observations services in a unit under the auspices of the 

emergency service, allow hospitals to provide focused assessment and treatment as 
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needed, beyond the 8 hours permitted for emergency services.  When properly utilized, 

observation services can prevent inappropriate admissions and premature discharges from 

the emergency service. 

 

Needs and Benefits: 

State regulations governing hospitals should safeguard and promote high-quality 

care and patient safety, while also allowing hospitals to operate efficiently and maintain 

access to services.  Regulations should also keep pace with the advances in health care 

technology, best practices, and models of care. 

 

This proposed regulation creates operating standards for observation units under 

the auspices of the emergency service.  Patients will be permitted to stay in observation 

units for up to twenty-four hours from assignment to the observation unit from the 

emergency service.  After this time patients must be discharged, admitted as an inpatient 

or transferred to another hospital. Observation services provided in these units will be 

eligible for Medicaid reimbursement, provided that payment requirements are met. 

This regulatory change will support improvements in emergency service efficiency and 

reductions in unnecessary inpatient admissions and in premature discharges from the 

emergency service that can lead to poor outcomes.  These provisions will also improve 

the patient’s experience of care by preventing prolonged stays in crowded emergency 

departments and relieve emergency department overcrowding. 
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COSTS 

Costs to Private Regulated Parties: 

 As the creation of an observation unit is optional, this regulation creates no 

additional burdens or costs to regulated parties.  It will eliminate the need for the 

cumbersome waiver process that is currently used to authorize the operation of 

observation units.  A few providers that are currently operating observation units 

pursuant to waivers approved by the Department may have to make modifications to the 

observation unit space.  Costs associated with these modifications should be minimal, and 

those providers will, for the first time, be able to bill Medicaid for services provided in 

the unit. 

 

Costs to Local Government: 

 There are no costs to local government.   

 

Costs to the Department of Health: 

The proposed amendment would impose no new costs on the Department.   

 

Costs to Other State Agencies: 

 There are no costs to other State agencies or offices of State government.  
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Local Government Mandates: 

 The proposed amendment does not impose any new programs, services, duties or 

responsibilities upon any county, city, town, village, school district, fire district or other 

special district.    

 

Paperwork:   

 This regulation will eliminate the paperwork associated with a cumbersome 

waiver application process.  The regulation does not require a certificate of need or other 

application in order to establish an observation unit unless construction is necessary or a 

service is to be eliminated.  Instead, it imposes a notice requirement. 

   

Duplication: 

 There are no relevant State regulations which duplicate, overlap or conflict with 

the proposed amendment.  Federal Medicare payment rules set forth standards for 

reimbursement of observation services.  These proposed regulations provide a clear and 

consistent process for creating observation units and operating standards for such units.  

The regulations do not conflict with Medicare payment rules. 

 

Alternatives: 

 The Department considered allowing providers to use undesignated emergency 

service beds as observation beds, instead of creating a distinct unit.  Based on the 

literature, the Department determined that this arrangement would not achieve the goals 

of the regulation.  It would merely prolong emergency service visits without altering the 
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model of care, relieving overcrowding, or improving quality and the patient experience of 

care.   

  

Federal Standards: 

 The proposed amendment does not exceed any minimum operating standards for 

health care facilities imposed by the Federal government.  

 

Compliance Schedule: 

The proposed amendment will be effective upon publication of a Notice of 

Adoption in the New York State Register.  Facilities operating observation units pursuant 

to a waiver approved by the Department will have 24 months to comply with these 

regulations. 

 

Contact Person: Katherine Ceroalo 
  New York State Department of Health 
  Bureau of House Counsel, Regulatory Affairs Unit 
  Corning Tower Building, Room 2438 
  Empire State Plaza 
  Albany, New York  12237 
  (518) 473-7488 
  (518) 473-2019 (FAX) 
  REGSQNA@health.state.ny.us 
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REGULATORY FLEXIBILITY ANALYSIS 

 

 No regulatory flexibility analysis is required pursuant to section 202-(b)(3)(a) of 

the State Administrative Procedure Act.  The proposed amendment does not impose an 

adverse economic impact on small businesses or local governments, and it does not 

impose reporting, record keeping or other compliance requirements on small businesses 

or local governments.  
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STATEMENT IN LIEU OF 

RURAL AREA FLEXIBILITY ANALYSIS 

 

 No rural area flexibility analysis is required pursuant to section 202-bb(4)(a) of 

the State Administrative Procedure Act.  The proposed amendment does not impose an 

adverse impact on facilities in rural areas, and it does not impose reporting, record 

keeping or other compliance requirements on facilities in rural areas.  The regulation 

includes an exemption from the requirement of a discrete physical space for critical 

access hospitals and sole community hospitals. 
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STATEMENT IN LIEU OF 

JOB IMPACT STATEMENT 

 

 No Job Impact Statement is required pursuant to section 201-a(2)(a) of the State 

Administrative Procedure Act.  It is apparent, from the nature of the proposed 

amendment, that it will not have an adverse impact on jobs and employment 

opportunities. 

 

 



Pursuant to the authority vested in the Public Health and Health Planning Council and 

subject to the approval of the Commissioner of Health by paragraph (2) of section 2803 

of the Public Health Law, Sections 405.1, 700.2, 720.1 and 755.2 of Title 10 (Health) of 

the Official Compilation of Codes, Rules and Regulations of the State of New York are 

hereby amended, Section 751.11 of Title 10 (Health) is renumbered 751.12 and a new 

Section 751.11 (Health) of Title 10 is added to be effective upon publication of a Notice 

of Adoption in the New York State Register, to read as follows: 

 

 

Paragraph (2) of Subdivision (a) of Section 405.1 of Part 405 is amended to read as 

follows: 

 

(2)  the commissioner may accept as evidence of compliance with the minimum 

operational standards of this Part, accreditation by an accreditation agency to which the 

Centers for Medicare and Medicaid Services has granted deeming status and which the 

Commissioner has determined has accrediting standards sufficient to assure the 

Commissioner that hospitals so accredited are in compliance with such operational 

standards. The Commissioner can choose to enter into collaborative agreements with 

such accreditation agencies so that the accreditation agency’s accreditation survey can be 

used in lieu of a Departmental survey.  A list of accreditation agencies with which the 

Department has a collaborative agreement will be posted on the department’s website. 

[h]Hospitals shall  notify the commissioner in writing within seven days after receipt of 

notice of [the accreditation decision or notification of a tentative nonaccreditation by the 



Joint Commission on Accreditation of Healthcare Organizations or the American 

Osteopathic Association.] failure to be accredited, re-accredited or the loss of 

accreditation by the accreditation agency. 

  

Subdivision (b) of Section 405.1 of Part 405.1 is amended to read as follows: 

 

(b)  The provisions of Parts 700, except for paragraphs (a) (1), (a)(21-22), (b)(25) and 

(c)(7), (35)-(41) of section 700.2; 702; 703, except for section 703.6; 706; and 707 of 

Article 1 of this Chapter shall not apply to general hospitals. 

 

Paragraph (1) of Subdivision (a) of Section 700.2 is amended to read as follows: 

 

(1)  Accredited hospital or other accredited medical facility, as defined in article 28 of 

the Public Health Law, shall mean a hospital or facility which has been accredited by [the 

Joint Commission on Accreditation of Hospitals, or an osteopathic hospital which has 

been accredited by the Committee of Hospitals of the American Osteopathic 

Association.] an accreditation agency to which the Centers for Medicare and Medicaid 

Services has granted deeming status and which the Commissioner has determined has 

accrediting standards sufficient to assure the Commissioner that hospitals or facilities so 

accredited are in compliance with operational standards under this Chapter.   

 

Section 720.1 is amended to read as follows: 
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Section 720.1 [Standards of Joint Commission on] General Hospital Accreditation [of 

Hospitals or American Osteopathic Association].  

 

(a)  General [H] hospitals must comply with the operational standards set forth in Part 

405 of this Title.  The commissioner may[,if he so desires,] accept as evidence of 

compliance with the minimum operational standards of Part  405 of this Title 

accreditation by [of the Joint Commission on Accreditation of Hospitals or American 

Osteopathic Association] an accreditation agency to which the Centers for Medicare and 

Medicaid Services has granted deeming status and which the Commissioner has 

determined has accrediting standards sufficient to assure the Commissioner that hospitals 

so accredited are in compliance with such operational standards. The Commissioner can 

choose to enter into collaborative agreements with such accreditation agencies so that the 

accreditation agency’s accreditation survey can be used in lieu of a Departmental survey.  

A list of accreditation agencies with which the Department has a collaborative agreement 

will be posted on the Department’s website. [. that such hospitals meet the standards of 

such organization as set forth in the Accreditation Manual of Hospitals of the Joint 

Commission on Accreditation of Hospitals, 1976 Edition, as amended or the 

Accreditation Requirements of the American Osteopathic Association, 11th edition, 

February 1976, as amended, provided that, in addition to complying with Part 405 of this 

Title] These provisions shall apply provided that: 

 

[(1)  a copy of the survey report and the certificate of accreditation of the Joint 

Commission on Accreditation of Hospitals or the certificate of accreditation of the 
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American Osteopathic Association is submitted to the commissioner within seven days of 

receipt from the hospital; 

 

(2)  the Joint commission on Accreditation of Hospitals’ plan of correction and interim 

self-evaluation or the American Osteopathic Association notice of noncompliances and 

progress report on correction of noncompliances are submitted to the commissioner 

simultaneous with the mailing or the receipt as the case may be;] 

 

(1)  [(3)] there are no constraints placed upon release of the [Joint Commission on 

Accreditation of Hospitals] accreditation agency survey report, plan of correction, interim 

self-evaluation report, [or the American Osteopathic Association] certificate of 

accreditation, notice on noncompliances, [progress report on correction of 

noncompliances] or such other material which the commissioner has accepted under this 

section; [or] and 

(2) [(4)] the hospital is at all times subject to a survey for compliance with Part 405 of 

this Title as deemed necessary by the commissioner. 

 

(b)  The hospital shall notify the commissioner [immediately upon receipt of notice] in 

writing within seven days of failure to be accredited, re-accredited or the loss of 

accreditation by the [Joint Commission on Accreditation of Hospitals or the American 

Osteopathic Association] accreditation agency with Centers for Medicare and Medicaid 

Services deeming status. 

 

4 
 



[(c)  The standards of the Joint Commission on Accreditation of Hospitals as set forth in 

the Accreditation Manual of Hospitals, 1976 Edition, as amended, or the Accreditation 

Requirements of the American Osteopathic Association, 11th Edition, February 1976, as 

amended, shall constitute the maximum standards and procedures for purposes of limiting 

medical assistance reimbursement.] 

 

Section 751.11 is renumbered Section 751.12 to read as follows: 

 

751.12 [751.11] Validity 

 

If any clause, sentence, paragraph or section of this Part shall be adjudged by any court of 

competent jurisdiction to be invalid, such judgment shall not affect, impair or invalidate 

the remainder thereof, but shall be confined in its operation to the clause, sentence, 

paragraph or section thereof directly involved in the controversy in which such judgment 

shall have been rendered.  

 

A new Section 751.11 is added to read as follows: 

 
751.11 Center Accreditation. 
 
 
(a)   Centers must comply with the operational standards set forth in this Article 6 of 

Subchapter C of Chapter V of this Title.  The commissioner may accept as evidence of 

compliance with the minimum operational standards of this Article 6 of Subchapter C of 

Chapter V of this Title, accreditation by an accreditation agency to which the Centers for 
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Medicare and Medicaid Services has granted deeming status and which the 

Commissioner has determined has accrediting standards sufficient to assure the 

Commissioner that centers so accredited are in compliance with such operational 

standards. The Commissioner can choose to enter into collaborative agreements with 

such accreditation agencies so that the accreditation agency’s accreditation survey can be 

used in lieu of a Departmental survey.  A list of accreditation agencies with which the 

Department has a collaborative agreement will be posted on the Department’s website.  

These provisions shall apply provided that: 

    

(1)  there are no constraints placed upon release of the accreditation agency survey report, 

plan of correction, interim self-evaluation report, certificate of accreditation, notice on 

noncompliances, or such other material which the commissioner has accepted under this 

section; and 

 
(2)  the center is at all times subject to a survey for compliance with Article 6 of 

Subchapter C of Chapter V of this Title as deemed necessary by the commissioner. 

 

(b)  The center shall notify the commissioner in writing within seven days of failure to be 

accredited, re-accredited or the loss of accreditation by the accreditation agency. 

 

Subdivision (f) of Section 755.2 is amended to read as follows: 

 

When ambulatory surgery services are provided, the operator shall ensure that: 

   *   *   * 
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(f)  evidence of compliance with operational standards, as set forth in Section 751.11 of 

this Title, shall apply. [accreditation is obtained from either the Accreditation Association 

for Ambulatory Health Care (AAAHC) or the Joint Commission on Accreditation of 

Healthcare Organizations (JCAHO).]  New facilities shall obtain accreditation from an 

accreditation agency to which the Centers for Medicare and Medicaid Services has 

granted deeming status and which the Commissioner has determined has accrediting 

standards sufficient to assure the Commissioner that ambulatory surgery services so 

accredited are in compliance with ambulatory surgery services operational standards 

under this Chapter within two full years of operation.  [Facilities operational upon the 

effective date hereof shall obtain accreditation within one full year of such effective 

date.]    
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REGULATORY IMPACT STATEMENT  
 

 

Statutory Authority: 

 

 The authority for the promulgation of these regulations is contained in Sections 

2800 and 2803(2) of the Public Health Law (PHL).  Section 2800 of PHL Article 28 

(Hospitals) specifies that “Hospital and related services including health-related service 

of the highest quality, efficiently provided and properly utilized at a reasonable cost, are 

of vital concern to the public health.  In order to provide for the protection and promotion 

of the health of the inhabitants of the state, pursuant to section three of article seventeen 

of the constitution, the department of health shall have the central, comprehensive 

responsibility for the development and administration of the state's policy with respect to 

hospital and related services, and all public and private institutions, whether state, county, 

municipal, incorporated or not incorporated, serving principally as facilities for the 

prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical 

condition or for the rendering of health-related service shall be subject to the provisions 

of this article.” 

 

 PHL Section 2803(2) authorizes the Public Health and Health Planning Council 

(PHHPC) to adopt and amend rules and regulations, subject to the approval of the 

Commissioner, to implement the purposes and provisions of PHL Article 28, and to 

establish minimum standards governing the operation of health care facilities.   
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Legislative Objectives: 

 

 The legislative objective of PHL Article 28 includes the protection of the health 

of the residents of the State by assuring the efficient provision and proper utilization of 

health services, of the highest quality at a reasonable cost.      

  

Needs and Benefits: 

 

  Section 720.1 of 10 NYCRR specifically requires hospitals to comply with 

operational standards set forth in Part 405 of 10 NYCRR and specifies that such hospitals 

are at all times subject to a survey for compliance with Part 405.  Section 720.1 currently 

authorizes the Commissioner to accept as evidence of compliance with the minimum 

operational standards of Part 405, accreditation of The Joint Commission (TJC) or the 

American Osteopathic Association (AOA).  Sections 405.1 and 700.2 of 10 NYCRR also 

refer to The Joint Commission and to the American Osteopathic Association as the 

national accreditation organizations that are authorized to issue certificates of 

accreditation to facilities certifying compliance with operational standards.  Diagnostic 

and Treatment Centers (DT&Cs), whose provisions are set forth in 10 NYCRR 

Subchapter C, Article 6, are, like general hospitals, also Public Health Law Article 28 

facilities that are surveyed for compliance with their operational standards.  In addition to 

the TJC, Section 755.2 specifies that accreditation can be obtained for Free-Standing and 

Off-Site Hospital Based Ambulatory Surgery Centers from the Accreditation Association 

for Ambulatory Health Care (AAAHC).   
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Although the TJC and the AOA have been the 2 accrediting organizations predominantly 

used over the years, and in the case of Free-Standing and Off-Site Hospital Based 

Ambulatory Surgery Centers, also the AAAHC, additional accrediting organizations have 

come into existence and have been granted deeming status by the federal Centers for 

Medicare and Medicaid Services (CMS).  Newer accrediting agencies are being utilized 

by hospitals and other facilities more and more, and recognized by CMS for federal 

surveillance purposes.  At the same time more facilities are dropping their affiliation with 

the TJC, and various sections of Title 10 NYCRR limit the accreditation agencies for 

purposes of compliance with Department regulations to just the TJC, AOA, or the 

AAAHC. The Department of Health enters into collaborative agreements with approved 

accrediting agencies with the intent to reduce duplication of surveys.                                                                

  

Costs for the Implementation of and Continuing Compliance with these Regulations 

to the Regulated Entity 

 

 This proposal is intended to reduce duplicative surveys, resulting in costs savings 

to the regulated parties.  The regulated parties will also need to devote less staff time to 

the survey process.          
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Cost to State and Local Government: 

 

 The regulatory changes being sought could actually produce a cost savings for 

state and local governments.  Any state or local government Article 28 general hospital or 

diagnostic and treatment center that chooses to be accredited by an accreditation agency 

with CMS deeming status for Medicare compliance would have the ability to select a 

more cost efficient option for accreditation with the expansion of approved agencies.   

Currently, when a facility drops its accreditation to TJC or AOA the state must perform 

routine surveys for that facility.  This regulation may reduce the need for such surveys by 

the State because it broadens the number of accredited agencies for which the 

Department may accept accreditation as compliance with Department regulations. 

  

Cost to the Department of Health: 

 

 These regulatory changes will be a cost savings as they will allow the Department 

to reduce duplicative surveys which require additional staff and resources.  

 

Local Government Mandates: 

 

 None.  The provisions do not add any additional mandates to local governments.   
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Paperwork: 

 

 No additional new paperwork will be required.   

  

Duplication: 

 

 This proposal is intended to reduce duplicative surveys, saving costs and staff 

time for the Department and the regulated parties.  These sought after regulatory changes 

for hospitals would eliminate the need for hospitals to notify the Department when 

successfully obtaining accreditation or re-accreditation from a CMS approved agency.  

The revised regulations will require diagnostic and treatment centers to notify the 

Department of any adverse accreditation decisions in order to bring consistency to the 

accreditation notification process for both hospitals and centers.         

  

Alternative Approaches: 

 

There are no other viable alternative approaches.  Current provisions limit the 

accreditation agencies with which the State can enter into collaborative agreements.   

This proposal would allow for additional accreditation agencies whose accreditation 

would be acceptable evidence of compliance with Department standards.  The proposed 

regulation would require such agencies to have CMS deeming status for Medicare 

compliance and be acceptable to the Commissioner.  Agencies that meet those 

requirements will no longer be prohibited from being utilized by hospitals and diagnostic 
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and treatment centers in lieu of State routine surveys and the Commissioner can choose to 

enter into additional collaborative agreements which will reduce duplicative surveys.  A 

list of accreditation agencies with which the Department has a collaborative agreement 

will be posted on the Department’s website.   

 

Federal Requirements: 

 

 This regulatory amendment does not exceed any minimum standards of the 

federal government for the same or similar subject areas.  This proposal is intended to 

reduce duplicative surveys, saving costs and staff time for the Department and the 

regulated parties.       

 

Compliance Schedule: 

 

 This proposal will go into effect upon publication of a Notice of Adoption in the 

New York State Register. 

  

Contact Person: Katherine Ceroalo 
New York State Department of Health 
Bureau of House Counsel, Regulatory Affairs Unit 
Corning Tower Building, Rm. 2438 
Empire State Plaza 
Albany, New York 12237 
(518) 473-7488 
(518) 473-2019 (FAX) 

    REGSQNA@health.state.ny.us 
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REGULATORY FLEXIBILITY ANALYSIS 
FOR SMALL BUSINESS AND LOCAL GOVERNMENTS 

 
 
Effect of Rule:    
 

 General hospitals and diagnostic and treatment centers (DT&Cs) would be 

affected by this rule. Small businesses (defined as 100 employees or less), independently 

owned and operated, affected by this rule would include: 3 hospitals and 234 diagnostic 

and treatment centers.       

 

Compliance Requirements: 

 

 There will be no additional requirements for general hospitals.  Centers must now 

notify the Department of accreditation decisions consistent with requirements for 

hospitals. 

  

Professional Services: 

 

 This proposal does not require any additional professional services.  

   

Compliance Costs: 

 

 There are no additional costs required to comply with this measure.  It would 

reduce the cost of duplicative routine surveys for both the Department and the regulated 

parties.  Staff time would also be saved. 
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Economic and Technological Feasibility: 

 

 This proposal is economically and technically feasible.  As said above, it will 

eliminate the cost of duplicate surveys to determine compliance with operational 

standards.  Facility and Department staff time will also be saved.   

 

Minimizing Adverse Impact: 

 

There will be no adverse impact to small businesses or local governments from 

this regulation.  The revisions merely allow the Commissioner to accept as evidence of 

compliance with minimum operational standards, a facility’s accreditation from a Centers 

for Medicare and Medicaid Services (CMS) approved accreditation agency.  Current 

regulations specify that such accreditation must be from TJC, AOA or the AAAHC in 

order to show evidence of compliance.  This rule will allow other accreditation agencies 

to be utilized as long as they are CMS approved.  Many facilities choose such other 

agencies for their accreditation and these regulatory changes recognize CMS expansion 

of approved agencies.  

  

Small Business and Local Government Participation: 

 

 Outreach to the affected parties is being conducted.  They include general 

hospitals, diagnostic and treatment centers and accreditation agencies.  Organizations 

representing the affected parties can access notice of this proposal on the Department’s 
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website by its inclusion on the agenda of the Codes and Regulations Committee of the 

Public Health and Health Planning Council (PHHPC).  The public, including any affected 

party, is invited to comment during the PHHPC Codes and Regulations Committee 

meeting.  
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RURAL AREA FLEXIBILITY ANALYSIS 

 

 Pursuant to section 202-bb of the State Administrative Procedure Act (SAPA), a 

rural area flexibility analysis is not required. These provisions apply uniformly 

throughout New York State, including all rural areas. 

 

The proposed rule will not impose an adverse economic impact on rural facilities 

defined within PHL Articles 28, nor will it impose any additional reporting, record 

keeping or other compliance requirements on public or private entities in rural areas.   
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JOB IMPACT STATEMENT 

 

 A Job Impact Statement is not included in accordance with Section 201-a (2) of 

the State Administrative Procedure Act (SAPA), because it will not have a substantial 

adverse effect on jobs and employment opportunities.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 



 
New York State Department of Health 

Public Health and Health Planning Council 
 

November/December 2011 
 
 

Request for Stroke Center Designation 
 

A. Request for Stroke Center Designation   Exhibit #14 
 

 Applicant 
 

 Columbia Memorial Hospital   
 
 
 



 
 

M E M O R A N D U M 
 
 
 
TO:   Members of the Public Health and Healthcare Planning Council 
 
FROM:  Charles Abel, Assistant Director 
   Division of Health Facility Planning 
 
DATE: November 2, 2011 
 
SUBJECT: Application for Designation as Hospital Stroke Centers Staff 

Review – Columbia Memorial Hospital 
 
 
Enclosed is one staff recommendation requesting approval for stroke center 
designation: 
 

1. Columbia Memorial Hospital 
 



APPLICATION FOR DESIGNATED STROKE CENTER 
Staff Report 

 
Hospital: Jane Ehrlich 

Chief Executive Officer 
Columbia Memorial Hospital 

  71 Prospect Avenue 
  Hudson, NY  12534 
 
Findings: 

• Meets the criteria for designation of stroke center 
 
• The stroke center has been established and is operational with written 

policy and procedures  
 

• There is a dedicated acute stroke team and it is staffed by qualified 
healthcare professionals  

 
• The medical director meets the criteria for training as delineated by the 

Department with contingency 
 

• Neuro-imaging services available 24/7 to perform and read CT/MRI scans 
consistent with time targets acceptable to Department  

 
• Policies and Procedures exist for laboratory services 24/7 with laboratory 

results for acute stroke patients being a priority  
 

• A letter of commitment from department of neurosurgery has been 
submitted and operating room services are available 24/7  

 
• The stroke center has established outcome objectives and tracking 

objectives for QI  
 

• Evidence of ongoing patient and community education services has been 
submitted  

 
• Quality improvement, progress reports and committee have been 

established to evaluate their QI system for acute stroke patients  
 
Approval Conditional Upon: 
 

• Site Visit 
 

Recommendations: 
 

• Approval 
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