Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by section 2803(2) of the Public Health Law, Subpart 86-2 of Title 10
(Health) of the Official Compilation of Codes, Rules and Regulations of the State of New York,
is amended by adding a new section 86-2.41 to be effective upon publication of a Notice of

Adoption in the New York State Register, to read as follows:

86-2.41 Sprinkler systems

(@) Subject to the availability of federal financial participation, the capital cost components of
the rates of eligible residential health care facilities for periods on and after the effective date of

this regulation shall be adjusted in accordance with the following:

(1) For the purposes of this subdivision, eligible facilities are those facilities which the
commissioner determines are financially distressed in terms of their being unable to finance,
at terms acceptable to the commissioner, the installation of automatic sprinkler systems, in
conformity with the provisions of federal regulations set forth in 42 CFR 483.70(a)(8). In
making such determinations of eligibility the commissioner shall consider information
obtained from a facility’s cost report, other more recent financial information to be provided
by the facility, and such other information as may be required by the commissioner,

including, but not limited to:

Q) operating profits and losses;
@it)  eligibility for funding pursuant to subdivision twenty-one of section 2808 of the
Public Health Law;

(iii)  unrestricted fund balances;



(iv)

(V)
(vi)
(vii)
(viii)
(ix)

(xi)

documentation demonstrating the inability of the facility to obtain credit, at terms
acceptable to the commissioner, without the reimbursement treatment accorded
pursuant to this section;

working capital;

days of cash expense on hand;

days of revenue in accounts receivable;

transfers and withdrawals;

information related to the health and safety of a facility’s residents;

other financial information as may be required from the facility by the
commissioner; and

the filing of a Notice pursuant to Subdivision 1-a of Section 2802 of the Public

Health Law, or the receipt of required CON approvals, as appropriate.

(2) The capital cost component of the Medicaid rates of each eligible facility shall be
adjusted in an amount, as determined by the commissioner, to reflect the costs of the annual
debt service related to the financing of equipment and other capital improvements directly
related to the financing of an automatic sprinkler system that will be in compliance with

applicable federal regulations.

(3) As a condition for receipt of funding pursuant to this section, each such facility shall

submit to the commissioner the costs of the project, the proposed terms of the financing,
including interest rate and term of the financing, and other such information as may be
required by the Commissioner. Prior to the due date of the first debt service payment related
to such financing, each eligible facility shall prepare a schedule setting forth by month the

estimated debt service payable over the life of the financing. Such schedule, project and
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financing terms, along with such other information as may be required by the commissioner,
shall be provided to the commissioner for review and approval at least sixty days prior to the
due date of such first debt service payment, or such shorter period as the commissioner may

permit.

(4) As a condition for receipt of funding pursuant to this section, Medicaid revenues attributable
to the rate adjustments authorized by this subdivision and any other additional facility revenues
needed to cover scheduled debt service payments relating to the financing of an automatic
sprinkler system that is in compliance with federal regulation as described in this section, shall
be deposited into a separate account maintained by the facility and the deposits in such account

shall be used solely for the purpose of satisfying such debt service payments.



REGULATORY IMPACT STATEMENT

Statutory Authority:

The statutory authority for this regulation is contained in the authority vested in the
Public Health and Health Planning Council and the Commissioner of Health by section 2803(2)
of the Public Health Law, Subpart 86-2 of Title 10 (Health) of the Official Compilation of Codes,

Rules and Regulations of the State of New York.

Legislative Objectives:

Federal regulations require that on or before August 13, 2013, all nursing homes be
protected throughout by a supervised automatic sprinkler system. Subpart 86-2 of Title 10
(Health) of the Official Compilation of Codes, Rules and Regulations of the State of New York,
is amended by adding a new section 2.41 to assist eligible nursing homes (i.e., those which are
determined to be financially distressed) with accessing the credit markets to finance the costs of
equipment and other capital costs directly related to the installation of an automatic sprinkler
system that is compliant with the Federal regulations. To provide an immediate source of
revenue to financially distressed nursing homes to pay the debt service on loans to finance
sprinkler systems, the Medicaid capital rate will be adjusted to accelerate the reimbursement of
such costs (e.g., reimbursement will begin in 2012 rather than 2014 — the normal 2 year lag under
which capital reimbursement normally occurs). In addition, to provide assurance to prospective
lenders that such funds will be available to pay debt service, the proposed regulation also
requires eligible facilities to deposit in a separate account Medicaid revenues attributable to the
capital rate adjustments for sprinklers, and other facility revenues as may be required to cover

100% of debt service payments due. The funds held in such separate account may only be used
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for the purpose of paying the debt service on the outstanding sprinkler loans. The Department of
Health estimates there are approximately 98 nursing homes that are financially distressed and

that do not meet the Federal mandate for sprinklers.

Needs and Benefits:

Federal regulations require that all nursing homes be protected by an automatic sprinkler
system. There are roughly 98 nursing homes that are not compliant with the Federal mandate
and that are estimated to be financially distressed (as described by the criteria established in the
regulation). This regulation will ensure that the health and safety of nursing homes residents is
protected and access to care is maintained by ensuring that financially distressed nursing homes
avoid penalties for non-compliance (i.e., civil monetary penalties, the denial of Medicare and
Medicaid payment for new admissions, the termination of Medicaid and Medicare provider

certifications).

Costs to Private Regulated Parties:

There will be no additional costs to private regulated parties.
Costs to State Government:

There is no additional aggregate increase in Medicaid expenditures anticipated as a result
of these regulations. The acceleration of the reimbursement of Medicaid capital costs anticipated
by this provision will be accommodated in the nursing home appeals cap and in the processing of
annual capital rates. Depending on the terms of the financing, it is likely the acceleration of
capital costs will reduce over the life debt service costs and result in long term savings for the

State.



Costs to Local Government:

Local districts’ share of Medicaid costs is statutorily capped; therefore, there will be no
additional costs to local governments as a result of this proposed regulation.
Costs to the Department of Health:

There will be no additional costs to the Department of Health as a result of this proposed
regulation.

Local Government Mandates:

The regulation does not impose any new programs, services, duties or responsibilities
upon any county, city, town, village, school district, fire district or other special district.
Paperwork:

The regulation will require nursing homes to apply to the Department to determine if they
meet the financially challenged criteria established by the regulation and to submit a schedule of
debt service payments. This additional paperwork is expected to be minimal, as the Department
will primarily use information already required to be submitted by nursing homes (i.e., annual
cost report data) to determine eligibility and to reimburse capital costs.

Duplication:

These regulations do not duplicate existing state or federal regulations. These regulations
will assist financially distressed nursing homes with meeting the requirements of an existing
federal regulation for sprinkler systems.

Alternatives:

The regulation is prompted by the requirement that nursing homes comply with the

Federal mandate for sprinklers and the lack of alternative financing vehicles for financially

distressed homes that cannot, in the absence of this regulation, independently access the credit



markets. Absent this regulation, nursing homes that are unable to comply with the Federal

mandate are at risk for losing their provider certifications.

Federal Standards:
The regulation will assist nursing homes with meeting an existing Federal mandate which

requires nursing homes to be equipped with an automatic sprinkler system.

Compliance Schedule:
This proposed regulation will help nursing homes meet the August 13, 2013 deadline for
becoming compliant with Federal regulations that require homes to be equipped with an

automatic sprinkler system.

Contact Person: Katherine Ceroalo
New York State Department of Health
Bureau of House Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm 2438
Empire State Plaza
Albany, NY 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSQNA@health.state.ny.us
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REGULATORY FLEXIBILITY ANALYSIS
SMALL BUSINESSES AI\II:[())TOCAL GOVERNMENTS
Effect of Rule:

For the purpose of this regulatory flexibility analysis, small businesses were considered to
be residential health care facilities with 100 or fewer employees. Based on recent financial and
statistical data extracted from Residential Health Care Facility Cost Reports, approximately 60
residential health care facilities (i.e., nursing homes) were identified as employing fewer than
100 employees. It is estimated that 7 of these small business nursing homes are not currently
compliant with Federal regulations requiring automatic sprinklers and will meet the financially
distressed criteria established by this regulation.

This rule will have no direct effect on local governments.

Compliance Requirements:

There are no new compliance requirements. The regulation will assist financially
distressed nursing homes, 7 of which are estimated to be small businesses, with meeting an
existing Federal mandate which requires all nursing homes be protected throughout by an

automatic sprinkler system.

Professional Services:
No new or additional professional services are required by small business nursing homes
to apply to the Department to determine if they are eligible to receive accelerated Medicaid

reimbursement of capital costs for sprinklers.



Compliance Costs:

There are no new compliance costs. The regulation will assist financially distressed
nursing homes, 7 of which are estimated to be small businesses, with meeting an existing Federal
mandate which requires all nursing homes be protected throughout by an automatic sprinkler
system.

Economic and Technological Feasibility:

The proposed rule doesn’t require additional technological or economic requirements.

Minimizing Adverse Impact:

This regulation will assist homes, some of which will be small businesses as described
above, with meeting the requirements of Federal regulations that mandate all nursing homes be
protected by an automatic sprinkler system. Assisting nursing homes (including nursing homes
which are small businesses), with meeting this mandate will minimize the adverse implications
of failing to comply, which include potentially jeopardizing the health and safety of nursing
home residents, civil monetary penalties, the denial of Medicare and Medicaid payment for new

admissions, and the termination of Medicaid and Medicare provider certifications.

Small Business and Local Government Participation:

The Department, in collaboration with the Nursing Home Industry Associations
(which include representation of small business nursing homes) worked collaboratively to
develop the regulation. In addition, a Federal Public Notice, published in the New York State

Register invited comments and questions from the general public.



RURAL AREA FLEXIBILITY ANALYSIS

Effect on Rural Areas:
Rural areas are defined as counties with populations less than 200,000 and, for counties
with populations greater than 200,000, include towns with population densities of 150 persons or

less per square mile. The following 43 counties have populations of less than 200,000:

Allegany Hamilton Schenectady
Cattaraugus Herkimer Schoharie
Cayuga Jefferson Schuyler
Chautauqua Lewis Seneca
Chemung Livingston Steuben
Chenango Madison Sullivan
Clinton Montgomery Tioga
Columbia Ontario Tompkins
Cortland Orleans Ulster
Delaware Oswego Warren
Essex Otsego Washington
Franklin Putnam Wayne
Fulton Rensselaer Wyoming
Genesee St. Lawrence Yates
Greene
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The following nine counties have certain townships with population densities of 150

persons or less per square mile:

Albany Erie Oneida
Broome Monroe Onondaga
Dutchess Niagara Orange

Compliance Requirements:

There are no new compliance requirements. The regulation will assist approximately 98
financially distressed nursing homes that are located across the State, including in many of the
counties listed above, with meeting an existing Federal mandate which requires all nursing

homes be protected throughout by an automatic sprinkler system.

Professional Services:
No new or additional professional services are required by nursing homes located in rural
areas to apply to the Department to determine if they are eligible to receive accelerated Medicaid

reimbursement of capital costs for sprinklers.

Compliance Costs:

No additional compliance costs are anticipated as a result of this regulation. The
regulation will assist financially distressed nursing homes located across the State, including in
many of the counties listed above, with meeting an existing Federal mandate which requires all

nursing homes be protected throughout by an automatic sprinkler system.
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Minimizing Adverse Impact:

This regulation will assist nursing homes located across the State, with meeting the
requirements of Federal regulations that mandate all nursing homes be protected by an automatic
sprinkler system. Assisting nursing homes (including nursing homes located in many of the
counties listed above), with meeting this mandate will minimize the adverse implications of
failing to comply, which include potentially jeopardizing the health and safety of nursing home
residents, civil monetary penalties, the denial of Medicare and Medicaid payment for new

admissions, and the termination of Medicaid and Medicare provider certifications.

Rural Area Participation:

The Department, in collaboration with the Nursing Home Industry Associations (which
include representation of rural nursing homes) worked collaboratively to develop the regulation.
In addition, a Federal Public Notice, published in the New York State Register invited comments

and questions from the general public.
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JOB IMPACT STATEMENT

A Job Impact Statement is not required pursuant to Section 201-a(2)(a) of the State
Administrative Procedure Act. It is not expected that the proposed rule to accelerate capital
reimbursement for costs related to the installation of automatic sprinkler systems will have a

material impact on jobs or employment opportunities across the Nursing Home industry.
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