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AGENDA
June 11, 2015
10:00 a.m.
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4" Floor, Room 4A & 4B
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INTRODUCTION OF OBSERVERS

Jo lvey Boufford, M.D, Vice Chair
APPROVAL OF MINUTES

Exhibit #1
April 16, 2015
ADOPTION OF THE 2016 PUBLIC HEALTH AND HEALTH PLANNING
COUNCIL MEETING DATES
Exhibit #2

2016 Public Health and Health Planning Council Meeting Dates
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Report of the Department of Health

Sally Dreslin, M.S., R.N., Executive Deputy Commissioner of Health

B. Report of the Office of Primary Care and Health Systems Management Activities

Daniel Sheppard, Deputy Commissioner, Office of Primary Care and Health Systems
Management

C. Report of the Office of Health Insurance Programs Activities

Elizabeth Misa, Medicaid Deputy Director, Office of Health Insurance Programs

D. Report of the Office of Quality and Patient Safety Activities

Patrick Roohan, Director, Office of Quality and Patient Safety



E. Report of the Office of Public Health Activities

Dr. Guthrie Birkhead, Deputy Commissioner, Office of Public Health

V. HEALTHPOLICY

Report on the Activities of the Committee on Health Planning

John Rugge, M.D., Chair of the Health Planning Committee
VI. REGULATION

Report of the Committee on Codes, Requlations and Legislation Exhibit #3

Angel Gutiérrez, M.D., Chair of the Committee on Codes, Regulations
and Legislation

For Information

Section 16.25 and Addition of Section 16.59 of Title 10 NYCRR — Computed
Tomography (CT) Quality Assurance

Vil. PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson, Chair of Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE
FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Residential Health Care Facilities - Construction Exhibit #4
Number Applicant/Facility E.P.R.C. Recommendation
1. 142231 C Charles T Sitrin Health Care Contingent Approval
Center Inc
(Oneida County)



CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals

+« Without Dissent by HSA

« Without Dissent by Establishment and Project Review Committee
NO APPLICATIONS

CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
+« Establishment and Project Review Committee Dissent, or
+«+ Contrary Recommendations by HSA

NO APPLICATIONS
CATEGORY 4: Applications Recommended for Approval with the Following:

s PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+«+ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion
NO APPLICATIONS

B. APPLICATIONS FOR ESTABLISHMENT AND
CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Dialysis Services — Establish/Construct Exhibit #5
Number Applicant/Facility E.P.R.C. Recommendation
1. 151005 E Vestal Healthcare 11, LLC Contingent Approval

(Broome County)
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Residential Health Care Facility — Establish/Construct

Number Applicant/Facility

1. 142102 E NHRC Acquisition, LLC
d/b/a Humboldt House Rehabilitation
and Nursing Center

(Erie County)

Newfane Rehab & Health Care
Center
(Niagara County)

2. 142221 E

3. 151026 E Kaaterskil Operating, LLC

d/b/a Greene Meadows Nursing and
Rehabilitation Center
(Greene County)

4, 151083 E Allure SJA, LLC d/b/a Saints

Joachim & Anne Nursing
(Kings County)

Certificates
Certificate of Incorporation

Applicant

Cuba Memorial Hospital Foundation, Inc.
The Osborn Foundation

Brookdale Health System Foundation
Certificate of Amendment of the Certificate of Incorporation
Applicant
ECMC Lifeline Foundation, Inc
Certificate of Dissolution
Applicant

Threshold Center for Alternative Youth Service, Inc.

Exhibit #6

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Exhibit #7

E.P.R.C. Recommendation

Approval
Approval

Approval

E.P.R.C. Recommendation

Approval

E.P.R.C. Recommendation

Approval



CATEGORY 2: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
« Without Dissent by HSA
« Without Dissent by Establishment and Project Review Committee

CON Applications

Certificate Exhibit #8

Restated Certificate of Incorporation

Applicant E.P.R.C. Recommendation
The Mount Sinai Medical Center, Inc. Approval

Dr. Martin — Recusal

CATEGORY 3: Applications Recommended for Approval with the Following:

+* No PHHPC Member Recusals
+«+ Establishment and Project Review Committee Dissent, or
¢+ Contrary Recommendations by or HSA

HOME HEALTH AGENCY LICENSURES Exhibit #9
Number Applicant/Facility E.P.R.C. Recommendation
2228 L Above All Home Health Care Contingent Approval
Services, Inc.

(Bronx, Kings, New York,
Queens, Richmond and
Westchester Counties)

Ms. Hines — Abstained at EPRC

2336 L Albacare HHC, Inc. Contingent Approval
(Kings, New York, Queens,
Bronx, Richmond and Nassau
Counties)
Ms. Hines — Abstained at EPRC

2400 L ANR Homecare Services, LLC Contingent Approval
(Queens, Kings, Richmond, New
York, Bronx and Nassau Counties)
Ms. Hines — Abstained at EPRC



2160 L

2302 L

1724 L

2333 L

2454 L

2210 L

2282 L

Assisted Home Care, LLC d/b/a Contingent Approval
Prime Assisted Home Care

(Kings, Queens, New York,

Bronx, Richmond and Nassau

Counties)

Ms. Hines — Abstained at EPRC

Bridges to Home Care, Inc. Contingent Approval
(Dutchess, Westchester, Rockland,

Orange, Putnam, Sullivan and

Ulster Counties)

Ms. Hines — Abstained at EPRC

CHAS Home Care, LLC Contingent Approval
(Kings, New York, Queens, Bronx

and Richmond Counties

Ms. Hines — Abstained at EPRC

Comfort Home Care Services, Inc.  Contingent Approval
(Queens, Kings, Richmond,

Bronx, New York and Nassau

Counties)

Ms. Hines — Abstained at EPRC

Complete Companion Care, LLC
(Oneida, Herkimer, Madison,
Chenango, Lewis, Jefferson,
Cortland and Onondaga Counties)
Ms. Hines — Abstained at EPRC

Devotion Home Care, LLC Contingent Approval
(New York, Kings, Queens,

Bronx, Richmond and Nassau

Counties)

Ms. Hines — Abstained at EPRC

Dominican Village, Inc. Contingent Approval
(Suffolk and Nassau Counties)
Ms. Hines — Abstained at EPRC



2418 L Efficient Health Careers, Inc. d/b/a Contingent Approval
Efficient Home Care and
Consulting Agency
(Queens, Kings, Bronx, New
York, Richmond and
Nassau Counties)
Ms. Hines — Abstained at EPRC

2344 L Elim Home Care Agency, LLC Contingent Approval
(Queens, Bronx, Kings and Nassau
Counties)
Ms. Hines — Abstained at EPRC

2384 L Harvey & Phelps, LLC d/b/a Contingent Approval
FirstLight HomeCare Hudson
Valley
(Orange, Ulster, Sullivan,
Rockland, Dutchess and Putnam
Counties)
Ms. Hines — Abstained at EPRC

2361 L Helping Hands Home Care Contingent Approval
Solutions, LLC
(Suffolk County)
Ms. Hines — Abstained at EPRC

2305 L Hickok Center for Brain Contingent Approval
Injury, Inc.
(Monroe County)
Ms. Hines — Abstained at EPRC

2307 L Hi-Tech Charities Contingent Approval
(Bronx, New York, Kings,
Queens, Richmond and
Nassau Counties)
Ms. Hines — Abstained at EPRC



2396 L

2394 L

2450 L

2192 L

2594 L

2388 L

2374 L

2306 L

Karing Hearts Agency Corp
(Suffolk, Nassau and Westchester
Counties)

Ms. Hines — Abstained at EPRC

Long Life Home Care, Inc.
(Richmond, New York, Kings,
Queens, Bronx and

Nassau Counties)

Ms. Hines — Abstained at EPRC

Manhattan Home Care Ltd.

(New York, Kings, Queens, Bronx
and Richmond Counties)

Ms. Hines — Abstained at EPRC

Mercy’s H&C Service, Inc.
(Suffolk and Nassau Counties)
Ms. Hines — Abstained at EPRC

Oswego County Department of
Health

(Oswego County)

Ms. Hines — Abstained at EPRC

Paraklete H.H.C., d/b/a A Better
Care Option

(New York, Queens, Kings,
Bronx, Richmond and Westchester
Counties)

Ms. Hines — Abstained at EPRC

Philippians Staffing Services, Inc.
d/b/a PSS Home Care

(Queens, Kings, New York,
Bronx, Richmond and

Nassau Counties)

Ms. Hines — Abstained at EPRC

Red Sun Home Care, Inc.
(Queens, New York, Bronx,
Richmond, Kings and Nassau
Counties)

Ms. Hines — Abstained at EPRC

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval



2434 L

2445 L

2203 L

2126 L

2329 L

2399 L

2430 L

2595 L

Rehoboth Care, Inc.

(New York, Kings Queens, Bronx,
Richmond and Nassau Counties )
Ms. Hines — Abstained at EPRC

Shasia LLC
(Suffolk County)
Ms. Hines — Abstained at EPRC

Silver Lining Homecare

Agency, Inc.

(Kings, Queens, New York, Bronx
and Westchester Counties)

Ms. Hines — Abstained at EPRC

SS Elder In-Home Care, Inc.
(Queens, Kings, Bronx, New
York, Richmond and Westchester
Counties)

Ms. Hines — Abstained at EPRC

St. Auburn Corporation d/b/a
Visiting Angels Living Assistance
(Dutchess and Putnam Counties)
Ms. Hines — Abstained at EPRC

SSMC Services Corporation d/b/a
Home Instead Senior Care
(Kings, Queens, New York,
Bronx, Richmond and

Nassau Counties)

Ms. Hines — Abstained at EPRC

ICC Management & Consulting,
Inc. d/b/a Cambridge Guest Home
Licensed Home Care Service
Agency (LHCSA)

(Washington County)

Ms. Hines — Abstained at EPRC

Garden of Eden Home, LLC d/b/a
Garden of Eden Home Care
(Kings County)

Ms. Hines — Abstained at EPRC

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval



2597 L

2601 L

2607 L

2615 L

2568 L

2552 L

Leroy Manor Home Care, LLC
d/b/a Leroy Manor Home Care
(Genesee, Allegany, Cattaraugus,
Chautauqua, Erie, Niagara,
Orleans and Wyoming Counties)
Ms. Hines — Abstained at EPRC

Mariners Home Care, Inc. d/b/a
Mariners Home Care
(Richmond, Bronx, Kings,
Queens, New York and
Westchester Counties)

Ms. Hines — Abstained at EPRC

Sullivan Manor, LLC d/b/a
Sullivan Manor Home Care
Agency

(Sullivan, Orange, Ulster,
Rockland and

Westchester Counties)

Ms. Hines — Abstained at EPRC

Kings Adult Care Center, LLC
d/b/a Kings Licensed Home Care
Services Agency

(Kings, Bronx, New York, Queens
and Richmond Counties)

Ms. Hines — Abstained at EPRC

All American Homecare
Agency, Inc.

(Bronx, Kings, New York,
Queens, Richmond and
Westchester Counties)

Ms. Hines — Abstained at EPRC

Sterling Home Care, Inc. d/b/a
Osborn Home Care

(See exhibit for Counties served)
Ms. Hines — Abstained at EPRC
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Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval



2190 L

2451 L

Wondercare, Inc. Contingent Approval
(Bronx, Kings, New York,

Queens, Richmond and

Westchester Counties)

Ms. Hines — Abstained at EPRC

Heartstrings LLC d/b/a Contingent Approval
Heartstrings(Dutchess, Orange,

Putnam, Rockland, Sullivan,

Ulster, Westchester and Columbia

Counties)

Ms. Hines — Abstained at EPRC

CATEGORY 4: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Establishment an Project Review Committee Dissent, or
+«+ Contrary Recommendation by HSA

HOME HEALTH AGENCY LICENSURES Exhibit #10
Number Applicant/Facility E.P.R.C. Recommendation
2270 L Caring Hearts of Rochester, LLC ~ Contingent Approval

2177 L

CATEGORY 5:

(Monroe, Ontario and Wayne

Counties)

Ms. Hines — Interest/Abstained at

EPRC

NYC Home Health Care, LLC Contingent Approval

(Kings, Queens, New York, Bronx
and Richmond Counties)

Ms. Carver-Cheney — Recusal

Ms. Hines — Abstained at EPRC

Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS
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CATEGORY 6: Applications for Individual Consideration/Discussion

Ambulatory Surgery Centers — Establish/Construct Exhibit #12
Number Applicant/Facility E.P.R.C. Recommendation
1. 151008 B Pittsford Pain Center LLC No Recommendation
(Monroe County)

Ms. Hines — Recusal

Mr. Robinson — Recusal

Dr. Brown — Abstained at EPRC
Dr. Martin — Abstained at ERPC

VIill. ADHOC COMMITTEE ON FREESTANDING AMBULATORY SURGERY
CENTERS AND CHARITY CARE

Report on the Activities of the Ad Hoc Committee on Freestanding Exhibit #13
Ambulatory Surgery Centers and Charity Care

Peter Robinson, Chair of Ad Hoc Committee on Freestanding Ambulatory
Surgery Centers and Charity Care

Discuss Ad Hoc Advisory Committee on Freestanding ASCs and Charity
Care Draft Report

IX. PROFESSIONAL

Executive Session - Report of the Committee on Health Personnel and Interprofessional
Relations

One Case arising under PHL 2801-b

X. NEXT MEETING

July 23, 2015 - ALBANY
August 6, 2015 - ALBANY

Xl.  ADJOURNMENT
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April 16, 2015

Approval of the Minutes

To be distributed under separate cover



Public Health and Health Planning Council

2016 Meeting Timeline

PHHPC PHHPC PHHPC PHHPC PHHPC
Mailing #1 Committee Mailing #2 Full Council Meeting
(Committee Day Meeting (Full Council Mailing) Meeting Location
Mailing)
01/19/16 01/28/16 02/04/16 02/11/16 NYC
03/22/16 03/31/16 04/07/16 04/14/16 Albany
05/10/16 05/19/16 06/02/16 06/09/16 NYC
07/12/16 07/21/16 07/28/16 08/04/16 Albany
09/13/16 09/22/16 09/29/16 10/06/16 NYC
11/08/16 11/17/16 12/01/16 12/08/16 Albany

PHHPC meetings begin @ 10:00 a.m.

Albany Location — To be determined

NYC Location - 90 Church Street, Meeting Rooms A/B, 4" Floor, New York, NY




Summary of Express Terms

The regulatory proposal would revise Part 16 of 10 NYCRR as described in more detail
below. Section 16.59 is added to cover radiation safety and quality assurance on Computed
Tomography (CT) equipment. Section 16.59 (a) of the proposed regulation specifies a number
of definitions used to describe CT systems and their operations. The next four sections,
respectively, describe: physical and system requirements (16.59(b)); patient communication and
viewing requirements (16.59(c)); CT system calibration requirements (16.59(d)); and quality
assurance testing requirements (16.59(e)). Part 16.59(f) contains requirements for operations
including a requirement for accreditation. One of the requirements is accreditation by a
nationally recognized accrediting body that is acceptable to the Department. Currently the
American College of Radiology (ACR), the Joint Commission on the Accreditation of
Healthcare Organizations (JCAHO) or the Intersocietal Accreditation Commission (IAC) are
considered acceptable to the Department. This is consistent with the accrediting bodies that
CMS accepts. This accreditation requires the registered facility to have one of these three
organizations perform a review that includes the physical layout of the facility, policy and
procedures, quality assurance and image assessment. The Medicare Improvements for Patients
and Providers Act of 2008 (MIPPA) required the Center for Medicare and Medicaid Services
(CMS) to designate accrediting bodies for imaging centers that perform CT (as well as certain
other imaging studies). Accreditation is now a requirement under CMS regulation for all non-
hospital providers to receive the technical component payment, and these three organizations

(ACR, JCAHO, and IAC) are approved by CMS.



Section 16.25 is that subsection of Part 16 that requires the recording or reporting of
medical misadministrations. This part is amended to include an additional reporting requirement
for CT misadministrations when the wrong patient is scanned, when the wrong part of the body
is scanned or when there is damage to an organ or organ system including erythema and/or hair

loss.



Pursuant to the authority vested in the Public Health and Health Planning Council and the

Commissioner of Health by section 225 of the Public Health Law, Section 16.25 of Part 16 is

amended and Section 16.59 is added to Part 16 of Title 10 of the Official Compilation of Codes,

Rules and Regulations of the State of New York, to be effective upon publication of a Notice of

Adoption in the New York State Register, to read as follows:

Section 16.25(a) is amended to add the following to the existing section:

16.25 Misadministrations.

(a) A medical misadministration shall be the administration of:

(9) A CT scan in which any of the following occur:

(@) A CT scan is performed on the wrong person;

(b) A CT scan is performed on the wrong body part.

(10) a CT scan that results in damage to an organ, organ system or results in hair loss or

erythema as determined by a physician.

16.25 (b) Records and Reports of Misadministrations.




(3) A misadministration described in 16.25 (a) (9) or (10) shall be reported to the Department in

writing within 15 days of occurrence.

A new section 16.59 is added to read as follows:

16. 59 USE OF COMPUTED TOMOGRAPHY EQUIPMENT

(a) Definitions
(1) “Computed tomography (CT)” scan and “computerized axial tomography (CAT)” scan refer

to an imaging procedure that uses x-rays to create cross-sectional images of the human body.

(2) “Computed tomography dose index” (CTDI) means the integral of the dose profile along a
line perpendicular to the tomographic plane divided by the product of the nominal tomographic
section thickness and the number of tomograms produced in a single scan where the dose profile
is centered around z = 0 and for a multiple tomogram system, the scan increment between
adjacent scans is nT;

+iIT

CTDI =1fmTJ‘ D(z)ds
¥r

z = position along a line perpendicular to the tomographic plane;
D (z) = Dose at position z;
T = Nominal tomographic section thickness;

n = Number of tomograms produced in a single scan



(3) “CT x-ray system” is technology that is used to perform CT scans and includes but is not
limited to, a control panel, image display device, gantry, x-ray tube, collimating device with

filters, high voltage transformer and a data acquisition system.

(4) “CT scanner” refers to technology used to perform and interpret CT scans and includes, but is
not limited to, a control panel, gantry, high voltage generator, x-ray tube, table and display

devices that are used for image interpretation.

(5) “CTDl100” is the dose measurement made with a 16cm diameter (head/pediatric body) or a
32cm diameter (body) acrylic phantom. The measurements are made utilizing a 200mm long
pencil ionization chamber. Readings are made with the ion chamber in both the center (axial or

central dose) position and near surface slots of the phantom (the peripheral dose).

(6) “CTDIw”, the weighted or blended dose, is calculated by adding together two-thirds of the
CTDloo peripheral dose with one-third of the CTDI1oo0 axial or center dose. (CTDIw = 2/3
CTDl1oo peripheral + 1/3 CTDl1oo axial Or center). CTDIw represents an average dose in the x and

y planes.

(7) “CTDIvoL” represents the integrated dose over the total volume that is irradiated, CTDIvoL =
(1/PITCH) x (CTDIw), where “Pitch” is defined as the table travel per rotation divided by the

collimation of the x-ray beam. CTDIvoL represents the average dose in the x, y and z planes.



(8) "CT conditions of operation” means all selectable parameters governing the operation of a
CT x-ray system including nominal tomographic section thickness, filtration, and the technique

factors.

(9) "CT dosimetry phantom™ means the phantom used for determination of the dose delivered by
a CT x-ray system. The phantom shall be a right circular cylinder of polymethyl-methacrylate of
density 1.19+0.01 grams per cubic centimeter. The phantom shall be at least 14 centimeters in
length and shall have diameters of 32.0 centimeters for testing any CT system designed to image
any section of the body (whole body scanners) and 16.0 centimeters for any system designed to
image the head (head scanners) or for any whole body scanner operated in the head scanning
mode. The phantom shall provide means for the placement of a dosimeter(s) along its axis of
rotation and along a line parallel to the axis of rotation 1.0 centimeter from the outer surface and

within the phantom.

(10) “Dose length product” (DLP) is defined as the CTDIvol times the irradiated length of the

body for the whole series of images that are taken during a CT scan.

(11) “Picture Archiving and Communication System (PACS)” is a medical imaging technology
that provides access to and storage for medical images from multiple modalities. It is comprised

of an image acquisition system, display, network and data storage or archiving system.

(12) "Reference plane” means a plane which is displaced from and parallel to the tomographic

plane.



(13) "Scan™ means the complete process of collecting x-ray transmission data for the production

of a tomogram or a series of tomograms.

(14) "Scan increment"” means the amount of relative displacement of the patient with respect to

the CT x-ray system between successive scans measured along the direction of such

displacement.

(15) “Technique” means the settings selected on the control panel of the equipment and may

include the position of the x-ray tube, image intensifier and patient.

(16) “Technique chart” means a chart that lists the standard settings and positions for a given

technique.

(17) “Tomogram” is an image of a tissue plane or section of tissue.

(18) "Tomographic plane™ means that geometric plane which the manufacturer identified as

corresponding to the output tomogram.

(19) "Tomographic section” means the volume of an object whose x-ray attenuation properties

are imaged in a tomogram.



(b) CT X-Ray System Equipment Requirements.

(1) Each control panel and gantry of a CT x-ray system shall include visual signals that
indicate to the operator of the CT x-ray system whenever x-rays are being produced and
when x-ray production is terminated, and, if applicable, whether the shutter is open or

closed.

(2) Each CT x-ray system shall be equipped with a control that allows the operator of the CT
X-ray system to terminate the x-ray exposure at any time during a scan, or series of scans,

when the exposure time is greater than one-half second duration.

(3) Each CT x-ray system shall be designed such that the CT conditions of operation to be

used during a scan or a scan sequence are indicated prior to the initiation of a scan or a

Scan sequence.

(4) Each CT x-ray system shall include a clearly and conspicuously labeled emergency

shutoff button or switch.

(5) Premature termination of the x-ray exposure by the operator shall necessitate resetting of

the CT conditions of operation by the operator prior to the initiation of another scan.

(c) Patient communication and viewing requirements.



(1) Each CT x-ray system shall be equipped to allow two-way aural communication between

the patient and the operator at the control panel.

(2) Each CT x-ray system shall be equipped with windows, mirrors, closed-circuit
television, or an equivalent to permit continuous visual observation of the patient during

CT scanning by the CT operator from the control panel.

(3) When the primary viewing system is by electronic means, an alternate viewing system
(which may be electronic) shall be available for use in the event of failure of the primary

viewing system.

(d) Calibration.

(1) Each registrant shall ensure that the calibration of the radiation output of each CT x-ray
system that it operates is performed by, or under the direction of, a licensed medical

physicist.

(2) Each registrant shall maintain and make available for review by the Department, on the
premises of its radiation installation where a CT x-ray system is located written

procedures for the appropriate calibration of the CT x-ray system.



(3) After initial installation, the CT x-ray system shall be calibrated prior to its use on human
beings and recalibrated at least within every 14 months thereafter. Any change or
replacement of components of a CT x-ray system which could cause a change in the
radiation output will require a recalibration within 30 days of component installation by a

licensed medical physicist operating within their scope of practice.

(4) The calibration of the radiation output of a CT x-ray system shall be performed with a
calibrated dosimetry system. This system shall have been calibrated either by the
National Institute of Standards and Technology (NIST) or by an American Association of
Physicists in Medicine (AAPM) Accredited Dosimetry Calibration Laboratory (ADCL)
and traceable to NIST. The calibration shall have been performed within the previous 24

months and after any servicing that might have affected system calibration.

(5) CT dosimetry phantom(s) shall be used in determining the radiation output of each CT x-
ray system. Such phantom(s) shall meet the following specifications and conditions of
use:

(i) Any effects on the doses measured because of the removal of phantom material
to accommodate dosimeters shall be accounted for through appropriate
corrections to the reported data or included in the statement of maximum

deviation for the values obtained using the phantom; and
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(i1) All dose measurements shall be performed with the CT dosimetry phantom
placed on the patient couch or support device without additional attenuation

materials present.

(iii) The requirements of subparagraphs (i) and (ii) of this paragraph can also be
met by using an alternative method of radiation measurement and calculation
published in the peer-reviewed scientific literature and acceptable to the

Department.

(6) Records of calibrations performed shall be maintained for a period of three (3) years at

the radiation installation where the CT is located.

(e) Quality Assurance Testing

(1) Each registrant shall maintain a Quality Assurance (QA) manual that shall contain
written procedures for all testing and shall meet the requirements specified in this
section and section 16.23(a)(1). The CT Quality Assurance procedures shall have

been developed under the direction of a licensed medical physicist or radiologist.

(2) The QA procedures shall incorporate the use of one or more image quality dosimetry
phantoms or the phantom supplied by the original equipment manufacturer which
have the capability of providing an indication of contrast scale, noise, nominal

tomographic section thickness, the resolution capability of the system for low and

11



high contrast objects, and measuring the mean CT Number for water or other
reference material. All of these image quality parameters shall be evaluated at least

annually by a licensed medical physicist.

(3) Written records of the QA checks performed by the registrant shall be maintained for

review by the Department for a period of at least three (3) years.

(4) QA checks shall include the following:

(a) Images obtained with the CT dosimetry phantom(s) using the same processing
mode and CT conditions of operation as are used to perform calibrations. The
images shall be retained as photographic copies or as electronic copies stored

within the CT x-ray system or stored on the PACS.

(b) Dose assessment for the most common CT examinations that are performed
on the system for which reference levels have been published by the American
College of Radiology (ACR), the American Association of Physicists in Medicine
(AAPM) or the National Council on Radiation Protection and Measurements

(NCRP) for pediatric heads, pediatric abdomens, adult heads and adult abdomens.

(c) An evaluation of image quality.

12



(F) Operating Procedures and Policies

(1) The CT x-ray system shall not be operated on a human being except by a physician or by
a radiologic technologist licensed pursuant to Article 35 of the Public Health Law who

has been specifically trained in its operation.

(2) The registrant shall ensure that each CT x-ray system has a radiation protection survey or
other measurement and assessment of exposure to persons in controlled and non-
controlled areas made at the time of installation. Additional radiation protection surveys
shall be done after any change in the radiation installation or equipment which might

cause a significant increase in radiation hazard.

(3) Each CT x-ray system shall have available at the control panel written information
regarding the operation and calibration of the CT x-ray system. Such information shall

include:

Q) Dates of the latest calibration and QC checks and the location within the

facility where the results of those tests may be obtained,;

(i) Instructions on the use of the CT dosimetry phantom(s) including a schedule
of QC tests that are appropriate for the system as determined by the
manufacturer, allowable variations for the indicated parameters, and the

results of at least the most recent spot checks conducted on the system;
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(ii) A current set of default protocols are available at the control panel (either
electronically or as a document) which specifies for each routine examination
the CT conditions of operation and the slice thickness, spacing between slices

and/or pitch;

(iv)  Alist of techniques optimized for the body part being imaged to obtain a
quality image and to ensure that the lowest amount of radiation is used as

consistent with good medical practice.

(4) If the QC testing on the CT x-ray system identifies that a system operating parameter has
exceeded a tolerance as specified in the Quality Assurance manual, use of the CT x-ray
system on patients shall be limited to those exceptions permitted by established written
instructions of the licensed medical physicist or radiologist. Upon completion of
corrective action, the QC testing shall be repeated to verify that the system is back within

tolerance.

(5) Commencing one (1) year after the effective date of these regulations, each registrant
performing CT scans on human beings shall ensure that for each scan, the radiation dose
delivered by the scanner to a reference phantom or the dose received by the patient is saved and
recorded. The dose delivered shall be recorded as Computed Tomography Dose Index volume
(CTDlIvar), dose length product (DLP) or other dosimetry metric published in the peer reviewed

scientific literature and acceptable to the Department. The dose received by a patient shall be
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recorded as organ dose or other dosimetry metric published in the peer reviewed scientific

literature and acceptable to the Department.

(6) The displayed dose shall be verified on an annual basis by or under the supervision of a
licensed medical physicist to ensure that the equipment manufacturer’s displayed dose is within

20% of the measured dose.

(7) Eighteen months after the effective date of these regulations, each current registrant that
performs diagnostic CT scans on human beings shall be accredited by a nationally recognized
accreditation program that is acceptable to the Department. A facility performing CT that loses
their existing accreditation or a registrant or licensee that fails to obtain accreditation must report
this fact within 30 days to the Department. After the effective date of these regulations new
licensees or registrants will have 18 months to become accredited, but must demonstrate that

they have initiated the accreditation process within 90 days of the start of operations.

(8) Each registrant that performs CT scans on human beings shall establish and implement a
policy and a procedure to ensure that:
(i) arequest for a CT scan originates from a physician or other authorized health care
practitioner familiar with the patient’s clinical condition; and
(ii) the request includes sufficient information to demonstrate the medical indication for
the CT examination and allow for the proper performance and interpretation of the CT

scan.
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Regulatory Impact Statement
Statutory Authority:

The Public Health and Health Planning Council is authorized by § 225(4) of the Public
Health Law (PHL) to establish, amend and repeal provisions of the State Sanitary Code (SSC),
subject to the approval of the Commissioner of Health. PHL 88 225(5)(p) & (g) and 201(1)(r)
authorize SSC regulations to protect the public from the adverse effects of ionizing radiation.
These statutory provisions authorize the Department, pursuant to 10 NYCRR Part 16, to license
or register health care providers to use radioactive materials or ionizing radiation emitting
equipment on patients.

The federal Atomic Energy Act of 1954, (the Act), (codified at 42 USC 8§ 2021 et. seq.)
authorizes the U.S. Nuclear Regulatory Commission (NRC) to regulate the use of radioactive
materials. The Act also authorizes "Agreement States" to regulate the use of radioactive
materials in lieu of the NRC, provided that the "Agreement State” promulgates regulations that
are comparable to or exceed NRC's regulatory standards. New York State is an "Agreement
State" within the meaning of the Act. New York's regulatory standards for the use of radioactive
materials in 10 NYCRR Part 16 must therefore meet or exceed comparable NRC regulatory
standards. The Act governs only the use of radioactive materials: it does not apply to x-rays or
radiation therapy equipment that emit only x-rays.

Legislative Objectives:

The legislative intent of PHL Sections 225(5)(p) & (g) and 201(1)(r) is to protect the
public from the adverse effects of ionizing radiation. Establishing regulations to ensure safe and
effective clinical uses of radiation producing equipment is consistent with this legislative

objective.
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Needs and Benefits:

DOH's regulations are designed to require the delivery of quality care while protecting
people and the environment from the harmful effects of radiation. In recent years, technology
and equipment used for diagnostic medical imaging has become significantly more complex.
Computed Tomography delivers high quality imaging that is of significant benefit to patients and
for this reason it represents the dominant imaging modality. However, it also represents the
largest contributor to an increase in population radiation exposure based on reports from the
National Council on Radiation Protection and Measurements. The usage of CT scans has more
than tripled in the past decade and currently there are about 80 million CT scans in the US each
year.

The problems that have been documented with CT scans in the past several years reflect a
lack of quality assurance and/or a lack of administrative controls which these regulations seek to
implement. These regulations seek to ensure high quality CT imaging that is appropriate with
respect to professional bodies such as the American College of Radiology’s (ACR)
recommendations on appropriateness criteria. These regulations will implement Quality
Assurance (QA) requirements that are already being voluntarily implemented by a majority of
facilities in New York State.

Currently the only provisions in the State Sanitary Code that apply are general quality
assurance regulations that do not adequately describe the operations or quality assurance

requirements for the use of CT equipment.
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Costs:

The Department estimates that many regulated parties that use Computed Tomography
will not incur any additional costs to comply with the proposed addition of 10 NYCRR § 16.59.
There are approximately 440 facilities that are registered with the DOH that operate one or more
CT scanners for diagnostic purposes on human beings. Approximately 75% of these sites
already have been accredited by bodies currently accepted by Centers for Medicare and
Medicaid Services (CMS), (American College of Radiology, Joint Commission on Accreditation
of Healthcare Organizations (JCAHO) and IAC). The initial costs of this accreditation vary
based on which of the three organizations are used, however the ACR is the most popular and in
general the least expensive for a facility that only has a single CT scanner. The costs of a three
year accreditation from the ACR will average $7550, which includes: (i) the typical fees for a
consulting physicist (average of $1750); (ii) a $2500 accreditation fee from the ACR; and (iii)
$3300 for the purchase of an ACR phantom if the facility does not already have one. Facilities
that already have the ACR phantom (or for reaccreditation) will not need to purchase another
phantom.

The other proposed additions in 10 NYCRR 816.59 will impose little or no cost to
regulated parties because existing facility staff can comply with the new quality assurance
requirements.

Local Government Mandates:

There are fourteen hospitals that fall under this category, including three State University
hospitals, a Department operated hospital and ten hospitals operated by public benefit
corporations. Of these fourteen hospitals, ten are already accredited in CT scanning. The

remaining four hospitals would incur additional costs to comply with the new regulatory
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requirement to be certified in CT (approximately $9,500 for each three year period). No other
additional costs are associated with implementation of these requirements. Registrants and
licensees, including the hospitals operated by state and local governments, are currently required
to retain all quality assurance documents for review by the Department. The additional records
and filing is estimated to be a small incremental amount. Affected parties will need to complete
an application for accreditation initially and every three years thereafter.

Paperwork:

DOH regulations (10 NYCRR Part 16) require registrants and licensees to maintain a
variety of records relating to the use of ionizing radiation for review by the Department. The
Department estimates that licensees and registrants may have a small amount of additional
documentation to create, maintain or file. Affected parties will have to complete an application
for CT accreditation. The accrediting bodies are transitioning to an online application process to
minimize time and effort for regulated parties seeking accreditation.

The proposed regulations will not affect registration documents issued by the Department
to current registrants. The Department plans to provide updated QA guidance when these
regulations are adopted.

Duplication:

There is no duplication of the proposed regulatory requirements by any federal, state or
local agency for licensees, registrants or authorized users subject to 10 NYCRR Part 16. New
York State entered into an agreement with the federal government on October 15, 1962 by which
the federal government discontinued its regulatory authority over the use of radioactive materials
and New York assumed such authority. The Atomic Energy Act does not govern use of x-ray

emitting equipment.
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Alternatives:

One alternative to adopting these regulations is to take no action and maintain the
existing structure that relies on DOH guidance and voluntary compliance. However, while rapid
advances in CT technology have produced better healthcare outcomes in many cases, there has
been a downside to this increased use — particularly, patients experiencing radiation burns as a
result of the improper use of CT scans. The New York Times and the Los Angeles Times have
both reported on CT-related medical problems that were caused by the failures of both regulators
and medical personnel. The scientific press also has numerous articles documenting
overutilization of CT and quality assurance failures. The general population and the scientific
community are aware that New York State currently lacks adequate quality assurance regulations
and monitoring. The development of these proposed regulations, after consultation with
radiologists, physicists and several professional organizations including the Hospital Association
of New York State and the New York State Radiological Society, is intended to minimize future
CT-related medical events in New York State. New York is not the only state to strengthen its
regulation of this area: Texas and California have adopted regulations governing CT quality

assurance (California) and reporting of events and monitoring of patient dose (Texas).

As a result, there are no suitable alternatives to the proposed addition of 10 NYCRR

816.59. There are no alternative requirements that would meet the objectives of implementing

appropriate Quality Assurance on CT scanners.
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Federal Standards:

These proposed revisions to 10 NYCRR 816.59 do not conflict with any federal
regulations. Existing federal regulations relate only to the manufacture and distribution of
radiation producing equipment and not to its operations.

Compliance Schedule:

The proposed regulatory amendments will be effective upon publication of the Notice of
Adoption in the State Register, except for the requirements in proposed 10 NYCRR 816.59(f)(5)
relating to accreditation in computed tomography. Proposed 10 NYCRR 816.59(f)(5) requires
that registrants apply for accreditation by one of the previously mentioned organizations and that
such accreditation becomes effective within one year of the effective date of the proposed
regulation.

Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of House Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)
REGSONA@health.ny.gov
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Regulatory Flexibility Analysis for Small Businesses and Local Governments
Effect on Small Business:

The Department has issued registrations to approximately 440 facilities for the use of
Computed Tomography equipment of which an estimated 230 are small business. Specifically
these are private practice or group practice physicians who own and operate their own CT
scanner. Some of these registrants would be affected by the proposed revisions to 10 NYCRR
816.59, in particular the requirement for accreditation may affect some businesses. However, as
of January 1, 2012, the Centers for Medicare and Medicaid Services (CMS) required that all non-
hospital providers of the technical component of CT imaging must meet the accreditation
requirements in Section 135 (a) of the Medicare Improvements for Patients and Providers Act of
2008 (MIPPA). Therefore the majority of small business, private practice physicians have or are
in the process of obtaining accreditation for CT.

Compliance Requirements:

Licensees and applicants will need to become familiar with the new requirements and
modify their quality assurance policies and procedures accordingly. Those who are not currently
accredited will need to do so within 12 months of the effective date of the rule.

Professional Services:

The majority of large facilities have in-house staff who will conduct the required QA and
small facilities either contract with the manufacturer of the equipment or professional medical
physicists that perform quality assurance testing for CT. The average cost for professional
service for the accreditation component of these regulations ranges from $1550 to $1950 per CT,

depending on location. This service would be required every three years.
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Capital Costs and Annual Costs of Compliance:

The amortized annual cost is estimated to be approximately $2500 per year for
accreditation (based on a three-year accreditation cost of $7550). However, approximately 75%
of the facilities are currently accredited; therefore this regulation will not impose an additional
cost. There are no capital costs mandated by this regulation directly, however, one of the three
accrediting bodies requires the use of their own phantom at a cost of $3300.

Economic and Technology Feasibility:

There are no capital costs or new technology required to comply with the proposed rule.
Facilities that use the ACR as the accrediting body must have or purchase an ACR CT phantom.
The use of some type of phantom is the industry standard for CT testing and evaluation.
Minimizing Adverse Impact:

Facilities will have 12 months to become accredited. This will allow a facility adequate
time to select the accreditation body of their choice, complete an application and budget funds
for the accreditation fee.

Small Business Input:

A copy of the draft proposed rule was sent via email to individuals representing the
Healthcare Association of New York State (HANY'S), the New York state chapter of the ACR,
physicists throughout the state, the NYS Society of Radiological Sciences and other interested
parties including private practice physicians. The majority of the comments were technical
clarifications that have been incorporated in the currently proposed regulations. The Department
is developing guidance to assist the affected facilities in implementing and complying with the

new requirements.
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Rural Area Flexibility Analysis
Types and Estimated Numbers of Rural Areas:

There are 106 affected facilities with approximately 120 CT units located in 40 of the 43
rural counties in New York State. Including the total from 11 other counties that have a
population of 200,000 or greater, and towns with population densities of 150 persons or fewer
per square mile, brings the total to 309 registrants and 426 CT scanners. The statewide totals
were 436 registrants and 596 CT scanners for facilities outside of New York City.

Reporting, Recordkeeping and Other Compliance Requirements and Professional Services:

A misadministration involving a CT-scan must be reported to the Department in writing
within 15 days of occurrence. CT misadministrations are distinguished from events involving
other diagnostic imaging modalities because of the greater risk associated with the radiation dose
and contrast agents used in CTs. No additional professional service costs are anticipated for
already accredited facilities. Facilities will be required to maintain records of quality assurance
test results and accreditation documents for review by the Department’s inspectors. Compliance
with the recordkeeping requirements will require only a minor incremental amount of time and
effort for affected facilities.

Cost:

The cost to comply with the accreditation requirement will be an initial $7550 every three
years. This will be a new cost to approximately 25% of the facilities that will be subject to the
proposed 10 NYCRR 8§816.59, because 75% of the facilities are either currently accredited or
have an application for accreditation pending. Facilities that are currently accredited or have an
application pending have done so for a number of reasons. However the main reason facilities

have pursued accreditation is to meet the 2012 CMS requirements for Medicare Part B payments.
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Minimizing Adverse Impact:

Facilities will have 12 months to become accredited. This will allow a facility adequate
time to select the accreditation body of their choice, complete an application and budget funds
for the accreditation fee.

Rural Area Participation:

A copy of the proposed regulations was sent via e-mail to members of the New York
State chapter of the American College of Radiology and to members of the American
Association of Physicists in Medicine for review. The only comments received back were of a
technical nature requiring clarification of the proposal. No comments were received objecting to

the cost of accreditation.
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Job Impact Statement
Nature of Impact:

It is anticipated that no jobs will be adversely affected by this rule. Diagnostic imaging
providers in New York will need to become familiar with, and implement the new regulatory
requirements set forth in the proposed 10 NYCRR 816.59. The Department does not expect that
the new regulatory requirements would significantly change the training or experience
requirements of radiological technologists or physicians. The Department anticipates that few if
any persons will be adversely affected. Facility staff, specifically those designated as the
radiation safety officer, medical physicist, radiological technologist especially CT technologists
will need to become familiar with the new requirements.

Categories and Numbers Affected:

There are approximately 440 facilities with a total of about 600 CT units that would be
subject to the rule. The registered facilities include 150 hospitals or their satellite facilities with
approximately 300 of the CT units. The other 300 registrants (typically with only 1 CT at each
site) represent individual or group practice physicians.

Regions of Adverse Impact:

No areas will be adversely affected.
Minimizing Adverse Impact:

There are no alternatives to the proposed regulations. The Department will revise
guidance to assist all licensees, including those in rural areas, with implementation of the

proposed regulations.
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Self-Employment Opportunities:
The rule is expected to have minimal impact on self-employment opportunities since the

majority of providers that will be affected by the rule are not sole proprietorships.
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Executive Summary

Description

Charles T. Sitrin Health Care Center (Sitrin), a
155-bed, voluntary/not-for-profit, residential
health care facility (RHCF) located at 2050
Tilden Avenue, New Hartford (Oneida County),
proposes to develop a 32-bed specialty unit to
serve individuals with neurodegenerative
diseases (NDs). This endeavor is a State
priority initiative for which Sitrin has been
awarded $2 million in Vital Access Provider
(VAP) funds to research and develop an ND
program. The unit will be housed on the second
floor of Sitrin’s main campus building in a former
47-bed nursing home unit. The new unit will
treat patients suffering from diseases such as
Huntington’s, ALS, Parkinson’s, and other
qualified NDs. In conjunction with the
development of this specialty ND unit, Sitrin
intends to pursue recognition as a
Neurodegenerative Disease Center of
Excellence.

Sitrin anticipates a three year ramp-up to
achieve and maintain full occupancy of the
specialty ND unit. This effort will involve
attracting in-state residents afflicted with
qualifying NDs, as well as repatriating New York
State residents with ND diagnoses who are
currently receiving RHCF related care in out-of-
state facilities. The applicant has engaged in
community outreach through news releases,
social media, and the internet to attract patients.

The proposed occupancy, by quarter, for the
three year ramp-up period is as follows:

Number of Beds Filled:

1stQtr | 2M Qtr | 39 Qtr | 40 Qtr
Year 1 4 8 11 16
Year 2 21 26 29 32
Year 3 | Maintain occupancy at 32 beds

OPCHSM Recommendation
Contingent Approval

Need Summary

This project will provide a second source of
dedicated RHCF care for individuals with
neurodegenerative diseases in New York State,
many of who currently must seek care in out-of-
state facilities. In addition to enabling individuals
with ND to be cared for closer to home, this will
reduce the higher costs to the Medicaid system
associated with the out-of-state placement of
these residents.

Program Summary

Charles T. Sitrin has demonstrated an
understanding of the specialized care required
for neurodegenerative disease residents and
has developed a program that will meet their
needs. VAP/SN funding has assisted Sitrin in
program development and will be utilized in its
implementation. The proposed 32-bed
dedicated neurological disease unit will
repurpose an RHCF unit to create an
environment that is conducive to the long term
care of residents with neurological diseases.
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Financial Summary

Project costs of $1,243,900 will be met by
$643,900 from Sitrin’s operations and $600,000
in government grants. The government grants
consist of $500,000 through a NYS Energy
Research and Development Authority
Consolidated Funding Application, and $100,000
from the NYS Office of Community Renewal
through their Community Development Block
Grant Program.

Budget: Year One Year Three
Revenues $1,858,405 $3,197,138

Expenses $1,843,394 $3,182,633
Net Income/(Loss) $15,011 $14,505

The Medicaid rate adjustment anticipated to be
funded through the Medicaid program for Years
One through Three are pending Department
and/or CMS approvals. As approval timelines
are not predictable, the revenue calculations
associated with the Year One and Year Three
budgets were sensitized to reflect Sitrin’'s RHCF
Medicaid payment rate under the current
statewide pricing methodology. The sensitized
budgets are consistent with Sitrin’s current
approved 2015 Medicaid payment rate and

project net losses of $1,133,559 and $624,466
for Years One and Three, respectively.

Review of the submitted and sensitized budgets
indicates that the capability to proceed in a
financially feasible manner during the initial
three-year period requires governmental grant
funding and ongoing Medicaid funding to
achieve a break-even operating margin by year
three.

The applicant has submitted an affidavit from the
parent company attesting to temporarily fund
any revenue shortfalls during the first three
years of operation. A review off the Charles T.
Sitrin Network of Homes and Services, Inc.
consolidated balance sheet (BFA Attachment B)
indicates that they have sufficient liquid
resources to do so.

Subiject to the noted contingencies and
conditions, the applicant has demonstrated the
capability to proceed in a financially feasible
manner for years one and three.

|
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. Submission and programmatic review and approval of the final floor plans for the renovation of the
space to be occupied by the new 32 bed Neurodegenerative Disease Unit. Plans should demonstrate
an environment, including activity space and amenities that reflects recommendations for the care of
individuals who suffer from neurodegenerative diseases. [LTC]

3. Submission and programmatic review and approval of the final functional program, including staffing
model, to operate in the proposed new unit. [LTC]

4. Submission of the executed New York State Energy Research and Development Authority
(NYSERDA) grant award document verifying the NYSERDA grant funding amount, purpose for use of
funds, and timeline for distribution, acceptable to the Department of Health. (BFA)

5. Submission of an executed New York State Office of Community Renewal (NYSOCR) grant award
document verifying the NYSOCR grant funding amount, purpose for use of funds, and timeline for
distribution, acceptable to the Department of Health. (BFA)

6. Submission of the executed VAP Temporary Medicaid Rate Adjustment Agreement(s) (TMRAA)
documenting the VAP award(s) to support operating cost deficits for years one through three of this
project, acceptable to the Department of Health. (BFA).

Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. Continued participation with the Neurodegenerative Disease Workgroup and a commitment to
establish a Center of Excellence for the treatment of neurodegenerative disease. [LTC]

3. Compliance with any future laws, regulations or policies established by the Department for the
treatment of residents with neurodegenerative diseases. [LTC]

4. CMS approval of the revised State Plan for enhanced reimbursement related to this population,
unless an alternate funding mechanism is authorized in the state budget that would not require a
State Plan Amendment. [BFA]

5. The applicant is required to submit Final Construction Documents, as described in BAER Drawing
Submission Guidelines DSG-05, prior to the applicant’s start of construction for record purposes.
[AES]

6. Per 710.9 the applicant shall notify the appropriate Regional Office at least two months in advance of
the anticipated completion of construction date to schedule any required pre-opening survey. Failure
to provide such notice may result in delays affecting both the pre-opening survey and authorization by
the Department to commence occupancy and/or operations. [AES]

|
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7. Compliance with all applicable sections of the NFPA 101 Life Safety Code (2000 Edition), and the
State Hospital Code during the construction period is mandatory. This is to ensure that the health
and safety of all building occupants are not compromised by the construction project. This may
require the separation of residents, patients and other building occupants, essential resident/patient
support services and the required means of egress from the actual construction site. The applicant
shall develop an acceptable plan for maintaining the above objectives prior to the actual start of
construction and maintain a copy of same on site for review by Department staff upon request. [AES]

8. The applicant must adhere to the Construction Start (07/01/2015) and Completion Dates
(09/30/2015). The Department understands that unforeseen circumstances may delay the start and
completion of the project. It is the responsibility of the applicant to request prior approval for any
changes to the start and completion dates. [AES]

Council Action Date
June 11, 2015

|
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Need Analysis |

Background

Charles T. Sitrin Health Care Center is proposing to develop this specialty unit to address an unmet need
for specialty care within New York State, particularly in Upstate New York. The table below shows the
proposed changes for the facility:

Bed Type Bed Capacity | Proposed Action | Upon Completion
RHCF 155 0 155
Specialty Unit 0 +32 32
Total 155 +32 187

In conjunction with the development of this specialty unit, the facility intends to pursue recognition as a
Neurodegenerative Disease Center of Excellence.

Need Analysis

Currently, there is one facility in New York State that has a unit dedicated to the neurodegenerative
disease population, the Terrence Cardinal Cooke Health Center. Unfortunately, this rarely has any
available beds. Many individuals with neurodegenerative disorders in need of skilled nursing care seek
placement out-of-state in order to access specialty care. This not only places a strain on both patients
and families, but also on the NYS Medicaid System. The proposed specialty unit will serve individuals
with neurological disorders, including Huntington’s disease, Parkinson’s disease, Amyotrophic Lateral
Sclerosis (ALS), and multiple sclerosis.

Charles T. Sitrin Health Care Center (Sitrin) has toured the Terence Cardinal Cooke unit and studied the
care model of Kindred Nursing and Rehabilitation — Laurel Lake in Massachusetts, where many of New
York State’s residents currently seek care. As a result, Sitrin believes that its facility can be an attractive
alternative to out-of-state placement, as their proposed services are similar to the ones currently being
offered out-of-state. Additionally, Sitrin’s care level mix makes the facility uniquely positioned to address
the needs of this population across a variety of service levels in a program focused on the unique needs
related to their conditions. Given the specialty nature of the programming and care model to be
developed, it is anticipated that patients will come from a broad geographical region. Sitrin’s central
location within ten miles of the Utica exit and within 15 miles of the Herkimer exit off the New York State
Thruway, will provide families located in the Albany, Syracuse, and Rochester areas a reasonable
commute to their loved ones and offer access to specialized, disease-focused care in a central location in
Upstate New York.

According to the applicant, the disease specific demographics support the conclusion that many
individuals who will reside in the unit will be younger than the typical long-term care resident, and
particular attention will need to be given to the recreational and psychosocial needs of a younger long-
term care population. Sitrin has been providing post-acute short and long-term rehabilitation since 1997
for many younger individuals.

In establishing its Center of Excellence, Sitrin plans to work with the University of Rochester’'s
Huntington’s Disease Society of America Center of Excellence. The University of Rochester’s statistics
for the last three years indicate the number of patients they treated with Huntington’s disease:

2011: 226 total patients, 52 new cases

2012: 246 total patients, 60 new cases

2013: 256 total patients, 65 new cases

It should also be noted that the number of patients in the central part of state is steadily increasing every
year. This supports the need for this type of specialty unit, especially in Central New York.

Charles T. Sitrin Health Care Center RHCF utilization between 2010 and 2013 was 96.9%, 96.9%,
97.0%, and 97.7%, respectively. Current utilization, as of April 15, 2015 is 98.7%. Sitrin’'s RHCF
utilization has continually met or exceeded the planning optimum for the last several years.

|
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Conclusion

This project will provide a second source of dedicated neurodegenerative disease RHCF care for
residents of New York State. In addition to enabling individuals with neurodegenerative diseases to be
cared for closer to home, this will reduce costs to the Medicaid system through elimination of the higher
costs associated with out-of-state placement of these residents.

Recommendation
From a need perspective, approval is recommended.

Program Analysis |

Facility Information

EXISTING PROPOSED
FACILITY NAME Charles T Sitrin Health Care Center, Inc. Same
ADDRESS 2050 Tilden Avenue Same

New Hartford, NY 13413
RHCF CAPACITY 155 187
ADHCP CAPACITY 40 Same
TYPE OF OPERATOR Voluntary / not-for-profit Same
CLASS OF OPERATOR Corporation Same
OPERATOR Charles T Sitrin Health Care Center, Inc. Same

Program Review

Charles T. Sitrin Health Care Center, Inc. (Sitrin) is an existing 155-bed RHCF with an adult day health
care program with a program capacity of 40 located in New Hartford, Oneida County. The nursing home
is configured into nine small houses of 12-14 long term care residents with a 46 bed short term
rehabilitation unit in the existing nursing home building. When the small house construction was
completed the certified beds for the long term care units were moved from the main health center to the
small houses, with the former 47 bed unit on the second floor utilized for administrative space. Sitrin
proposes reusing this area to create a new 32-bed specialty skilled nursing unit in the now vacant space
to serve individuals with neurodegenerative diseases, including Huntington’s Disease (HD), ALS, and
Parkinson’s Disease.

The proposed neurodegenerative program will be funded, in part, through a $2 million Vital Access/Safety
Net Provider Program (VAP) award. On September 17, 2014 Governor Andrew M. Cuomo announced $5
million in funding for nursing home providers to support Neurodegenerative Disease Centers for
Excellence. Sitrin will develop their program under the tutelage of experts in the care of
neurodegenerative individuals, and will work with the University of Rochester HDSA Center of Excellence
in identifying the needs of residents and their families. The creation of this unit will serve as one
component of a Center of Excellence for Neurological Diseases. As a Center of Excellence, Charles
Sitrin plans to create an outreach program and other supportive programs on-site for people who suffer
from neurological diseases, including supportive family services, adult day health care, and outpatient
services.

Currently there is only one dedicated Huntington’s unit at Terrence Cardinal Cooke Health Center (TCC)
in New York. This lack of capacity to meet the needs of HD individuals results in them seeking care in out
of state facilities. Development of the proposed dedicated unit would address the demand in-state for a
specialized program geared towards neurodegenerative residents and their families. In addition to skilled
nursing, Sitrin has the capability to offer alternative levels of care to individuals with neurodegenerative
disease prior to a nursing home placement. These services include outpatient therapy, adult day care
(both social and medical model), and respite care for short stays. Sitrin also has the ability to provide
accommodations to families members who may have to travel to visit residents of the unit.
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Sitrin will operate a neurodegenerative program that was developed following review of the TCC unit and
the Laurel Lakes program in Massachusetts, which serves many New York HD residents.
Neurodegenerative diseases are progressive in nature, and require a focused long term care program to
serve these residents, who usually require nursing home level of care from the age of 40 to 50. The
program must exhibit flexibility in providing care for the residents of the unit as they gradually deteriorate
until end stage. These residents require a safe and stable environment with a consistent daily routine.
Staff turnover in turn needs to be kept at a minimum to ensure that the care plans are consistent and do
not cause residents to feel threatened. A majority of HD residents will suffer from chorea which will
require specialized equipment and training to minimize injuries, including injuries to staff. The spasticity
of the residents also creates a need for high calorie diets, with nutritional planning and individualized
feeding essential in maintaining their well- being.

Physical Environment

The proposed unit will be located in Sitrin’s main health care center building in currently vacant space on
the second floor. The area became vacant when the 40-bed nursing unit was decanted into a number of
small houses on the Sitrin campus. The nursing unit has been well maintained and requires minimal
renovation in to accommodate the proposed program. The building sits in the front of a spacious campus
in a rural type setting. There is ample open air space and grounds to support outdoor activities for
residents of the neurodegenerative unit.

The unit itself is T-shaped with a nurse station and large dining and activity room located at the
intersection of the three wings. Access into the unit is made through elevators located at the intersection
of the T across from the nurse station. The elevators open into an inviting lobby adjacent to the main
entrance and parking lot.

The neurodegenerative unit will contain 26 resident rooms configured as 20 singles and six doubles, for a
total of 32 beds. The high ratio of single-bedded rooms is intended to permit the program to offer
individualized care to each resident and provide ample space for the significant quantity of equipment
required to support residents with neurological diseases. Each room will contain an ADA compliant toilet
room. One double bedded room will include a shower. Due to the chorea and risk of falls associated with
neurological diseases, it is expected that bathing will require staff assistance. The unit will include a large
central bathing suite located across from the nurse station at the intersection of the T. Bathing will be
integrated into the nightly routine for residents as an activity to soothe and calm residents in preparation
for settling down for sleep.

Activities for the residents will take place on unit, in the therapy suite, and outside on the campus
grounds. The unit has two spaces designed for activities in the northwest side and on the northern end of
the unit. The on unit space is adequate to support the proposed program for the residents. In order to
address the HD residents’ tendencies to perspire profusely, and the inherent danger of falls stemming
from their chorea, a large central bathing area is situated adjacent to the northwest dining/activity area.
Rehabilitation support will be available in the large therapy suite with therapy pool located on the first floor
of the building. The therapy area and pool are sufficiently sized to accommodate both the
neurodegenerative and existing 46 bed short term rehabilitation nursing units. Direct access to the
therapy area will be made through an additional elevator on the southern end of the unit. Resident
supportive services including a dental office and the barber and beauty salon are located adjacent to the
rehab area. Sitrin will afford residents the opportunity for off-site recreational activities at another campus
three miles from the main facility. Sitrin will also conduct therapeutic horseback riding at a local stable
with whom they have an existing relationship.

Compliance
Charles T Sitrin Health Care Center is currently in substantial compliance with all applicable codes, rules
and regulations.

|
Project #142231-C Exhibit Page 7



Conclusion

Charles T. Sitrin has demonstrated an understanding of the specialized care required for
neurodegenerative disease residents and has developed a program that will meet their needs. VAP/SN
funding has assisted Sitrin in program development and will be utilized in its implementation. The
proposed 32 bed dedicated neurological disease unit will repurpose a previously compliant RHCF unit to
create an environment that is conducive to the long term care of residents with neurological diseases.

Recommendation
From a programmatic perspective, contingent approval is recommended.

Financial Analysis |

Total Project Cost and Financing
Total project cost, which is for demolition, renovation and the acquisition of movable equipment, is

estimated at $1,243,900, further broken down as follows:

Renovation & Demolition $671,650
Design Contingency $34,332
Construction Contingency $68,665
Movable Equipment $445,460
Telecommunications $15,000
Application Fees $2,000
Additional Processing Fees $6,793
Total Project Cost $1,243,900

Project costs are based on a mid-summer 2015 construction start date with a five-month construction

period.

The applicant’s financing plan appears as follows:

Equity $643,000
NYSERDA Grant $500,000
NYSOCR Grant $100,000
Total $1,243,900

Operating Budget

The applicant has submitted an incremental operating budget, in 2015 dollars, for years one and three of

operations, as summarized below:

Year One Year One Year Three Year Three

Per Diem Incremental Total Per Diem Incremental Total
Op. Revenue:
Medicaid FFS $602.42 $1,843,405 $275.20 $3,182,138
Non-Op. Revenue: $15,000 $15,000
Total Revenue $1,858,405 $3,197,138
Expenses:
Operating $551.98 $1,689,056 $261.90 $3,028,295
Capital $50.44 $154,338 $13.35 $154,338
Total Expenses $602.42 $1,843,394 $275.25 $3,182,633
Net Income $15,011 $14,505
Patient days 3,060 11,563
Occupancy 26.20% 99.00%
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The following is noted with respect to the above operating budget:

o Medicaid revenues are based on the statewide pricing methodology, plus a daily Medicaid rate add-
on. The proposed Year One rate of $602.42 includes the current Statewide Medicaid operating cost
rate of $165.17, incremental capital costs of $5.18, plus the Year One rate add-on of $432.07. The
proposed Year Three rate of $275.20 includes the current estimated Statewide Medicaid rate for Year
Three of $163.22 without the capital per diem, plus the Year Three rate add on of $111.98.

o As submitted, incremental occupancy is projected at 26.2% for Year One and increases to 99.0% by
Year Three, bringing the ND specialty unit to almost full capacity.

o Breakeven occupancy for Year Three is projected to be 98.55%.

Patient days associated with Years One and Three are estimated at 3,060 and 11,563, respectively. Due
to the nature of the ND disease process, the utilization assumption is that 100% of the patients will be
Medicaid. Expense assumptions are based on the historical experience of the applicant in operating
geriatric RHCF beds, plus anticipated additional costs to enhance staffing and address the specialty
program service needs for this patient population.

As enhanced reimbursement has not been authorized for this population to date, the Department has
sensitized the budget using current RHCF Medicaid reimbursement rates. The sensitized budget shows
that the facility will generate a net loss of ($1,133,559) and ($624,468) for Years One and Three,
respectively.

Capability and Feasibility
Total project cost of $1,243,900 will be met will be met as follows: $643,900 from the operations of Sitrin
and $600,000 in government grants as noted above.

Working capital requirements are estimated at $530,438, which is equivalent to two months of Year Three
expenses. The applicant has indicated that the working capital requirement will be provided in full from
the additional Medicaid revenue support for this program.

BFA Attachment A presents the 2012-2014 certified and the1/1/15-3/31/2015 internal financial summaries
of Charles T. Sitrin Health Care Center, Inc. The applicant generated both positive working capital and
net asset positions, and had an average net loss of $1,445,580 for the period 2012 through 2014. The
applicant generated both positive working capital and net asset positions and had a net loss of $152,983
for the period 1/1/2015-3/31/2015. The applicant indicated that the losses were due to significant
changes in reimbursement methodologies during this period which negatively impacted Sitrin’s overall
operations. The main cause was the change to a statewide pricing methodology for nursing homes
Medicaid rates, which resulted in over a one million dollar reduction in annual reimbursement. Also, the
change from Medicaid Fee-For-Service to Medicaid Managed Care negative impacted Sitrin’'s D&TC
operations beginning in 2012. In order to rectify the losses, the facility implemented an administrative
layoff in the fourth quarter of 2013, required employees to pay more towards their health benefits in 2014,
and closed two of their offsite dental clinics. The facility still shows a loss for 2015 but the loss is greatly
reduced compared to the 2012 -2014 certified financial statements. BFA Attachment A shows that the
applicant has sufficient funds available to cover the equity requirements for this project.

The submitted budget indicates a net incomes of $15,011 and $14,505 during Years One and Three.
Revenues are based on the current Medicaid statewide pricing methodology with a significant Medicaid
rate enhancement anticipated to be supported by funding through the Medicaid program. The applicant
has submitted an affidavit attesting to fund any revenue shortfalls from their parent company the Charles
T. Sitrin Network of Homes and Services, Inc.

As enhanced reimbursement has not been authorized for this population to date, and rests upon
Department and/or CMS approvals for payment, we have sensitized the budgets using current RHCF
Medicaid reimbursement rates. The sensitized budget indicates net losses of $1,133,559 and $624,468
during Years One and Three, respectively. These projected losses are based on the facility’s current
Medicaid statewide pricing rates should no enhanced funding be authorized.
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Conclusion

For Years One through Three, the applicant has demonstrated the capability to proceed in a financially
feasible manner contingent upon receiving governmental grant funding and ongoing enhanced Medicaid
funding to support operating costs related to the care of patients with Neurodegenerative Diseases (ND).
The Department will obtain necessary approvals to establish a new specialty unit designation for ND and
associated enhanced Medicaid reimbursement to support the skilled nursing home care needs of this
specialty population for subsequent years. Subject to the noted contingencies and condition, the
applicant has demonstrated the capability to proceed in a financially feasible manner and contingent and
conditional approval is recommended.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A 2012-2014 certified and 1/1/15-3/31/15 internal financial statements for
Charles T. Sitrin Health Care Center, Inc.

BFA Attachment B 2011-2013 Certified financial statements for the Charles T. Sitrin Network of
Homes and Services, Inc.
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NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health

Project # 151005-E
Vestal Healthcare Il, LLC

Program: Diagnostic and Treatment Center County: Broome
Purpose: Establishment Acknowledged: February 5, 2015

Executive Summary

Description

Vestal Healthcare II, LLC (Vestal Il), a New York Ownership of the o_perations before and after the

limited liability company, requests approval to requested change is as follows:

become the new operator of an Article 28

chronic renal dialysis diagnostic and treatment Current Operator

center and two dialysis extension clinics Vestal Healthcare, LLC

currently operated by Vestal Healthcare, LLC Member: %

(Vestal I). The dialysis clinics are located in Mark Caputo 100%

Broome County at the following locations: Vestal

Healthcare, LLC (24 stations) at 116 North Proposed Operator

Jensen Road, Vestal, NY; Vestal Healthcare- Vestal Healthcare II, LLC

UHS Dialysis-Park Avenue (24 stations) at 27 Members: %

Park Avenue, Binghamton, NY; and Vestal Vestal Healthcare, LLC 75.00%

Healthcare-UHS Dialysis-Pennsylvania (15 Dr. Venkatesh P. Jayaraman 6.25%

stations) at 64 Pennsylvania Avenue, Debra L. Martinez 6.25%

Binghamton, NY. Dr. Mohammad A. Quasem 6.25%
Robert Santelli 6.25%

Vestal | will transfer all of the assets, liabilities

and leases associated with the clinics to Vestal OPCHSM Recommendation

Il for a 75% ownership interest in Vestal Il. The Contingent Approval

operations will be transferred through an Asset

Transfer Agreement, and the leases will be Need Summary

transferred through site specific Assignment and The retention of these facilities will help maintain

ASSUmp“Oﬂ of Lease Agreements. There will be access to dia'ysis Services in the area.

no disruption in services. Vestal II's remaining
25% ownership interest will be purchased by
four minority members whereby each will
receive 6.25% ownership interest in the facility.

Program Summary

Based on the information reviewed, staff found
nothing that would reflect adversely upon the
applicant’s character and competence or
standing in the community.

]
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Financial Summary
There are no project costs associated with this
project.

Per the draft Asset Transfer Agreement, Vestal |
will contribute all assets and liabilities associated
with the three clinics to Vestal Il for a 75%
ownership interest in Vestal Il. The remaining
25% ownership interest will be effectuated by a
capital contribution of $258,000 from each of the
four minority members (for a total cash equity of
$1,032,000) for a 6.25% ownership interest per
minority member in Vestal Il.

Budget:
Revenues $20,660,050
Expenses $18,929,186
Net Income/(Loss) $1,730,864

Subject to the noted contingencies, the applicant
has demonstrated the capability to proceed in a
financially feasible manner.
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of an executed Assignment and Assumption Agreement associated with the lease rental
agreement for 116 North Jensen Road, Vestal, NY, acceptable to the Department of Health. [BFA]

2. Submission of an executed Assignment and Assumption Agreement associated with the lease rental
agreement for 27 Park Avenue, Binghamton, NY, acceptable to the Department of Health. [BFA]

3. Submission of an executed Assignment and Assumption Agreement associated with the lease rental
agreement for 64 Pennsylvania Avenue, Binghamton, NY, acceptable to the Department of Health.
[BFA]

4. Submission of an executed Administrative Services Agreement, acceptable to the Department of

Health. [BFA]

Submission of an executed Asset Transfer Agreement, acceptable to the Department of Health.

[BFA]

Submission of an executed Administrative Services Agreement, acceptable to the Department. [HSP]

Submission of an executed Operating Agreement, acceptable to the Department. [HSP]

Submission of a photocopy of the resolution authorizing the project. [CSL]

Submission of site control that is acceptable to the Department. [CSL]

0. Submission of a fully executed Certificate of Amendment Articles of Organization for the applicant

that is acceptable to the Department. [CSL]

11. Submission of a fully executed Amended and Restated Operating Agreement for the applicant that is
acceptable to the Department. [CSL]

12. Submission of a fully executed Administrative Services Agreement that is acceptable to the
Department. [CSL]

13. Submission of a certificate of assumed name that is acceptable to the Department. [CSL]

o

B ©Oo~N®

Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. The staff of the facility must be separate and distinct from other adjacent entities. [HSP]

3. The signage must clearly denote the facility is separate and distinct from other adjacent entities.
[HSP]

4. The entrance to the facility must not disrupt any other entity’s clinical program space. [HSP]

5. The clinical space must be used exclusively for the approved purpose. [HSP]

Council Action Date
June 11, 2015

|
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Need Analysis |

Analysis

The primary service area for the three facilities is Broome County, which had a population estimate of
197,534 in 2013. The percentage of the population aged 65 and over was 17.3%, which was above the
state average of 14.4%. The nonwhite population percentage was 12.1%. These are the two population
groups that are most in need of end stage renal dialysis service. Comparisons between Broome County
and New York State are listed below.

Broome County State Average
Ages 65 and Over: 17.3% 14.4%
Nonwhite: 12.1% 29.1%

Source: U.S. Census 2014

Capacity

The Department’s methodology to estimate capacity for chronic dialysis stations is specified in Part 709.4

of Title 10 and is as follows:

e One free standing station represents 702 projected treatments per year. This is based on the
expectation that the center will operate 2.5 patient shifts per day at 6 days per week, which is 15
patients per week, per station [(2.5 x 6) x 52 weeks] = 780 treatments per year. Assuming a 90%
utilization rate based on the expected number of annual treatments (780), the projected number of
annual treatments per free standing station is 702. The estimated average number of dialysis
procedures each patient receives from a free standing station per year is 156.

e One hospital based station represents 499 projected treatments per year. This is based on the
expectation that the hospital will operate 2.0 patient shifts per day at 6 days per week, which is 12
patients per week, per station [(2 x 6) x 52 weeks] = 624 treatments per year. Assuming an 80%
utilization rate based on the expected number of annual treatments (624), the projected number of
annual treatments per hospital station is 499. One hospital based station can treat 3 patients per
year.

e Per Department policy, hospital-based stations can treat fewer patients per year. Statewide, the
majority of stations are free standing, as are the majority of applications for new stations. As such,
when calculation the need for additional stations, the Department bases the projected need on
establishing additional free standing stations.

e There are currently 71 free standing chronic dialysis stations operating in Broome County and zero in
pipeline.

e Based upon DOH methodology, the 71 existing free standing stations in Broome County could treat a
total of 320 patients annually.

Projected Need

2013 2017
Total Patients Tptal *Projec?ed *Pro_jected
Treated Residents Total Patients Residents
Treated Treated Treated

266 211 300 238
Free Standing Stations Needed 60 47 67 53
Existing Stations 71 71 71 71
Total Stations (Including Pipeline) 71 71 71 71
Total stations w/Approval of this CON 71 71 71 71
Unmet Need With Approval -11 -24 -4 -18

*Based upon an estimate of a three percent annual increase.
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The data in the first row, "Free Standing Stations Needed," comes from the DOH methodology of each
station being able to treat 4.5 patients, and each hospital station being able to treat 3 patients annually.
The data in the next row, "Existing Stations," comes from the Department’s Health Facilities Information
System (HFIS). "Unmet Need" comes from subtracting total stations w/approval of this CON & pipeline
from free standing stations needed. "Total Patients Treated" is from IPRO data for 2013.

Conclusion

The 71 stations in Broome County serve a population of 197,534 residents. These facilities help provide
dialysis resources for the community. Approval of this transaction will help preserve these resources and
maintain access to dialysis services for the area’s population.

Recommendation
From a need perspective, approval is recommended.

Program Analysis |

Project Proposal
Establish Vestal Healthcare Il, LLC (Vestal Il) as the new operator of three dialysis clinics located in
Broome County which are currently operated by Vestal Healthcare, LLC (Vestal I).

Vestal Healthcare Vestal Healthcare
Vestal Healthcare LLC UHS Dialysis — Park Ave. UHS Dialysis — Pennsylvania
116 North Jensen Rd. 27 Park Ave. 65 Pennsylvania Ave.
Vestal, NY 13850 Binghamton, NY 13903 Binghamton, NY 13903
24 Stations 24 Stations 15 Stations

Upon approval, the facilities will be renamed to FMS — Vestal Dialysis Center, FMS — Park Avenue
Dialysis Center and FMS — Pennsylvania Avenue Dialysis Center, respectively.

Vestal Healthcare, LLC (Vestal 1) has requested that the Freedom Center of Buffalo extension clinic site
located at 52 South Union Road, Williamsville, be redesignated as its main site.

Character and Competence
The proposed members of Vestal Il are:

Name Percentage

Vestal Healthcare, LLC 75.00%
Mark Caputo (100%)

Venkatesh P. Jayaraman, MD 6.25%

Debra L. Martinez 6.25%

Mohammad A. Quasem, MD 6.25%

Robert Santelli 6.25%

Mr. Caputo holds an MBA from Harvard and is co-founder and CEO/Managing Partner of Liberty Dialysis.
He is also the sole member and manager of Vestal Healthcare. Dr. Jayaraman is board-certified in
internal medicine and nephrology and is an attending Nephrologist employed by United Health Services
Hospitals for nearly ten years. Ms. Martinez has dual master’s degrees (in Social Administration and
Reading Education) and is employed as an Academic Intervention Teacher by the Union-Endicott School
District. Dr. Quasem is board-certified in internal medicine and nephrology and has over 15 years of
experience in the field. He is an attending nephrologist in a four physician nephrology practice and will
serve as the Medical Director for all three sites. Mr. Santelli also holds an MBA from Harvard and is a co-
founder of Liberty Dialysis.
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Disclosure information was similarly submitted and reviewed for Mr. Michael S. Weiner, who will also
serve as a manager of Vestal Il. Mr. Weiner has been employed as a Senior Director of Business
Development for Fresenius Medical Care since March of 2012. Prior to that, he was a Senior Regional
Sales Manager for Stiefel Laboratories (a GlaxoSmithKline company).

Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted
regarding licenses held, formal education, training in pertinent health and/or related areas, employment
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office
of Professional Medical Conduct, and the Education Department databases as well as the US
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.

Mr. Weiner disclosed an affiliation with Fresenius Medical Care. Fresenius is currently involved in three
active lawsuits and investigations. One relates to possible improper laboratory tests. A second involves
an investigation into the relationship between retail pharmacies and outpatient dialysis facilities and the
reimbursement of medications provided to ESRD patients. The third involves labeling and warnings for
dialysate concentrate products. Each disclosure involves multiple parties with overlapping authority.
There are no findings at this time.

Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance
history of all associated facilities. Sources of information included the files, records, and reports found in
the Department of Health. Included in the review were the results of any incident and/or complaint
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review
found that any citations were properly corrected with appropriate remedial action.

Star Ratings - Dialysis Facility Compare (DFC)

The Centers for Medicare and Medicaid Services (CMS) and the University of Michigan Kidney
Epidemiology and Cost Center have developed a methodology for rating each dialysis facility which may
be found on the Dialysis Facility Compare (DFC) website as a “Star Rating.” The method produces a final
score that is based on quality measures currently reported on the DFC website and ranges from 1to 5
stars. A facility with a 5-star rating has quality of care that is considered 'much above average' compared
to other dialysis facilities. A 1- or 2- star rating does not mean that a facility provides poor care. It only
indicates that measured outcomes were below average compared to other facilities. Star ratings on DFC
are updated annually to align with the annual updates of the standardized measures.

The DFC website currently reports on 9 measures of quality of care for facilities. The measures used in
the star rating are grouped into three domains by using a statistical method known as Factor Analysis.
Each domain contains measures that are most correlated. This allows CMS to weight the domains rather
than individual measures in the final score, limiting the possibility of overweighting quality measures that
assess similar qualities of facility care.

To calculate the star rating for a facility, each domain score between 0 and 100 by averaging the
normalized scores for measures within that domain. A final score between 0 and 100 is obtained by
averaging the three domain scores (or two domain scores for peritoneal dialysis-only facilities). Finally, to
recognize high and low performances, facilities receive stars in the following way:

¢ Facilities with the top 10% final scores were given a star rating of 5.

Facilities with the next 20% highest final scores were given 4 stars.

Facilities within the middle 40% of final scores were given 3 stars.

Facilities with the next 20% lowest final scores were given 2 stars.

Facilities with the bottom 10% final scores were given 1 star.

Vestal | operates eight dialysis centers (three of which are subject of this application and are to be
transferred to Vestal Healthcare II). As Mr. Caputo, the sole member and manager of Vestal Healthcare
(Vestal I) will have a 75% membership interest in Vestal Healthcare II, Star Ratings are being provided for
the dialysis centers currently operated by Vestal Healthcare. (Please refer to HSP Attachment A.)
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Recommendation
From a programmatic perspective, contingent approval is recommended.

Financial Analysis |

Asset Transfer Agreement
The applicant has submitted a draft Asset Transfer Agreement, which is summarized as follows:

Transferor: Vestal Healthcare, LLC (Vestal I)
Transferee: Vestal Healthcare II, LLC (Vestal II)
Acquired Assets: Seller's right, title and interest in all of the following assets owned and used by

the seller in the business: All inventories and other materials, supplies,
equipment, vehicles, machinery, furniture, fixtures, leasehold improvements and
other tangible personal property, proprietary knowledge, trade secrets, patient,
physician, customer, vendor and referral lists, technical information, quality
control data, processes, methods or rights. The business as a going concern,
insurance policies, telephone numbers, assigned contracts, personal property
leases, advertising material and data, obligations owing to CDC, all physical and
electronic data relating to the business; All other tangible and intangible
property, other than the excluded assets.

Excluded Assets: N/A

Assumed Liabilities:  All liabilities associated with Vestal | except for the excluded liabilities

Excluded Liabilities: ~ $16,000,000 in liabilities associated with the acquisition of 2 clinics operated by
Good Samaritan Hospital Medical Center

Terms of Purchase:  Vestal | will contribute all assets and liabilities associated with the 3 Article 28
dialysis clinics for 75% ownership interest in Vestal Il;
Each minority members will contribute $258,000 for 6.25% ownership interest in
Vestal Il for a total capital contribution of $1,032,000.

The applicant has submitted an affidavit, which is acceptable to the Department, in which the applicant
agrees, notwithstanding, any agreement, arrangement or understanding between the applicant and
transferor to the contrary, to be liable and for any Medicaid overpayments, made to the facility and/or
surcharges, assessments, or fees due from the Seller pursuant to Article 28 of the Public Health Law with
respect to the period of time prior to the applicant acquiring its interest, without releasing the Seller of its
liability and responsibility. Vestal Healthcare, LLC has no significant outstanding Medicaid liabilities.

Administrative Services Agreement
The applicant has submitted a draft Administrative Services Agreement, which is summarized as follows:

Provider: New York Dialysis Services, Inc.

Facility: Vestal Healthcare I, LLC

Services Billing and collection services; selection, purchase and maintenance of equipment; all
Provided: full and part-time staff necessary to manage and operate the non-physician aspects

of the business (these employees will be employed by the provider); all financial
statement and budget creation services; coordination of credentialing services for all
physicians and other licensed personnel; negotiation, execution and maintenance of
service contracts; maintaining all insurance coverages for the business; and providing
quality and utilization control services.

Term: 20 years

Compensation:  $823,512 ($68,626 per month)
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While New York Dialysis Services, Inc. will be providing all of the above services, the Facility retains
ultimate authority, responsibility, and control in all of the final decisions associated with the services.

Assignment and Assumption of Lease Agreements
The applicant has submitted draft Assignment and Assumption of Lease Agreements for the assignment
of the leases associated with this project, as shown below:

Assignor: Vestal Healthcare, LLC
Assignee: Vestal Healthcare Il, LLC
Lease Assigned: Leases associated with premises located at: 116 North Jensen Road,

Vestal, NY; 27 Park Avenue, Binghamton, NY; and 64 Pennsylvania
Avenue, Binghamton, NY.

Lease Terms/Payments No change

and Provisions:

Lease/Sublease Rental Agreements
The applicant has submitted an executed lease for the facility located at 116 North Jensen Road, Vestal,
NY. The terms of the lease are summarized below:

Date: August 2, 2005

Premise: 116 North Jensen Road, Vestal, NY

Lessor: DiFrancesco Development Group-Jensen Road, LLC
Lessee: Vestal Healthcare, LLC (Vestal I)

Rental (2015 & $184,275 per yr. for yrs. 6-10; $193,488 per yr. for yrs. 11-15; $203,163 per yr. for
forward periods):  option period 1 for yrs. 16-20; and $213,321 per yr. for option period 2 yrs. 21-25.

Term: 15 yrs. with 2 (5) year renewal options
Provision: Tenant pays for all utilities and maintenance
Type: Arms-Length

The applicant has submitted an executed lease for the extension clinic site located at 27 Park Avenue,
Binghamton, NY. The terms of the lease are summarized below:

Date: May 18, 2010

Premise: 27 Park Avenue, Binghamton, NY

Lessor: United Health Services Hospitals, Inc.

Lessee: Vestal Healthcare, LLC (Vestal I)

Rental: $170,788.75 per yr. for yrs. 1-5; $196,407.06 per yr. for yrs. 6-10, $225,868.12 per
yr. for option period 1 for yrs. 11-15; and $259,748.34 per yr. for option period 2 for
yrs. 16-20.

Term: 10 yrs. with 2 (5) yr. renewal options

Provision: Tenant pays for all utilities and maintenance

Type: Arms-Length

The applicant has submitted an executed lease and sublease for the extension clinic site located at 64
Pennsylvania Avenue, Binghamton, NY. The terms of the lease and sublease are summarized below:

Date: March 22, 2010

Premise: 64 Pennsylvania Avenue, Binghamton, NY

Lessor: Park Creek

Lessee/Sublessor: United Health Services Hospitals, Inc.

Subleasee: Vestal Healthcare, LLC (Vestal I)

Rental: $216,650 per yr. for yrs. 1-5, $249,147.50 per yr. for yrs. 6-10, $286,519.63 per yr.
for option period 1 for yrs. 11-15, $329,497.57 per yr. for option period 2 for yrs.
16-20.

Term: 10 yrs. with 2 (5) yr. renewal options

Provision: Tenant pays for all utilities and maintenance

Type: Arms-Length

|
Project #151005-E Exhibit Page 8



Operating Budget

The applicant has submitted the current year and Years 1 and 3 operating budgets for the facility, in 2015

dollars, as shown below:

Current Year Year 1 Year 3
Revenues:
Medicaid Managed Care $1,492,339 $1,618,813 $1,779,746
Medicare Fee-For-Service $2,988,407 $3,243,511 $3,571,379
Medicare Managed Care $4,482,611 $4,865,267 $5,357,069
Commercial Fee-For-Service $8,329,287 $8,983,119 $9,694,716
Commercial Managed Care $169,985 $197,228 $257,140
Total Revenues $17,462,629 $18,907,938 $20,660,050
Expenses:
Operating $15,684,124 $17,462,799 $18,056,055
Capital $761,505 $798,166 $873,130
Total Expenses $16,445,629 $18,260,965 $18,929,185
Net Income $1,017,000 $646,974 $1,730,865
Utilization (Treatments) 40,441 43,825 47,173
Cost Per Treatment $431.81 $431.44 $437.96

Utilization by payor source for the current year and Years 1 and 3 subsequent to the change in ownership
is summarized below:

Payor: Utilization
Medicaid Managed Care 18.92%
Medicare Fee-For Service 22.34%
Medicare Managed Care 52.13%
Commercial Fee-For-Service 6.24%
Commercial Managed Care 37%
Total 100.00%

Expense and utilization assumptions are based on the historical experience of the current operator.

Capability and Feasibility

The majority member will contribute all assets and liabilities associated with the 3 Article 28 dialysis
clinics to Vestal Il for a 75% ownership interest in the facility. The remaining 25% will be apportioned
equally among the 4 minority members at 6.25%. Each minority member will pay a capital contribution of
$258,000, for a total cash equity of $1,032,000, for their respective ownership interest in Vestal Il. BFA
Attachment A is the net worth statements for the four minority members, which shows sufficient equity to
cover the purchase price. There are no project costs associated with this CON.

Working capital requirements are estimated at $3,043,494, based upon two months of Year 1 expenses.
The applicant will provide the full amount of the working capital requirement from the existing cash
reserves and temporary investments of Vestal |. BFA Attachment B is the 2013 certified and the 2014
internal financial statements of Vestal I, which shows that the facility has sufficient equity available to
funds the working capital requirements.

|
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The 2013 certified statement shows that the facility generated an operating income of $1,459,692 and
had both positive working capital and net asset positions for the period shown. The 1/1/2014-12/31/2014
internal financial statements show that the facility generated a net loss of $358,715 and had both positive
working capital and net asset positions for the period shown. The 2014 loss was caused by the death of
one of the facility’s physicians during 2014, which reduced the amount of procedures that the facility was
able to perform. To rectify the situation going forward, the applicant is actively searching for a
replacement physician to increase both the number of procedures and operating revenue in order to bring
the entity back to at least a breakeven operating position.

BFA Attachment C is the Pro Forma Balance Sheet for Vestal Il, which shows that the operations will start
with $9,660,556 in equity. It is noted that assets include $7,455,094 in goodwill, which is not an available
liquid resource, nor is it recognized for Medicaid reimbursement purposes. Thus, the net asset position
would be a positive members’ equity position of $2,205,462.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Net Worth of the Proposed members of Vestal Il

BFA Attachment B 2013 Certified and 2014 internal financial statements of Vestal |
BFA Attachment C  Pro-Forma Balance Sheet of Vestal .

HSP Attachment A Dialysis Facility Compare Statistics for Vestal Healthcare
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of June, 2015 having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Vestal Healthcare I LLC as the operator of a renal dialysis D&TC and two (2) dialysis
extension clinics currently operated by Vestal Healthcare LLC, and with the contingencies, if
any, as set forth below and providing that each applicant fulfills the contingencies and
conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisty
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

151005 E Vestal Healthcare II, LLC



APPROVAL CONTINGENT UPON:

1.

12.

13.

Submission of an executed Assignment and Assumption Agreement associated with the lease
rental agreement for 116 North Jensen Road, Vestal, NY, acceptable to the Department of
Health. [BFA]

Submission of an executed Assignment and Assumption Agreement associated with the lease
rental agreement for 27 Park Avenue, Binghamton, NY, acceptable to the Department of
Health. [BFA]

Submission of an executed Assignment and Assumption Agreement associated with the lease
rental agreement for 64 Pennsylvania Avenue, Binghamton, NY, acceptable to the
Department of Health. [BFA]

Submission of an executed Administrative Services Agreement, acceptable to the Department
of Health. [BFA]

Submission of an executed Asset Transfer Agreement, acceptable to the Department of
Health. [BFA]

Submission of an executed Administrative Services Agreement, acceptable to the
Department. [HSP]

Submission of an executed Operating Agreement, acceptable to the Department. [HSP]
Submission of a photocopy of the resolution authorizing the project. [CSL]

Submission of site control that is acceptable to the Department. [CSL]

. Submission of a fully executed Certificate of Amendment Articles of Organization for the

applicant that is acceptable to the Department. [CSL]

Submission of a fully executed Amended and Restated Operating Agreement for the
applicant that is acceptable to the Department. [CSL]

Submission of a fully executed Administrative Services Agreement that is acceptable to the
Department. [CSL]

Submission of a certificate of assumed name that is acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within three years from the date of the Public Health and
Health Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

The staff of the facility must be separate and distinct from other adjacent entities. [HSP]
The signage must clearly denote the facility is separate and distinct from other adjacent
entities. [HSP]

The entrance to the facility must not disrupt any other entity’s clinical program space. [HSP]
The clinical space must be used exclusively for the approved purpose. [HSP]

Documentation submitted to satisfy the above-referenced contingencies shall be

submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health

Project # 142102-E
NHRC Acquisition, LLC d/b/a Humboldt House
Rehabilitation and Nursing Center

Program: Residential Health Care Facility County: Erie
Purpose: Establishment Acknowledged: September 8, 2014

Executive Summary

Description

NHRC Acquisition, LLC d/b/a Humboldt House
Rehabilitation and Nursing Center, a recently
formed New York limited liability company,
requests approval to be established as the
operator of Niagara Lutheran Home &
Rehabilitation Center, a 173-bed residential
health care facility (RHCF) located at 64 Hager
Street, Buffalo (Erie County), New York.

On May 13, 2014, Niagara Lutheran Home &
Rehabilitation Center, Inc., NHRC Acquisition,
LLC and NHRC Realty Acquisition, LLC entered
into an Asset Purchase Agreement whereby
NHRC Acquisition, LLC and NHRC Realty
Acquisition, LLC agreed to purchase the
operations of the RHCF and certain other assets
from Niagara Lutheran Home & Rehabilitation
Center, Inc. The applicant will lease the
premises from NHRC Realty Acquisition, LLC.

The current operator of the RHCF and the
proposed operator are as follows:

CURRENT
Niagara Lutheran Home & Rehabilitation Center,
Inc. (Not-For-Profit) (100%)

PROPOSED

NHRC Acquisition, LLC

Members:

Jeffrey Goldstein 24.00%
Lea Sherman 24.00%
Alexander Sherman 17.18%
Esther Mendlowitz 10.94%
Yehuda Sherman 10.94%
Tzvi Sherman 10.94%
Hindy Amsel 2.00%

OPCHSM Recommendation
Contingent Approval

Need Summary

Niagara Lutheran Home & Rehabilitation Center,

Inc.’s utilization was 96.3% in 2011, 95.1% in

2012, and 94.2% in 2013. Current utilization as

of April 8, 2015 is 94.2%, with 10 vacant beds.

Despite the soft utilization, Niagara Lutheran

remains an important facility to the east side of

Buffalo for the following reasons:

e The facility has served an overwhelmingly
underprivileged community since 1956;

e According to 2011 data, the facility is located
in a zip code comprised largely of minorities;

e One-half of the facility’s residents are
minorities and 85% of those residents
cannot afford to pay for their care and rely
on the Medicaid reimbursement;

e The facility is one of the largest employers
on the east side of Buffalo;

e A majority of staff live in the neighborhood
immediately surrounding the facility; and

e A large percentage of referrals are from the
community and the employees.
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Program Summary

No negative information has been received
concerning the character and competence of the
proposed applicants.

No changes in the program or physical
environment are proposed in this application.
No administrative services or consulting
agreements are proposed in this application.

Financial Summary

The purchase price for the acquisition of the
operating interest and the real estate interest for
Niagara Lutheran & Rehabilitation Center, Inc. is
$10,800,000. The portion allocated to the
operation is $3,240,000 and the real estate is
$7,560,000. The purchase price will be met as
follows: Equity of $2,160,000 (from the proposed
members, and Israel Sherman and Samuel
Sherman who are relatives of the proposed
members), and a bank loan of $8,640,000 at an
interest rate of 6.25% for a five year term.

Budget:
Revenues $10,322,829
Expenses $10,010,528
Net Income $312,301

Subiject to the noted contingencies, it appears
that the applicant has demonstrated the
capability to proceed in a financially feasible
manner and contingent approval is
recommended.

|
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. (RNR)

2. Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the plan

should include, but not necessarily be limited to, ways in which the facility will:

a) Reach out to hospital discharge planners to make them aware of the facility’s Medicaid
Access Program;

b) Communicate with local hospital discharge planners on a regular basis regarding bed
availability at the nursing facility; and

c) ldentify community resources that serve the low-income and frail elderly population who may
eventually use the nursing facility, and inform them about the facility’s Medicaid Access
policy. (RNR)

3. Submission of a commitment, signed by the applicant, to submit annual reports to the DOH, for at
least two years, demonstrating substantial progress with the implementation of the plan. These
reports should include, but not be limited to:

a) Describing how the applicant reached out to hospital discharge planners to make them aware
of the facility’s Medicaid Access Program;

b) Indicating that the applicant communicated with local hospital discharge planners on a
regular basis regarding bed availability at the nursing facility;

c) ldentifying the community resources that serve the low-income and frail elderly population
that have used, or may eventually use, the nursing facility, and confirming they were informed
about the facility's Medicaid Access policy.

d) Documentation pertaining to the number of referrals and the number of Medicaid admissions;
and

e) Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period.
[RNR]

Submission of an executed bank loan commitment, acceptable to the Department of Health. [BFA]

Submission of an executed building lease, acceptable to the Department of Health. [BFA]

Submission of an executed working capital loan commitment, acceptable to the Department of

Health. [BFA]

Applicant must submit Articles of Organization acceptable to the Department. [CSL]

Applicant must submit an Operating Agreement acceptable to the Department. [CSL]

Applicant must submit evidence of site control acceptable to the Department. [CSL]

ook

© o~
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Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
June 11, 2015

|
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Need Analysis |

Project Description

NHRC Acquisition, LLC seeks approval to become the established operator of Niagara Lutheran Home &
Rehabilitation Center, Inc., a 173-bed Article 28 residential health care facility, located at 64 Hager Street,
Buffalo, 14208, in Erie County. Upon approval of this application, Niagara Lutheran Home &
Rehabilitation Center, Inc. will be renamed Humboldt House Rehabilitation and Nursing Center.

Analysis
There is currently a surplus of 407 beds in Erie County as indicated in the following table:

RHCF Need — Erie County

2016 Projected Need 5,291
Current Beds 5,698
Beds Under Construction 0
Total Resources 5,6948
Unmet Need -407

The overall occupancy for Erie County is 94.4% for 2013 as indicated in the following chart:

Niagara Lutheran Home & Rehab Center
Facility vs County
98.0%
0,
o 96.0% ~——
€ 94.0% Se~o
> . -
(S}
S 92.0%
o
3 90.0%
[8)
O 83.0%
2009 2010 2011 2012 2013
e [ Cility 96.9% 96.2% 96.3% 95.1% 91.2%
e e e Frie County 95.6% 93.9% 92.1% 91.2% 94.2%

Niagara Lutheran Home & Rehabilitation Center, Inc.’s utilization was 96.3% in 2011, 95.1% in 2012, and
94.2% in 2013. According to the applicant, the current operator also operates a continuing care
retirement community (CCRC), The GreenFields, which includes independent living apartments, assisted
living apartments, and a residential health care facility. As a result of the multiple options offered, the
operator invested its resources in that community rather than at Niagara Lutheran Home & Rehabilitation
Center. The facility then experienced soft utilization during 2010-2012 because the CCRC was much
more attractive to potential residents in need of long-term care services.

Despite the soft utilization, Niagara Lutheran remains an important facility to the east side of Buffalo for
the following reasons:
e The facility has served an overwhelmingly underprivileged community since 1956;

e According to 2011 data, the facility is located in a zip code comprised largely of minorities;

e One-half of the facility’s residents are minorities and 85% of those residents cannot afford to pay
for their care and rely on the Medicaid reimbursement;

e The facility is one of the largest employers on the east side of Buffalo;

|
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e A majority of staff live in the neighborhood immediately surrounding the facility; and
e Alarge percentage of referrals are from the community and the employees.

The new operators plan to invest in the facility and make it more attractive to residents in need of sub-
acute rehabilitation as well as traditional long-term care services by working closely with local health care
and social services providers, including hospitals, adult care facilities, assisted living programs, senior
citizen centers, religious organizations, community centers, and the Erie County Department of Social
Services, in order to publicize the new ownership of the facility. The applicant anticipates that these
aggressive outreach efforts will lead to a return to the higher utilization levels of the past by serving a
more acute resident population. The applicant will also put in place programs for residents with bariatric,
wound care, cardio-pulmonary and diabetic conditions, which will assist with preventing hospitals
readmissions and earlier discharges for patients.

Access

Regulations indicate that the Medicaid patient admissions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department.

An applicant will be required to make appropriate adjustments in its admission policies and practices so
that the proportion of its own annual Medicaid patient’s admissions is at least 75% of the planning area
percentage or the Health Systems Agency percentage, whichever is applicable.

Niagara Lutheran Home & Rehabilitation Center, Inc.’s Medicaid admissions of 53.7% in 2012 and 57.1%
in 2013 exceeded the Erie County 75% rates of 22.1% in 2012 and 28.5% in 2013.

Conclusion

The facility’s location in, and service to, an underprivileged community, and the applicant’s plans for
aggressive outreach and development of programs to serve higher acuity residents, together with the
nursing home’s high proportion of Medicaid residents, warrant maintenance of the facility’s current
complement of beds. The proposed transaction will help preserve a needed source of RHCF care for the
Medicaid and general populations in the community.

Recommendation
From a need perspective, contingent approval is recommended.

Program Analysis |

Facility Information

Existing Proposed

Facility Name Niagara Lutheran Home & Humboldt House Rehabilitation
Rehabilitation Center Inc. and Nursing Center

Address 64 Hager Street Same
Buffalo, NY 14208
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RHCF Capacity 173 Same

ADHC Program Capacity | N/A Same

Type of Operator Not-for-profit corporation Limited Liability Company
Class of Operator Voluntary Proprietary

Operator

Niagara Lutheran Home &
Rehabilitation Center Inc.

NHRC Acquisition, LLC d/b/a
Humboldt House Rehabilitation

and Nursing Center

Managing Members:

Jeffrey Goldstein 24.00%
Lea Sherman 24.00%
Members

Alexander Sherman 17.18%
Esther Mendlowitz 10.94%
Yuhada Sherman 10.94%
Tzvi Sherman 10.94%
Hindy Amsel 2.00%

Character and Competence - Background
Facilities Reviewed
Nursing Homes
Niagara Rehabilitation and Nursing Center
The Hamptons Center for Rehab and Nursing

06/2012 to present
11/2007 to present

Massachusetts Nursing Home
Sweet Brook of Williamstown Rehabilitation & Nursing Center

06/2014 to present

Ohio Nursing Home
Washington Square Healthcare Center

01/2014 to present

Individual Background Review
Jeffrey Goldstein is a New York licensed nursing home administrator in good standing. Mr. Goldstein is
employed as the Operations Manager for the following skilled nursing facilities: Bay Park Center for
Nursing and Rehabilitation, LLC since July 2007; Townhouse Center for Rehabilitation and Nursing since
July 2004; White Plains Center for Nursing Care, LLC since November 2004; Nassau Extended Care
Facility since July 2004, and Park Avenue Extended Care Facility since July 2004. Mr. Goldstein
discloses the following health facility interests:
Niagara Rehabilitation and Nursing Center
The Hamptons Center for Rehab and Nursing 11/2007 to present
Washington Square Healthcare Center (OH) 01/2014 to present
Sweet Brook of Williamstown Rehabilitation & Nursing Center (MA) 06/2014 to present

06/2012 to present

Lea (Willinger) Sherman is a licensed Speech Language Pathologist, since 2006, in good standing in
New York, and is self-employed. She discloses no health facility interests.

Alexander Sherman is a licensed attorney in good standing in New York and New Jersey. Mr. Sherman is
dually employed as the assistant administrator at Sunharbor Manor Skilled Nursing & Rehabilitation
Center since February 2009 and is a legal consultant for Absolut Care Facilities Management since
January 2009. Mr. Alexander Sherman discloses the following health facility interests:

Niagara Rehabilitation and Nursing Center 06/2012 to present

Washington Square Healthcare Center (OH) 01/2014 to present

Sweet Brook of Williamstown Rehabilitation & Nursing Center (MA) 06/2014 to present

|
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Esther (Sherman) Mendlowitz is a licensed Occupational Therapist in good standing in New York. Esther
Mendlowitz discloses the following health facility interests:
Niagara Rehabilitation and Nursing Center 06/2012 to present
Washington Square Healthcare Center (OH) 01/2014 to present
Sweet Brook of Williamstown Rehabilitation & Nursing Center (MA) 06/2014 to present

Yehuda Sherman is a licensed attorney in good standing in New York. He currently is a practicing
attorney with the law firm of Novack, Burnbaum, Crystal LLP since March 2014. Prior to 2014 he was a
student. Yehuda Sherman discloses the following health facility interests:

Niagara Rehabilitation and Nursing Center 06/2012 to present

Washington Square Healthcare Center (OH) 01/2014 to present

Sweet Brook of Williamstown Rehabilitation & Nursing Center (MA) 06/2014 to present

Tzvi Sherman attended college until 2010. He provides no work or volunteer experience. Tzvi Sherman
discloses the following health facility interests:
Sweet Brook of Williamstown Rehabilitation & Nursing Center (MA) 06/2014 to present

Hindy (Sherman) Amsel is a licensed occupational therapist in good standing in New York, and is self-
employed. Ms. Amsel discloses no health facility interests.

Character and Competence - Analysis

No negative information has been received concerning the character and competence of the above
applicants.

A review of The Hamptons Center for Rehabilitation and Nursing for the period identified above reveals
the following:

* The facility was fined $10,000 pursuant to Stipulation and Order NH-11-031 issued May 24, 2011
for surveillance findings on July 30, 2010. Deficiencies were found under 10 NYCRR 415.2 Provide
Care/Services for Highest Well Being.

* The facility was fined $4,000 pursuant to Stipulation and Order NH-10-065 issued December 6,
2010 for surveillance findings on September 16, 2009. Deficiencies were found under 10 NYCRR
415.12(h)(1)(2) Quality of Care: Accidents & Supervision; and 415.26 Administration.

* The facility was fined $8,000 pursuant to Stipulation and Order NH-09-018 issued April 26, 2009 for
surveillance findings on April 21, 2008. Deficiencies were found under 10 NYCRR 415.4(b)(2)(ii)
Resident Behavior and Facility Practices: Staff Treatment of Residents; 415.12 Quality of Care;
415.12(h)(2) Quality of Care: Accidents; and 415.26 Organization and Administration.

A review of operations of The Hamptons Center for Rehabilitation and Nursing for the time periods
indicated above reveals that a substantially consistent high level of care has been provided since there
were no repeat enforcements.

A review of operations for Niagara Rehabilitation and Nursing Center for the time periods indicated above
results in a conclusion of substantially consistent high level of care since there were no enforcements.

A review of the Massachusetts Department of Public Health website as well as affidavits submitted by the
applicant for Sweet Brook of Williamstown Rehabilitation and Nursing Center in the state of
Massachusetts for the time periods indicated above, results in a conclusion of substantially consistent
high level of care since there were no enforcements.

A review of operations for Washington Square Healthcare Center in the state of Ohio for the time periods
indicated above results in a conclusion of substantially consistent high level of care since there were no
enforcements.

Project Review
No changes in the program or physical environment are proposed in this application. The facility is in
compliance with CMS 2013 sprinkler mandates.
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Conclusion

No negative information has been received concerning the character and competence of the proposed
applicants. All health care facilities are in substantial compliance with all rules and regulations. The
individual background review indicates the applicants have met the standard to provide a substantially
consistent high level of care as set forth in Public Health Law §2801-a(3).

Recommendation
From a programmatic perspective, approval is recommended.

Financial Analysis |

Asset Purchase Agreement
The applicant has submitted an executed asset purchase agreement for the purchase of the operations
and the real estate of Niagara Lutheran Home & Rehabilitation Center, Inc., which is summarized below:

Date: May 13, 2014
Seller: Niagara Lutheran Home & Rehabilitation Center, Inc.
Purchaser: NHRC Acquisition, LLC and NHRC Realty Acquisition, LLC

Assets Acquired: | Real Property; the business and operations of the Facility; trademarks;
copyrights or any other marketing materials or reports; inventory and supplies;
the Medicare and Medicaid provider numbers; all security deposits and
prepayments held by Seller; books and records of Seller; including patient files,
medical records, personnel records and other business records of current
residents; resident trust funds; complete copies of all personnel and payment
records of Transitioned Employees; the Assumed Contracts; all telephone
numbers and facsimile numbers used by the Facility and all goodwill associated
the Nursing Home.

Excluded Assets: | The excluded assets include: Any of Seller's cash, cash equivalents,
investments or deposits in banks; all of Seller's accounts receivable for services
performed or goods provided by Seller before Closing; any of Seller’s claims,
credits, refunds, causes of action, rights of recovery, related to services
performed or goods provided before the Closing; Seller’s original financial
books, records and ledgers and Seller’s corporate minute book and the name of
the Facility “Niagara Lutheran Home & Rehabilitation Center."

Assumed Liabilities and obligations related to the operation of the Facility and the Nursing
Liabilities: Home on or after the Closing Date and all of the liabilities and obligations of
Seller arising under the Assumed Contracts, to the extent such liabilities and
obligations relate to any period on or after the Closing Date.

Purchase Price: $10,800,000 apportioned as follows:

¢ $3,240,000 (Operation Portion)

* $7,560,000 (Real Estate Portion)

The applicant’s financing plan appears as follows:

Equity (proposed members, and relatives Israel Sherman and $2,160,000
Samuel Sherman)
Bank Loan (6.25% interest rate for a five year term) $8,640,000

The applicant has submitted affidavits from Israel Sherman and Samuel Sherman (individuals related to
the proposed owners), which are acceptable to the Department, indicating that they will contribute

$261,993 and $100,000 respectively, with the potential for contributing more of their personal resources,
as needed, towards the equity portion of this application. The respective affidavits from Israel Sherman
and Samuel Sherman each provide that their equity contribution will be interest free, have no repayment
terms, that they will have no initial or ongoing interest whatsoever in the operation of NHRC Acquisition,

|
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LLC, and that their proposed equity contribution will not change the fact that they have no ownership
interest in the operation.

The applicant has submitted an affidavit, which is acceptable to the Department, in which the applicant
agrees, notwithstanding any agreement, arrangement or understanding between the applicant and the
transferor to the contrary, to be liable and responsible for any Medicaid overpayments, made to the facility
and/or surcharges, assessments, or fees due from the Seller pursuant to Article 28 of the Public Health
Law with respect to the period of time prior to the applicant acquiring its interest, without releasing the
Seller of its liability and responsibility. Currently, the facility has no outstanding audit liabilities and
assessments.

Lease Rental Agreement
The applicant has submitted a draft lease rental agreement for the site that they will occupy, which is
summarized below:

Premises: The site located at 64 Hager Street, Buffalo, New York
Lessor: NHRC Acquisition Realty, LLC
Lessee: NHRC Acquisition, LLC
Term: 20 years
Rental: Lessor’'s Debt Service on its mortgage plus $150,000.
The annual rental payments is $606,000.
Provisions: The lessee shall be responsible for insurance and maintenance.

The lease arrangement is a non-arm’s lease agreement. The applicant has submitted an affidavit
attesting that there is a relationship between the landlord and tenant in that there is common ownership
between the entities.

Operating Budget
The applicant has submitted an operating budget, in 2015 dollars, during the first year after the change in
ownership, summarized below:

PER DIEM TOTAL

Revenues:
Medicaid Managed Care $158,63 $8,084,641
Medicare $342.53 1,067,653
Commercial $184.29 551,017
Private Pay $184.29 619,518
Total Revenues $10,322,829

Expenses:
Operating $150.24 $8,975,587
Capital 17.78 1,034,941
Total Expenses $168.02 $10,010,528
Net Income $312,301
Utilization (patient days) 60,435
Occupancy 95.71%

Utilization broken down by payor source during the first year after the change in operator is as follows:
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Medicaid Managed Care 84.33%

Medicare 5.16%
Private Pay 5.56%
Commercial 4.95%
Total 100.00%

Expense assumptions are based on the facility’s prior year expenses, adjusted for projected expense
reductions. Utilization is projected to increase from 91.19% in 2013 to 95.71% during the first year after
the change in operator. The applicant has indicated that the projected increase in utilization from 2013 is
due to refining operations, including potential additional new programs and services, along with capital
improvements to the facility contemplated for the future, and the experience of the applicant members
operating other similarly sized facilities in New York State.

The applicant has projected the following expense reductions:

e Salaries and Wages: The applicant intends to reduce overall staffing by approximately 35.46 FTEs,
which will result in $868,297 in savings. Staff reductions include: Management and Supervision
(7.66 FTES), LPN (4.45 FTESs), Aides/Orderlies (7.66 FTES), Food Service (4.90 FTEs), and the
remainder in clerical and other administration categories. No reduction to RN and Technician and
Specialist staff is anticipated.

e Employee Benefits: Employee Benefit expense will be reduced by $311,504 due to FTE reductions.

o Ultilities: Utilities expense is decreasing by $190,963 due to the lessee not being responsible for
utilities expense.

e Purchased Services: Purchased Services have been reduced by $533,469.

Capability and Feasibility

The purchase price for the acquisition of the operating interest and real estate interest for Niagara
Lutheran & Rehabilitation Center, Inc. is $10,800,000. The portion allocated to the operation is
$3,240,000 and the real estate portion is $7,560,000. The purchase price will be met as follows: Equity of
$2,160,000 (proposed members, and relatives Samuel Sherman and Israel Sherman) and a bank loan of
$8,640,000 at an interest rate of 6.25% for a five year term. The applicant submitted a letter of interest
from Meridian Capital Group, LLC pertaining to the financing.

Working capital requirements are estimated at $1,668,421, which appears reasonable based on two
months of first year expenses. The applicant will finance $834,210 via a loan at an interest rate of 5.5%
for a five year term. The applicant submitted a letter of interest from HHC Finance pertaining to the
working capital financing. The remaining $834,211 will be provided via equity to be derived from the
proposed members’ personal resources and from Israel Sherman and Samuel Sherman who have
committed to assist related members with equity shortfalls. The applicant submitted an affidavit from each
applicant member, which states that he or she is willing to contribute resources disproportionate to
ownership percentages.

BFA Attachments A and B are the personal net worth statements of the proposed members of NHRC
Acquisition, LLC, and the personal net worth statements of Israel Sherman and Samuel Sherman,
respectively, which indicates the availability of sufficient funds to meet the equity portion for both the
purchase price and the working capital requirements.

BFA Attachment E is the pro forma balance sheet as of the first day of operation, which indicates a
positive net asset position of $834,211.

The submitted budget indicates a net income of $312,301 during the first year subsequent to the change
in operator. The applicant has indicated that Medicaid and Private Pay utilization are projected to
increase and Medicare utilization is projected to decrease due to utilization trends. The submitted budget
appears reasonable.

|
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A transition of nursing home (NH) residents to Medicaid managed care is currently being implemented
statewide. Effective February 1, 2015, all eligible beneficiaries in NYC age 21 and over, in need of long
term placement in a nursing facility, were required to join a Medicaid Managed Care Plan (MMCP) or a
Managed Long Term Care Plan (MLTCP). On April 1, 2015, the counties of Nassau, Suffolk, and
Westchester were phased in, and the rest of the State is scheduled to transition beginning July 1, 2015,
for both dual and non-dual eligible populations. Under the managed care construct, Managed Care
Organizations (MCOs) negotiate payment rates directly with the NH providers. In order to mitigate the
financial impact to NH providers during the transition to managed care, a department policy, as described
in the “Transition of Nursing Home Benefit and Population into Managed Care Policy Paper,” provided
further guidance requiring MCOs to pay the benchmark Medicaid FFS rate, or a negotiated rate
acceptable to both plans and NHs, for 3 years after a county has been deemed mandatory (phased in) for
NH population enroliment. As a result, the benchmark FFS rate remains a reliable basis for assessing
NH Medicaid revenues through to January 31, 2018 (NYC), March 31, 2018 (Nassau, Suffolk and
Westchester), and June 30, 2018 (upstate), respectively.

BFA Attachment C is the financial summary of Niagara Lutheran Home & Rehabilitation Center for the
years 2011 thru 2013. As shown, the entity had an average positive working capital position and an
average positive net asset position. Also, the facility incurred average losses of $868,797. The applicant
indicated that the reason for the losses were the result of an overall lower than expected census
experienced by the facility during the period, as well as excess management and supervisory staff
expenses. In particular, the applicant believes that the operating losses were the result of the current
operator’s focus on the other campus in the Niagara Lutheran Health System called The Green Fields,
which is a continuing care retirement community. Because of the multiple options offered at the Green
Fields, the current operator committed its resources to that campus rather than the Niagara Lutheran
Home & Rehabilitation Center, making The Green Fields much more attractive to potential residents in
need of long term care services. Since there have been ongoing losses at the nursing home, the current
operator has decided to sell the RHCF facility operation.

BFA Attachment D shows the internal financial statements of Niagara Lutheran Home & Rehabilitation
Center as of December 31, 2014. As shown, the entity had a positive working capital position and a
positive net asset position through December 31, 2014. The entity incurred a loss of $822,917 through
December 31, 2014. The applicant indicated that the reason for the loss is due to overall lower than
expected census experienced by the facility, as well as excess management and supervisory staff
expenses.

BFA Attachment F is the financial summary of The Hampton Center for Rehabilitation and Nursing. As
shown, the entity maintained an average negative working capital position and an average negative net
asset position from 2011 through 2013. The reason for the average negative working capital position and
the average negative net asset position is due to disputed balances with a few vendors in 2011, which
resulted in an outstanding accounts payable. The facility reached settlement with the vendors in 2012,
resulting in a reduction in the balance owed and a one-time gain of $4,976,928 recorded as other
revenue. The negative working capital in 2013 was primarily due to the timing of collections of
outstanding accounts receivable and payment of outstanding accounts payable. The facility achieved an
average net income of $2,199,971 from 2011 through 2013. The facility experienced a net loss of
$2,428,087 in 2013. The loss was attributed to the write off of $3,054,634 in mortgage related escrows
erroneously recorded as escrows on the 2012 balance sheet, when it should have been recorded as rent
paid.
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BFA Attachment G is the financial summary of Niagara Rehabilitation for 2013. As shown, the entity had
a positive working capital position and a positive net asset position in 2013. Also, the entity achieved a
net income of $589,177 in 2013.

Subject to the noted contingencies, it appears that the applicant has demonstrated the capability to
proceed in a financially feasible manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments
BFA Attachment A Personal net worth statements- Proposed members
BFA Attachment B Personal net worth statements- Israel Sherman and Samuel Sherman
BFA Attachment C Financial Summary- Niagara Lutheran Home & Rehabilitation Center
BFA Attachment D Financial Summary- December 31, 2014 internal financial statements
BFA Attachment E Pro Forma Balance Sheet
BFA Attachment F Financial Summary- The Hampton Center for Rehabilitation and Nursing
BFA Attachment G Financial Summary- Niagara Rehabilitation

BNHLC Attachment A Quality Measures and Inspection Report
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of June, 2015 having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish NHRC Acquisition, LLC as the new operator of the facility located at 64 Hager Street,
Buffalo that is currently operated by Niagara Lutheran Home and Rehabilitation Center, Inc., and
with the contingencies, if any, as set forth below and providing that each applicant fulfills the
contingencies and conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisty
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

142102 E NHRC Acquisition, LLC
d/b/a Humboldt House Rehabilitation and
Nursing Center



APPROVAL CONTINGENT UPON:

1.

Submission of a commitment signed by the applicant which indicates that, within two
years from the date of the council approval, the percentage of all admissions who are
Medicaid and Medicare/Medicaid eligible at the time of admission will be at least 75
percent of the planning area average of all Medicaid and Medicare/Medicaid admissions,
subject to possible adjustment based on factors such as the number of Medicaid patient
days, the facility’s case mix, the length of time before private paying patients became
Medicaid eligible, and the financial impact on the facility due to an increase in Medicaid
admissions. (RNR)

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum,
the plan should include, but not necessarily be limited to, ways in which the facility will:

a) Reach out to hospital discharge planners to make them aware of the facility’s
Medicaid Access Program;

b) Communicate with local hospital discharge planners on a regular basis regarding
bed availability at the nursing facility; and

C) Identify community resources that serve the low-income and frail elderly

population who may eventually use the nursing facility, and inform them about
the facility’s Medicaid Access policy. (RNR)
Submission of a commitment, signed by the applicant, to submit annual reports to the
DOH, for at least two years, demonstrating substantial progress with the implementation
of the plan. These reports should include, but not be limited to:

a) Describing how the applicant reached out to hospital discharge planners to make
them aware of the facility’s Medicaid Access Program;

b) Indicating that the applicant communicated with local hospital discharge planners
on a regular basis regarding bed availability at the nursing facility;

C) Identifying the community resources that serve the low-income and frail elderly

population that have used, or may eventually use, the nursing facility, and
confirming they were informed about the facility's Medicaid Access policy.

d) Documentation pertaining to the number of referrals and the number of Medicaid
admissions; and

e) Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period. [RNR]

4.

*®

Submission of an executed bank loan commitment, acceptable to the Department of
Health. [BFA]

Submission of an executed building lease, acceptable to the Department of Health.
[BFA]

Submission of an executed working capital loan commitment, acceptable to the
Department of Health. [BFA]

Applicant must submit Articles of Organization acceptable to the Department. [CSL]
Applicant must submit an Operating Agreement acceptable to the Department. [CSL]
Applicant must submit evidence of site control acceptable to the Department. [CSL]



APPROVAL CONDITIONAL UPON:

1. The project must be completed within three years from the date of the Public Health and
Health Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be
submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health

Project # 142221-E
Newfane Operations, LLC d/b/a
Newfane Rehab & Health Care Center

Program:

Purpose: Establishment

Residential Health Care Facility

County: Niagara
Acknowledged: December 2, 2014

Executive Summary

Description

Newfane Operations, LLC d/b/a Newfane Rehab
and Health Care Center, an existing New York
limited liability company, requests approval to be
established as the operator of Newfane Rehab &
Health Care Center, a 175-bed Article 28
residential health care facility (RHCF) located at
2709 Transit Road, Newfane (Niagara County).
The proposed operator will be decertifying ten
beds, bringing the new certified bed capacity to
165 beds. Integrated Care Systems, LLC, the
current operator of the facility, entered into an
Asset Purchase Agreement (APA) with Newfane
Operations, LLC on September 3, 2014, for the
sale and acquisition of the operating interests of
the RHCF upon approval by the Public Health
and Health Planning Council (PHHPC).
Concurrent with entering into the APA for the
operating interest, Eastern Niagara Hospital, the
real property owner of the RHCF, entered into a
Purchase and Sale Agreement with Newfane
Realty, LLC, for the sale and acquisition of the
real property interest in the facility. There is
common ownership between Newfane
Operations, LLC and Newfane Realty, LLC in
that Maximus Newfane, LLC is the sole member
of both. The applicant will lease the premises
from Newfane Realty, LLC.

Ownership of the operations and real property
before and after the requested change is as
follows:

Current Operator
Integrated Care Systems LLC (100%)

Proposed Operator

Newfane Operations, LLC

Members:

Maximus Newfane, LLC  (100%)
Jonah Jay Lobell (20.7%)
Yisroel A., Bornstein (22.4%)
Henry Steinmetz (22.4%)
Yaakov Weitman (22.4%)
Nisson Hirsch (12.8%)

OPCHSM Recommendation
Contingent Approval

Need Summary

Newfane Rehab & Health Care Center's
utilization was 93.4% in 2011, 91.9% in 2012,
and 85.7% in 2013. Current utilization, as of
April 22, 2015 is 83.4%, with 29 vacant beds.
Upon the change in ownership, Newfane Rehab
& Health Care Center (Newfane) will decertify
ten RHCF beds, for a total of 165 beds.

Program Summary

This application proposes to establish Newfane
Operating, LLC as the operator of Newfane
Rehabilitation and Health Care Center.

No negative information has been received
concerning the character and competence of the
proposed applicants.
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No administrative services or consulting
agreements are proposed in this application.
The facility is in compliance with CMS 2013
sprinkler mandates.

Financial Summary

Newfane Operations, LLC will acquire the RHCF
operating assets for $1,980,000 which will be
funded as follows: $198,000 from members’
equity and a 30-year term loan of $1,782,000 at
6% interest rate. Newfane Realty, LLC, the
applicant’s landlord, is purchasing the real
property for $4,620,000 to be funded as follows:
$462,000 from members’ equity and a 30-year
term loan of $4,158,000 at 6% interest rate.

There are no project costs associated with this
application.

Budget:

Year 1 Year 3
Revenues $12,098,206 $13,269,345
Expenses 11,993,611 12,392,151
Net Income $104,595 $877,194

Subiject to noted contingencies, the applicant
has demonstrated the capability to proceed in a
financially manner.
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR]

2. Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the plan
should include, but not necessarily be limited to, ways in which the facility will:

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid Access
Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed availability
at the nursing facility; and

c. lIdentify community resources that serve the low-income and frail elderly population who may
eventually use the nursing facility, and inform them about the facility’'s Medicaid Access policy.
[RNR]

3. Submission of a commitment, signed by the applicant, to submit annual reports to the DOH, for at
least two years, demonstrating substantial progress with the implementation of the plan. The report
should include, but not be limited to:

a. Describing how the applicant reached out to hospital discharge planners to make them aware of
the facility's Medicaid Access Program;

b. Indicating that the applicant communicated with local hospital discharge planners on a regular
basis regarding bed availability at the nursing facility;

c. ldentifying community resources that serve the low-income and frail elderly population that have
used, or may eventually use, the nursing facility, and inform them about the facility's Medicaid
Access policy;

d. Documentation pertaining to the number of referrals and the number of Medicaid admissions; and

e. Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period. [RNR]

4. Submission and programmatic review of the plan for the ten bed reduction; the plan must specify the
actual beds to be decertified and show the affected nursing units. [LTC]

5. Submission of a fully executed and programmatically acceptable Operating Agreement for Maximus
Newfane LLC. [LTC]

6. Submission of a loan commitment for the Asset Purchase Agreement that is acceptable to the
Department of Health. [BFA]

7. Submission of a working capital loan commitment that is acceptable to the Department of Health.
[BFA]

8. Submission of an executed building lease acceptable to the Department of Health. [BFA]

9. Applicant must submit Articles of Organization for Newfane Operations, LLC acceptable to the
Department. [CSL]

10. Applicant must submit an Operating Agreement for Newfane Operations, LLC acceptable to the
Department. [CSL]

11. Applicant must submit Articles of Organization for Maximus Newfane, LLC acceptable to the
Department. [CSL]
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12. Applicant must submit an Operating Agreement for Maximus Newfane, LLC acceptable to the
Department. [CSL]

13. Applicant must submit evidence of site control acceptable to the Department. [CSL]

14. Applicant must state whether it intends to enter into any agreement(s) involving the management,
administrative, billing and/or consulting services for the facility including, but not limited to, operational
policies. [CSL]

Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
June 11, 2015
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Need Analysis |

Project Description

Newfane Operations, LLC d/b/a Newfane Rehab & Health Care Center seeks approval to become the
established operator of Newfane Rehab & Health Care Center, an existing 175-bed Article 28 residential
health care facility (RHCF) located at 2709 Transit Road, Newfane, 14108, in Niagara County. Upon
approval of this application, Newfane Rehab & Health Care Center will decertify ten RHCF beds, for a
revised total bed capacity of 165.

Analysis
There is currently a surplus of 22 beds in Niagara County as indicated in the table below.

RHCF Need — Niagara County

2016 Projected Need 1,377
Current Beds 1,399
Beds Under Construction 0
Total Resources 1,399
Unmet Need -22

The overall occupancy rates for the facility and Niagara County for 2010 - 2014 are shown in the following
chart:

Newfane Rehab & Health Care Center Utilization
Facility vs County
100.0%
o 95.0%
g
©
[a's
0,
5 90.0%
IS
= 85.0%
5
80.0%
75.0%
2010 2011 2012 2013 2014*
— Facility 94.6% 93.4% 91.9% 85.7% 84.4%
=ee= County  96.6% 97.8% 96.0% 91.8% 94.4%

*unaudited; based on weekly census

Newfane Rehab & Health Care Center’s utilization was 91.9% in 2012, 85.7% in 2013 and 84.4% in
2014*. According to the applicant, utilization has declined because the core business of the current
operator is not directed to operating the skilled nursing facility. Current operations are not reaching out to
the community and working with other area resources.

The applicant will decertify ten RHCF beds upon approval. The beds to be decertified are not occupied,

so there will be no disruption in care to the current residents at the facility. The proposed operator

intends to increase utilization in the following ways:

e Forging strategic partnerships with local managed long-term care and DSRIP plans to improve the
quality of care and reduce costs to the Medicare and Medicaid programs;

|
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e Institute an operating model that has the flexibility to transition into a value-based purchasing
reimbursement model;

e Implement a short-term rehabilitation program focused on quality patient outcomes; and

e Conduct a needs analysis upon assumption of ownership and implement additional services such as
trachea care, dialysis units, wound care, and respite care.

Access

Regulations indicate that the Medicaid patient admissions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department.

An applicant will be required to make appropriate adjustments in its admission policies and practices so
that the proportion of its own annual Medicaid patient’s admissions is at least 75% of the planning area
percentage or the Health Systems Agency percentage, whichever is applicable.

Newfane Rehab & Health Care Center’'s Medicaid admissions for 2012 and 2013 was 16.2% and 15.1%,
respectively. The facility did not exceed Niagara County 75% rates in 2012 and 2013 of 17.1% and
16.3%, respectively, and will be required to follow the contingency plan as noted below.

Conclusion
Approval of this application will result in more efficient utilization of the facility through a lower bed
complement, and preserve a needed resource of RHCF care for the community.

Recommendation
From a need perspective, contingent approval is recommended.

Program Analysis |

Facility Information
| | Existing | Proposed |
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Facility Name Newfane Rehab & Health Care Newfane Rehab & Health Care

Center Center
Address 2709 Transit Road Same
Newfane, NY 14108
RHCF Capacity 175 165
ADHC Program Capacity | N/A Same
Type of Operator Limited Liability Company Limited Liability Company
Class of Operator Proprietary Proprietary
Operator Integrated Care Systems, LLC Newfane Operations, LLC
Members:

Maximus Newfane, LLC (100%)
Yisroel A. Bornstein 22.4%

Henry Steinmetz 22.4%
Yaakov Weitman 22.4%
Jonah Lobell 20.0%
Nisson Hirsch 12.8%
Character and Competence - Background
Facilities Reviewed

Massachusetts Nursing Homes

Colony Center for Health and Rehabilitation 06/2012 to present

Country Center for Health and Rehabilitation 06/2012 to present

Eliot Center for Health and Rehabilitation 06/2012 to present

Newton Wellesley Center for Alzheimer’s Care 06/2012 to present

Sachem Center for Health and Rehabilitation 06/2012 to present

The Reservoir Center for Health and Rehabilitation 06/2012 to present

Maine Nursing Homes

Augusta Center for Health and Rehabilitation 06/2012 to present

Brentwood Nursing Center for Health and Rehabilitation 06/2012 to present

Brewer Center for Health and Rehabilitation 06/2012 to present

Eastside Center for Health and Rehabilitation 06/2012 to present

Kennebunk Center for Health and Rehabilitation 06/2012 to present

Norway Center for Health and Rehabilitation 06/2012 to present

Winship Green Center for Health and Rehabilitation 06/2012 to present

New Hampshire Nursing Homes

Dover Center for Health and Rehabilitation 06/2012 to present

Individual Background Review
Yisroel A. Bornstein lists his employment as the Principal / Executive Director of Therapeutics Unlimited,
an outpatient physical, occupational therapy and sports rehab agency located in East Brunswick, New
Jersey. From September, 2007 until January, 2011 Mr. Bornstein was principal managing member of
SCB & Associates, LLC, a consulting services company which invests in small cap public companies. Mr.
Bornstein discloses ownership in the following health care facility:

Therapeutics Unlimited Rehab, LLC (ME) 06/2009 to present

Henry Steinmetz lists his employment as Executive Director of Therapeutics Unlimited Rehab. Mr.
Steinmetz discloses the following health facility ownership:
Therapeutics Unlimited Rehab, LLC (ME) 06/2009 to present

Yaakov Weitman lists his employment as the Chief Operating Officer of Therapeutics Unlimited, From
December, 2008 to March, 2010 Mr. Weitman was employed at Meridian Capital Group, LLC, a mortgage
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company located in New York, New York. Mr. Weitman discloses ownership in the following health care
facility:
Therapeutics Unlimited Rehab, LLC (ME) 04/2010 to present

Jonah Lobell lists his employment as the President of Meridian Capital Group, LLC, a mortgage company
located in New York, New York. He was previously a licensed stockbroker (Series 7), with license
expiring in 2012. Mr. Lobell also continues to consult for his previous employer, Paramount BioSciences,
a venture capital and drug development firm located in New York, New York. Mr. Lobell discloses that he
also is a director of SavaSeniorCare, a large national skilled nursing operating company; he does not own
any equity in that company. Jonah Jay Lobell discloses the following ownership interests in health
facilities:

Colony Center for Health and Rehabilitation (MA) 06/2012 to present
Country Center for Health and Rehabilitation (MA) 06/2012 to present
Eliot Center for Health and Rehabilitation (MA) 06/2012 to present
Newton Wellesley Center for Alzheimer’'s Care (MA) 06/2012 to present
Sachem Center for Health and Rehabilitation (MA) 06/2012 to present
The Reservoir Center for Health & Rehabilitation (MA) 06/2012 to present
Augusta Center for Health and Rehabilitation (ME) 06/2012 to present
Brentwood Nursing Center for Health and Rehabilitation (ME) 06/2012 to present
Brewer Center for Health and Rehabilitation (ME) 06/2012 to present
Eastside Center for Health and Rehabilitation (ME) 06/2012 to present
Kennebunk Center for Health and Rehabilitation (ME) 06/2012 to present
Norway Center for Health and Rehabilitation (ME) 06/2012 to present
Winship Green Center for Health and Rehabilitation (ME) 06/2012 to present
Dover Center for Health and Rehabilitation (NH) 06/2012 to present

Nisson Hirsch is the Chief Executive Officer and owner of Omnicon Healthcare Consultants, a healthcare
consulting company which provides comprehensive cost control and fiscal consulting services to long
term care facilities, since 2001. Mr. Hirsch discloses no health facility ownership interests.

Character and Competence - Analysis
No negative information has been received concerning the character and competence of the applicants.

A review of the Massachusetts Department of Public Health website as well as affidavits submitted by the
applicant for The Reservoir Center for Health and Rehabilitation, Colony Center for Health and
Rehabilitation, Country Center for Health and Rehabilitation, Eliot Center for Health and Rehabilitation,
Newton Wellesley Center for Alzheimer’s Care, and Sachem Center for Health and Rehabilitation in the
state of Massachusetts for the periods identified above results in a conclusion of substantially consistent
high level of care since there were no enforcements disclosed.

A review of Augusta Center for Health and Rehabilitation, Brentwood Nursing Center for Health and
Rehabilitation, Brewer Center for Health and Rehabilitation, Eastside Center for Health and
Rehabilitation, Kennebunk Center for Health and Rehabilitation, Norway Center for Health and
Rehabilitation, and Winship Green Center for Health and Rehabilitation in the state of Maine for the
periods identified above results in a conclusion of substantially consistent high level of care since there
were no enforcements.

A review of Dover Center for Health and Rehabilitation in the State of New Hampshire for the period
identified above results in a conclusion of substantially consistent high level of care since there were no
enforcements.

A review of Lackawanna Health and Rehabilitation Center in the State of Pennsylvania for the period
identified above results in a conclusion of substantially consistent high level of care since there were no
enforcements.
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A review of Chapin Hill at Red Bank Nursing and Rehabilitation Center and Forest Manor Health Care
Center in the State of New Jersey for the periods identified above results in a conclusion of substantially
consistent high level of care since there were no enforcements.

A review of Fountain View Care Center, Highland Heights Healthcare Center, and Wellspring of
Milwaukee in the State of Wisconsin for the periods identified above results in a conclusion of
substantially consistent high level of care since there were no enforcements.

Project Review

This application proposes to establish Newfane Operating, LLC as the operator of Newfane Rehabilitation
and Health Care Center. Newfane Operations, LLC is an existing New York State limited liability
company whose sole member is another New York State limited liability company, Maximus Newfane,
LLC. Maximus Newfane, LLC is not known to be the operator of record on any health facility, or be the
member of any health care related operating entities.

The application also proposes a reduction in the bed complement by ten SNF beds resulting in a certified
capacity of 165 RHCF beds.

No changes in the program or physical environment are proposed in this application. No administrative
services or consulting agreements are proposed in this application. The facility is in compliance with
CMS 2013 sprinkler mandates.

Conclusion

No negative information has been received concerning the character and competence of the proposed
applicants. All health care facilities are in substantial compliance with all rules and regulations. The
individual background review indicates the applicants have met the standard to provide a substantially
consistent high level of care as set forth in Public Health Law §2801-a(3).

Recommendation
From a programmatic perspective, contingent approval is recommended.

Financial Analysis |

Asset Purchase Agreement
The applicant has submitted an executed asset purchase agreement for the purchase of the operating
interests of the RHCF. The terms of the agreement are summarized below:

Date: September 3, 2014

Seller: Integrated Care Systems, LLC

Buyer: Newfane Operations, LLC

Asset Acquired: Business and operation of the 165-bed RHCF including the license for the

beds. All tangible assets including all hard assets, furniture, fixtures,
equipment, leasehold improvements, instruments, vehicles, phone system,
workstation computers, machinery, tools, resident deposits, permits,
computer software, inventory, and all other tangible personal property
except for excluded assets.

Excluded Assets: Any accounts receivable, cash, assets associated with Eastern Niagara
Health System, billing records prior to closing date, Meditech computer
software, Kronos time and attendance system, insurance policies, refunds
and claims from third party payors through the closing date, and equipment
owned by third parties.

Assumption of Liabilities: | Those associated with purchased assets.

Excluded Liabilities: Any amounts due to third party payors for services rendered prior to closing
date and all cash receipts assessments.

|
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Purchase Price: $1,980,000
Payment of Purchase $198,000 cash equity
Price: $1,782,000 due at closing.

The applicant’s financing plan appears as follows:

Equity $198,000
Bank Loan (6% interest for a 30-year term) $1,782,000

A bank letter of interest for the loan has been provided by Meridian Capital Group, LLC.

The applicant has submitted an affidavit, which is acceptable to the Department, in which the applicant
agrees, notwithstanding any agreement, arrangement or understanding between the applicant and the
transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to the facility
and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the Public
Health Law with respect to the period of time prior to the applicant acquiring its interest, without releasing
the transferor of the liability and responsibility. Currently, there are no outstanding audit liabilities or
assessments.

Real Estate Purchase Agreement

Newfane Reality, LLC entered into a Real Estate Purchase Agreement with Eastern Niagara Hospital for
the purchase of the nursing home'’s real property. The closing of the transaction provided in this
agreement will be effectuated with the closing of the asset purchase agreement for the operating entity
upon PHHPC approval of this CON. As previously noted, there is common ownership between Newfane
Operations, LLC and Newfane Realty, LLC in that Maximus Newfane, LLC is the sole member of both.

The applicant has submitted the executed realty purchase agreement, the terms of which are
summarized below:

Date: September 3, 2014

Seller: Eastern Niagara Hospital, Inc. (“Realty”) and Integrated Care Systems, LLC
(“Old Operator” and together with Realty, the “Seller”)

Purchaser: Newfane Realty, LLC

Assets Transferred Property consisting of land, all buildings, and all other structures, facilities

Realty: or improvements located in or on the land located at 2709 Transit Road,
Newfane, New York 14108.

Purchase Price: $4,620,000

Payment of $462,000 cash equity

Purchase: Price: $4,158,000 due at closing

The purchase price is proposed to be satisfied as follows:

Equity (Newfane Realty, LLC members) $462,000
Bank Loan (6% interest, 30-year term) $4,158,000

The letter of interest for the loan has been provided by Meridian Capital Group, LLC.

|
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Lease Rental Agreement
The applicant has submitted a draft lease rental agreement for the site that the nursing home will occupy,
which is summarized below:

Premises: 165-bed RHCF located at 2709 Transit Road, Newfane, NY 14108

Lessor: Newfane Realty, LLC

Lessee: Newfane Operations, LLC d/b/a

Terms: 30 years commencing on the execution of the lease.

Rental: Base rent shall be an equal amount to debt service obligations, including
amounts due under the mortgage.

Provisions: Electric and Taxes

The lease arrangement is a non-arm'’s lease agreement. The applicant has submitted an affidavit
attesting to the relationship between landlord and tenant in that there is common membership interest
between the landlord and proposed operator.

Operating Budget
The applicant has submitted an operating budget, in 2015 dollars, during the first and third year
subsequent to the change in operator, as summarized below:

Per Diem Yearl PerDiem Year 3
Revenues:
Medicaid $172.50 $6,858,540 $172.50 $7,089,131
Medicare $399.80 2,621,233 $425.00 3,435,083
Private Pay/Other $337.38 2618433  $334.82 2,745,131
Total Revenues $12,098,206 $13,269,345
Expenses:
Operating $10,851,081 $11,272,755
Capital 1,142,530 1,119,396
Total Expenses $11,993,611 $12,392,151
Net Income $104,595 $877,194
Utilization (patient days) 56,008 58,721
Occupancy 93% 98%

The following is noted with respect to the submitted budget:

e The Medicaid rates (FFS and Managed Care at benchmark FFS levels) are based on the facility’s
actual July 2014 rates trended to 2015.

e The Medicare rates are based on the facility’s actual July 2014 rates trended to 2015.

e The Private Pay rates are also based on the facility’s actual July 2014 rates trended to 2015.

e Historical utilization from 2013 RHCF cost report was 86% and for the periods 2010-2013 utilization
averaged 91.3%.

e Breakeven utilization is projected at 92%

Utilization by payor source for the first and third years is anticipated as follows:

Year 1 Year 3
Commercial - Fee-For-Service 4.0% 4.0%
Medicare Fee-For-Service 8.0% 8.0%
Medicare Managed Care 4.0% 5.0%
Medicaid Fee-For-Service 69.0% 66.0%
Medicaid Managed Care 2.0% 4.0%
Private Pay / Other 13.0% 13.0%

|
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Utilization projections are based on current occupancy levels, plus ongoing efforts related to the transition
to Medicaid Managed Long Term Care (MLTC) aimed at increasing utilization going forward. These
efforts include forging partnerships with local MLTC and DSRIP Plans to improve the quality of care and
reduce costs. The proposed operators have formed a close working relationship with Eastern Niagara
Hospital, Newfane’s current operators, and 2 local DSRIP PPS organizations in Niagara County to
increase patient census. Expense assumptions are based upon the experience of the proposed
members who operate 14 similar RHCFs out of state. The breakeven point is approximately 92% of the
projected volumes or 55,407 patient days in the first and third years.

Capability and Feasibility

The purchase price for the operating interests is $1,980,000. The purchase price will be met as follows:
equity of $198,000 from the proposed members’ personal resources and a bank loan of $1,782,000 at an
interest rate of 6% for a 30-year term. The letter of interest for the loan has been provided by Meridian
Capital Group, LLC.

Working capital requirements are estimated at $1,998,936, which is equivalent to two months of first year
expenses. The applicant will finance $999,468 at an interest rate of 6% for a 5-year term. The remaining
$999,468, will be provided as equity from the proposed members of Newfane Operations, LLC. BFA
Attachment A presents the personal net worth statements of the proposed members of Newfane
Operations, LLC, which indicates the availability of sufficient funds for the equity contribution for the asset
purchase price and the working capital requirement. BFA Attachment B is the pro forma balance sheet
as of the first day of operation, which indicates a positive net asset position of $1,133,365. Assets
includes $1,782,000 in goodwill which is not a liquid resource, nor is it recognized for Medicaid
reimbursement. If goodwill is eliminated from the equation, the total net assets would become a negative
$648,635.

The submitted budget indicates a net income of $104,595 and $877,194 for the first and third years
subsequent to the change in operator, respectively. The submitted budget appears reasonable. The
following is a comparison of 2013 historical and projected revenue and expense for Year 1 and Year 3:

Annual 2013 Year 1 Year 3
Revenues $9,933,601 $12,098,206 $13,269,345
Expenses 10,876,519 12,993,611 12,392,151
Net Income $(942,918) $104,595 $877,194

Incremental Net Income: $1,047,513 $1,820,112

The increase in projected income comes from patient days increasing from 54,768 (2013) to 56,008 (Year
1) and 58,721 (Year 3), and from payor rates trending to 2015 levels while maintaining the same payor
mix. The total expenses are expected to increase proportionate to the projected increase in patient days,
but administrative efficiencies under new management are anticipated.

A transition of nursing home (NH) residents to Medicaid managed care is currently being implemented
statewide. Effective February 1, 2015, all eligible beneficiaries in NYC age 21 and over, in need of long
term placement in a nursing facility, will be required to join a Medicaid Managed Care Plan (MMCP) or a
Managed Long Term Care Plan (MLTCP). On April 1, 2015, the counties of Nassau, Suffolk, and
Westchester were phased in, and the rest of the State is scheduled to transition beginning July 1, 2015,
for both dual and non-dual eligible populations. Under the managed care construct, Managed Care
Organizations (MCOs) will negotiate payment rates directly with the NH providers. In order to mitigate the
financial impact to NH providers during the transition to managed care, a department policy, as described
in the “Transition of Nursing Home Benefit and Population into Managed Care Policy Paper,” provided
further guidance requiring MCOs to pay the benchmark Medicaid FFS rate, or a negotiated rate
acceptable to both plans and NHs, for 3 years after a county has been deemed mandatory (phased in) for
NH population enroliment. As a result, the benchmark FFS rate remains a reliable basis for assessing
NH Medicaid revenues through to January 31, 2018 (NYC), March 31, 2018 (Nassau, Suffolk and
Westchester), and June 30, 2018 (upstate), respectively.

|
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BFA Attachment C is the internal financial statements of Newfane Rehabilitation & Health Care Center as
of December 31, 2014. As shown, the entity had a negative working capital position and a negative net
asset position through December 31, 2014. Also, the entity achieved a deficit of revenues over expenses
of $864,745 through December 31, 2014.

Subiject to the noted contingencies, it appears that the applicant has demonstrated the capability to
proceed in a financially feasible manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Personal Net Worth Statements of Proposed Members
BFA Attachment B Pro Forma Balance Sheet
BFA Attachment C Financial Summary- Newfane Rehabilitation & Health Care Center

BNHLC Attachment A Quality Measures and Inspection Report
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of June, 2015 having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Newfane Operations, LLC, as the new operator of Newfane Rehab and Health Care
Center located at 2709 Transit Road, Newfane and reduce certified beds by 10, and with the
contingencies, if any, as set forth below and providing that each applicant fulfills the
contingencies and conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisty
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

142221 E Newtfane Operations, LLC
d/b/a Newfane Rehab & Health Care Center



APPROVAL CONTINGENT UPON:

1.

Submission of a commitment signed by the applicant which indicates that, within two years
from the date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the
planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible
adjustment based on factors such as the number of Medicaid patient days, the facility’s case
mix, the length of time before private paying patients became Medicaid eligible, and the
financial impact on the facility due to an increase in Medicaid admissions. [RNR]
Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the
plan should include, but not necessarily be limited to, ways in which the facility will:

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid
Access Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed
availability at the nursing facility; and

c. Identify community resources that serve the low-income and frail elderly population who
may eventually use the nursing facility, and inform them about the facility’s Medicaid
Access policy. [RNR]

Submission of a commitment, signed by the applicant, to submit annual reports to the DOH,

for at least two years, demonstrating substantial progress with the implementation of the plan.

The report should include, but not be limited to:

a. Describing how the applicant reached out to hospital discharge planners to make them
aware of the facility's Medicaid Access Program;

b. Indicating that the applicant communicated with local hospital discharge planners on a
regular basis regarding bed availability at the nursing facility;

c. Identifying community resources that serve the low-income and frail elderly population
that have used, or may eventually use, the nursing facility, and inform them about the
facility's Medicaid Access policy;

d. Documentation pertaining to the number of referrals and the number of Medicaid
admissions; and

e. Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period.

[RNR]

Submission and programmatic review of the plan for the ten bed reduction; the plan must

specify the actual beds to be decertified and show the affected nursing units. [LTC]

Submission of a fully executed and programmatically acceptable Operating Agreement for

Maximus Newfane LLC. [LTC]

Submission of a loan commitment for the Asset Purchase Agreement that is acceptable to the

Department of Health. [BFA]

Submission of a working capital loan commitment that is acceptable to the Department of

Health. [BFA]

Submission of an executed building lease acceptable to the Department of Health. [BFA]

Applicant must submit Articles of Organization for Newfane Operations, LLC acceptable to

the Department. [CSL]



10.

11.

12.

13.
14.

Applicant must submit an Operating Agreement for Newfane Operations, LLC acceptable to
the Department. [CSL]

Applicant must submit Articles of Organization for Maximus Newfane, LLC acceptable to
the Department. [CSL]

Applicant must submit an Operating Agreement for Maximus Newfane, LLC acceptable to
the Department. [CSL]

Applicant must submit evidence of site control acceptable to the Department. [CSL]
Applicant must state whether it intends to enter into any agreement(s) involving the
management, administrative, billing and/or consulting services for the facility including, but
not limited to, operational policies. [CSL]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within three years from the date of the Public Health and
Health Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be

submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health

Project # 151026-E
Kaaterskil Operating, LLC d/b/a Greene Meadows Nursing
and Rehabilitation Center

Program: Residential Health Care Facility County: Greene
Purpose: Establishment Acknowledged: January 22, 2015

Executive Summary

Description

Kaaterskill Operating, LLC d/b/a Greene Jeffersor] in that the entities have common
Meadows Nursing and Rehabilitation Center ownership.

(Kaaterskill), a New York limited liability . )

company, requests approval to be established Ownership of the operations and real property
as the operator of Kaaterskill Care: Skilled before and after the requested change is as
Nursing and Rehab (Kaaterskill Care), a 120- follows:

bed voluntary residential health care facility

(RHCF) located at 161 Jefferson Heights, ~ Current .

Catskill (Greene County). Upon the change in Columbia Memorial Hospital
ownership, the facility will transition from a Member Name: .

hospital-based voluntary/not-for-profit facility to a Columbia Memorial Hospital ~ 100%
freestanding proprietary facility.

Columbia Memorial Hospital (Columbia), a 192- Proposed

bed voluntary/non-for-profit hospital located at Kaaterskill Operating, LLC *

71 Prospect Avenue, Hudson, NY, is the current Member Name:

operator and real property owner of the RHCF. Bernard Fuchs 45%

On November 6, 2014, Columbia entered into an Jonathan Bleier 37%
Asset Purchase Agreement (APA) with Yaakov (Jacob) Sod 10%
Kaaterskill for the sale and acquisition of the Bruce Peckman 4%
operating interest of the nursing home upon Joshua Peckman 4%
approval by the Public Health and Health ]
Planning Council (PHHPC). The purchase price *161 South Jefferson Avenue, LLC, with

for the RHCF operations is $1,050,000. common ownership/membership, will own the
Concurrent with entering into the APA for the real property.

operating interest, Columbia entered into a

Purchase and Sale Agreement with 161 South OPCHSM Recommendation

Jefferson Avenue, LLC (161 South Jefferson) for Contingent Approval

the sale and acquisition of the real property

interest of the nursing facility for a purchase Need Summary

price of $5,950,000. The transactions The change in ownership will not result in any
contemplated by the real estate contract must change in beds or services. Kaaterskill Care’s
close contemporaneously with the transactions utilization was 91.9% in 2011, 92.7% in 2012,
contemplated by the APA. There is a and 87.9% in 2013. Current utilization, as of
relationship between Kaaterskill and 161 South April 1, 2015, is 92.5% with 9 vacant beds.

]
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Program Summary

This application proposes to establish Kaaterskill There are no project costs associated with this

Operating, LLC d/b/a Greene Meadows Nursing proposal.

and Rehabilitation Center as the operator of

Kaaterskill Care: Skilled Nursing and Rehab. Budget: Year1
Revenues $10,728,100

No negative information has been received Expenses $10,474,133

concerning the character and competence of the Gain/(Loss) $253,967

proposed applicants. ) . o
Subiject to the noted contingencies, it appears

No Changes in the program or physica' that the applicant haS.demlonStl’c.’ited the )
environment are proposed in this application. capability to proceed in a financially feasible
No administrative services or consulting manner.

agreements are proposed in this application.

Financial Summary

Kaaterskill will acquire the operating interest in
the RHCF for $1,050,000, and 161 South
Jefferson will acquire the RHCF's real property
for $ 5,950,000, for a total purchase price of
$7,000,000. Financing of the total purchase
price will be met as follows: cash equity of
$1,050,000 from the members, apportioned
equal to their ownership percentage, and a bank
loan of $5,950,000 at an interest rate of 5.5% for
a 30-year term.

|
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval contingent upon:

1.
2.

8.

9.

Submission of an executed building lease agreement acceptable to the Department of Health. [BFA]

Submission of an executed permanent mortgage for the project provided from a recognized lending

institution at an interest rate acceptable to the Department of Health. Included with the submission

must be a sources and uses statement and debt amortization schedule, for both new and refinanced
debt. [BFA]

Submission of a commitment signed by the applicant which indicates that, within two years from the

date of the council approval, the percentage of all admissions who are Medicaid and

Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area

average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on

factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the plan

should include, but not necessarily be limited to, ways in which the facility will;

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid Access
Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed availability
at the nursing facility; and

c. ldentify community resources that serve the low-income and frail elderly population who may
eventually use the nursing facility, and inform them about the facility’s Medicaid Access policy.
[RNR]

Submission of a commitment, signed by the applicant, to submit annual reports to the DOH, for at
least two years, demonstrating substantial progress with the implementation of the plan. These
reports should include, but not be limited to:

a. Describing how the applicant reached out to hospital discharge planners to make them aware of
the facility’s Medicaid Access Program;

b. Indicating that the applicant communicated with local hospital discharge planners on a regular
basis regarding bed availability at the nursing facility;

c. lIdentifying the community resources that serve the low-income and frail elderly population that
have used, or may eventually use, the nursing facility, and confirming they were informed about
the facility's Medicaid Access policy.

d. Documentation pertaining to the number of referrals and the number of Medicaid admissions; and

e. Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period. [RNR]
Submission of the executed programmatically acceptable Operating Agreement for Kaaterskill
Operating, LLC. [LTC]

Submission of a photocopy of the executed Operating Agreement of Kaaterskil Operating LLC,

acceptable to the Department. [CSL]

Submission of a photocopy of the executed Lease Agreement between 161 South Jefferson Avenue,

LLC and the applicant, acceptable to the Department. [CSL]

Submission of a photocopy of the executed Articles of Organization of Kaaterskil Operating, LLC,

acceptable to the Department. [CSL]

10. Submission of a certificate of assumed name that is acceptable to the Department. [CSL]
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Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
June 11, 2015

|
Project #151026-E Exhibit Page 4



Need Analysis |

Analysis
There is currently a need for 152 beds in Greene County as indicated in the table below:

RHCF Need — Greene Count

2016 Projected Need 408
Current Beds 256
Beds Under Construction 0
Total Resources 256
Unmet Need 152

The overall occupancy for Greene County was 91.3% for 2013 as indicated in the chart below:

Kaaterskill Care Utilization
Facility vs. County
100%
- - - G G aGb ab a» an -
2 90% — —~ S m—meee-==""
©
[
9 80%
)
©
N
= 70%
60%
50%
2010 2011 2012 2013 2014* 2015*
e Facility 92.6% 91.9% 92.7% 87.9% 81.1% 88.85%
= == Greene Co.  92.1% 94.8% 94.7% 91.3% 89.92% 93.36%

*unaudited; based on weekly census

Utilization at the facility has risen steadily over the past several months to 92.5% as of April 1, 2015 (the
2015 rate in the above chart is the year to date average). According to the applicant, the facility
experienced soft utilization in part due to the current operator’s primary business focus having been the
operation of hospital; operation of a skilled nursing facility is secondary. While the hospital is discharging
patients to Kaaterskill as their main admissions source, the current operator is not reaching out to the
community and working with other potential referral sources. Also, current operations of the nursing
home do not include pre-admission screening that typically occurs in existing nursing homes. In addition
to the unmet need in the county of 152 beds, shown above, there are currently more than 100 Greene
County residents in nursing homes outside the county.

The applicant intends to increase utilization in the following ways:

o Meet with the local community leaders: Establish ongoing relationships and work closely with local
health care and social services providers to understand the needs of the residents in the County and
develop programs to address those needs;

e Meet with the local hospital: The current seller of the facility is a hospital which is committed to
working with the proposed operators to develop programs for the benefit of both the hospital and the
nursing facility in connection with new initiatives as a result of DSRIP and PPS programs. This
includes prompt discharge of hospital patients appropriate for RHCF care; and

|
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e Meet with the local physicians: Establish what the medical community feels is lacking in the area and
provide programs and services to address these specific needs, particularly those diagnoses with the
highest rate of avoidable hospitalizations; such as heart disease, diabetes, and asthma.

e Commitment to upgrade Kaaterskill's current below average CMS rating by improving quality of care
through strategic alliances with local health care plans and providers.

Additionally, the proposed operators intend to implement the following:

e An operating model that has the flexibility to transition into a Value-Based Purchasing
Reimbursement Model,
A short-term rehabilitation program that focuses on quality patient outcomes; and
Conducting a needs analysis and operation of one or more of the following services: Traumatic Brain
Injury (TBI), Adult Day Care (Medical and Social models), dialysis units, ventilator units, palliative
care, hospice, dementia, wound care, and respite units.

Access

Regulations indicate that the Medicaid patient admissions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department.

An applicant will be required to make appropriate adjustments in its admission policies and practices so
that the proportion of its own annual Medicaid patient’s admissions is at least 75% of the planning area
percentage or the Health Systems Agency percentage, whichever is applicable.

Kaaterskill Care: Skilled Nursing and Rehab’s Medicaid admissions of 49.8% in 2012 and 21.7% in 2013
exceeded the Greene County 75% rate of 23.8% in 2012 and 33.3% in 2013.

Conclusion

The proposed purchase of the facility from the operating hospital will enable the RHCF to be run by
operators with a more singular purpose, which will help increase occupancy to higher levels. This will
likely also help reduce the unusually high proportion of out-of-county placements of Greene County
residents in RHCFs in other jurisdictions.

Recommendation
From a need perspective, contingent approval is recommended.

Program Analysis |

Facility Information

Existing Proposed
Facility Name Kaaterskill Care: Skilled Nursing Greene Meadows Nursing and
and Rehab Rehabilitation Center
Address 161 Jefferson Heights Same
Catskill, NY. 12414
RHCF Capacity 120 Same
ADHC Program Capacity | N/A Same
Type of Operator Corporation Limited Liability Company
Class of Operator Voluntary / Not-for-profit Proprietary

|
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Existing

Proposed

Operator

Columbia Memorial Hospital

Kaaterskill Operating, LLC

Managing Members:

Bernard Fuchs 45.0%
Jonathan Bleier 37.0%
Members:

Jacob Sod 10.0%
Bruce Peckman 4.0%
Josh Peckman 4.0%

Character and Competence - Background

Facilities Reviewed

Nursing Homes
Highfield Gardens Care Center of Great Neck

Hudson Pointe at Riverdale Center for Nursing and Rehabilitation
Hopkins Center for Rehabilitation and Healthcare

Bensonhurst Center for Rehabilitation and Healthcare
Westchester Center for Rehabilitation and Nursing

The Villages of Orleans Health and Rehabilitation Center
Sapphire Center for Rehabilitation and Nursing of Central Queens
formerly known as Flushing Manor Nursing Home

The Pavilion at Queens for Rehabilitation and Nursing

formerly known as Dr. William O Benenson Rehab Pavilion

Pennsylvania CCRC and Nursing Home
Deer Meadows Retirement Community

Pennsylvania Nursing Home
Sunnyview Nursing and Rehabilitation Center

Massachusetts Nursing Home
Timberlyn Nursing and Rehabilitation Center

Connecticut Nursing Home
Fairview Health of Greenwich
Fairview Health of Southport

Minnesota Nursing Home
Crystal Care Center
Angels Care Center

NYS Ambulatory Service
Citywide Mobile Response

09/2010 to present
01/2006 to 08/2010
03/2011 to present
01/2012 to present
05/2013 to present
01/2015 to present
01/2015 to present

01/2015 to present

12/2014 to present

05/2014 to present

12/2014 to present

10/2012 to present
10/2012 to present

12/2013 to present
12/2013 to present

04/2005 to present

Individual Background Review
Bernard Fuchs lists his employment as the principal to Platinum Management (NY) LLC, a hedge fund
investment company located in New York, New York. He is also the CEO and Chief Investment Officer of
Tiferes Investors LLC, an investment company located in Lawrence, New York. Mr. Fuchs discloses the
following health facility ownership interests:
Hudson Pointe at Riverdale Center for Nursing and Rehabilitation
Hopkins Center for Rehabilitation and Healthcare
Bensonhurst Center for Rehabilitation and Healthcare
The Villages of Orleans Health and Rehabilitation Center
Sapphire Center for Rehabilitation and Nursing of Central Queens  01/2015 to present
The Pavilion at Queens for Rehabilitation and Nursing 01/2015 to present
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01/2006 to 08/2010
03/2011 to present
01/2012 to present
01/2015 to present



Jonathan Bleier lists his employment as the Chief Financial Officer at Highfield Gardens Care Center, a
skilled nursing facility located in Great Neck, NY. Mr. Bleir discloses the following health facility
ownership interests:

Highfield Gardens Care Center of Great Neck 09/2010 to present
Westchester Center for Rehabilitation and Nursing 05/2013 to present
Sunnyview Nursing and Rehabilitation Center (PA) 05/2014 to present
Deer Meadows Retirement Community (PA) 12/2014 to present
Timberlyn Nursing and Rehabilitation Center (MA) 12/2014 to present
Citywide Mobile Response 06/2004 to present

Yaakov (Jacob) Sod lists his employment as the Vice President of Acquisitions at Fairview Healthcare
Management, a management service company located in Southport, Connecticut. He is also employed
as the Vice President of Acquisitions at Milrose Capital, an investment group located in Monsey, New
York. Mr. Sod discloses the following health facility ownership interests:

Fairview Health of Greenwich (CT) 10/2012 to present
Fairview Health of Southport (CT) 10/2012 to present
Crystal Care Center (MN) 12/2013 to present
Angels Care Center (MN) 12/2013 to present
Sunnyview Nursing and Rehabilitation Center (PA) 05/2014 to present
Deer Meadows Retirement Community (PA) 12/2014 to present
Timberlyn Nursing and Rehabilitation Center (MA) 12/2014 to present

Bruce Peckman lists his employment as the Chief Operating Officer at Highfield Gardens Care Center, a
skilled nursing facility located in Great Neck, NY. Mr. Peckman discloses the following health facility
ownership interests:

Westchester Center for Rehabilitation and Nursing 05/2013 to present

Sunnyview Nursing and Rehabilitation Center (PA) 05/2014 to present

Josh Peckman lists his employment as assistant administrator at Westchester Center for Rehabilitation
and Nursing, a skilled nursing facility located in Mount Vernon, New York. Prior to his employment at the
nursing home, Mr. Peckman was employed as the Director of Operations at Concept Capital, a financial
planning and broker dealer located in Garden City, New York. Josh Peckman discloses the following
health facility ownership interests:

Westchester Center for Rehabilitation and Nursing 05/2013 to present

Character and Competence - Analysis
No negative information has been received concerning the character and competence of the above
applicants.

A review of operations for Hopkins Center for Rehabilitation and Healthcare for the period identified
above reveals
e The facility was fined $4,000 pursuant to a Stipulation and Order issued August 24, 2012 for
surveillance findings on April 11, 2011. Deficiencies were found under 10 NYCRR (h)(1)(2) —
Quality of Care: Accidents and 10 NYCRR 415.26 — Administration.
e The facility was fined $10,000 pursuant to a Stipulation and Order for surveillance findings on
February 29, 2012. Deficiencies were found under 10 NYCRR 415.3(c)(l)(ii) — Right to Refuse;
Formulate Advanced Directives.

A review of operations for Hopkins Center for Rehabilitation and Nursing for the time periods indicated
above results in a conclusion of substantially consistent high level of care since there were no repeat
enforcements.

A review of operations for Highfield Gardens Care Center of Great Neck, Hudson Pointe at Riverdale
Center for Nursing and Rehabilitation, Bensonhurst Center for Rehabilitation and Healthcare,
Westchester Center for Rehabilitation and Nursing, The Villages of Orleans Health and Rehabilitation
Center, Sapphire Center for Rehabilitation and Nursing of Central Queens, and The Pavilion at Queens
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for Rehabilitation and Nursing for the time period indicated above results in a conclusion of substantially
consistent high level of care since there were no enforcements.

A review of operations for Sunnyview Nursing and Rehabilitation Center and Deer Meadows Retirement
Community in Pennsylvania for the time period indicated above results in a conclusion of substantially
consistent high level of care since there were no enforcements.

A review of operations for Angels Care Center in Minnesota for the period indicated above reveals that
the facility was issued survey deficiencies under Fed 0280, Fed 0282, Fed 0329, Fed 0353, and Fed
0428 for surveillance findings on November 12, 2014 and December 12, 2014.

A review of operations for Angels Care Center in Minnesota for the time periods indicated above results in
a conclusion of substantially consistent high level of care since there were no repeat enforcements.

A review of operations for Crystal Care Center in Minnesota for the time period indicated above results in
a conclusion of substantially consistent high level of care since there were no enforcements.

A review of operations and an affidavit for Fairview Health of Greenwich in Connecticut for the period
identified above reveals that the facility was issued survey deficiencies under F 0157, F 0280, F0323,
F0493, F0498, F0499, and F 0501 for surveillance findings on June 4, 2014.

A review of the affidavit for Fairview Health of Greenwich in Connecticut for the time periods indicated
above results in a conclusion of substantially consistent high level of care since there were no repeat
enforcements.

A review of the affidavit submitted by the applicant for Fairview Health of Southport in Connecticut for the
time period indicated above results in a conclusion of substantially consistent high level of care since
there were no repeated enforcements.

A review of the Massachusetts Department of Public Health website as well as affidavit submitted by the
applicant for Timberlyn Nursing and Rehabilitation Center in Massachusetts for the periods identified
above results in a conclusion of substantially consistent high level of care since there were no
enforcements disclosed.

A review of operations for Citywide Mobile Response for the time periods indicated above results in a
conclusion of substantially consistent high level of care since there were no enforcements.

Project Review

No changes in the program or physical environment are proposed in this application. No administrative
services or consulting agreements are proposed in this application. The facility is in compliance with
CMS 2013 sprinkler mandates.

Conclusion

No negative information has been received concerning the character and competence of the proposed
applicants. All health care facilities are in substantial compliance with all rules and regulations. The
individual background review indicates the applicants have met the standard to provide a substantially
consistent high level of care as set forth in Public Health Law §2801-a(3).

Recommendation
From a programmatic perspective, contingent approval is recommended.
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Financial Analysis |

Asset Purchase Agreement (Operations)

Kaaterskill Operating, LLC has submitted an executed Asset Purchase Agreement for the change in the
ownership of the operations related to Kaaterskill Care. The agreement will become effectuated upon
PHHPC approval of this CON. The terms of the agreement are summarized below:

Date: November 6, 2014
Seller: Columbia Memorial Hospital
Buyer: Kaaterskill Operating, LLC

Purchased Assets: | All of the following items associated with the operations of the business including:
all tangible assets, telephone, fax numbers, websites domain names,
manufactures’ and vendors’ warranties, seller’s rights in any agreements,
business trade names, service/trademarks and logos, seller’'s book and records,
seller’s licenses, certificates and approvals to do business, resident funds held in
trust in connection with the nursing home, Medicaid and Medicare provider
numbers and all goodwill and going concern values.

Excluded Assets: All of the following items associated with the operations of the business as
follows: All seller’s cash, cash equivalents, bank deposits or similar cash items,
insurance policies accounts receivable generated prior to the closing date,
deposits or prepaid charges and expenses, any rights to refunds, settlements and
retroactive adjustments for periods ending on or prior to the closing date, and any
personal, tangible and intangible property identified by the Seller.

Liabilities None

Assumed:

Excluded Liabilities: | N/A

Purchase Price: $1,050,000 (allocation of the total purchase price per Purchase and Sale
Agreement)

Payment : Due at closing

Purchase and Sale Agreement (Real Property)

161 South Jefferson Avenue, LLC has submitted an executed Purchase and Sale Agreement for the
purchase of the real property related to Kaaterskill Care. This agreement will become effectuated upon
approval of this CON and will close contemporaneously with the transactions contemplated by the APA.
The terms of the agreement are summarized below:

Date: November 6, 2014
Seller: Columbia Memorial Hospital
Buyer: 161 South Jefferson Avenue, LLC
Purchased Assets: All seller’s right, title and interest in and to the real property, buildings and
improvements located at and commonly known as 161 South Jefferson Avenue,
Catskill, NY
Excluded Assets: None
Liabilities Assumed: None
Purchase Price: $ 7,000,000 apportioned as follows:
¢ $1,050,000 inconsideration of the sale of assets under the APA, and
e $5,950,000 Real Estate
Payment of Purchase | $250,000 non-refundable initial payment
Price (Real Estate): $5,700,000 due at closing
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The purchase price of the operations and real estate is proposed to be satisfied as follows:

Operations — Equity from Kaaterskill Members $1,050,000
Real Estate —Mortgage loan for 30 years at a 5.5% interest rate $5,950,000
Total $7,000,000

The applicant has submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement, arrangement or understanding between the applicant
and the transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to
the facility and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the
Public Health Law with respect to the period of time prior to the applicant acquiring its interest, without
releasing the transferor of its liability and responsibility. Currently, the facility has no outstanding
Medicaid liabilities.

Lease Agreement
The applicant has submitted a draft lease agreement, the terms of which are summarized as follows:

Premises: A 120-bed RHCEF located at 161 South Jefferson Avenue, Catskill, NY

Lessor: 161 South Jefferson Avenue, LLC

Lessee: Kaaterskill Operating, LLC

Term: 30 years

Rental: Year 1 $ 946,000 annually ($78,833 monthly), with a $3,000 yearly increase over the
previous year’s rental amount for years 2-10, a $4,000 yearly increase over the previous
year's rental amount for years 11-22, and a $5,000 yearly increase over the previous
year's rental amount for years 23-30.

Provisions: Lessee pays for all taxes, utilities, insurance and maintenance fees (Triple Net)

The lease arrangement is a non-arm'’s length agreement. The applicant has submitted an affidavit
attesting that there is a relationship between the landlord and tenant in that there is common ownership
between the entities.

With the change from a voluntary to a proprietary facility, the methodology for capital cost reimbursement
would change in accordance with the Title 10 of the NYCRR, part 86.2. While the capital reimbursement
structure for proprietary NH’s does differ from voluntary NH’s we do not believe that there will be a
significant change in the per diem capital reimbursement.

Operating Budget
The following is a summary of the submitted operating budget, presented in 2015 dollars, for year 1
subsequent to the change in ownership:

Per Diem Year 1

Revenues:

Medicaid FFS $211.27  $6,720,800
Medicare FFS $500.02  $2,010,600
Commercial FFS $375.16 $918,400
Private Pay $325.00 $798,200
Ancillary Services $267,400
Non-Operating Revenue $12,700
Total $10,728,100
Expenses:

Operating $9,487,000
Capital $987,133
Total $10,474,133
Net income/loss $253,967
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Utilization (patient days) 40,737
Occupancy 93.01%

The following is noted with respect to the submitted operating budget:

e Medicaid revenue is based on the facility’s current Medicaid FFS rate. The Medicaid Managed
Care Plans are obligated to pay the Medicaid FFS rate as the benchmark rate for three years after
a county transitions to Medicaid Managed Care (MMC), and Green County is not scheduled to
transition to MMC before July, 1 2015.

¢ Ancillary Services revenue of $267,400 is primarily comprised of Medicare Part B billings
associated with ancillary therapy services.

e Non-Operating Revenue of $12,700 is comprised of rebates and discounts from vendors, interest
on cash deposits and other items not directly related to patient care.

e Utilization by payor source for both Years 1 and 3 is expected as follows:

Medicaid 78.09%
FFS
Medicare 9.87%
FFS
Commercial 6.01%
FFS
Private Pay 6.03%

e Kaaterskill's 2013 utilization was 87.9%, a drop of 4.8% from their 2012 utilization of 92.7%. The
reason for the drop in utilization was due to the news of the potential sale of Kaaterskill by
Columbia Memorial and the patients overall reaction to this news.

o Asof April 1, 2015, Kaaterskill has a current utilization of 92.5% with nine vacant beds and is
projecting that the Year 1 utilization will increase to 93.01%. This is due to the facility’s ongoing
programs to improve their overall relationship with the community, the local hospitals and the local
physicians.

e Breakeven utilization is projected at approximately 90.8% for Year 1 for the RHCF.

Capability and Feasibility

Kaaterskill Operating, LLC d/b/a Greene Meadows Nursing and Rehabilitation Center will acquire the
operating interest in the RHCF for $1,050,000, and 161 South Jefferson Avenue, LLC will acquire the
RHCF's real property for $5,950,000 at the above stated terms. There are no project costs associated
with this proposal.

Working capital requirements for total operations are estimated at $1,745,689, based on two months of
Year 1 expenses, which appears reasonable. The members will provide $891,689 in equity equivalent to
their ownership percentages. The remaining $854,000 will be provided through a working capital loan at
an interest rate of 6% with a 5-year term. A letter of interest has been provided by Peapack-Gladstone
Bank for the proposed working capital financing. BFA Attachment A is the net worth statement for the
proposed owners, which shows significant resources available to cover both the purchase price and the
working capital equity requirements for this project.

BFA Attachment B is the pro-forma balance sheets of Kaaterskill Operating, LLC d/b/a Greene Meadows
Nursing and Rehabilitation Center and 161 South Jefferson Avenue, LLC, which indicates a positive
members’ equity of $983,000 as of Day 1 of operations for the facility and a positive members’ equity of
$1,147,100 as of Day 1 of operations for the reality entity.

The submitted budget indicates a net income of $253,967 will be achieved during Year 1 of operations.
The submitted budget appears reasonable.

A transition of nursing home (NH) residents to Medicaid managed care is currently being implemented
statewide. Effective February 1, 2015, all eligible beneficiaries in NYC age 21 and over, in need of long
term placement in a nursing facility, will be required to join a Medicaid Managed Care Plan (MMCP) or a
Managed Long Term Care Plan (MLTCP). As of April 1, 2015, the counties of Nassau, Suffolk, and
Westchester have been phased in, and the rest of the State is scheduled to transition beginning July 1,
2015, for both dual and non-dual eligible populations. Under the managed care construct, Managed Care
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Organizations (MCOs) will negotiate payment rates directly with the NH providers. In order to mitigate the
financial impact to NH providers during the transition to managed care, a department policy, as described
in the “Transition of Nursing Home Benefit and Population into Managed Care Policy Paper,” provided
further guidance requiring MCOs to pay the benchmark Medicaid FFS rate, or a negotiated rate
acceptable to both plans and NHs, for 3 years after a county has been deemed mandatory (phased in) for
NH population enroliment. As a result, the benchmark FFS rate remains a reliable basis for assessing
NH Medicaid revenues through to January 31, 2018 (NYC), March 31, 2018 (Nassau, Suffolk and
Westchester), and June 30, 2018 (upstate), respectively.

BFA Attachment C is the 2012 and 2013 certified and the 2014 internal financial statements for Columbia
Memorial Hospital/Kaaterskill Care Skilled Nursing & Rehab (the facility is hospital-based and the balance
sheet information is presented in a combined manner on the financial statements). The 2012 and 2013
certified statements show that the combined hospital/skilled nursing entity generated an average
operating loss of $441,156 and had a combined average positive net asset position and a combined
average positive working capital position for the period shown. The 2014 internal financial statements
show that the combined entity generated an operating loss of $1,091,648, had a positive net asset
position, and had a positive working capital position for the period shown. The loss in both 2012 and
2013 was caused by the following: an $891,000 increase in administrative salaries related to the CEO,
CFO and COO and an increase in bad debt expense of $233,000. The loss in 2014 was caused by the
following: a $900,000 increase in administrative salaries related to the CEO, COO and CFO; a significant
drop in the census which reduced net income by $85,000; and an excess bad debt write off of over
$180,000.

Several of the proposed members have ownership interest in other New York State RHCF facilities as
follows:
o Effective 5/1/2013, Jonathan Bleier, Joshua Peckman and Bruce Peckman have ownership interest
in Westchester Center for Rehabilitation and Nursing a 240-bed facility located in Mount Vernon.
e Effective 9/1/11, Jonathan Bleier has ownership interest in Highfield Gardens Care Center, a 200-
bed facility located in Great Neck.
e Bernard Fuchs has ownership interest in the following facilities:
o Effective 3/24/11: Hopkins Center for Rehabilitation and Healthcare, a 288-bed facility located in
Brooklyn, NY;
o Effective 1/19/12: Bensonhurst Center for Rehabilitation and Healthcare, a 200-bed facility
located in Brooklyn, NY;
o Effective 3/10/10: Hudson Pointe a 167-bed facility located in the Bronx;
o Effective 1/1/15: The Villages of Orleans Health and Rehabilitation, a 120-bed facility located in
Albion, NY;
o Effective 1/1/15:; Sapphire Center for Rehabilitation and Nursing of Central Queens (formerly
known as Flushing Manor Nursing Home), a 227-bed facility located in Flushing, NY; and
o Effective 1/1/15: The Pavillion at Queens for Rehabilitation & Nursing (formerly known as Dr.
William O. Benenson Rehabilitation Center), a 302-bed facility located in Flushing, NY.

BFA Attachment D is the financial summaries of the facilities the proposed members have ownership
interest in, with the exception of the three facilities purchased in 2015 for which financial information is not
currently available.

e Westchester Center for Rehabilitation and Nursing generated an operating income of $851,020, and
had both positive net asset and working capital positions for 2013. The facility also generated an
operating income of $2,097,406, and had both positive net asset and working capital positions for
the period 1/1/14-12/31/14.

¢ Highfield Gardens Care Center generated an average operating income of $2,656,910, and had both
positive average net asset and working capital positions for the years 2012-2013. The facility also
generated an operating income of $3,266,616, and had both positive net asset and working capital
positions for the period 1/1/14-12/31/14.

e Hopkins Center for Rehabilitation generated an average operating income of $4,568,728, and had
both positive average net asset and working capital positions for the years 2012-2013. The facility
also generated an operating income of $5,226,714, and had both positive net asset and working
capital positions for the period 1/1/14-12/31/2014.
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¢ Bensonhurst Center for Rehabilitation and Healthcare generated an average operating income of
$1,772,653, and had an average positive net asset position and an average negative working capital
position for the years 2012-2013. The facility also generated an operating income of $4,201,852,
and had both positive net asset and working capital positions for the period 1/1/14-12/31/14.

¢ Hudson Pointe generated an average operating income of $628,610, and had both positive average
net asset and working capital positions for the years 2012-2013. The facility also generated an
operating loss of $211,947, and had both positive net asset and working capital positions for the
period 1/1/2014-12/31/2014. The 2014 operating loss was due to the following a decrease in the
patient days from 2013 to 2014 of 877 days, an increase in general and administrative services of
$293,000 and an increase in bad debt provisions of $376,000, the applicant is currently working to
rectify these issues.

Subject to the noted contingencies, the applicant has demonstrated the capability to proceed in a
financially feasible manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Net Worth of Proposed Members of Kaaterskill Operating, LLC d/b/a Greene
Meadows Nursing & Rehabilitation Center and 161 South Jefferson Avenue,
LLC

BFA Attachment B Pro-forma Balance Sheets for Kaaterskill Operating, LLC d/b/a Greene
Meadows Nursing and Rehabilitation Center and 161 South Jefferson
Avenue, LLC

BFA Attachment C 2012 and 2013 certified and the 2014 internal financial statements for
Columbia Memorial/Kaaterskill Care Skilled Nursing & Rehab

BFA Attachment D The 2012-2013 certified and the 2014 internal financial statements for the
following facilities: Westchester Center for Rehabilitation and Nursing*;
Highfield Gardena Care Center; Hopkins Center for Rehabilitation;
Bensonhurst Center for Rehabilitation and Healthcare; and Hudson Pointe.
*Note: This facility was acquired in 2013, so only 2013 and forward financials
are required.

BNHLC Attachment A Quality Measures and Inspection Report

|
Project #151026-E Exhibit Page 14



RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of June, 2015 having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Kaaterskil Operating, LLC as the new operator of the facility located at
161 Jefferson Heights, Catskill, currently operated as Kaaterskill Care: Skilled Nursing and
Rehab, and with the contingencies, if any, as set forth below and providing that each applicant
fulfills the contingencies and conditions, if any, specified with reference to the application, and
be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

151026 E Kaaterskil Operating, LLC
d/b/a Green Meadows Nursing and
Rehabilitation Center



APPROVAL CONTINGENT UPON:

1.

2.

Submission of an executed building lease agreement acceptable to the Department of Health.
[BFA]

Submission of an executed permanent mortgage for the project provided from a recognized

lending institution at an interest rate acceptable to the Department of Health. Included with

the submission must be a sources and uses statement and debt amortization schedule, for both

new and refinanced debt. [BFA]

Submission of a commitment signed by the applicant which indicates that, within two years

from the date of the council approval, the percentage of all admissions who are Medicaid and

Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the

planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible

adjustment based on factors such as the number of Medicaid patient days, the facility’s case

mix, the length of time before private paying patients became Medicaid eligible, and the

financial impact on the facility due to an increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the

plan should include, but not necessarily be limited to, ways in which the facility will:

Reach out to hospital discharge planners to make them aware of the facility’s Medicaid

Access Program;

Communicate with local hospital discharge planners on a regular basis regarding bed

availability at the nursing facility; and

Identify community resources that serve the low-income and frail elderly population who

may eventually use the nursing facility, and inform them about the facility’s Medicaid Access

policy. [RNR]

Submission of a commitment, signed by the applicant, to submit annual reports to the DOH,

for at least two years, demonstrating substantial progress with the implementation of the plan.

These reports should include, but not be limited to:

Describing how the applicant reached out to hospital discharge planners to make them aware

of the facility’s Medicaid Access Program,;

Indicating that the applicant communicated with local hospital discharge planners on a

regular basis regarding bed availability at the nursing facility;

Identifying the community resources that serve the low-income and frail elderly population

that have used, or may eventually use, the nursing facility, and confirming they were

informed about the facility's Medicaid Access policy.

Documentation pertaining to the number of referrals and the number of Medicaid admissions;

and

Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period.

[RNR]

Submission of the executed programmatically acceptable Operating Agreement for Kaaterskil

Operating, LLC. [LTC]

Submission of a photocopy of the executed Operating Agreement of Kaaterskil Operating

LLC, acceptable to the Department. [CSL]

Submission of a photocopy of the executed Lease Agreement between 161 South Jefferson

Avenue, LLC and the applicant, acceptable to the Department. [CSL]



9. Submission of a photocopy of the executed Articles of Organization of Kaaterskil Operating,
LLC, acceptable to the Department. [CSL]
10. Submission of a certificate of assumed name that is acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1. The project must be completed within three years from the date of the Public Health and
Health Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be
submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health

Project # 151083-E
Allure SJA, LLC d/b/a Saints Joachim & Anne Nursing

Program: Residential Health Care Facility County: Kings
Purpose: Establishment Acknowledged: March 4, 2015

Executive Summary

Description OPCHSM Recommendation

Allure SJA, LLC d/b/a Saints Joachim & Anne Contingent Approval

Nursing seeks approval to be established as the

operator of Saints Joachim & Anne Nursing and Need Summary

Rehabilitation Center, an existing 200-bed Saints Joachim & Anne Nursing and

Article 28 residential health care facility (RHCF) Rehabilitation Center’s utilization was 96.0% in
located at 2720 Surf Avenue, BrOOklyn (Klngs 2011, 96.1% in 2012 and 94.1% in 2013.
County). Surf Holdings, LLC, an affiliate of the Current utilization as of March 25. 2015 is
applican.t, intends to purqhase the real property. 93.5%, with 13 vacant beds. For é014 and thus
There will be no change in services provided. far in 2015 utilization was 94.1% and 95.0%.
On February 23, 2015, Allure SJA, LLC entered respectively.

into an Asset Purchase Agreement (APA) with This application will not result in a change to
the current operator, Saints Joachim and Anne beds or services.

Nursing and Rehabilitation Center, a New York

not-for-profit corporation, to purchase the Program Summary

operating interests and certain assets of the No negative information has been received
RHCF. In February 2015, Surf Holdings LLC concerning the character and competence of the
entered into a Real Estate Purchase Agreement proposed applicants.

(REPA) with Saints Joachim & Anne Nursing

and Rehabilitation Center to purchase the RHCF No changes in the program or physical
building, premises and certain assets used in environment are proposed in this application.
the operation of the nursing home. There is a No administrative services or consulting
relationship between Allure SJA, LLC and Surf agreements are proposed in this application.
Holdings LLC in that the entities have identical

ownership. Financial Summary

Allure SJA, LLC d/b/a Saints Joachim & Anne
Nursing will acquire the RHCF operating assets
for $5,000,000, which will be funded as follows:

Ownership before and after the requested
change is as follows:

Current Operator Proposed Operator $500,000 from members’ equity and a
i i $4,500,000 loan for 10 years at 5% interest. A
:auntsNJoaphlm 8& SAI]utre‘]SJA,hITLCJ:ngAb/a letter of interest from Willow Capital Group has

Regggilit:tri?:%:zter aints Isli(r:silr:n nne been received. Surf Holdings, LLC will purchase
. 9 the real property for $30,000,000. This will be
NY nOt-fQF-DFOfItO _ . paid with $3,000,000 in members’ equity and a
corporation-100% Members: /‘; loan of $27,000,000 for 10 years, with 25 year
'jloel _Lagdg_“ gg (y/" amortization, at 4.75% interest. A letter of
Sogrr\;'gn Fl;ugi'n 250/: interest from Skyline Capital has been received.

Affidavits have been provided by all members

]
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committing to personally fund the balloon
payment at 10-years if refinancing is
unavailable. There are no project costs.

Budget: Year 1
Revenues $27,547,327
Expenses 27,238,118
Gain $309,209

Subiject to noted contingencies, it appears that
the applicant has demonstrated the capability to
proceed in a financially feasible manner.
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval contingent upon:

1.

10.

11.
12.

Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the plan
should include, but not necessarily be limited to, ways in which the facility will:

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid
Access Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed
availability at the nursing facility; and

c. ldentify community resources that serve the low-income and frail elderly population who may
eventually use the nursing facility, and inform them about the facility’s Medicaid Access
policy. [RNR]

Submission of a commitment, signed by the applicant, to submit annual reports to the DOH, for at
least two years, demonstrating substantial progress with the implementation of the plan. These
reports should include, but not be limited to:

a. Describing how the applicant reached out to hospital discharge planners to make them aware
of the facility’s Medicaid Access Program;

b. Indicating that the applicant communicated with local hospital discharge planners on a
regular basis regarding bed availability at the nursing facility;

c. ldentifying the community resources that serve the low-income and frail elderly population
that have used, or may eventually use, the nursing facility, and confirming they were informed
about the facility's Medicaid Access policy.

d. Documentation pertaining to the number of referrals and the number of Medicaid admissions;
and

e. Other factors as determined by the applicant to be pertinent.

The DOH reserves the right to require continued reporting beyond the two year period. [RNR]

Submission of a programmatically acceptable name for the facility. [LTC]

Submission of an executed building lease, acceptable to the Department of Health. [BFA]
Submission of an executed working capital loan commitment, acceptable to the Department of
Health. [BFA]

Submission of an executed loan commitment for the operations of the RHCF, acceptable to the
Department of Health. [BFA]

Submission of an executed loan commitment for the real estate purchase, acceptable to the
Department of Health. [BFA]

Submission of a revised Certificate of Amendment of the Articles of Organization of Allure SJA, LLC,
acceptable to the Department. [CSL]

Submission of the executed Operating Agreement of Allure SJA, LLC, acceptable to the Department.
[CSL]

Submission of evidence of site control, acceptable to the Department. [CSL]

Submission of an executed Certificate of Amendment of the Certificate of Incorporation or an
executed Certificate of Dissolution of Saints Joachim and Anne Nursing and Rehabilitation Center,
acceptable to the Department. [CSL]
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Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
June 11, 2015

|
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Need Analysis |

Project Description

Allure SJA, LLC d/b/a Saints Joachim & Anne Nursing seeks approval to become the established
operator of Saints Joachim & Anne Nursing and Rehabilitation Center, a 200-bed Article 28 residential
health care facility (RHCF), located at 2720 Surf Avenue, Brooklyn, 11224 in Kings County.

Analysis

There is currently a need for 8,357 beds in the New York City Region as indicated in Table 1 below. The
overall occupancy for Kings County and the New York City Region is 94.4% and 91.6%, respectively, as
indicated in Chart 1.

Table 1: RHCF Need — New York City Region

2016 Projected Need 51,071
Current Beds 42,178
Beds Under Construction 536
Total Resources 42,714
Unmet Need 8,357

Chart 1: Saints Joachim & Anne Nursing and Rehabilitation Center’s Utilization

Saints Joachim & Anne's Utilization
Facility/County/Region
100%
@ 98%
S‘“ 96% .....’...g."'Oocooooooooooo
c 94% - - en e e e ey
.9 - Ce,
= 92%
N
= 90%
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2009 2010 2011 2012 2013
e Saints Joachim & Anne 93.3% 97.7% 96.0% 96.1% 94.1%
= == Kings County 92.7% 95.0% 94.3% 94.4% 94.4%
essees New York City Region 94.9% 95.4% 94.8% 94.8% 91.6%

Saints Joachim & Anne Nursing and Rehabilitation Center’s utilization was 96.0% in 2011, 96.1% in 2012
and 94.1% in 2013. Historic utilization has been near the Department’s planning optimum and occupancy
thus far in 2015 has been 95.0%. The decline in utilization in 2013 is attributable to a lack of staff
dedicated to assist the facility in reducing and preventing avoidable hospital admissions and lack of staff
training to be able to accommodate higher acuity residents, resulting in lower-than expected occupancy.
In 2013, the facility’s overall case mix index was 1.33; the facility’s case mix index for Medicaid-only
patients was 1.26.

|
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The proposed operators plan to change the model of care to one that directly supports DSRIP program
goals and community need. It is anticipated that this change will increase the facility’s utilization to above
the Department’s planning optimum by Year 3 of operations. To increase utilization, the proposed
operator will:

¢ reduce potentially preventable hospital admissions/readmissions through the implementation of
the INTERACT model;
certify staff to provide transfusion and IV therapy services;
provide Total Parental Nutrition services;
contract with a Respiratory Therapist to admit patients with trachea tubes;
institute a vestibular therapy program to reduce hospitalizations due to falls;
integrate palliative care into the facility’s care model; and
provide onsite urology and bladder scans and FEES exams.

Access

Regulations indicate that the Medicaid patient admissions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department.

An applicant will be required to make appropriate adjustments in its admission policies and practices so
that the proportion of its own annual Medicaid patient’s admissions is at least 75% of the planning area
percentage or the Health Systems Agency percentage, whichever is applicable.

Saints Joachim & Anne Nursing and Rehabilitation Center’'s Medicaid admissions for 2012 and 2013 are
69.9% and 67.4%, respectively. This facility exceeded King County’s 75% Medicaid admission threshold
rates in 2012 and 2013 of 34.9% and 24.8%, respectively.

Conclusion

The recent restoration of occupancy at the facility to higher levels and the applicant’s intended
enhancement of programs and staff skills to serve high acuity residents more effectively, together with the
facility’s high proporation of Medicaid residents, warrant maintenance of the current complement of beds.
The proposed transaction will help preserve a needed source of RHCF care for the Medicaid and general
populations in the community.

Recommendation
From a need perspective, contingent approval is recommended.
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Program Analysis |

Facility Information

Existing Proposed
Facility Name Saints Joachim & Anne Nursing and| Saints Joachim & Anne Nursing
Rehabilitation Center
Address 2720 Surf Avenue Same
Brooklyn, NY. 11224
RHCF Capacity 200 Same
ADHC Program Capacity | N/A Same
Type of Operator Corporation Limited Liability Company
Class of Operator Voluntary / Not-for-profit Proprietary
Operator SS Joachim & Anne Residence Allure SJA, LLC
Managing Member:
Joel Landau 50.0%
Members:
Marvin Rubin 25.0%
Solomon Rubin 25.0%
Character and Competence - Background
Facilities Reviewed
Nursing Homes
Linden Center for Nursing and Rehabilitation 01/2013 to present
Crown Heights Center for Nursing and Rehabilitation 01/2013 to present
Hamilton Park Nursing and Rehabilitation Center 08/2009 to present
Hopkins Center for Rehabilitation and Healthcare 03/2012 to present
King David Nursing and Rehabilitation Center 01/2015 to present
New Jersey Nursing Home
Norwood Terrace Health Center 04/2005 to present
Licensed Home Care Services Agency (LHCSA)
True Care, Inc. 03/2011 to present

Individual Background Review

Joel Landau is the Director of Care to Care, LLC, a radiology benefit management company. He is also
the owner of The Intelimed Group, a medical contracting and credentialing company and E-Z Bill, a
medical billing company. Joel Landau is a notary public, licensed by the Department of State in New
York State. Mr. Landau discloses the following ownership interests in health facilities:

Linden Center for Nursing and Rehabilitation 01/2013 to present
Crown Heights Center for Nursing and Rehabilitation 01/2013 to present
King David Nursing and Rehabilitation Center 01/2015 to present

Marvin Rubin is a manager at the Hamilton Park Nursing and Rehabilitation Center. Marvin Rubin
discloses the following ownership interests in health facilities:

Linden Center for Nursing and Rehabilitation 05/2013 to present
Crown Heights Center for Nursing and Rehabilitation 04/2013 to present
Hopkins Center for Rehabilitation and Healthcare 03/2012 to present
Hamilton Park Nursing and Rehabilitation Center 12/2012 to present
King David Nursing and Rehabilitation Center 01/2015 to present
True Care, Inc. 03/2011 to present
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Solomon Rubin is the controller for the Grandell Rehabilitation and Nursing Center and the Beach
Terrace Care Center. He is also a manager at Hamilton Park Nursing and Rehabilitation Center.
Solomon Rubin discloses the following ownership interests in health facilities:

Hamilton Park Nursing and Rehabilitation Center 08/2009 to present
Linden Center for Nursing and Rehabilitation 05/2013 to present
Crown Heights Center for Nursing and Rehabilitation 04/2013 to present
King David Nursing and Rehabilitation Center 01/2015 to present
Norwood Terrace Health Center (NJ) 2000 to present

Character and Competence - Analysis
No negative information has been received concerning the character and competence of the applicants.

A review of operations for Hopkins Center for Rehabilitation and Healthcare for the period identified
above reveals that the facility was fined $10,000 pursuant to a Stipulation and Order for surveillance
findings on February 29, 2012. Deficiencies were found under 10 NYCRR 415.3(c)(I)(ii) — Right to
Refuse; Formulate Advanced Directives. A review of operations for Hopkins Center for Rehabilitation and
Nursing for the time periods indicated above results in a conclusion of substantially consistent high level
of care since there were no repeat enforcements.

A review of operations for Linden Center for Nursing and Rehabilitation, Hopkins Center for Rehabilitation
and Healthcare, Hamilton Park Nursing and Rehabilitation Center, Crown Heights Center for Nursing and
Rehabilitation, and King David Nursing and Rehabilitation Center for the period identified above, results in
a conclusion of substantially consistent high level of care since there were no enforcements.

A review of operations the Norwood Terrace Health Center in Plainfield, New Jersey for the period
identified above, results in a conclusion of substantially consistent high level of care since there were no
enforcements.

A review of the licensed home care services agency True Care, Inc. reveals that a substantially
consistent high level of care has been provided since there were no enforcements.

Project Review

No changes in the program or physical environment are proposed in this application. No administrative
services or consulting agreements are proposed in this application. The facility is in compliance with the
CMS 2013 sprinkler mandate.

Conclusion

No negative information has been received concerning the character and competence of the proposed
applicants. All health care facilities are in substantial compliance with all rules and regulations. The
individual background review indicates the applicants have met the standard to provide a substantially
consistent high level of care as set forth in Public Health Law §2801-a(3).

Recommendation
From a programmatic perspective, contingent approval is recommended.
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Financial Analysis |

Asset Purchase Agreement
The applicant has submitted an executed operations transfer agreement for the purchase of the
operations of Saints Joachim and Anne Nursing and Rehabilitation Center, which is summarized below:

Date: February 23, 2015

Seller: Saints Joachim and Anne Nursing and Rehabilitation Center

Purchaser: Allure SJA, LLC

Asset Acquired: Business and operations of the Facility; trademarks, copyrights, marketing

materials, tools or reports; accounts receivables on or before Closing; Seller’s rights
under any 3rd party programs, excluding amounts due/not yet paid for services
rendered by Seller for periods prior to Closing; all equipment, furniture, appliances,
tools, supplies, other personal property owned by Seller; all leases, contracts, other
agreements, which Buyer expressly elects to assume; all rights to telephone,
facsimile numbers, name “Saints Joachim and Anne Nursing and Rehabilitation
Center”, policy/procedure manuals, intellectual property and/or software; all
residents funds held in trust; all security deposits held by Seller; all retroactive rate
increases and/or lump sum payments from any source.

Excluded Assets: | All Seller's right, title, interest in the following as of Closing: Personal property; All
cash, deposits (other than residents') & cash equivalents; all bank accounts in
name of Seller, any investments, marketable securities and accrued interest &
dividends owned by Seller; proceeds of pending Universal Settlement with NYS
Assumed Liabilities and obligations related to the operation of the Facility and the Nursing
Liabilities: Home on or after the Closing Date and all of the liabilities and obligations of Seller
arising under the Assumed Contracts, to the extent such liabilities and obligations
relate to any period on or after the Closing Date.

Purchase Price: $5,000,000 for basic assets less total amount of Assumed Payables (those not
allocated under RE Contract), less aggregate amount of reimbursement from
Medicaid; less any amount pursuant to Section 10.10 (bed reduction clause)
Payment of Paid in full, via wire transfer, on Closing Date

Purchase Price:

The financing of the purchase price is proposed to be satisfied as follows:

Members’ Equity $500,000
Loan (10-year term at 5% interest rate) $4,500,000
Total $5,000,000

A letter of interest has been provided by Willow Capital Group at the terms noted above, for the purchase
of the operations.

The applicant has submitted an affidavit, which is acceptable to the Department, in which the applicant
agrees, notwithstanding any agreement, arrangement or understanding between the applicant and the
transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to the facility
and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the Public
Health Law with respect to the period of time prior to the applicant acquiring its interest, without releasing
the transferor of its liability and responsibility. Currently, the facility has no material outstanding Medicaid
liabilities.
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Real Estate Purchase Agreement

Surf Holdings, LLC entered into a real estate purchase agreement with Saints Joachim and Anne
Nursing and Rehabilitation Center in February 2015, for the acquisition of the property as shown below.
The agreement is considered draft as the document is signed but not dated.

Date: February 2015 (signed, but day not provided)

Seller: Saints Joachim and Anne Nursing and Rehabilitation Center

Buyer: Surf Holdings, LLC

Purchased: Parcel of real property and improvements constructed thereon a 200-bed RHCF

located at 2720 Surf Avenue, Brooklyn, NY 11224

Purchase Price: | $30,000,000

Payment of $1,750,000 Deposit; $18,250,000 paid at Closing; $10,000,000 Promissory Note to
Purchase Price: | Seller at Closing; Note Terms: 15 years at Prime+0.25% per annum to maximum of
4.0% per annum. Interest paid monthly in arrears. Principal paid semi-annual. At
Purchaser's option "certain accounts payable may be assumed at Closing and the
Purchaser shall receive a credit for such assumed accounts payable against the
Purchase Price."

Financing: Member equity of $3,000,000 and $27,000,000 financed at 4.75% with a 10-year
term and 25-year amortization.

Affidavits have been received by all members committing to personally fund the balance of the loan
payment at the end of the 10-year term if refinancing is unavailable.

Lease Agreement
The applicant has submitted a draft lease agreement, the terms of which are summarized as follows:

Date: January 12, 2015

Premises: A 200-bed RHCF located at 2720 Surf Avenue, Brooklyn, NY 11224

Landlord: Surf Holdings, LLC of 199 Lee Avenue, Suite 182, Brooklyn, NY 11211

Tenant; Allure SJA LLC, dba Saints Joachim & Anne Nursing

Terms: 20 years commencing on the execution of the lease, with option of 2
extensions with each extension a period of 5 years.

Rental: Base rent of $3,500,000 per annum, with an additional 3% increase on each
anniversary date, paid monthly in advance.

Provisions: Triple Net Lease. Tenant is responsible for taxes, general liability insurance,
utilities and maintenance.

The applicant has submitted an affidavit attesting to the non-arm’s length relationship between the
landlord and the operating entity.

Operating Budget
The applicant has provided an operating budget, in 2015 dollars, for the first year subsequent to the
change in ownership, summarized as follows:

Per Diem Year One
Revenues:
Medicaid $285.01 $12,178,330
Medicare $606.34 10,512,725
Private/Other $524.27 4,856,272
Total Revenues $27,547,327
Expenses:
Operating $22,185,364
Interest 572,754
Depreciation and Rent 4,480,000
Total Expenses $27,238,118
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Net Income $309,209

Total Patient Days 69,350
Occupancy % 95.00%

The following is noted with respect to the submitted budget:

e Utilization is based upon the historical experience of the existing nursing facility, adjusted for the
initiatives the applicant intends to implement to increase and maintain occupancy. These
initiatives include: providing Total Parenteral Nutrition, IV therapy and transfusion services;
providing onsite urology/bladder scans, bedside flexible endoscopic evaluation of swallowing
exams, and vestibular rehabilitation therapy; and contracting with a respiratory therapist to enable
admission of patients with tracheal tubes.

e Medicaid revenue is based on the facility’s current Medicaid regional pricing rate, which serves as
the current Medicaid Managed Care benchmark payment rate as well.

e Payment rates for all other payors are based on the actual current payment levels for the facility.

e Year 1 cost projections are based on the actual 2014 interim costs incurred by Saints Joachim &
Anne Nursing and Rehabilitation Center adjusted for inflation, increased volume, acquisition
costs, rent and taxes.

e Breakeven utilization is projected at approximately 93.92% or 68,563 patient days for year 1 of
operations.

The utilization, revenue and expense assumptions presented above appear reasonable.

Capability and Feasibility

Allure SJA, LLC d/b/a Saints Joachim & Anne Nursing will acquire the RHCF operating assets for
$5,000,000, which will be funded as follows: $500,000 from member’'s equity, and a $4,500,000 loan for
10 years at 5% interest. A letter of interest from Willow Capital Group has been received. Surf Holdings,
LLC, an affiliate to the applicant with identical ownership, will purchase the real property for $30,000,000.
The purchase price for the real property is proposed to be satisfied with equity of $3,000,000 and a
$27,000,000 loan at 4.75% interest with a 10-year term and 25-year amortization. A letter of interest from
Skyline Capital has been provided. Affidavits have been received from all members committing to
personally fund the balance of the balloon payment at the end of the 10-year term if refinancing is
unavailable. There are no project costs associated with this application.

Working capital requirements are estimated at $1,424,527 based on two months of the first year
budgeted expenses less an adjustment for accounts receivable (A/R) as per the Asset Purchase
Agreement, which states the amount of accounts receivable at the time of purchase will be made
available. Affidavits have been received from each member accepting financial responsibility should this
adjustment be insufficient to meet working capital requirements. BFA Attachment A is a summary of the
net worth of the members which indicates the availability of sufficient funds to meet member equity
requirements totaling $4,924,527, broken down as follows:

e Realty - $3,000,000

e Operating Assets - $500,000

e Working Capital - $1,424,527

Affidavits from Joel Landau and Marvin Rubin have been received which state that they are willing to
contribute resources disproportionate to their ownership percentages to meet any equity requirements.

The submitted budget indicates a net profit of $309,209 for Year 1 of operations. The budget appears
reasonable.
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A transition of nursing home (NH) residents to Medicaid managed care is currently being implemented
statewide. Effective February 1, 2015, all eligible beneficiaries in NYC age 21 and over, in need of long
term placement in a nursing facility, were required to join a Medicaid Managed Care Plan (MMCP) or a
Managed Long Term Care Plan (MLTCP). Saints Joachim & Anne Nursing and Rehabilitation Center is
located in Kings County, and thus, is in the first phase effective February 1, 2015. Under the managed
care construct, Managed Care Organizations (MCOSs) will negotiate payment rates directly with the NH
providers. In order to mitigate the financial impact to NH providers during the transition to managed care,
a department policy, as described in the “Transition of Nursing Home Benefit and Population into
Managed Care Policy Paper,” provided further guidance requiring MCOs to pay the benchmark Medicaid
FFS rate, or a negotiated rate acceptable to both plans and NHs, for 3 years after a county has been
deemed mandatory (phased in) for NH population enroliment. As a result, the benchmark FFS rate
remains a reliable basis for assessing NH Medicaid revenues through to January 31, 2018 (NYC).

BFA Attachments B and C are the pro-forma balance sheets of Allure SJA, LLC d/b/a Saints Joachim &
Anne Nursing and Surf Holdings, LLC, respectively, which indicates a positive members’ equity of
$1,924,527 as of Day 1 of operations for the facility, and a positive members’ equity of $3,000,000 as of
Day 1 for the realty entity.

BFA Attachment D is a summary of the 2012 and 2013 certified and 2014 internal financial statements of
Saints Joachim & Anne Nursing and Rehabilitation Center. As shown, the entity had an average negative
working capital position and an average positive net asset position. The applicant indicated that the
negative working capital was due to cash flow issues. Accounts payable and accrued expenses
increased from $1,338,934 in 2012 to $1,719,170 in 2014, and the amount due to related parties
increased from $314,857 in 2012 to $1,662,428 in 2014. The facility made a conscious effort in 2014 to
reduce its negative working capital position, which resulted in the entity going from a negative position of
$3,179,005 in 2013 to a negative $2,693,725 in 2014. In addition, the facility went from an operating loss
of $275,291 in 2013 to an operating gain of $411,104 in 2014. The $1,662,428 due to related parties,
which is a significant portion of the negative working capital position, will be paid by the current operator
upon closing of the sale with the applicant.

All of the proposed members have current ownership interests in Crown Heights Center for Nursing and
Rehabilitation, a 295-bed RHCF located in Brooklyn, and Linden Center for Rehabilitation and Nursing
Center, a 280-bed RHCF also located in Brooklyn. Solomon Rubin and Marvin Rubin have ownership
interests in Hamilton Park Nursing and Rehabilitation Center, a 200-bed RHCF located in Brooklyn.
Marvin Rubin also has ownership interest in Hopkins Center for Rehabilitation and Healthcare, a 288-bed
RHCF in Brooklyn.

All of the proposed members have pending ownership interests in the following facilities, which received
Public Health and Health Planning Council approval for the transfer of ownership, but the contingency
satisfaction/ownership transfer has not been finalized to date:

e Bedford Center for Nursing and Rehabilitation, a 200-bed RHCF located in Brooklyn;

e Nostrand Center for Nursing and Rehabilitation, a 157-bed RHCF located in Brooklyn; and

o King David Nursing and Rehabilitation Center, a 271-bed RHCF located in Brooklyn.

Mr. Joel Landau was appointed Receiver of Greater Harlem Nursing Home, a 200-bed RHCF located in
New York City, effective in May 2014. The same members of this CON application have submitted CON
# 141120, which is still pending, to become the permanent operators of Greater Harlem Nursing Home.
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BFA Attachment E is a 2012 through 2014 financial summary of operations for the members’ affiliated

RHCFs, which shows the following:

e Hopkins Center for Rehabilitation and Healthcare generated an average positive net income of
$4,927,898 and an average positive working capital of $1,804,028 for the period 2012-2013. As of
the 10-months ended October 31, 2014, the working capital position was $4,523,779 with net
operating income of $5,444,494.

e Hamilton Park Nursing and Rehabilitation Center had a negative working capital of $4,945,419 in
2013, an increase from negative working capital of $691,427 in 2012. Effective January 24, 2014, the
facility added 50 additional RHCF beds, bringing the total RHCF beds to 200. The costs related to
the increase in beds is reflected in the 2013 increase in current liabilities:

0 Accounts payable and accrued expenses increased from $2,838,324 in 2012 to $4,368,470
in 2013 due to issues with vendors. The facility has been addressing these concerns in 2014
and 2015.

0 The facility took out a $2,000,000 line of credit in 2013 which increased current liabilities.

0 The facility incurred a liability of $984,623 due to Hamilton Park Realty, LLC, which is a
related entity of Hamilton Park.

0 The 6-months ended June 30, 2014 interim profit and loss statement reveals a net operating
income of $272,769. The balance sheet has not been provided for any portion 2014 to date.

e Crown Heights Center for Nursing and Rehabilitation is a newly acquired facility, with ownership
effective January 24, 2014. As of September 30, 2014, Crown Heights had a profit from operations of
$183,851 and a negative working capital position of $271,650. The facility was in receivership prior to
applicant members’ ownership.

e Linden Center for Nursing and Rehabilitation Center is a newly acquired facility, with ownership
effective May 28, 2013. In mid-2014 the facility was certified to operate an additional 40 permanent
RHCF beds, which had been operated only as emergency beds since Superstorm Sandy, bringing
the total RHCF beds to 280. This facility had a positive net income of $1,268,248 in 2013 and a
positive net income of approximately $1.9 million as of September 30, 2014. The entity had a
negative working capital position of $1,974,310 in 2013 due primarily to a loan payable of $3.25
million. The members paid down $1.8 million of the loan in January 2014. The balance sheet has not
been provided for any portion of 2014 to date.

Subject to the noted contingencies, the applicant has demonstrated the capability to proceed in a
financially feasible manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Net Worth Statement of the Members of Allure SJA, LLC d/b/a Saints Joachim
& Anne Nursing

BFA Attachment B Pro-Forma Balance Sheet - Allure SJA, LLC, d/b/a Saints Joachim & Anne
Nursing

BFA Attachment C Pro-Forma Balance Sheet - Surf Holdings, LLC

BFA Attachment D Saints Joachim & Anne Nursing and Rehabilitation Center - Financials

BFA Attachment E Financial Summary - Affiliated Residential Health Care Facilities of the
Members

BNHLC Attachment A Quality Measures and Inspection Report
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of June, 2015 having
considered any advice offered by the Regional Health Systems Agency, th