STATE OF NEW YORK
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL

AGENDA
October 11, 2018

Immediately following the Special Establishment and Project Review Committee meeting
which is to begin immediately following the Committee on Codes, Regulations and
Legislation meeting
(Codes scheduled to begin at 9:30 a.m.)

New York State Department of Public Service Commission Offices
90 Church Street
4™ Floor Board Room, NYC

I.  INTRODUCTION OF OBSERVERS

Jeffrey Kraut, Chair

II. APPROVAL OF MINUTES

June 7, 2018 Meeting Minutes

I11. REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Report of the Department of Health

Howard A. Zucker, M.D., J.D., Commissioner of Health

IV. REGULATION

Report of the Committee on Codes, Reqgulations and Legislation

Angel Gutiérrez, M.D., Chair of the Committee on Codes, Regulations
and Legislation

For Adoption

18-03 Amendment of Section 405.4 of Title 10 NYCRR (Medical Staff — Sepsis Protocols)
For Information

18-12 Addition of Section 405.34 to Title 10 NYCRR (Stroke Services)

18-01 Amendment of Section 400.18 of Title 10 NYCRR (Statewide Planning and Research
Cooperative System (SPARCS))



V.

PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson, Chair of Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation

1. 172101 C Coney Island Hospital Contingent Approval
(Kings County)

CATEGORY 2: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
« Without Dissent by HSA
+« Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation

1. 181304 C Arnot Ogden Medical Center Contingent Approval
(Chemung County)
Mr. Robinson — Recusal

2. 181334 C Samaritan Hospital Contingent Approval
(Rensselaer County)
Dr. Bennett - Interest

3. 181404 C Albany Medical Center Hospital Contingent Approval
(Albany County)
Dr. Bennett - Interest

CATEGORY 3: Applications Recommended for Approval with the Following:
+ No PHHPC Member Recusals

X/

¢+ Establishment and Project Review Committee Dissent, or
+ Contrary Recommendations by HSA

NO APPLICATIONS
2



CATEGORY 4: Applications Recommended for Approval with the Following:

«» PHHPC Member Recusals

+«+ Establishment and Project Review Committee Dissent, or

% Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without

Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

B. APPLICATIONS FOR ESTABLISHMENT AND

CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,

Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility
1. 181448 E Brooklyn Surgery Center
(Kings County)

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility
1. 181307 E Ajay 28 LLC d/b/a New York
Preventive Health Center
(Queens County)

Dialysis Services — Establish/Construct

Number Applicant/Facility

1. 182012 B Ditmas Park Dialysis Center, LLC
(Kings County)

2. 181419 B Ulster Dialysis, LLC
(Ulster County)

E.P.R.C. Recommendation

Approval

E.P.R.C. Recommendation

Approval

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval



Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 172385 E Grand Great Neck, LLC d/b/a The Contingent Approval
Grand Rehabilitation and
Nursing at Great Neck
(Nassau County)

Certificates

Restated Certificate of Incorporation

Applicant E.P.R.C. Recommendation
Faxton-St. Luke’s Healthcare Foundation Approval
CATEGORY 2: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
« Without Dissent by HSA
« Without Dissent by Establishment and Project Review Committee

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 181333 E Lynbrook Surgery Center, LLC Contingent Approval
(Nassau County)
Mr. Kraut — Recusal

2. 181438 E North County EC, LLC d/b/a The  Approval
New York Eye Surgical Center
(Saratoga County)
Dr. Rugge — Recusal

Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 172387 E Grand South Point, LLC d/b/a The Contingent Approval
Grand Rehabilitation
and Nursing at South Point
(Nassau County)
Mr. Kraut - Interest

2. 181219 E AGA Operating LLC d/b/a The Contingent Approval
Brook at High Falls Nursing and
Rehabilitation Center
(Monroe County)
Mr. Thomas - Interest
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181050 E

181366 E

181367 E

181387 E

Nesconset Operating LLC d/b/a
The Hamlet Rehabilitation

and Healthcare Center at
Nesconset

(Suffolk County)

Mr. La Rue - Recusal

Port Jefferson Operating, LLC
d/b/a Waters Edge Rehab &
Nursing

at Port Jefferson

(Suffolk County)

Mr. La Rue - Recusal

Glengariff Operating, LLC d/b/a
Glengariff Rehabilitation

and Healthcare Center

(Nassau County)

Mr. La Rue - Recusal

Verrazano Nursing Home
(Richmond County)
Ms. Carver-Cheney — Recusal

Certified Home Health Agencies — Establish/Construct

Number
1. 181348 E
CATEGORY 3:

CON Applications

Applicant/Facility

North Shore Home Care
(Westchester County)
Mr. Kraut — Recusal

+* No PHHPC Member Recusals
¢+ Establishment and Project Review Committee Dissent, or
¢+ Contrary Recommendations by or HSA

Diagnostic and Treatment Centers — Establish/Construct

1.

Number

172420 B

Applicant/Facility

Doral Medical and Multispecialty

Facility, LLC d/b/a Doral Medical

and Multispecialty Center
(Kings County)
Dr. Bennett — Opposed at EPRC

Contingent Approval

Contingent Approval

Contingent Approval

Approval

E.P.R.C. Recommendation

Contingent Approval

Applications Recommended for Approval with the Following:

E.P.R.C. Recommendation

Contingent Approval



Dialysis Services — Establish/Construct

Number Applicant/Facility
1. 181177 B Adira Dialysis, LLC d/b/a Adira
Dialysis Center
(Westchester County)

Dr. Bennett — Abstained at EPRC
Dr. Berliner — Abstained at EPRC
Dr. Martin — Abstained at EPRC

E.P.R.C. Recommendation

Contingent Approval

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
«+ Establishment an Project Review Committee Dissent, or

o,

% Contrary Recommendation by HSA
NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without

Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications

Acute Care Services — Establish/Construct

Number Applicant/Facility
1. 172379 E St. Peter’s Health Partners
(Albany County)
2. 181279 E Cortland Regional Medical
Center Inc.

(Cortland County)
Mr. Robinson — Recusal

Dialysis Services — Establish/Construct

Number Applicant/Facility
1. 172364 E True North IV DC, LLC
(Queens County)

Mr. Kraut — Recusal
Mr. Thomas - Recusal

E.P.R.C. Recommendation

Presented at the 10/11/18
Special Establishment/Project
Review Committee

No Recommendation

Presented at the 10/11/18
Special Establishment/Project
Review Committee

No Recommendation

E.P.R.C. Recommendation

No Recommendation



2. 172411 E True North V DC, LLC
(Kings County)
Mr. Kraut — Recusal
Mr. Thomas - Recusal

HOME HEALTH AGENCY LICENSURES

Affiliated with Assisted Living Programs (ALPs)

Number Applicant/Facility

181266 E The Elliot at New Rochelle LLC
(Westchester County)

181436 E The Sentinel of Mohegan
Lake LLC
(Westchester County)

Certificates
Certificate of Merger
Applicant

Transitional Living Services of Onondaga County, Inc. and
United Cerebral Palsy and Handicapped Children’s
Association of Syracuse, Inc. into United Cerebral Palsy
and Handicapped Children’s Association of Syracuse, Inc.

VI. NEXT MEETING

November 29, 2018 - Albany
December 13, 2018 — Albany

Vil. ADJOURNMENT

No Recommendation

E.P.R.C. Recommendation

Approval

Approval

E.P.R.C. Recommendation

Presented at the 10/11/18
Special Establishment/Project
Review Committee

No Recommendation



State of New York
Public Health and Health Planning Council

Minutes
August 2, 2018

The meeting of the Public Health and Health Planning Council was held on Thursday,
August 2, 2018 at the Empire State Plaza, Concourse Meeting Room 6, Albany.
Chairman, Jeffrey Kraut presided.

COUNCIL MEMBERS PRESENT

Ms. Judy Baumgartner Mr. Harvey Lawrence

Dr. John Bennett Dr. Glenn Martin

Dr. Howard Berliner Mr. Peter Robinson

Dr. Jo Ivey Boufford Dr. John Rugge

Dr. Lawrence Brown Dr. Theodore Strange

Dr. Angel Gutierrez Mr. Hugh Thomas

Mr. Thomas Holt Dr. Kevin Watkins

Dr. Gary Kalkut Dr. Patsy Yang

Mr. Jeftrey Kraut Ms. Sally Dreslin — Ex-officio
Mr. Scott La Rue

DEPARTMENT OF HEALTH STAFF PRESENT

Mr. Charles Abel Ms. Robert Lis

Ms. Suzanne Barg Ms. Sylvia Pirani — via phone
Ms. Barbara DelCogliano Ms. Tracy Raleigh

Ms. Alejandra Diaz Ms. Gilda Riccardi

Ms. Rebecca Gray Mr. Daniel Sheppard

Mr. Mark Furnish Ms. Lisa Thomson

Dr. Eugene Heslin Ms. Lisa Ullman

Ms. Colleen Leonard Mr. Richard Zahnleuter

Mr. George Macko
Ms. Adrienne Mazeau

INTRODUCTION

Mr. Kraut called the meeting to order and welcomed Executive Deputy
Commissioner Dreslin, Council members, meeting participants and observers.

APPOINTMENT OF HUGH THOMAS

Mr. Kraut welcomed Mr. Hugh Thomas who had been appointed to serve on the Council.
Mr. Kraut advised that Mr. Thomas will serve a member of the Establishment and Project
Review Committee. Please refer to page 2 of the attached transcript.



CHARLES ABEL RETIREMENT

Mr. Kraut announced that Mr. Abel will be retiring from State service. On behalf of the
Council, Mr. Kraut and Dr. Boufford signed a Resolution of Appreciation and thanked Mr. Abel
for his years of dedications to the Council. Please refer to pages 4 through 7 of the attached
transcript.

APPROVAL OF THE MINUTES OF JUNE 7, 2018

Mr. Kraut asked for a motion to approve the June 7, 2018 Minutes of the Public Health
and Health Planning Council meeting. Dr. Berliner motioned for approval which was seconded
by Mr. Robinson. The minutes were unanimously adopted. Please refer to page 8 of the
attached transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Next, Mr. Kraut introduced Ms. Dreslin to give a report on the Department of Health
report.

Ms. Dreslin updated the Council on the Department’s launch of four regional cancer
studies, elimination of Hepatitis C initiatives, medical marijuana, announcement of ABEL
New York launch, tick and mosquito borne illness prevention and surveillance, and continued
efforts to protect reproductive health services.

Ms. Dreslin concluded her report. To read the complete report and questions from the
Members, please see pages 8 through 26 of the attached transcript.

Office of Primary Care and Health Systems Management Activities

Mr. Kraut t introduced Mr. Sheppard to give an update on the Activities of the Office of
Primary Care and Health Systems Management.

Mr. Sheppard updated the Council members on the recommendations and discussion
items from the PHHPC September 2017 Retreat and provided a handout to the PHHPC members
which is posted on the Department of Health’s webpage.

Mr. Sheppard concluded his report. To read the complete report please see pages 26
through 52 of the attached transcript.

Office of Public Health Activities

Mr. Kraut t introduced Ms. Mazeau to give the Office of Public Health report.

Ms. Mazeau reported on the Department’s efforts in undertaking cancer research
initiatives for areas of the State with higher than expected rates of cancer diagnosis. Ms. Mazeau
also reported on the Department’s efforts to reduce maternal mortality and maternal depression
and discussed the Department’s implementation of the PHHPC’s decision to incorporate public
health considerations into the Certificate of Need Process.

2



Ms. Mazeau concluded her report, to view the complete report, please see pages 52
through 56 of the attached transcript.

Mr. Kraut thanked Ms. Mazeau for her report and introduced Dr. Boufford to give an
update on the activities of the Public Health Committee.

PUBLIC HEALTH SERVICES

Dr. Boufford began her report and presented a power point presentation. Dr. Boufford
gave a progress report on the revised five year plan for the Prevention Agenda as well as
explaining how other New York State agencies are advancing their work for the Prevention
Agenda. Dr. Boufford advised the Committee will prepare a final draft of the report and will
come back to the Council in December for the Council members adoption.

Dr. Boufford concluded her report, to view the complete report, please see pages 56
through 66 of the attached transcript.

REGULATION

Mr. Kraut introduced Dr. Gutierrez to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Adoption

18-04 Amendment of Parts 402, 403, 700, 763, 765, 766, 793, 794, and 1001 of
Title 10 NYCRR (Criminal History Record Checks and Advanced Home Health Aides)

Dr. Gutiérrez described For Adoption the proposed Amendment of Amendment of Parts
402, 403, 700, 763, 765, 766, 793, 794, and 1001 of Title 10 NYCRR (Criminal History
Record Checks and Advanced Home Health Aides) and motioned for adoption. Dr. Berliner
seconded the motion. The motion carried. Please see page 66 of the transcript.

For Information

18-10 Amendment of Sections 405.7 and 751.9 of Title 10 NYCRR (Patients’ Bill of Rights)

Dr. Gutiérrez described For Information the proposed Amendment of Sections 405.7 and
751.9 of Title 10 NYCRR (Patients’ Bill of Rights). Please see pages 66 and 67 of the transcript.

Mr. Kraut then moved to the next item on the agenda and introduced Dr. Kalkut to give the
Report of the Committee on Establishment and Project Review.



PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Dr. Kalkut, Vice Chair, Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Hospice Services - Construction

Number Applicant/Facility Council Action
181260 C Hudson Valley Hospice Contingent Approval
(Dutchess County)

Dr. Kalkut called application 181260 C and motioned for approval. Dr. Berliner
seconded the motion. The motion carried. Please see pages 80 and 81 of the attached transcript.

Residential Health Care Facilities - Construction

Number Applicant/Facility Council Action
181155 C Oxford Nursing Home Contingent Approval
(Kings County)

Dr. Kalkut called application 181155 C and motioned for approval. Dr. Berliner
seconded the motion. The motion carried. Please see pages 81 through 84 of the attached
transcript.

CATEGORY 2: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Without Dissent by HSA
++ Without Dissent by Establishment and Project Review Committee

NO APPLICATIONS
CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

NO APPLICATIONS
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CATEGORY 4: Applications Recommended for Approval with the Following:

s PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals
NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications

Ambulatory Surgery Center - Construction

Number Applicant/Facility Council Action
181206 C OMNI Surgery Center Disapproved
(Oneida County)

Dr. Kalkut introduced application 181206 C and motioned for approval, Dr. Berliner
seconded the motion. The motion to approved failed. Dr. Gutiérrez motioned for disapproval
which was seconded by Dr. Brown. The motion to disapprove passed. Please see pages 84
through 96 of the attached transcript for the members complete discussion.

B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action

172395 E Queens Endoscopy ASC, LLC Contingent Approval
(Queens County)



Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility Council Action

181112 E Clinton Square Operations, LLC Contingent Approval
d/b/a Bishop Rehabilitation
and Nursing Center
(Onondaga County)

181144 E Park Terrace Care Center Approval
(Queens County)

181165 E Queens Nassau Rehabilitation and ~ Approval
Nursing Center
(Queens County)

Dr. Kalkut called applications 172395, 181112, 181144 and 181165 and motioned for
approval. Dr. Gutiérrez seconded the motion. The motion to approve carried. Please see pages
96 and 97 of the attached transcript.

Certificates

Certificate of Dissolution

Applicant Council Action
Genesee Valley Group Health Association Approval
Ruby Weston Manor Approval

Dr. Kalkut called Genesee Valley Group Health Association and Ruby Weston Manor for
approval for consent to file their Certificate of Dissolutions and motioned for approval.
Dr. Gutiérrez seconded the motion. The motion to approve carried. Please see page 97 of the
transcript.

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications




Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility Council Action

172313 E Kingston NH Operation LLC d/b/a  Contingent Approval
Ten Broeck Center
for Rehabilitation & Healing
(Ulster County)
Ms. Carver-Cheney — Recusal (not
present at meeting)

Dr. Kalkut called application 172313 and noted for the record that Ms. Carver-Cheney
declared a conflict of interest but was not present at the meeting. Dr. Kalkut motioned for
approval, Dr. Gutiérrez seconded the motion. The motion to approval carried. Please see pages
97 and 98 of the transcript.

181046 E Martine Center for Rehabilitation =~ Contingent Approval
and Nursing
(Westchester County)
Dr. Kalkut - Recusal

Mr. Robinson called application 181046 and noted for the record that Dr. Kalkut has
declared a conflict of interest and has exited the meeting room. Mr. Robinson motioned for
approval, Dr. Berliner seconded the motion. The motion to approval carried with Dr. Kalkut’s
recusal. Dr. Kalkut returned to the meeting room. Please see pages 99 and 100 of the transcript.

181182 E MARNC Operating LLC Contingent Approval
d/b/a Massena
Rehabilitation & Nursing Center
(St. Lawrence County)
Mr. La Rue — Recusal

Mr. Robinson called application 181182 and noted for the record that Mr. La Rue has
declared a conflict and has exited the meeting room. Mr. Robinson motioned for approval.
Dr. Gutiérrez seconded the motion. The motion to approve carried with Mr. La Rue’s noted
recusal. Mr. La Rue returned to the meeting room. Please see pages 100 and 101 of the
transcript.

Certificates

Restated Certificate of Incorporation

Applicant Council Action
The Frederick Ferris Thompson Hospital Approval

Mr. Robinson — Recusal
Mr. Thomas - Recusal



Dr. Kalkut called The Frederick Ferris Thompson Hospital request to file the Restated
Certificate of Incorporation and noted for the record that Mr. Robinson and Mr. Thomas has
declared conflicts of interests and have exited the meeting room. Dr. Kalkut motioned for
approval, Dr. Gutiérrez seconds the motion. The motion passes with the noted recusals.

Mr. Robinson and Mr. Thomas return to the meeting room. Please see page 101 of the attached
transcript.

CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

CON Applications

Ambulatory Surgery Centers— Establish/Construct

Number Applicant/Facility Council Action
181152 E Roosevelt Surgery Center, LLC Approval

d/b/a Manhattan Surgery Center

(New York County)

Dr. Kalkut introduced application 181152 and motioned for approval. Dr. Gutiérrez
seconded the motion. The motion to approve carried. Please see pages 101 and 102 of the
transcript.

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

CON Applications

Acute Care Services — Establish/Construct

Number Applicant/Facility Council Action
181251 E South Nassau Communities Contingent Approval
Hospital
(Nassau County)

Dr. Martin — Recusal (not present)
Dr. Bennett — Opposed
Dr. Rugge - Abstained

Dr. Kalkut called application 181251 and noted for the record that Dr. Martin had
declared a conflict of interest but was not present at the meeting. Dr. Kalkut motioned for
approval and Dr. Berliner seconded the motion. The motion carried with Dr. Bennett’s
opposition and Dr. Rugge’s abstention. Please see pages 102 and 103 of the transcript.
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Certified Home Health Agency — Establish/Construct

Number Applicant/Facility Council Action
181084 E Willcare Contingent Approval
(Erie County)

Ms. Baumgartner - Recusal
Dr. Gutiérrez - Abstained
Dr. Watkins — Recusal

Dr. Kalkut called application 181084 and noted for the record that Ms. Baumgartner and
Dr. Watkins have conflicts and have exited the meeting room. Dr. Kalkut motioned for approval
with Dr. Berliner seconding the motion. The motion carried with Dr Gutiérrez abstaining and
Ms. Baumgartner and Dr. Watkins recusals. Ms. Baumgartner and Dr. Watkins returned to the
meeting room. Please see page 103 of the transcript.

CATEGORY 5: Applications Recommended for Disapproval by OHSM or Establishment
and Project Review Committee - with or without Recusals

Residential Health Care Facility — Establish/Construct

Number Applicant/Facility Council Action
172198 E Leroy Operating LLC d/b/a Leroy = Deferred
Village Green Nursing

and Rehabilitation Center
(Genesee County)

Dr. Kalkut noted for the record that application 172198 has been deferred. Please see
page 104 of the transcript.

CATEGORY 6: Applications for Individual Consideration/Discussion

HOME HEALTH AGENCY LICENSURES

Affiliated with Assisted Living Programs (ALPs)

161026 E Foundation for the Elderly Inc Approval
d/b/a Atlantis Home Care
(Queens County)

Dr. Kalkut called application 161026 and motioned for approval. Dr. Gutiérrez seconded
the motion. The motion to approve carried. Please see page 104 of the transcript.

172165 E Utica LHCSA, LLC d/b/a Oneida  Contingent Approval
Home Care
(Oneida County)
Dr. Kalkut - Recusal

9



Mr. Robinson called application 172165 and noted for the record that Dr. Kalkut has
declared a conflict and has exited the meeting room. Mr. Robinson motioned for approval.
Dr. Gutiérrez seconds the motion. The motion carried with Dr. Kalkut’s noted recusal.

Dr. Kalkut returned to the meeting room. See pages 104 and 105 of the transcript.

Changes of Ownership with Consolidation

181393 E Community Care Companions, Contingent Approval
Inc. d/b/a Interim
Healthcare of New York
(Monroe County)
Mr. Robinson - Interest
Mr. Thomas — Interest

Lastly, Mr. Robinson called application 181393 and notes for the record that he and
Mr. Thomas have an interest. Mr. Robinson motions for approval. Dr. Gutiérrez seconds the
motion. The motion to approve carries. Please see page 105 of the transcript.

ADJOURNMENT:

Mr. Kraut announced the upcoming PHHPC meetings and adjourned the meeting.
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NEW YORK STATE DEPARTMENT OF HEALTH
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL
FULL COUNCIL MEETING
AUGUST 2, 2018
OGS MEETING ROOM 6, ALBANY, NEW YORK
JEFF KRAUT: Thank you very much Dr. Gutierrez. And

welcome everybody. I’'m Jeff Kraut, and I have the privilege to
call to order the August 2 meeting of the Public Health and
Health Planning Council, and welcome our members, Executive
Deputy Commissioner Dreslin, participants, and observers. And
I'm going to remind everybody that the audience is open, this
and the audience that this meeting is subject to the open
meeting law and is broadcast over the internet. The webcast can
be accessed from the Department of Health’s website at
NYHEALTH.GOV. These on-demand webcasts are going to be
available no later than seven days after the meeting with a
minimum of 30 days and then a copy is going to be retained in
the Department for up to four months. In order to make the
meeting successful because we’re doing synchronized captioning,
it’s important that we don’t speak over each other. Obviously we
can’t caption it appropriately if two people are speaking at the
same time. When you speak for the first time, please identify

your name and briefly identify yourself as a council member or a
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member of DOH staff. This will be very helpful to us. And just
remember the microphones are hot, mics mean they pick up every
sound and therefore try to minimize the rustling of papers. Be
sensitive about any personal conversations, sidebars, snide
comments. The microphones will pick that up as well and you’ll
be embarrassed for an eternity. As a reminder, our audience,
there’s a form that needs to be filled out before you enter the
meeting room, and that’s going to record your attendance at this
meeting. It’s required by the joint commission on public ethics
in accordance with executive law section 166. We also post this
form on the Department of Health’s website at NYHEALTH.GOV under
the certificate of need section, so in the future you can fill
out the form prior to entering the council meeting, and we
really appreciate your assistance, cooperation in fulfilling our
duties as to do it.

Before I get into today’s agenda, it’s my pleasure to
welcome Hugh Thomas, our newest member, and the Governor has
nominated and the senate has confirmed Mr. Thomas to serve as a
member of the Public Health Council. He’s sitting there in the
standard seat, farthest away from the dais as a new member.
Please welcome Mr. Thomas. And hopefully everybody should come
up when we have a break, which will mean after the meeting is
over, that Mr. Thomas joins us from the Rochester Regional

Health where he serves as the executive vice president, chief
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administrative officer, and the general counsel of the
organization. That perspective and the wealth of knowledge and
experience we fully expect will be an asset to the council as we
continue with our charge. We’ve appointed Mr. Thomas to the
Establishment and Project Review Committee where certainly his
expertise and background will add a perspective and his voice to
the work that we do. We will see other committee appointments
that you would like to make and will talk to you about that and
we really look forward and welcome you to serving with us. So
thanks Mr. Thomas. Glad that you can add to our quorum numbers.
And upstate, that guarantees us at least another body in Albany
under bad weather in the winter.

So, today this is what we’re going to do; we’re going to go
through the Department of Health reports. We’ll hear from Ms.
Dreslin, then followed by Mr. Sheppard, and Ms. Mazeau that’1ll
give us an update on the public health activities. Dr. Boufford
will provide us a report on the activities of the public health
committee, and then Dr. Gutierrez will present regulations for
our adoption and information. Under the category of project
review establishment, Dr. Kalkut, assuming he arrives, will Dbe
talking about CON applications. Just want to remind everybody
before we do get to that section of the Establishment and
Project Review Committee, that we have, we’ve organized the

agenda by topics or categories which captures our roles and
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responsibilities and we’re going to be batching certificate of
need applications. Please take the time now to take a look at
those batches and how we’ve organized it in the agenda. And if
you’d like a category moved out of a batch so a batch where we
may be voting several applications at once, and you want to pull
one out for a conversation, we’d be more than happy to do that.
Some of you may have already identified to us and we will adjust
it appropriately. And just come up and give Colleen and Tracy
anything that you want. In addition, if you think you are in a
conflict or want to declare an interest and you have not yet
done so, please do so as well before we call the application.
Now, as we mentioned for those of you who were at the
Establishment and Project Review Committee, we have heard that
Charlie Abel is going to be retiring from state service. And
this is going to be his last meeting with us. And Charlie, we
want to take this time to more formally recognize your years of
hard work and dedication that you’ve served in the service of
the council and the service of the state and the service of the
people of New York State. We’re going to really wish you the
best in your endeavors. Now, we have Dr. Boufford and I have
signed a resolution of appreciation for you, but I'm going to
read a little something from it, but how do you do justice to
Charlie? And I suspect they’1ll have a going away party for him

in October. It’1l be a little more humorous than what I’'m going
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to do, but the fact is, if you think, I think Charlie, you were
appointed around 2000? Right? So you’ve served 18 years in a
variety of increasing responsibility. You’ve served four
commissioners. You have probably overseen more applications
than any other person probably who have served in the Department
of Health. I tried to go through the annual reports. I lost
track over 1000s. You’ve probably overseen hundred billion
dollars or more of costs and applications. You’ve been a
guardian over policies. You’ve been a guardian of our process.
And you’ve been guardian I think of the people’s interest in
this state. And so it’s really hard to capture that in a single
document, but I'm going to try. And I'm not going to read all
the therefores, and whereas, but essentially you really served
the citizens of the state. You know, he joined us in 2000 but
you’ve been working for the state for 39 years. It’s an
extraordinary legacy of service, and you expand the
administrations as I said, of commissioner Novello, Daines, Dr.
Shah, Dr. Zucker, and your immense knowledge has earned a much
deserved appointment to serve as deputy director for the Center
of Healthcare Facility Planning, Licensure, and Finance. Your
instrumental in our certificate of need process. You’ve assisted
in the formation of the performing provider systems, $8 billion
of investment. You’ve developed the interim access insurance

fund and developed and coordinated over a billion, probably $1.2
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billion in capital restructuring programs. You’ve served as a
voting member of the dormitory authority, and a myriad of other
responsibilities and accomplishment, and we just want to
recognize you during your years with the Department that you’ve
been really committed to innovating to developing programs to
create efficiency, a high level of quality and service, and
that’s made not only a difference to the citizens of New York
State, but to all the provider communities that we’ve been
dependent upon to be able to innovate and to move forward
through a regulatory framework that at times is challenging and
has a lot of friction, and we really appreciated those times
where you’ve removed the friction and allowed us to move
forward, and at times where you created the friction, I think we
respected it because of the policy. I'm actually departing from
the remarks as you might’ve gathered, but the extemporaneous
issue is you’ve always did it for a deep belief on what the
state should be doing and how we should be serving and the
interest of the Department of Health and the health of the
population. I think for all of that we recognize the content of
your character and the integrity with which you’ve brought to
our system. So we really appreciate that resourcefulness, your
integrity, your work ethic, your professional demeanor, and we
are on behalf of the council, the citizen of New York, the State

of New York, we hold you in the highest esteem as both friend
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and colleague. We offer you wishes for your future health,
happiness and professional achievement, and I would ask
everybody to join us in thanking you for those 39 years of

service.

[applause]
JEFF KRAUT: I will also grant you the opportunity if

you’d like to say anything. With no time limit, Charlie.

CHARLIE ABEL: Well, thank you very much. It’s really been
a privilege to support the council and my goal has always been
to do what I can in whatever capacity I can to improve
healthcare in New York, so hopefully I leave the state’s
healthcare system in a slightly better position that when I

found it. Thank you.

JEFF KRAUT: Well, Thank you so much Charlie, again, and
we wish you well, and like many of your colleagues who preceded
and departed from the Department of Health, we expect after a
two year hiatus we may see you in the back. So we should
actually put little plaques.. never mind. OK. So, but Charlie,
thank you again. And again, there’ll be other opportunities and
I would encourage everybody to go up and give your personal

recollections and thanks after the meeting.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20180802-PHHPC-fullcouncil
3hr 7min

So our next agenda item is the adoption of the minutes, and
may I have a motion for the adoption of the June 7, 2018 PHHPC
meeting. I have a motion by Dr. Berliner. May I have a second?

Mr. Robinson. All those in favor.

[Aye]
The motion is passed. And now I’'m going to turn it over to
Ms. Dreslin who will update the council on the Department’s

activities since our last meeting.

SALLY DRESLIN: Thank you. That’s quite the act to follow.
So good morning. Again, I’'m Sally Dreslin the Executive Deputy
Commissioner here at the Department and it’s a pleasure to be
with you. We’ve had as we usually do, a busy summer so far,
which has included the launch of four regional cancer studies
that were first announced by the Governor in October. The
purpose is to examine cancer trends and potential causes in
areas of the state with higher than expected rates of diagnosis.
As Mr. Kraut mentioned, Adrienne Mazeau our Deputy Director of
the Office of Public Health will speak a little bit in more
detail on that later.

As many of you are aware, Governor Cuomo recently announced
a first in the nation strategy to eliminate hepatitis C.

Including the establishment of a Hepatitis C elimination
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taskforce to advise the state as it implements it’s plan moving
forward. Hepatitis C related deaths have exceeded HIV related
deaths in the state outside New York City since 2007 and with
injection drug use as the most common risk factor, the opioid
epidemic has fueled a rise in Hepatitis C cases. The recently
announced elimination effort allocates $5 million initially with
the goal of stopping the spread of the virus by increasing
access to medications that can cure Hepatitis C and expanding
programs to connect New Yorkers with prevention, screening and
treatment services. New York is also the first state effective
July 1 to authorize Medicaid reimbursement for harm reduction
services including regulations expanding syringe access, syringe
exchange access. ON the medical marijuana front, on July 12, the
Department issued emergency regulations that add opioid
replacement to the 12 qualifying conditions for medical
marijuana use. Registered practitioners may certify patients to
use medical marijuana as a replacement for opioids provided that
the precise underlying condition for which the opioid would
otherwise be prescribed is stated in the patient certification.
This allows patients with severe pain that doesn’t meet the
definition of chronic pain, (currently a condition) to use
medical marijuana as a replacement for opioids. In addition, the
regulation adds opioid use disorder as an associated condition,

allowing those patients who are enrolled in a certified
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treatment program in collaboration with their opioid use
disorder treatment provider to potentially address their
condition with medical marijuana. Medical marijuana has been
shown to be an effective treatment for pain that may also reduce
the chance of opioid dependence which is a critical step in
combating the deadly opioid epidemic that’s effecting people
across the state. To date, there’s 65,446 certified patients,
and 1785 registered practitioners in the state’s medical
marijuana program. Also, as I imagine you’'re aware, the
Department delivered a regulated marijuana impact assessment to
the Governor for his review on July 13. The assessment concludes
that the benefits of a regulated marijuana program outweigh the
potential negative impacts. The assessment concludes that a
regulated marijuana program would enable New York State to
better control licensing, ensure quality control, and consumer
protection, and set age and quantity restrictions. It would also
allow the ability to oversee the production, testing, labeling,
distribution, and sale.

Just last week in recognition of the 20thr anniversary of the
American’s with Disabilities Act, New York launched ABLE New
York, which is a multiagency effort to improve accessibility to
services and programs statewide for New Yorkers with physical
disabilities. DOH is leading the first phase of this effort

beginning with communications and nursing home administrators

10
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identifying programs available to people living with
disabilities in their communities. Updated requirements for
nursing homes surrounding this directive will include
certification requirements, home and community-based services,
evaluations as part of the certificate of need review, a
discharge rights letter for residents and a nursing home
discharge incentive. More to come on that.

Each year during this season, the department of health is
busy focusing our efforts on tick and mosquito borne illness
prevention and surveillance. Just recently, we discovered a new
species of ticks, the Longhorn Tick which is not native to the
United States. 1It’s been confirmed in some areas of Westchester
County. While thought to be more dangerous to livestock than to
people, the same precautions apply for the Longhorn Tick as do
for all tick and mosquito prevention efforts, such as using
repellant, wearing long sleeves and pants when possible, and
always inspecting for ticks after being outside. In June a
summit focused on tick borne diseases was held in Albany to
gather stakeholders to discuss new ideas for controlling the
tick population. At that summit a new public-private partnership
research collaboration with Regeneron Pharmaceuticals and the
Wadsworth Center to advance the diagnosis and treatment of tick

borne diseases was announced. So that’s very exciting.
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And finally, last but not least, building on the Governor’s
top priorities as part of the women’s agenda. In anticipation of
federal action, the Governor is actively working to protect
access to comprehensive reproductive rights, reproductive health
services. Among his efforts in recent months, the Governor’s
directed DFS to require coverage of emergency contraception,
over the counter contraception in commercial plans, and to allow
for 12 months of contraception all at one time versus the
current three months in both commercial and Medicaid.
Additionally, the Governor has requested for the Senate to
return and to vote to codify Roe v. Wade in state law. And most
recently the Governor announced that New York will pursue all
legal actions to right the new proposed federal regulations for
the title 10 program. The Department of Health is very concerned
by these proposed changes to the Title 10 funding that would
severely limit women’s access to family planning services
including abortion services. It is critical that women are able
to know their options. As part of the state’s correspondence
with the US Department of Health and Human Services secretary,
we submitted several pages of comments outlining the harm and
legal affront that the proposed rules would inflict upon the
State’s family planning program, the health of New Yorkers, and

the landscape of health services.
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That wraps up our high level review of some of our

activities this summer, and I'm going to take some questions.

JOHN BENNETT: That’s a lot of exciting things going on. My
question is around Hepatitis C. So, we treat Hepatitis C now
with a drug, with a greater than 90 percent cure rate. I mean,
it’s really awesome. So do we have any, you know, I may just be
ignorant and it may be easily available out there but have we,
do new have any data on the resulting incidents and prevalence
of Hepatitis C in New York State? And then, or do we have any
plans to track that to see how effective has this drug been in
truly eradicating it within the state. And my second question is
a corollary that since my clinical knowledge tells me that the
most likely, in addition to the very small rate of drug failure,
but there is a small rate of drug failures, in addition to that
a rate of, the likelihood of reinfection is most likely
attributed to the needle drug using population. Do we have any

data at all on the rate of reinfection amongst IV drug users?

SALLY DRESLIN: So I think you’re absolutely right to hone
in on those surveillance aspects. Because while I think there
is some surveillance we can certainly do a better job and that’s
going to be part of what the taskforce looks at. It’s going to

be modeled very much on the ending the epidemic for HIV and AIDS
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and so there’s a very significant data collection, communication
of information connecting with treatment and then follow on in
that initiative and I think that the work group for hepatitis C
will be modeling on that. But I know that surveillance will be
a significant portion of it. There’s also the incidence of the
coinfection of HIV and Hepatitis C and how that effects
potentially which drugs are effective and aren’t in curing the
Hepatitis C. And then again, to your point on the injection
drug use being the main risk factor, that again speaks to the
comprehensive approach of all that we’re trying to do with the
opioid epidemic, with syringe exchange access, etc. So it will
certainly heed into it. And I think we’ll look to get some of

that data. Absolutely.

JEFF KRAUT: Dr. Martin, then Dr. Berliner.

GLENN MARTIN: Good morning. Yes, so I wanted to just
follow up on the marijuana, changes to the medical marijuana
regs that you mentioned and the emergency regs. And also I want
to thank you for the information that was provided. Very
helpful.

There are a whole bunch of things we could talk about but I
don’t want to waste the time. The part of it that’s most

concerning, and I’'m saying this as an individual, not
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representing any of the organized medicine who I’'m sure have
more than enough to add during the comment period, I remain
particularly concerned about the reg as it appears to be written
concerning the now approved, I guess, the possibility of using
marijuana in the treatment of opioid addiction. So, the concerns
are on a variety of different levels. One is the evidence-base
as far as I can determine is virtually non-existent. There is
some evidence that cannabidiol might be of use, and in fact at
my institution Dr Heard has done a great deal of research in
that and it does look promising, but obviously that’s not
cannabis pure. And so my concern is basically doing what, again,
do IRBs for a living so it appear to be a large experiment but
not particularly well designed at the moment socially. I'm also
a little concerned because Dr. Brown and I sit on the Behavioral
Health Services Advisory Council. I know this didn’t come up
there at all and we’re both OMH and OASAS, and Dr. Brown is in
the industry and can speak better to it than I am, but I'm very
concerned about how it will work with OASAS regulated facilities
in particular generally speaking the has been you’re
not supposed to be using other drugs when you’re trying to be
abstinent and in fact is urine toxicologies and a bunch of other
things, some that are regulated, some that are just practice.
And I just don’t see how that’s going to turn on a dime and

people are suddenly going to deal with that. And I also notice

15
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there’s the restriction on you have to be in a program, but
we’1ll just point out parenthetically that one of the public
health challenges that has been to try to get physicians out in
the field to be using suboxone more and to be treating people in
private practices or in offices rather than in clinics. And how
this, i1f one honestly believes that marijuana is an important
tool, then why restrict it without that?

And lastly, I would say that I do understand the politics
around that, and in particular the fact that it’s very hard to
do research given it’s bizarre federal current classification as
well as the attorney general saying things that isn’t
necessarily followed up by other people so it’s hard to figure
out what’s going on. But at the very least is that if one of the
reasons for doing this was to make experimentation easier, then
I would ask that we seriously consider, especially with the use
disorder, that it be limited to approved projects that they can
make it available, but you’ve got to be in an approved clinical
trial and you could argue about who would approve it, IRBs,
State, whatever, but I think just doing it willy-nilly was not a
good idea, and I’'m concerned about it. I know there’s a 60 day
comment period where other people will pile on, but during the
60 days 1f there’s any way of restricting or at least very

attentive to what goes on in that particular end of the reg, I'm
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really concerned about.

not.

SALLY DRESLIN: I c

different elements to t

So whatever reaction you might have or

an react. So yeah, I mean, a couple of

hat.

We are working on guidance and we

certainly welcome your feedback on the guidance and you’re

17

right, there is the 60 day comment period for the regulations so

we had the emergency regulations but we also went through the

normal rule process at

the same time, so there’s the 60 day. As

far as the research that your colleague is doing at Mt. Sinai,

think that preclinical research and some of it is clinical, is

promising and I completely agree with you that the research

isn’t where we necessarily would want research to be moving

forward with .. because of the status of marijuana obviously.

I

But I think that the notion that practitioners need to turn on a

dime, is not the case.

recommended treatment,

It’s not any type of a, even a

it’s an option for treatment. And so

again, starting slow with practitioners who are in article 32

clinics who are engaged in active collaboration with their

clients in treating opioid use disorder,

that if they are

interested in trying this option while we have now also by the

regulation allowed more research to occur, that option is

certainly there for a clinician to use their best judgement to

have this opportunity,

this extra tool,

17

as we’re talking about
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in the midst of this incredible opioid epidemic, which has come
up in every single topic so far that we’ve discussed. So it’s
so perfuses [sic] into all of the different issues that we are
addressing here at the Department. So I think that that sort of
justifies the restriction to the article 32 clinics. While I
completely agree that the state is undertaking a massive effort
to try to expand suboxone and naltrexone, and methadone beyond
the substance use disorder providers. So, again, we welcome the
feedback, absolutely. We totally hear the concerns, but we are
looking at options, and as I said, the research is starting to
look promising for CBD and the medical marijuana program has a
number of formulations where high CBD, low THC formulations are
effective particularly with epilepsy in children. So I think

it’s an opportunity.

JEFF KRAUT: Going to go Dr. Berliner, Dr. Brown, Dr.
Gutierrez, and Scott, you want to.. Dr. Brown. You asked for

questions.

LAWRENCE BROWN: Good morning. I want to add my thanks
to those that you received from Glenn for the receptivity by you
and your colleagues to have a little chat with us a couple of
days ago. Glenn referred to me as being in “the industry”

almost as if there’s some kind of black coat, black.. then my
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colleague over here often referred to as (idealic). So I want to
be very clear from the perspective that I have as someone who
grew up in a neighborhood where addiction was, is, and unless
there’s a miracle, going to be a component of the landscape, as
someone who i1s in addiction medicine, certified physician, who
in fact understand and appreciates that when we talk about the
approved medications for the treatment substance use disorders,
that they have gone through a deliberate process and having that
deliberate process is a way in which physician providers like
myself can defend the efficacy for the use of a pharmacotherapy.
I also want to speak to you from the standpoint, the agency that
I'm affiliated with has about 2900 patients in addiction
treatment in Brooklyn and Manhattan and I had the opportunity to
share with them the information about this new approach. I first
shared it with the patients, and they said to me clearly, now
these are patients that are disenfranchised, ok, so I want to be
very clear, they said to me that they do not understand why this
is important. And I think part of that had been because of the
messaging. I think if the state had done a more effective
messaging to say this is to conduct a research study, that that
might have been more embraced, but when the state went further
to say that this is a possible option for the treatment of
opiate use disorders, and these programs I think then some of

the credibility may have been lost because of the fact that
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there’s already some problems with getting addiction medicine
accepted in a house of medicine, getting addiction medicine even
accepted in healthcare, and I think that’s part of the reason
why Glenn and I are on this council along with behavioral health
in order to do the integration. So the messaging I think
could’ve been better to be able to clarify what was the purpose
because it does become difficult to explain, how is this
pharmacotherapy that is not gone through the usual tests for
efficient for safety as well as efficacy, here is more the
efficacy part with opiate use disorder, it becomes challenging
to explain that. I do end with a question because my providers
in these same programs asked me the question that Dr. Brown,
given that this is a medication that has come risks, not zero
risk — even aspirin has some risks - so given that this
medication has some risks, is there a reason why it’s not on the
ISTOP? Why is it.. because a couple of times they said they’ve
seen patients with the marijuana card, tried to check ISTOP to
see 1f they could find the patient and it was not there, so it
raises a concern for the clinicians on how to embrace a patient
who 1s on a pharmacotherapy which has risks. We’re treating
them for a substance use disorder and they can’t even get the
sense of collaborating what the fellow colleague to make sure
that the patient is adequately served and there’s no harm. Now

if it sounds as if I’'m impassionate, please forgive me. I am

20
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from Brooklyn, and way with doing it, and we did promise you
that Glenn and I would behave. So I want to make sure I'm on my
best behavior. But I do believe that as right as Dr. Heard is,
as a fantastic scientist that is not the same as a specialist in
addiction, and would we do the same thing for someone for which
we’re treating for some cardiovascular issue, would we in fact
have the representation of not having clinicians or the
specialty organizations - there are a couple of them - and New
York state, the New York Society of Addiction Medicine to in
fact be there so that we could try to address these issues on
the front end rather than having it on the back end and raising
issues about credibility. So again, thank you for the time, and
I appreciate, and I too am willing to continue the collaboration

even as terribly as I have behaved.

JEFF KRAUT: Thank you very much Dr. Brown. You got the
gold star, and very insightful comments. Dr. Gutierrez and then

Mr. LaRue.

ANGEL GUTIERREZ: Yes, Ms. Dreslin. Thank you very much
for your remarks. Up to 2003 trying to get Hepatitis C treatment
for inmates in the correction system was incredibly difficult.
That’s a literally captive population with high incidents of

Hepatitis C. What is the availability of the new treatment to
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the inmates in the department of corrections in New York State

today?

SALLY DRESLIN: So I can’t speak directly to what DOCs is
providing and doing for inmates with Hepatitis C, but what I can
tell you is that the AIDS Institute at the Department of Health
is very actively collaborating with DOCs on their attention and
focus on patients, inmates, patients with Hepatitis C. So I know
that there’s work going on. I know that there is a focus on
there. I know that we have a very strong relationship with Dr.
Koenigsman, who is the medical director at DOCs. In fact, I was
just talking to him last week. So I can get you information on
what the AIDS Institute is doing in collaboration with DOCs and
what initiatives they may have around Hepatitis C positive

inmates. Yeah.

SCOTT LARUE: Good morning. Different topic. I want to go
back to the comments you made about the physically disabled and
the initiative to discharge from the nursing home. Obviously one
of the biggest barriers is probably housing and I know the work
you’ re doing on discharging individuals with mental illness out
of adult homes, there’s another group that’s focused on finding
housing and another group focused on doing service. So is there

housing component that’s happening at the same time?
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SALLY DRESLIN: There are some MLTC Housing Disregard
opportunities with the managed long term care program and
Medicaid, but you’re right. I mean, housing is a challenge in so
many different areas. There are, there is plan to be some work
with local social service divisions around personal care
services so in the case where there is housing available at
least making sure that there’s that connection to the services
that would be needed upon discharge from a nursing home. And
then part of the proposal will be working with the MLTC housing
disregard which provides nursing home residents who are
discharged back to the community with additional housing
allowances. So we are focused on it. I’'m not sure, the goal is
to do as much as we can with the resources that sort of are
available until housing, but the focus on housing and so many of

our i1ssues 1is critical.

SCOTT LARUE: I’d also mention you know, for those who are
physically disabled in a nursing home and are able to move back
to the community, I’m not aware of any program that’s been more
successful in moving people back to the community than the PACE
program, and I think that’s a real opportunity to help that

population with the housing. That’s usually the stumbling block.
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SALLY DRESLIN: Thank you.

HOWARD BERLINER: So from the sublime to the ridiculous,
what’s up with this hand foot and mouth disease? It was one
thing when Noah Syndergaard got it, because, Mets. But now that
Yankees are getting it I think it’s a serious threat to public
health. I mean, why is it that adults in professional

occupations coming down.. is this rare? Is this common?

JEFF KRAUT: Thank you. We’ve never been reported in the

sports pages, but now you’re guaranteeing it.

SALLY DRESLIN: I'm not sure in have an answer for you. We

can talk to some of our communicable disease folks and see if

there is..
JO BOUFFORD: It’'s been a pediatric disease. Period.
JEFF KRAUT: It’s been primarily a pediatric disease.

Anybody in infectious disease? Take it off line.

Yes, Dr. Kalkut:
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GARY KALKUT: Can I ask about another infectious ..
Legionnaires and some comments on what’s happening with

Legionnaires in the city and about surveillance.

SALLY DRESLIN: Absolutely. We have a very robust process
that works in collaboration with the local health departments on
cooling tower inspection. We have obviously the regulations, New
York City has regulations that require the owners of buildings
that have cooling towers to conduct regular inspections and when
they find the levels higher than a certain level, they’re
required then to undergo a certain set of disinfection and
retesting processes. There’s a section of that regulation that
applies to healthcare facilities where they also have to address
the potable water in the hospitals, and I know there have been
reports of over a dozen, close to 20, not sure of the exact
number, in New York City and we’ve been.. And Jacobe on water
restrictions and we work very closely with them to make sure
that they’re mitigating whether it’s putting filters on the
showers or bottled water, depending also on the condition of the
patients, what the appropriate approach there. This time of
year, this is a regular occurrence as the weather gets hot we
see spikes, we see spikes in western New York, in New York City,
in areas across the state. We do work very closely, we have

actually a fantastic website that has a lot of good just sort of
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background explanation, a lot of discussion of the regulations
themselves, and then also what to do. I mean, in general, just
to reiterate it is not the general population that will get ill
when they’re exposed to Legionella. It is generally elderly,
vulnerable or already with respiratory disease, and it is also
sometimes very difficult to diagnose it appropriately because
it’s hard to get sputum samples out of these patients, and then
it becomes a challenge to sort of match the sick person with any
potential elevated findings in water towers. But suffice it to
say we have a robust program. We are deeply involved. We work
closely with the local health departments that are experiencing
cases, and we do work very closely with the healthcare

facilities that have issues.

GARY KALKUT: And the threshold for healthcare facility

like Jacobe to come off water restriction?

SALLY DRESLIN: We do.. so they have to have a certain number
of negative tests on the water itself. I’11 have to get you the
exact.. I'm forgetting what it is but I know that they have to do
repeat testing of the tanks of the water. And then they do
follow up testing in the event that there’s any patients who are
positive then they will follow for 30 to 60 days to make sure

that there’s no additional cases. I can pull it up for you.
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JEFF KRAUT: Any other questions? Thank you Ms. Dreslin.
I'm now going to turn to Mr. Sheppard to give us an update on
the activities of the Office of Primary Care and Health Systems

Management.

DAN SHEPPARD: Good morning. I’d like to use my report time
today to give you an update on the recommendations and
discussion items that we covered in our retreat last September,
so coming up on the one year anniversary of that. We thought
this would be a good opportunity to give you status report and
other information about the myriad of topics that we covered
during that two day retreat.

You have a handout in front of you. It’s a three page
matrix that’s titled “PHHPC Retreat Recommendations and
Discussion Items.” So I’1ll be using that to go through and it’s
kind of dense so keep it handy. And you can take it home with
you.

So, first recommendation we.. a lot of focus our discussion
last September about nursing home quality and I think we’ve had
two major areas that we’ve done work in there. The first is
incorporating quality measures into our nursing home character
and competence determinations. I think is what we’ve talked

about. Right now, the folks in character and competence is on
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recurrent deficiencies. We’re working on how to actually imbue
quality into that as well. Developing a set of quality metrics
that we can objectively and uniformly apply is something that
we’re still working on. But what we’ve been doing in the
interim for about at least one PHHPC cycle now is that for
establishment applicants who have facilities with overall star
ratings of one or two, we want them to come here prepared to
talk about what they’re doing in the facilities they operate to
increase quality as well as what they’re going to do in the
facility that they’re coming before PHHPC to become the operator
of. The other major thrust that we had this year was to perform
some legislation that was introduced in both the senate and the
assembly health committees late in the session and session wound
down before any action could happen on them, but I think we’re
optimistic that because they were introduced in committees that
they’1l1l be right for discussion next year, next session. And
just to go over some of the major elements of that legislation,
it would allow the department to require nursing homes that have
had serious or habitual violations to have to bring on an
independent quality monitor who would report directly to the
Department. Also to assist us to understand financial, the true
financial condition of a nursing home. The legislation included
enhanced disclosure of interests in familial corporations and

related party in audit speak, and related parties that are
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providing services to that facility. The legislation also would
increase the monetary penalties for violations that either are
resulting in serious harm to residents or are repeat violations.
And also again, just to address some of the issues that have
happened in the past and just allow us to keep much closer tabs
on these important public health assets, would require advanced
notification of the intent of an operator to sell real property
of facility, and then also to the extent it’s sold, repay the
undepreciated value of the capital assets that have been covered
by Medicaid because Medicaid reimbursement includes capital
reimbursement in the rate. Also, moving off of nursing home
quality, another big area of discussion at the retreat was how
to better align the CON process with health across all policies
and what was recommended and what we’ve, are implementing is
incorporating the prevention agenda and public health in
hospital CON determinations, and that is implemented. As it says
here, this PHHPC cycle you will start to see CON applications
for hospital establishment construction projects will have
information about the applicants’ activities that advance
prevention agenda goals and community public health needs.

Next, there was some discussion at the retreat as well as
ongoing discussion leading up to the retreat about rationalizing
the LHCSA establishment, the licensed home care service agency

establishment process. In the budget that was enacted at the
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end of March, current year, state fiscal year 2019 budget, that
budget established a two-year moratorium on approvals. It
authorized the Department to develop licensure regulations that
incorporate public need and financial feasibility after the
moratorium expires, currently as I think I’ve said to the
council before, were limited to only character and competence in
LHCSA reviews. This would allow us to incorporate public need
and financial feasibility. And then to assist in not Jjust
evaluation of potential need, but also with respect to policy
making in the area of home care services the legislation
requires LHCSAs to report and register annually. I think as
Becky Gray mentioned earlier they are currently required to
report but compliance has not been as good as we hoped. So what
the legislation does is allows us to fine providers who do not
report data to us in a timely fashion and if they’re non-
compliant for a two-year period, we can pursue revocation. And
then also has a registration provision, an annual registration
provision so we can enables us to keep better tabs on LHCSAs
that are actually operating.

Next, another recommendation, discussion item from the
retreat was age-friendly New York. A term that we used, but how
do we make New York more age friendly. And in the Governor’s
2018 State of the State from last January, there was a multipart

proposal to support the needs of a modern ageing population.
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Specifically it established a long term care planning council.
It directed agencies to consider the impact of their policies
and procurement on health aging, similar to health in all
policies. This is a subset or drill down specific to aging. And
then also set as a goal that 50 percent of health systems would
be age friendly in the next three years. An example of that is a
geriatric ED or portion of the emergency department that is
focused on providing care to geriatric patients recognizing that
in environments that are more tailored to the needs and
challenges of a geriatric patient they tend to recover more
quickly and become less ill. Just, Mark Kissinger the
Commissioner’s advisor for long term care issues 1s spearheading
this, and Mark and I were talking yesterday and thought that it
might be useful in some upcoming PHHPC meeting to talk more
holistically about these, because I know the topics come up from
time to time here.

Another sort of umbrella area that we talked a lot about
was how do we modernize our statute policies and regulations to
align better with the health system transformation that'’s
happening all around us? And the vehicle and the process that we
established to do this on an ongoing basis was the regulatory
modernization initiative process. I’ve presented to the council
before on this so I’'11 try to be brief and go into details if

you have questions for me, but we conducted while I would call
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the first round of this from September 2017 through December of
2017 and I want to just cover with you, review with you some of
the, not just the topics but also more importantly what we’re
doing with them. So, one focus of RMI or regulatory
modernization was telehealth and as a result of the
recommendations of that effort the budget recently enacted had
statute that would basically eliminate one of the major barriers
to the expansion of telehealth by allowing Medicaid
reimbursement for the services regardless of where the patient
was located as opposed to having to be located in a healthcare
facility. And the August 2018 Medicaid update will include
implementation guidelines for this. In addition on telehealth,
Department of Health, Office of Mental Health, Office of
Alcoholism, Substance Abuse services are developing joint
guidance for consumers, providers, and insurers on telehealth.
We estimate release of this guidance in the fall. This was in
response to feedback that we’ve received of just that you had
three agencies all involved in telehealth with different
approaches and this is the beginning of our concerted efforts to
align and streamline the guidance between those agencies.

Next, another big area of focus was integrated primary and
behavioral health services. Again, also in the budget. To help
implement this, the way the statute was structured it

effectively established volume thresholds on if you were
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offering for example, primary care in a behavioral health
setting, behavioral license setting limited the amount of
primary care that could be provided. And the legislation to give
statute eliminated those volume thresholds, again, which just
allows a much more flexible playing field for providers to
innovate and for us to develop policies to move more and more
toward integrated settings. We, the three agencies, Department
of Health, Mental Health, and OASAS are developing new
regulations to allow providers to more readily offer these
integrated services and streamline licensure and approval
processes, and again, standardize them across all the agencies.
And finally with respect to primary and behavioral health
services one of the areas that again we hear a lot of feedback
was a challenge had to do on the reimbursement side and the
Department of Health, both primary care health systems
management as well as the office of health insurance programs,
OMH and OASAS, we’ve convened an integrated care billing
workgroup to address barriers the providers are facing regarding
receiving payment for integrated care. There was an area called
post-acute care management models that we explored through RMI.
Just want to highlight two. There’s a lot of ground covered.
Just want to highlight two major areas. One was community
paramedicine. Essentially using emergency medical EMTs,

emergency medical technicians to perform certain duties in a
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non-emergent setting under proper supervision. We advanced
legislation to allow this. It was not enacted. We’re currently
exploring regqgulatory alternatives to doing this. And then there
was an existing piece of statute called public health law 2805X
that authorized pilot projects involved collaborations between
hospitals, homecare agencies, and physicians. It was enacted
about two years ago but haven’t leveraged it, hadn’t rolled it
out, and so one of the suggestions was to use that as a vehicle
for exploring some different models for post-acute care
management. We issued guidance back in December asking for
proposals and we’ve received two or three to date and are in the
process of reviewing those. Another area was cardiac services.
Both looking at catheterization PCI as well as cardiac surgery.
As a result of the recommendations in the area of PCI we are in
the process of developing regulatory amendments that increase
the flexibility to authorize PCI services. Those will be
brought to this council probably this fall, fourth quarter of
the current calendar year. And I have plenty of opportunity to
talk about them from a payer and provider and consumer
standpoint. And we’re still doing some more data analysis on
cardiac surgery and we expect to be advancing amendments to the
cardiac surgery portion of the regs early in 2019. Another area,
off campus emergency departments. I think the general consensus

there was that the system we have now works pretty well in terms
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of our policies, specifically with regard to keeping them
limited to affiliations with hospital systems. And then an area
that we’re moving to in the next round, not limited but
certainly one of the areas that I want to bring forward to for
our next round of RMI, our procedural diagnostic and treatment
centers. These are our licensed D&TC settings where procedures
more invasive procedures, surgical or otherwise are being
performed and setting up an oversight framework for those
settings balancing safety with the continued expansion of some
of these services outside more traditional hospital or ASC
environments. And then again, we’re going to convene an RMI
workgroup early in 2019. So moving past RMI, there were a
couple of other items just to wrap up here that we had discussed
at the retreat. One was eliminating financial feasibility
reviews for provider applicants that already were evident, that
demonstrated financial stability. This is a streamlining area.
It’'s very, it’s time consuming for us as well as the applicant
on some of these projects to go through the financial
feasibility review process. Here we would look to the rating
agencies, Moody’s, Standard and Poor’s, and Fitch, and if the
proposal that we’re in the process of finalizing would have
those providers, mostly hospitals with bond ratings of A or
better, for three consecutive years, that that would constitute

or satisfy the statutory review criteria for financial

35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20180802-PHHPC-fullcouncil
3hr 7min 36

feasibility. And finally two quick areas that both require
legislation which we have not been successful on; one is
eliminating CON for primary care construction projects, and the
other is eliminating CON for facility construction projects that
do not reflect changes in service. These are more narrower in
the streamlining vein and I think as we prioritize our
legislative requests, these will wait for a later opportunity.

That is all. Happy to take questions.

JEFF KRAUT: So, just to provide a framework before we
ask questions. So the importance of this was to recognize the
effort that we put into the work that led up to the retreat of
last summer was, it’s not like one and gone. That we’re
constantly coming back and getting updated. So I think Dan
provided us with a framework now that he built upon, if you
remember, a previous report he gave that when there’s
substantive changes in these things, I’ve asked him to work that
into the report to the council at every meeting so it comes back
to those conversations. The second issue is that this document
is obviously dynamic to the degree that we identify new issues.
We don’t have to wait another year or two to have a retreat. So,
if there are other issues that we need to consider, and we need
a process on how they get on to this paper so it just can’t be,

you came up with an idea and we’re going to throw it on the
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paper. But through the committees, the planning committee,
public health, codes, whatever, fi the committees are making
recommendations to place items in here and we vetted it with the
department staff and there’s a policy focus, we’d like to add
items to this. Obviously the CON activity and trying to
streamline CON, remove as many, as you notice, some are
legislatively have a solution, but there may be process issues
that as we review certain types of CON you could stop and say,
why are we spending our time on this? And we might from a
regulatory perspective or a process perspective, as the
Department of Health if these could be dealt with at the staff
level and not come up to us. That would save them time. It
would use our time more effectively to have the kind of
conversations Dr. Brown and Dr. Martin just had with us. So I
think just to remember that we can add to this, take things off,
and so then I’11 open it up to questions if anybody has. Dr.

Boufford.

JO BOUFFORD: Let me congratulate you on the progress
that’s been made. It’s really terrific and the report is
incredibly helpful. So I'm really glad. It organizes everything
in a way that I know helps us follow what’s going on. I have
two or three comments, questions sort of in the spirit of the

dynamic document I guess in pulling together some of it. One of
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the things we did talk about in the retreat was beginning the
alignment of the CON process with health and with the acute care
hospital but also extending it to DTCs and specialty ambulatory
care centers. So I’d just like to have that on the left hand
column so that we don’t lose the fact that we’re moving along,
and I know that I’'ve been talking a lot with the public health
folks. It seems like the first couple rounds have gone pretty
well. Everybody’s OK with it. I mean, should’ve been doing it
anyway, but the reporting, shifting reporting from one place to
another is not without its complications. So, but I don’t want
to lose that dimension of it.

The other thing that I recall from the retreat on the age
friendly side was also looking at the long term care CON process
relative to age friendly. We talked about that. I think mark was
going to take a look at some feasibility piece about the eight
domains of age friendly, it may be dealt with a little bit.. it
isn’t really dealt with I don’t think, by the health systems
piece. It was sort of in the spirit of looking at health in all
policies for the acute care facilities and the long term care
facilities. How can they advance age friendly policies in the
long term care space when they come in for CON and he was going
to come back to us I think and this other thing happened and

there’s a lot more going on, but just to not lose that.
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And the final one was having to do with the integration --
well two more quick ones - integration of primary care and
behavioral health services. This is, I know it’s really
complicated and I appreciate that you’ve gotten these action
steps. I was missing a timeframe there. I’d love to see
something that said, by X, because this was a big priority for a
lot of health systems under DSRIP sort of domain three, they
were going to try to do this and we’ve had a bunch of public
health and planning committee meetings on it going back a couple
of years, and this is really nicely organized, but do you have a
sense of a timeframe? It’s kind of getting out of the way of the
provider community. I think in some ways the steps that you’ve

identified.

DAN SHEPPARD: 1In some ways, you’re right. What was
challenging the timeframe is that it’s happening in pieces. I
mean, there are some areas particularly with respect to shared
services that we’re rolling out now on a case by case basis. I
suspect by this fall on the billing on the, some of the billing
workgroup guidance will be moving that forward. One of the more
challenging, each of these things can lend sensitive time, lend
themselves to a whole discussion, but one of the challenges with
respect to integrating primary care particularly into the

article 31 and 32 settings has to do with insuring that a person
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doesn’t get disconnected from their primary care physician and
when you’re blending that with network issues, gets a little
complicated, but we’re working through that. So I think we’re
making good progress. So I would make a soft commitment of
before the end of this calendar year on that. One of the
barriers that I really don’t.. hard time because we don’t control
it is co-location is very much a domain of CMS and we’ve been
working hard trying to get their attention on this, and it'’s
been hard to get their attention on this. But we have good
relationships on the region and are continuing to get them to
focus and help them get guidance as to how to move this forward.
. very sticky and this is very much the case on FQHCs which
obviously are such an important part of the care network. So, I
will try to come back to you with some firmer deadlines, but in
some ways it’s all happening now, and in some ways there are

things that are little harder. But appreciate the comment.

JO BOUFFORD: Just a couple quick things. On the
procedural diagnostic and treatment centers, we talked, I think
this came up a few meetings ago, there were some requests for
this or somebody had come through, I just want to flag the
concern about opioid distribution opportunities there. I think
there has been some, and more in the public literature than in

the scientific literature about setting up these kinds of

40



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20180802-PHHPC-fullcouncil
3hr 7min 41

procedure centers that get certified to do surgical procedures
where opioids are prescribed and we’re off to the races. So I

just want to flag that connected to that as you developed.

DAN SHEPPARD: And I can mention to you interestingly that
we do from time to time some proposals, they’re actually part of

what’s ..

JO BOUFFORD: Pain management and other..

DAN SHEPPARD: But there are providers that are actually
interested in creating opioid free procedure centers and that
brings with it some challenges in terms you’ve got to monitor
them and all of that, that I think we’ll start to I think can be
discussed in the context as a workgroup. This area is
incredibly geeky but I think deceptively important too for all
those planning and clinical issues and it’s going to be a very,
looking forward to it, it’s going to be a very interesting

discussion in the next year.

JO BOUFFORD: I'm sorry, one last thing that John, my
favorite, maybe just to get it back on the list or take it off
the list forever is this oversight of urgi centers issue that we

talked about a lot, sort of doc-in-the-box from the pharmacies
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and the urgi centers and we had lots of folks in talking about

the overall provider community wasn’t necessarily negative about
some of the things that were being promoted. I know it seemed to
imply any foreseen legislative action which was not forthcoming,
but it’s really exploding even more and maybe it’s too late but

I just wanted to raise it again.

DAN SHEPPARD: Certainly, carry the list. I can not imply,
I can tell you very explicitly that that would require statutory
changes because largely the ones you were talking about relate

to the private practice of medicine.

JO BOUFFORD: No, I understand that. But I’'m still not shy

about raising it again, because I think it’s a really important..

DAN SHEPPARD: Happy to carry it on the list.

JO BOUFFORD: Just so it doesn’t get lost. That’d be

great. Thanks.

JEFF KRAUT: Mr. Robinson, Mr. Holt, Dr. Bennett, and

then Mr. LaRue.
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PETER ROBINSON: First of all, Dan, thank you very much
for all of the follow up to the work of the retreat, and I
really do appreciate and I think all of us do the fact that
there really are things going on with regard to this. So thank
you very much. Actually, my comment was Dr. Boufford’s last one
which was around urgent care, so I will defer the rest of my

observations to whoever is up next.

JEFF KRAUT: Mr. Holt is next. Dr. Bennett on deck.

THOMAS HOLT: Dan, following up on the comment about
having the establishment applicants with a CMS rating of one or
two coming and presenting, is there a way for the Department to
have the actual owner or operator themselves be here? We have
some operators who we’ve never seen before the council before.
They’ re represented, they have multiple facilities. Just seems
like there might be a different level of accountability for them
to speak to the council directly about what their planning to do

around quality.

DAN SHEPPARD: I think that’s something we can certainly
advise them. I mean, just from memory, I think sometimes you do
see their representatives, and sometimes they are, the owner or

operator is sitting.. but I think it’s certainly this council’s..
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what you just said I think will be heard by people who are

watching this and I think that’s a reasonable expectation.

JEFF KRAUT: Mr. Holt, and there’s a very simple way to
accomplish that. You can ask a question, and if it’s not the
owner or the operator you’ll say, fine, I want to defer the
application until I can speak to the owner or the operator. And
that’s your right. And I think just having said that I suspect
as you say, will get some things. But if that’s what the
council wants, then that’s what will happen. Dr. Bennett.. I'm

sorry, yes, Dr. Bennett, Mr. Larue, then Dr. Brown.

JOHN BENNETT: So, thank you for this follow up, and I
remember talking about most of these issues. One issue I
thought I raised and I’'m not sure where it stands is the issue
about evaluating CON applications with regard to the future
implications on cost and quality to the communities in which
they occur. As everyone knows, I think that’s essential. I
think that’s a huge missing piece of the work we should be doing
here. Because I think it speaks to the fundamental problem of
healthcare in New York State and the nation. And that is the
inability to improve the cost and quality relationship. And so,

where do we stand on that?
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DAN SHEPPARD: So first of all Dr. Bennett, you’re
absolutely correct that that’s something I think moreso I think
was mentioned at the retreat but you’ve mentioned it a couple
times since. That was an unintentional omission from here and
it’11 certainly go on the next round. I would say that like any
of these areas where we move from a policy discussion to
implementation, you know, the implementation can be challenging.
I think what we can do, and let me look down table to Tracy,
because in some ways I think we may be getting into this in some
of the upcoming discussions that we’re going to have. The first
order is let’s have a policy discussion about what it is we want
to do. How do we want to take something I think we can all agree
is important which is the consumer and the payer perspective in
CON determinations, and what should that be and then how do you
operationalize that? What should actually be in a CON process?
So I know, Tracy, I know you’ve given a lot of thought to this
if you want to speak a little bit to that and what we have

coming up.

TRACY RALEIGH: Sure. Thank you Dan. I don’t know that we’ve
made, we’re still working out the details but we do plan on
having an educational session for PHHPC members around the
subject more particularly on governance models but I think it

brings up some of your issues and we certainly do appreciate you
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raising them. We’ve had many applications which are for co-
establishment, and so I think you appropriately raised those
questions in those context about what the benefit, the public
benefit of those applications are with respect to cost and
quality. So that may offer an opportunity to have a public
discussion on that as well. We certainly do appreciate and will
just take the time, PHHPC does have the right to ask questions
of applications and you have been voicing that issue, and we
appreciate that applicants are responding or being on notice to
come prepared to respond to those questions. So, but we’ll
continue to take your input on that, and certainly as Dan said,

keep that as an item on the list.

SCOTT LARUE: Yes, good morning. More of a comment.
First, I want to thank the Department for the attention that
you’ve paid to the nursing home quality issues that are on this
list, and I think we’ve made a lot of progress in the last 12
month, there’s been an unprecedented number of ownership changes
in the nursing home, and ensuring that the profile of these
operators are consistent with the goals of what we need to
deliver the services to the people we serve going forward, is
really important. So I really look forward to bringing this to a

conclusion as complicated as it is to get this to a set of
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standards that everyone could agree on. I certainly appreciate

the work that’s been done over the past 12 months.

LAWRENCE BROWN: I would also like to offer my thanks
and applaud you and Department and you for doing such a great
job. I have one question and it may be the fact that the way
that it is written as opposed to what the intent. And the area
of telehealth it says clearly to allow for primary care services
to be provided where the patient is located. And phenomenal. I
was wondering if there’s a way to also include the provision of
other services, because I find that sometimes some of the state
agencies will say that the service has to be provided, and the
state regulated facility which then undermines the issue of
providing access to care. So, it would be useful, maybe it’s a
wording issue as much as anything else, but I think that.. and
again, this is a superb document. I must tell you that I'm
going to take this and share this with my board of trustees so
they’11l know that I was involved in something important when I'm
elected to office. So, but I was wondering if you could just

briefly chat about that.

DAN SHEPPARD: I think it may be just a wording issue. The
intent is certainly that all services can be provided in all

settings. I don’t.. I think there might be a technical
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explanation as to why the word primary care is there because we
may not have the same level of limitations with the other
services, but why don’t we get back to looking at that and get
back to you. What I can assure you of is the intent is all

behavioral health and medical physical health services.

JEFF KRAUT: Any other questions? That’s for I think a
little later. I'm sorry?... is that the am-surg? We’re going to
discuss that when we get to the other projects. So yes, Mr.

Lawrence.

HARVEY LAWRENCE: Thank you. I’d also like to comment
you, Dan, for this summary, and I guess what triggered my
question is Dr. Bennett’s focus again on quality and cost and I
think I recall at the retreat we were talking about the impact
of consolidation and financial feasibility and the impact on
price. And at some point, what does that portend for if you have
a tremendous amount of consolidation happening, what does that
mean in terms of the price and also the stability of the
delivery system at some point. And so I don’t know if that is
something that you’re also looking at. I know at the retreat we
had a lot of discussions and it’s a very difficult issue to

frame and especially around a particular application, but it
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does impact, I think, the delivery system to the extent that

there’s consolidation and price continues to increase.

DAN SHEPPARD: Now, again, I think it’s an issue that we
take very seriously. We’ve been very, I think, mindful of the
comments that the council, Dr. Bennett and other council members
have made about consolidation, impact on price and access. As
Tracy alluded to, what our intent is to identify and bring
before the council outside experts who can speak to these issues
outside of the context of individual CON transactions in you
know, through the committee structure here, and from that, put
some data and put some data around the implied concerns, the
real concerns about impact of consolidation on cost and other
things, and then from there use that as a platform for
developing policy recommendations and going through the same
process we have with some of our other policies. So again,
something that we’re queueing up I guess what I can say. It’s
something we hear you, it’s very much on our mind, and we think

it’s an important policy discussion to have and we will have it.

JEFF KRAUT: The only thing I would add in the
discussion, Tracy mentioned about taking a look little broader,
it’s not a policy conversation that is exclusively focused on

commercial rates. It has to include the holistic view of the
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system on how we pay holistically for healthcare and the
underpayments or the, on how Medicaid and Medicare pay, and how
that requires these providers to essentially at the end of the
day just deal with the cuts in Medicare, the cuts in Medicaid,
and the fact that commercial is not rate settled, it is done
through a negotiation and that there’s a responsibility that
transcends these payers for the collective responsibility of
maintaining 24 hour access. So it just can’t be one piece of
the system. It must be a broad based view. That would be the
conversation and that should essentially take the rest of the
year for us to discuss. But it’s an issue that’s very complex
and you can’t reduce it necessarily to one particular
application and how it’s solves the world. Dr. Kalkut, and then

I'd 1like to move on a little.

GARY KALKUT: So I will be the last to congratulate you on
the document. It’s thoughtful and just clearly well put
together. Also comment specifically on the telehealth because
there’s real opportunity. We’ve talked about it here before, to
both lower cost and make things better for patients. I think
there’s a number of things as somewhat, corollary of what Jeff
just said, in Medicaid that could be used to improve cost and
quality. Number of discussions recently about observation and

user of observation to lower hospitalizations and make it
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feasible for hospitals to do, that would be a big advance in
changing the 10 or 15 fold difference between observation and
admission and all of the administrative work that goes into
denials and reclassification, patient status, all of that stuff.
So Medicaid really can be a lever for cost and quality

improvement.

JEFF KRAUT: And I will take the prerogative as the last
word. And I’11 go back to just the data and the integration of
psych. In those discussions, please, please provide regulatory
requirements to merge the psych, the mental health, behavioral
health, the substance use databases with our clinical one. It is
ridiculous that we can’t integrate OMH data from psych into our
clinical path line here. This is, you know, and many of us
maintain separate records because of, I think, anachronistic
regulatory standards with respect to the use of the data and
concerns about it as we’re trying to integrate the provision of
this care. The data has to be integrated and Dr. Martin and I
have, we probably agree or disagree on some aspects of it, but I
think there’s a lot of informed people and at a later date, I'd
love to come back, just something somebody said, about the all-
payer database and how are we pushing out access to that
database and the integration with SPRCS, because we are hearing

there’s problems in the SPRCS release has been delayed again?
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And the updates we’re not in 2018 and they can’t push out the
balance of 2017. So we heard that, you know, this is a good
venue to bring those issues here. So thank you very much for the
report. Thank you for the update. We’ll have a more thorough
conversation at least once a year. But I think in every meeting
to the degree again that there’s a change in this matrix we’ll
ask Mr. Sheppard to mention it as part of his general report.
And I’"11 turn to Ms. Mazeau to give us an update on the

activities of the Office of Public Health.

ADRIENNE MAZEAU Good morning. I'm Adrienne Mazeau and
I’m the deputy director for the Office of Public Health and I'm
pleased to be here today to provide you with some important
updates of some of the efforts that we have underway. As Sally
mentioned, I’'d like to provide an overview of the Department’s
work on the Governor’s cancer research initiative. In addition,
I'd like to talk about our efforts to reduce maternal mortality
and maternal depression. And lastly I’11 discuss the themes that
we'’re seeing within the new CON review process that’s just
beginning with this meeting.

In October of last year, the Governor announced that he was
directing the Department to undertake cancer research
initiatives .. sorry about that, for areas of the state with

higher than expected rates of cancer diagnosis. Those regions
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targeted for the study are in Erie County which is in the
Eastern Buffalo and Western Cheektowaga area, Staten Island,
Warren County and the Southern Adirondacks, and the hamlets of
Centereach, Farmingville, and Selden in Suffolk County on Long
Island. As part of this initiative DOH staff are conducting a
detailed review based on cancer data from the New York State
cancer registry, and the Department’s environmental facilities
and cancer mapping application, which was recently updated with
more updated information. The Department is also examining
information on demographic, socioeconomic, behavioral, and
occupational factors that might be contributing to the higher
incidences of these specific cancers in these targeted areas. In
addition, we’re working with the Department of Environmental
Conservation to identify potential sources of environmental
contaminants that may be affecting the cancer rates. The
Department anticipates using the results of this initiative to
enhance our community cancer prevention and screening efforts
and support access to appropriate high quality healthcare. A
series of public outreach meetings were held in each of the
study areas with stakeholder and community members in July. This
anticipate report release by the end of the calendar year.

Now the second area I’'d like to report on are the
Department’s efforts to reduce maternal depression and maternal

mortality. In May, the Governor launched a new multiagency
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initiative to combat maternal depression and to further address
the stigma that is often a barrier to seeking treatment. This
effort is part of the 2018 women’s agenda and directs
comprehensive action including mandated coverage for maternal
depression screenings, and to ensure that women receive proper
access to care and treatment. Together with the Office of Mental
Health, the Department will launch a strategic awareness
campaign to provide critical information about symptoms and
treatment options. As part of our efforts to reduce maternal
mortality, a taskforce on maternal mortality and disparate
racial outcomes launched in June with its first meeting being
held in New York City. The taskforce will provide expert policy
advice on improving maternal outcomes addressing racial and
economic disparities and reducing the frequency of maternal
mortality and morbidity across the state. The taskforce is
taking a closer look at improving outcomes for new mothers,
especially those in low income areas with a focus on racial
disparities. A series of seven listening sessions is planned for
over the coming months where Commissioner Zucker will partner
with community groups in high risk areas across the state to
listen to stakeholders and explore the barriers that women face
that make it difficult for them to receive routine prenatal
care. The next taskforce meeting will take place this fall here

in Albany and review the feedback since received from these
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listening sessions. Lastly, I’'d like to address what Dan had
referenced is one of the recommendations from the fall retreat
and it’s the implementation of the public health considerations
within the certificate of need process. The implementation of
PHHPCs decision to incorporate public health considerations into
the CON process was started for all proposals that were received
after June 1. Actually today’s meeting we have one proposal
that’s under review that has gone through our full review
process. We have several others that are in the pipeline now and
going through that review. Some of the themes that we’re seeing
within our review is that the public health priorities are very
consistent with the community services plans in the hospitals.
And that many hospitals really embracing the goals of the
prevention agenda. We’re also seeing that hospitals are working
more with the local health department which is really one of
those areas that we wanted to see that collaboration happen, as
well as stakeholders within the local community. One area that
we're seeing is that we are working with our state office for
the Aging on the healthy aging initiative and working more with
them to incorporate more of these goals within our plan.

One of the problems with going last is that you have to
update your remarks as you go along when your colleagues have
touched on a lot of the things that you mentioned. So that’s

all that I have for today, and thank you for allowing me to
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present, and if you have any questions, I am happy to answer

them.

JEFF KRAUT: Thank you very much. Any questions? Thank

56

you very much. I’11 now turn to Dr. Boufford is going to give us

an update on the activities of the committee.

JO BOUFFORD: I do have slides. Well, as we’'re getting
keyed up I just want to mention tying together the focus on
family planning, because what we have seen in our work on
maternal mortality is the number one risk factor is unplanned
pregnancy. And so I think that’s a really important connection
there. And to say to the council will also be providing a sort
of comprehensive look at the progress on maternal mortality at

the October meeting. I think we’ve agreed to do that. So, let

me give you, this will be interesting here. Let me give you an

update.

This is really sort of a progress report as well as a
preview of coming attractions because you will be getting the
revised five year plan for the prevention agenda at the
preliminary discussion in November with a final decision in
December. So this is to keep you abreast of what’s going on.
We’re .. you doing that? OK. Fine. This diagram reflects the

sort of new approach to the prevention agenda. The prevention
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agenda revision is now traveling with health across all policies
which is the ball diagram there which identifies all the sectors
that are being engaged now through the Governor’s request for
all agencies to look at the health impacts of their decision
making. And integrating it with the goal to have New York State,
and it has been declared the first age friendly state. There are
things we have to do to implement it, but in terms of that
commitment and we sort of borrowed that nice diagram from the
AARP - the award is really tiny there but just to put age
friendly there, and they have been an important partner in this
process.

The work that’s been going on most recently really reflects
very close collaboration with the health department, department
for the aging, department of state especially the economic
development areas, and the Governor’s office. This is really
terrific workgroup that’s been together for almost a year now,
looking at how to implement this health across all policies, and
age friendly, and I would say in an integrated way there have
been a couple of meetings of all these agencies. We’re hoping
to have another one in the fall just to take stock of what'’s
going on and I want to again thank the Commissioner and Paul
Francis for being, providing leadership in this process. Many of
you will remember that the Office of Mental Health and OASAS

kind of joined the prevention agenda process in the last
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revision because we added the goal of mental health and
substance, or, drug policy to be attended to and so we’ve been
working with them and now in response to this new partnership,
we have very active engagement of the Department of Ag and
Markets. I mentioned Department of State and Department of the
Aging and others that are joining us which we’ll talk about in a
minute. Next.

This the timeline. It’s a bit of a downslide. The point
really is that in the last, in the February to April period
we’ve been doing a lot of review of data that was the basis for
the previous prevention agenda priority setting. A lot of
consultation we had, actually two meetings of the ad-hoc
committee. One during this period and one during the May period
and many of the members of that committee which is as you recall
is the public health committee as well as the upwards now I
think of 30 plus state level organizations, non-profits,
professional associations, advocacy groups that have joined us,
they took forward meetings with their constituencies over 20
different meetings. They put together and we did a survey that
was posted online and got over 200 responses. So this compiling
of initial data led, and then also the state agencies that have
been involved in the process that Commissioner Zucker and Deputy
Secretary Francis have been commissioned or solicited, their

input was solicited and we had very good responses on what we
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should do from NYSERDA which is the energy agency, Department of
Environmental Conservation, and most recently the New York State
Education which is joined with the OMH colleagues in working on
that area we’re very happy with. So all of that was pulled
together in May to September now. The Ad-hoc committee did meet.
We decided I'm going to go to this little bit more detail, stay
with the goals we had before but focus areas have changed
reflecting differences in the data that was identified. We are
now during this period, we have priority specific committees
that upwards of 150 are involved in. This was posted. They
were invited to join on each of the priority areas and the
agencies that have joined are noted there. So NYSERDA is
energy, DEC is the environmental services and New York State
Education I think was added yesterday because it’s fairly recent
addition which is great news.

So, that is that part of it. And I just wanted to identify
just a couple of examples of how important the other agencies
are in bringing and advancing this work. One is to talk about
NYSERDA, the Healthy Homes initiative. These are things that are
going on anyway but may not have been looked carefully enough in
regards to potential health impact or positive impact on aging.
They are now working on a framework that is allowing Medicaid
managed care organizations to support residential healthy homes

which means energy efficiency, weatherization plus asthma and
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injury prevention and that will be included, is being considered
to be included in the value-based payment rates. So, it’s an
example of agencies collaborating to really begin to cover some
of the areas that are causing really high cost in the delivery
system but also potential to prevent illness. A lot of activity
in Brooklyn, I think where because Paul Francis is sort of
leading that initiative with the commissioner. There’s a lot of
RFPs out on supportive housing there with the emphasis on
projects that place emphasis on health and wellness oriented
uses, and prioritizing housing and amenities for seniors. So
again, coming together in the Brooklyn effort. The Complete
Streets initiative which means when you’re redoing your streets
you try to look at the options for cars and bicycles and
pedestrians to promote physical activity. There is a review
going on new with local health departments in communities that
have implemented Complete Streets or want to implement Complete
Streets, and we’ll be talking with the New York State Department
of Transportation about how to build that and more into their
program initiatives. So, it’s just an example of enriching the
activities possible by the prevention agenda by getting agencies
outside of the Department, the Health Department, DOH, and OASAS
involved.

So, let me just drill down for a minute. Next. On the

summary of feedback, just to be aware, overall I think the
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feedback was very positive. The decision as I said was to keep
the previous goals with a little tweaking here and there. This
was the conversation we had at the ad-hoc leadership group. I
think there was a sense that some of the updating of focus areas
on issues, number two, vaping and e-cigarettes, ACES which are
the adverse childhood experiences that can lead to chronic
disease going forward. Obviously the opioid crisis as we
mentioned earlier and then the gquestion of looking at food
security as it relates to obesity and a number of other risk
factors. They have now begin to be worked into this process
that’s going on now. Integrating actual interventions related to
health and wellbeing of older adults in each priority area.

This was a debate at the ad-hoc group. Should we have a sixth
goal for aging for older persons, and we decided not to do that
but to require that as the plans come in every intervention
that’s identified at a community level needs to address the
needs of older persons as part of what they’re doing, and that
was a good compromise I think. Similarly the need to emphasize
disparities and kind of connecting the dots here in some of the
areas like HIV. We’ve talked about maternal mortality. There are
a lot of initiatives going on, so part of what we’re trying to
do is sort of for example, at HIV we’re going to be using the
End the Epidemic work that’s happening and linking it in to the

prevention agenda not starting something separate. And then I
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think a lot of what you will see, we’ve added the word
‘wellbeing’ which was a really interesting conversation. We had
presentations from OMH and OASAS on what does wellbeing mean?
How do you measure it? What does it look like when it’s
happening on the ground? And that’s been added to the goal
there. So, try to sort of simplify the messages. So here we go
with the just overview. We want to still work on the healthiest
state, and you’ll see the addition of For People of all Ages
which recognizes the integration of health across all, and
promotion of the needs of older persons to keep them active and
engaged in the community as long as they wish to be. We hope to
move, we’ve gone from 17 to 14 to 10 in America’s Health
Ranking. This is the healthiest state over the last six years
and want to get into that 10 and stay, get higher within the 10
in the next five years, and however, on America’s Health
Rankings which began ranking states on the health of people of
older persons who are 18. So we have some ground to cover there
as part of this effort. Next.

We debated a lot of cross cutting principles. This is for
when you get into writing reports, this is your preambular
language rather than having 11 goals or 12 goals is to say ‘all’
the goals really need to reflect a commitment to these
principles. The social determinants of health, that diagram with

the wheel really reflects looking at the impact of decisions
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made in areas like transportation and housing and environment on
individual health. So looking at health in all in aging
together. Also an emphasis number four on inclusive community
engagement, we’ve been tracking which stakeholders are meeting
together at local level, when the local community coalitions
meet to develop their priorities and others, special emphasis on
this and on providing TA for the increasing the engagement and
widening the engagement in the local decision making process.
And I think a real emphasis on trying to.. there are many many
initiatives going on in communities to promote health, but many
of them are not evidenced-based. And so we’re trying to, through
the Department, looking at the research of standards at the
state level, at federal level, and others is to make those
available to communities so they can begin to move in the
evidence-based direction and measure the outcomes.

These are the priorities. They’re stated pretty similarly.
The change is number four, as you see, promote wellbeing and
prevent mental and substance use disorders that adds that
dimension. And rather than have a litany of infectious diseases,
after a lot of debate I think all of the infectious disease
people came together and decided to simplify it and say “prevent
communicable diseases” and if you are interested in that area
they will be stipulating which ones we’re preventing, but it’s a

little easier to handle. And let’s see.. so largely HIV, STDs,
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STIs, Hepatitis C, vaccine preventable diseases, antimicrobial
resistance and healthcare associated infections.

The process that is going on now, each of is being led, the
summer process, it was up on the screen earlier, is being led by
subject matter experts in the Department of Health, Office of
Mental Health and OASAS and using the same process we used last
time, it’s Jjust that they’re chairing them. We’re inviting any
members of the ad-hoc committee, we’re invited to nominate
people to join the different goal areas and it is open to
consultation. The goal is for each of these focus areas, there
would be measurable objectives including addressing disparities,
evidence-based interventions, and then for each evidence-based
intervention, addressing the needs of older persons as well as..
you see the principle is really integrating all of these things
together. And this is what you will see, see this as it comes
through when we begin to report to you in November. And the ad-
hoc committee is meeting the end of September for the results of
this deliberative process that is going on. So the next slide
is;

So as I mentioned you’ll get your final draft for review
and comment in November and then we’ll come back for your formal
vote in December, and the next cycle where this is transmitted
to guide local action begins in January. And I just want to

focus on a couple of, to give you one or two examples, I'm not
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going to go into detail, but the next, maybe skip to, this one.
This is the kind of thing that you’re going to.. the guidance
that’s coming out for each of the five. I Jjust wanted to
highlight the changes here in the conversation. For example, in
the prevention of chronic disease, the issue we had last time
around, it was healthy eating/active living, and he decision was
we needed to break it out here so that people could really look
at interventions that targeted issues of availability of fresh
fruits and vegetables and do people know how to cook them, how
to prepare them, and then this issue of food insecurity which
was not called out last time, and the feeling that it really
needed to be called out. Some really interesting work in
Schenectady where I think they showed high association between
populations in town that where the most foods insecure were also
the most obese because they rely on cheaper junk foods. And
then similarly breaking out physical activity so that you could
have specific interventions that are located in different
institutional bases and can be sponsored by those. This is an
example of trying to sort of fine tune it. And then one more,
just to show, Jjust the next one. This is healthy and safe
environment. This was pretty anemic last time around, because we
were just beginning to kind of figure out what work we could do,
but I think the good news just seeing how it’s really expanded

dealing with climate and environment and looking at design and
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promoting healthy homes and also dealing with hazardous
exposures. And I don’t know that I'm going to remind our
colleagues, the cancer study areas would be really important
here. And that had not been discussed. But it’s another example
of how that can happen. And then obviously linking to the
concerns of water quality. And now because we have the ag and
markets folks with us we can look at food and consumer products,
which we would not have been able to do before. So I just
wanted you to kind of get a feeling for how this is moving. So

I'11l stop there. Thank you. Take any questions.

JEFF KRAUT: Questions for Dr. Boufford? I think, look,
if you look back to where we started and where we came and the
degree of specificity from the general statements, it’s really
very impressive because the statements are more actionable than
they ever probably were. Which then leads us to data to measure
the actions. But I’'1l1 save that for another day.

Thank you very much. Thank you Dr. Boufford. Dr.
Gutierrez, i1if you’d give us the report on Codes, Regulations,

and Legislation.

ANGEL GUTIERREZ: Good afternoon. At today’s meeting of
the committee on Codes, Regulations, and Legislation, the

committee reviewed two proposals; one for adoption, and one for
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information. For adoption we had advanced home health aides.
This proposal will revise several parts of title 10 regarding
advanced home health aide authorization to perform advanced
tasks with appropriate training and under supervision by
registered nurses employed in home care services agencies,
enhanced assisted living residences and hospice programs. The
committee voted to recommend adoption to the full council, and I

so move. Lisa Ullman from the Department is here to answer any
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questions from council members.

JEFF KRAUT: I have a motion. I have a second, Dr.
Berliner. Any comments or questions? We heard, it’s pretty

fresh in our minds. All those in favor, aye.

[Aye]

Opposed? Abstentions? The motion carries.

ANGEL GUTIERREZ: For information is an update to
patients’ bill of rights. This proposal will amend sections

405.7 and 751.9 of title 10 to update information reflected in

the patients’ bill of rights. Since the proposal was presented

for information, there was no vote, and again, Ms. Ullman is

here to answer questions by council members.
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JEFF KRAUT: Thank you. If anybody has any question on
that regulation? Hearing none, thank you Dr. Gutierrez. I’1ll now
turn to Dr. Kalkut to provide the report of the Committee on

Establishment and Project Review.

GARY KALKUT: Thank you. I’d like to start the
presentation with a discussion of the ambulatory surgery center
limited life report that was distributed prior to the meeting.
This is a report that was requested by the Establishment and
Project Review Committee and I think we’re all appreciative of
going through that today. Charlie, do you have any comments on

that?

CHARLIE ABEL: Just a few and then we’ll take questions.
This is our semiannual report we tried to, we have been
presenting this to the council each February and August. So
this represents reporting and monitoring to date. You’ll note
that we have three sections of the report. The first section are
all of the ASCs, ambulatory surgery centers, that are under
initial limited 1life authorization. The next section contains
three ASCs that have received a limited life extension primarily
because they did not live up to their projections with respect
to service to the uninsured and the Medicaid population in its

initial limited life, but showed genuine initiative toward that
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effort. And so an extension of that limited life was proposed
and approved by PHHPC. And then the final section, one which
relatively recently PHHPC has requested is those limited 1life
ambulatory surgery centers that have graduated essentially to
indefinite life. What’s been happening and we get that
information essentially from cost reports and annual reports,
although for most facilities annual reporting terminates once
that limited life period terminates as well. So, you’ll note
that for on the first report where we have the facilities that
are under it’s limited life, and you should know or I’1ll remind
you that every time we do a CON approval for limited life, it
has a condition that requires the submission of an annual report
which is overseen and prepared by an independent third party.
That annual report should, is to be submitted 60 days after each
anniversary of the commencement of operations beginning on the
second year of operation. You’ll note that some of these ASCs
that have been indicated on here, some have non reported for the
most recent year. That would be 2017. Staff routinely reminds
ASCs at the beginning of every year of their obligation to
report and follows up when any annual report is late. Once an
annual report is submitted within 60 days, the staff contacts
the ambulatory surgery center with any concerns that we see
relative to under performance of services to the uninsured and

the Medicaid population. And we talk with them reminding them of
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their obligation and you know, what has been their outreach to
these populations. What have been their efforts? What they may
view as their impediments. And we engage in a discussion on
potential opportunities for improving strategies for improving
care to those populations. And we’re well into the second year
of those active ambulatory surgery center contacts on a regular
basis. If those who may be interested, you’ll see that the
facilities that began operations in 2013, two of those
ambulatory surgery centers are actually on the agenda today for
indefinite life with our recommendation for approval. All of the
others with the exception of one have submitted applications and
they’re under review by the Department staff and we have been in
contact with that final facility which hasn’t yet seen its
operating authorization expire, but is due to expire shortly and
we’re reminding them that an application must be submitted.

So, it’s an orientation of the projects that are on here.
The ambulatory surgery centers that we monitor and basically how

we do the monitoring. I’m happy to take gquestions.

GARY KALKUT: Thank you. Any questions? Dr. Berliner,

then Dr. Gutierrez.

HOWARD BERLINER: Charlie, the ambulatory surgery centers

are required to submit data to SPRCS as well, right?
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CHARLIE ABEL: That’s correct.

HOWARD BERLINER: Do we check on that?

CHARLIE ABEL: Yes we do. And if there are any
discrepancies we engage the facility to resolve those

discrepancies. Why are they discrepant.

HOWARD BERLINER: Thank you.

ANGEL GUTIERREZ: So Charlie, for instance, let me see if
I understand this correctly; these are the numbers they are
reporting to us. And we have, I am assuming, that we have a way

of corroborating the validity of the data they report to us.

CHARLIE ABEL: Two things to consider is the annual report
that they are to submit must be submitted, prepared and
submitted through a independent third party. So that’s one
method that we use to ensure the integrity of the data. Cost
reports are submitted and they are, must be audited by an

accounting firm. That is another means for verification.
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ANGEL GUTIERREZ: Second part is when I look at those
that have completed the four years of reports, there are some
that one could anticipate this group is not complying. It’s not
meeting the standards. How proactive is the Department in

telling them you’re not meeting the expectation?

CHARLIE ABEL: I can tell you from a historical
perspective, there have been some facilities where we have
reached out and discussed with them their underperformance. And
the unfortunate reality is for some of these ambulatory surgery
centers, we get the impression that it is only upon our contact
that they are actually doing a genuine effort to reach out to
these underserved populations. That being said, as I mentioned,
we are well into the second year of that contact. So we do not
expect that we’re going to see poor performance from any
ambulatory surgery center who has gone through this monitoring
and discussion with the Department, and who has put forward a
genuine effort in the latter years of their limited life. We
would expect that they’re going to achieve some level of
success. And to the extent that they have not, we are going to
hold them accountable in terms of why is that not the case? And
ultimately this body will hold them accountable, because most of
these facilities that are coming now on, I think all of them

that have began operation in 2013, all of them have to come
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before this body for reauthorization of its limited life. You
may remember several years ago, we changed our limited 1life
approval process from a limitation on its establishment to a
limitation on its operating certificate authorization. That
enables us to more streamline, in a more streamlined manner
approve for indefinite life some of these ambulatory surgery
centers that have demonstrated compliance with the principles
that ad-hoc ambulatory surgery center, charity care, Medicaid,
committee, any facility that would not, that cannot demonstrate
to us a substantial and sustained good faith effort to serve
these populations, even in that establishment approval, I'm
sorry, in that administrative approval process, we would bring

to this council for your evaluation.

ANGEL GUTIERREZ: So that said, thank you. That said,
then this is our tool in a way, because I see that 121346, sixth
from the top, has met none of the goals set forth as approved
targets way back when we put that on, and is coming for review

on the next time we get together.

JEFF KRAUT: Well, they have to apply, but that’s why

they’ re saying they contact them and they have that

conversation. I'm sure they’re..
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ANGEL GUTIERREZ: You’ve had the conversation.

CHARLIE ABEL: Yes.

ANGEL GUTIERREZ: Way down at the bottom, 121104 which is

the sixth from the bottom, they are dramatically below ..

JEFF KRAUT: Yeah, but they’ve only just started.

ANGEL GUTIERREZ: Right. But I use that as an example.

Are they aware that we know that they’re dramatically below?

CHARLIE ABEL: Within two months of the submission of their
annual report, we are engaging every one of these ambulatory
surgery center operators with any concerns that we have relative
to deficient .. what we believe is a deficient number of services

to those targeted populations.

ANGEL GUTIERREZ: And the last concern is I’'m wondering
whether continuing to pursue charity care matters? The only one
that out performed what we set as a target is the Island
Ambulatory Surgery. We anticipated or expected 2 percent and
they are at 6.9 percent. I don’t know the validity of the number

but nevertheless I don’t see anybody matching that.
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CHARLIE ABEL: Well, you’re correct in characterizing this
as a tool. And since we began this process, you know, we’ve had
a number of initiatives under the affordable care act, etc., to
be able to get more individuals insured. So, that’s one of the
reasons, I think, and it’s certainly a reason that has been
cited by some of these ambulatory surgery centers when they say
that they have not been able to realize at least 2 percent

charity care.

JEFF KRAUT: Well, remember, we brought it into the room
and we take each one independently and we’ve made I think our
thinking has evolved over charity care whereas it’s been pretty

clear about Medicaid access. Dr. Bennett.

JOHN BENNETT: So, you’ve kind of already almost answered
my question and my point was going to be that if you look at
this particularly the top group, a lot has happened in the
growth of Medicaid in New York State and the decrease in the
uninsured population. So my question was going to be do you
take into consideration the changes in the baseline opportunity
they have, and it sounds like the answer to that is yes. I might
also add on the flipside, that the Medicaid program has grown

considerably and so it gets easier to meet that bar. And then
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the third point I would make is that I imagine because these are
so variable that you’re doing it by the area that they’re in
because we’ve seen that the uninsured rate, while it has dropped
overall, there is a considerable variability. In upstate New
York we look at it on a County by County basis and it is quite

variable, although it’s very low upstate.

JEFF KRAUT: Just to close on the conversation, this is
probably a good example of where the council through its
processes by focusing in on this issue and adapting the process
to align with a policy goal, so for those of you who weren’t
here, when we decided that we were concerned about Medicaid
access and 1t was a little bit rocky at the beginning and we did
these limited lives, we started marrying up or encouraging the
providers to deal with the FQHCs and the Medicaid provider
networks, that really, cause everybody knows don’t come back in
this room on a limited life if you haven’t done certain things
and you haven’t hit these numbers. And they’ve contributed. So
it’s been significant. Yes, Mr. Lawrence and then we’ll go back

to the reports.

HARVEY LAWRENCE: Thank you Charlie. I know that the
uninsured number of people in the state have probably dropped

and a lot have been moved into Medicaid managed care or
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Medicaid, but I find it hard to believe that there are not
people out there in need of charity care. And I just find that I
don’t think we’re at that point in the state, and it seems as
though this is the best efforts for the ambulatory care surgery
centers, and I'm just wondering is there something else that we
should be doing to make them more compliant with regard to
offering and actually finding those New Yorkers who need charity
care in this setting. Because this is, these results are non-
compliant, vast majority. Just doesn’t seem to make sense in
this state. And I know in communities around the city and New
York City it doesn’t add up. So, if it’s a best efforts endeavor
then there’s got to be another either some sort of, I don’t know
if it’s a carrot and stick approach and we’re doing more of the
carrot and less of the stick, but I understand it’s a voluntary

effort. But what else can be done. Any suggestions?

CHARLIE ABEL: I’'m happy to take any suggestions, because
as we implement, I mean, with this strategy with the ambulatory
surgery centers we basically tell them look, they need to
establish good contacts where the uninsured are getting services
or where they are living. One clear strategy is good

communication and referral systems with FQHCs.
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JEFF KRAUT: The fact of the matter is I think that’s an
important question that we ask when we bring the applicant in on
how to do that and as you said, there are pockets here where
these are bigger problems than not and that’s where we want to
kind of have that data about the level of the unisured and
recognize the uninsured also find their way into networks of
care that a lot of these centers are really focused on the
private practice of medicine that is conducting ambulatory
surgery. So you’ll probably see higher percentages of the
uninsured also cared for in the hospital based am-surg centers
that provide those access points. And we don’t bring in that
data when we get into it. But what we want to do is shift and
share that responsibility. So I think when an applicant comes

into that room, you should always ask those questions. Yes.

HARVEY LAWRENCE: Is this something that we can create a

hotline and have some advertisement at the state level?

JEFF KRAUT: So without going through it we went through,
there has been repeated presentations since we started it which
is going back six years? Where we have a process with the FQHCs,
the New York Association for Ambulatory Care, the Community

Health things where they have those organizations have done
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these in their statewide meetings and in the industry specific

meetings that that has been encouraged.

HARVEY LAWRENCE: right. But I'm just saying maybe a
little more advertisement, maybe a hotline, something that makes

it known throughout the state.

JEFF KRAUT: Oh yeah. But some of the providers actually

do that locally. But you know,

HARVERY LAWRENCE: .. arguing that wouldn’t help. We need

more eXxposure.

JEFF KRAUT: You can only limit.. the issue is what can
the Department of Health do? They have hotlines for everything.
They have.. where we see there’s a need and if there’s an issue
that comes up with the providers, they typically intervene to
connect the providers. But yes, if you talk to some of the
providers there are hotlines, there are things that we’ve asked
the New York Association for Ambulatory Surgery Centers to do,
and I think if we wanted we can bring those people in here. I
just don’t think right now any one of us is aware of everything.
That’s all I’'m suggesting. Dr. Berliner. Then I’d like to start

the report.
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HOWARD BERLINER: Charlie I'm sorry I’ve forgotten this.

What do we do about bad debt?

CHARLIE ABEL: So that is often an area where we engage
with the ambulatory surgery center because there are cases that
are characterized as bad debt that could be characterized as
charity care, and it’s very specific in terms of the process

that the individual ambulatory surgery center goes through with

it’s engagement with patients. do they expect to be paid when,
before the service is rendered or not. That’s the defining
factor.

JEFF KRAUT: I'd like to start because I'm afraid I'm

going to lose a quorum. And out of fairness to the applicants
that have been here today I don’t mean to cut off the

conversation. We’ll come back to it at another time. But we
need to get to the applications. Dr. Kalkut if you’d please

begin.

GARY KALKUT: Thank you. I’"11 batch applications by
category where possible. First is 181260 C, Hudson Valley
Hospice in Dutchess County. This is to purchase the building in

which the administrative offices currently reside and perform

80



10

11

12

13

14

15

16

17

18

19

20

21

22

23

NYSDOH20180802-PHHPC-fullcouncil
3hr 7min 81

renovations to expand the building. Both the Department and the
Committee recommend approval with conditions and contingencies

and I so move.

JEFF KRAUT: I have a motion. May I have a second? Dr.
Berliner. Any comments from the Department of Health? Any
questions from the council? Hearing none, all those in favor

aye?

[Aye]

Opposed? Abstention? The motion carries.

GARY KALKUT: 181155C, Oxford Nursing Home in Kings
County. This is to construct a 200 bed replacement facility to
be located at 2832 Linden Blvd., in Brooklyn and decertify 35
skilled nursing facility beds, residential healthcare facility
beds and amend CON 031182. Both the Department and the committee
approve the application with conditions and contingencies, and I

SO move.

JEFF KRAUT: I have a motion, I have a second Dr.

Berliner. Mr. Abel.
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CHARLIE ABEL: Thank you. So I will note that we
distributed three letters to PHHPC members to expressing
opposition to the project where the nursing home is being
constructed. Those were from two nursing homes that are in the
area located within blocks of the proposed location, and also a
letter of concern about the nearby, proposed co-location of --
co-location is not a good word, but the proposed approximate
location of this proposed nursing home to the existing
facilities, that it was from the continuing care leadership
coalition. So we have that material was submitted to the
Department since the Establishment and Project Review committee.
It was distributed to members. The Department has viewed that

material and stands by it’s recommendations for approval.

JEFF KRAUT: And just no one appeared in opposition to

this application at the public part of the hearing. Is that

correct?

CHARLIE ABEL: That’s correct.

JEFF KRAUT: Any comments from the council members? Any

questions? Mr. La Rue.
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SCOTT LARUE: One quick question. As part of this
applicant probably really missed it’s opportunity by not coming
to the original committee meeting so that you can ask questions
but in terms of the Department, when you’re looking at a CON
application is it a consideration where this facility or any
facility would be located and the impact it could be having on
the others that are located adjacent.. I mean certainly we
applaud this applicant for building a new nursing home. There
aren’t that many applications that come forward that are
constructing a brand new nursing home today. But I was just want
to understand what consideration if any is given to the location

of it and it’s impact on the others.

CHARLIE ABEL: 1It’s absolutely considered, as well as, by
the way, the location from which that nursing home, where that
nursing home is currently operated is that is the relocation
setting up a void to access, a problem with access in that area.
As you probably know, this site being in Brooklyn, from a
regulatory perspective, all of New York City is considered a
planning area, so there’s no regulatory prohibition to siting a
nursing home near other nursing homes, and when you take a look
at urban areas often you find that kind of situation. But in
this area the two nursing homes that we reviewed that also

submitted those opposition letters, they are very well utilized,
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utilization is very high at both of those facilities, and at
least they have been profitable. So we don’t see, we think that
there is sufficient demand especially with respect to a nursing
home where its catchment area is many more than just a few
blocks away. We don’t think that there’s going to be a
significant negative impact to those other nursing homes in the

area.

JEFF KRAUT: Any other questions? Hearing none I’'1l1l call

for a vote, all those in favor aye?

[Aye]

Opposed? Abstention? The motion carries.

GARY KALKUT: 181206C, Omni Surgical Center in Oneida
County. This is to certify ambulatory surgery multispecialty
services. The center is currently certified as a single
specialty specializing in pain management services. The
Department recommends approval with no change in the operating
certificate expiration date and with conditions is recommended.
The Establishment and Project Review Committee made no

recommendation with one member abstaining. And I so move.
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JEFF KRAUT: So this application comes to us with
recommendation of the Department with approval. No
recommendation from Establishment. I have a motion. Second Dr.

Berliner. Mr. Abel.

CHARLIE ABEL: Just to call your attention to material that
was distributed and received since Establishment and Project
Review. Taking in opposition to the project and submitted by
Mohawk Valley Health System and Mr. Cicero. And other associated

facilities.

JEFF KRAUT: So for those of you who were not present
during the project review committee hopefully you’ve had an
opportunity to review those letters and if you have any
questions you can ask of the Department or any of the council

members that were present at the meeting. Dr. Boufford.

JO BOUFFORD: Not specifically that but I wonder how it
relates to the surgery center on your list here that has 0, O,
0, the number says 13102 not 18026, but it’s got the same name

and location.

CHARLIE ABEL: I believe that is the same facility. This

facility is under its limited life
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JO BOUFFORD: And is there any conversation about.. this
was one of the ones that stimulated my comment earlier on the

question but just looking, the numbers..

JEFF KRAUT: They’ve not yet according to the data you’ve
resented, they’ve not been in operation long enough or they’ve

not yet hit the numbers.

CHARLIE ABEL: Both, I would argue.

JO BOUFFORD: I says zero.

CHARLIE ABEL: They’ve had two years of operation. They
have reported that in terms of our review of this application
that their Medicaid utilization has been at 12.4 percent. Their
charity care utilization clearly needs some improvement, they
make the argument that by moving to multispecialty services
certification that they will have an opportunity to improve on

the charity care numbers.

JEFF KRAUT: Any other questions? Yes, Dr. Bennett.
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JOHN BENNETT: I heard you mention some letters of

opposition. Did you mention the letters of support?

CHARLIE ABEL: The applicant did submit a number of letters
of support, and I think I mentioned that at Establishment and
Project Review, but they are also here for any questions - the

applicant is.

JEFEF KRAUT: Any other? Yes, Mr. Lawrence.

HARVEY LAWRENCE: Charlie, did I understand you to say
that for Medicaid that’s at 12 percent? Because that’s not

reflected here?

CHARLIE ABEL: This is through their latest annual report
so their more recent information that was provided to us in the
context of our review of the application is before you now has
updated information. Now, I have to say, it is self-reported.
It is not gone through the audit process that annual reports go

through. So it is, I give that for you for your information.

JEFF KRAUT: No other questions? Then I’11 call for a
vote. Just to be clear, if you’re voting yes, you’re voting to

approve this becoming a multispecialty center and it’s the
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recommendation of the Department of Health. A yes vote. If

you’ re voting no, you’re not voting to permit it to become a
multispecialty center. OK. All.. maybe we should do a roll call
because we had that issue at project review and that’s probably

will be clearer.

Ms. Baumgartner
Dr. Bennett
Yes

Dr. Berliner
No.

Dr. Boufford
Abstain

Dr. Brown

No

Dr. Gutierrez
No

Mr. Holt

No

Dr. Kalkut

No

Mr. LaRue

No

Mr. Lawrence
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No

Mr. Robinson
Yes

Dr. Rugge
Yes

Dr. Strange
Yes

Mr. Thomas
No

Dr. Watkins
No

Dr. yang

No

Does not pass 5-10. 5 yeses 10 nos.

JEFF KRAUT: so we need.. and you have one abstention. We
need 13 affirmative votes. So we’re three votes short. 1I’11
entertain an alternative motion. Which of course will be the
inverse of the voting if everybody stays consistent. This is one
of those things we’re going to put them in limbo if we don’t
act. So, what I would consider to understand, those of you who
voted yes or those of you who voted no, it’s depending on how we
do it. If I have an alternative motion to disapprove the

application.. well, I just want to explain. If I can get an

89



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20180802-PHHPC-fullcouncil
3hr 7min

alternative motion to disapprove it, and we have 13 people
disapprove it, it would permit the applicant to afford
themselves due process to take this to another level for
reconsideration of the votes of the council. If we fail to get
13 votes, they cannot proceed and avail themselves of that due

process.

HARVEY LAWRENCE: What’s the intent and the purpose of

having a second vote?

JEFF KRAUT: Right now the application is in limbo. The
applicant can only appeal a decision of the public health
council if we have affirmatively voted for or against. Am I
correct? So we have not voted for nor have we voted against
because we needed 13 votes. So this what I'm suggesting is if
you vote, i1if we have 13 no votes or vote against the
application, the applicant can then proceed for, to avail
themselves of the appeals process, and I would ask the
department i1if they wanted to embellish what I’ve said please do
so. Although I think I correctly stated it. Conference. I'm
fine letting it stay, it’s just not going to benefit.. and this
is a historic thing, Mr. Lawrence. We found that we should
determine it one way or the other, and sometimes when we can’t

get consensus on an approval we allow a disapproval so they can
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appeal the vote recognizing that there was.. the record will show
there wasn’t a consensus. We’re doing this as an administrative

action.

JOHN RUGGE: Jeff, could you just indicate who they’re

appealing to?

JEFF KRAUT: I’d rather have a lawyer do it, even though,

I think I could do it. Administrative law judge.

RICK ZAHNLEUTER: This is Rick Zahnleuter. If there is a
negative outcome, then what would happen is the applicant would
be entitled to an administrative hearing, there would be an
administrative law judge assigned, a record would be produced
and then a recommendation would be made and then it would return

to PHHPC.

JEFF KRAUT: You may have heard this referred to as an

article 78 hearing.

RICK ZAHNLEUTER: Not quite yet. The court would be after

that.
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JEFF KRAUT: That’s true. That’s after an administrative
law judge hears it. So, Dr. Gutierrez, would you like to make a

motion? Or a comment?

ANGEL GUTIERREZ: No, I would like to make a motion to

disapprove the application.

JEFF KRAUT: I have a motion to disapprove the
application. Do I have a second? Dr. Brown. Is there any

discussion? Yes I'm going to ..

JOHN BENNETT: I Jjust want to clarify this again, pardon

me, I'm not a lawyer but this doesn’t make a lot of sense to me.

Someone wants to do something, and we deny them, they can

appeal. Someone wants to do something, and we effectively deny

them by not approving them, and they cannot appeal?

JEFF KRAUT: They can still appeal.

RICK ZAHNLEUTER: In lay terms, this is..

JOHN BENNETT: Because it’s not making sense to me.
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DAN SHEPPARD: Basically as a body, you individual cast
your vote and made your decision, but as a body because you did
not reach majority of seats on PHHPC, you’ve made no decision as
a body. I think 10 to 5 vote not to approve is not a decision to

disapprove. It’s not even a decision.

JOHN BENNETT: That part I get. I'm with you so far.

DAN SHEPPARD: Because, and this is where I'm going to go
from policy to legal, but do a smooth handoff.. there’s been no
determination. A 10 to 5 vote effectively is a no determination
on the application. So therefore if there’s no determination the
applicant can’t appeal that. There’s nothing to appeal. You

haven’t made a decision as a body.

JOHN BENNETT: So there’s nothing else they can do? It

dies?

DAN SHEPPARD: It’s worse.

JEFF KRAUT: They have no appeal. It’s purgatory.

JOHN BENNETT: Nothing can ever happen. That doesn’t make

sense to me.
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JEFF KRAUT: Yes. And that’s why we’re .. listen, and

that’s why..

JOHN BENNETT: But they can resubmit a new application.

JEFF KRAUT: Right. But that’s why we’re asking to
entertain another motion that was just made because to allow the
applicant to avail themselves of the due process. That’s why.
So, if you vote yes on this motion, you are voting to disapprove
the application. I'm going to do a roll call vote because we’re
trying to create a record here so it’ll be clear if you voted
yes the first time ad if you choose to change your wvote this
time it would be clear as to why that occurred. At least for
the record. Could you please do a roll call vote, and I will

vote as well this time.

Ms. Baumgartner
Dr. Bennett
Yes.

Dr. Berliner
yes

Dr. Boufford

yes
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Dr.

I'm

Dr.

yes

Mr.

yes

Dr.

yes

Mr.

yes

Mr.

yes

Mr.

Yes

Dr.

Yes

Dr.

Yes

Mr.

yes

Dr.

yes

Dr.

Brown

interested in due process.

Gutierrez

Holt

Kalkut

LaRue

Lawrence

Robinson

Rugge

Strange

Thomas

Watkins

yang

Yes.
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JEFF KRAUT: And I will also vote yes. So it’s unanimous.
The motion passes. The application has been disapproved. Dr.
Kalkut.
GARY KALKUT: I'm going to batch these applications.

172395E, Queens Endoscopy.. ASC, LLC, in Queens. Requests for
indefinite life for CON number 111076. The Department and the
committee recommend approval with condition and contingencies.
181112E, Clinton Square Operations LLC d/b/a Bishop
Rehabilitation and Nursing Center in Onondaga County. To
transfer 100 percent interest from two current members to one
new sole member limited liability company with two individual
members. The Department and the committee recommend approval
with a condition and a contingencies. 181144E, Park Terrace Care
Center in Queen County. This is to transfer 45.1 percent
ownership interest in the estate of one withdrawing member to
one existing member. The Department and committee recommend
approval with a condition and then 181165E, Queens Nassau
Rehabilitation And Nursing Center in Queens County. This is to
transfer 40.1 ownership interest in one withdrawing shareholder
to one of the remaining shareholders. The department and

committee recommend approval with a condition. And I so move.
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JEFF KRAUT: I have a motion. I have a second, Dr.
Gutierrez. The Department has any comment? Any member of the
council have question on any one of these projects? Hearing

none, I’11 call for a vote. All those in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries.

GARY KALKUT: Peter.. an interest, let me do it.
Certificate of dissolution, Genesee Valley Group Health
Association. There’s an interest declared by Mr. Robinson and
Mr. Thomas. This is for Ruby Western Manor. Approval is
recommended by both the Department and the committee and I so

move.

JEFF KRAUT: I have a motion. May I have a second? Dr.
Gutierrez. Any comment? No. Any questions? All those in favor,

aye.

[Aye]

Opposed? Abstentions? Motion carries.

GARY KALKUT: 172313E, this is Kingston Nursing Home

Operations LLC, d/b/a Tenbrouck Center for Healing in Ulster

97
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County. Mr. Carver Cheney is not present, with a conflict.
Establish Kingston Nursing Home Operation LLC d/b/a Tenbrouck
Center for Rehabilitation and Healing as the new operator of
Tenbrouck Commons, a 258 bed residential healthcare facility.
The Department and the committee recommend approval with

conditions and contingencies, and I so move.

JEFF KRAUT: Have a motion have a second, Dr. Gutierrez.

The department wishes to comment.

CHARLIE ABEL: Only that we wanted to note that we produced
updated exhibits for all of the nursing home projects that
included an additional column for when the individual in the
proposed owner in the subject application became owner of the
facility with the star rating. So in that chart we did add that

column.

JEFF KRAUT: Thank you. Any member of the council has a
qgquestion or a comment? Hearing none I’11 call for a vote. All

those in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries.
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PETER ROBINSON: Application 181046E, Marine Center for
Rehabilitation and Nursing in Westchester County. Conflict and
recusal has bee declared by Dr. Kalkut who has left the room.
Transfer two percent ownership interest from one withdrawing
member to one new member and transfer of 33 percent ownership
interest from one existing member to five new members. The
Department and the committee recommend approval with a condition

and contingencies and I so move.

JEFF KRAUT: I have a motion and a second by Dr.

Berliner. Any comment?

CHARLIE ABEL: Just that since establishment and project
review committee we did receive a letter in opposition or
actually mentions a complaint from an individual, private
individual in the community and we also, that went on the PHHPC
members as well as Warren Centers response to that complaint.
The Department has reviewed both pieces of correspondence and we

continue to recommend approval.

JEFF KRAUT: Thank you. An questions for the Department?.

All those in favor, aye.
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Opposed? Abstentions? Motion carries. Could we ask Dr.
Kalkut to return as Mr. LaRue leaves. And I’11 Jjust start, Peter

you just want to do the.. no no, just until Gary gets back in.

PETER ROBINSON: Certainly. This is application
181182E. MARNC LLC d/b/a Messina Rehabilitation and Nursing
Center in St. Lawrence County. Noting the conflict ad recusal by
Mr. LaRue who’s left the room. This is to establish MARNC
Operating LLC as the new operator of the 160 bed residential
healthcare facility located at 89 Grove Street in Messina
currently operated at St. Regis Nursing Home. Both the
Department and the committee recommend approval with a condition

and contingencies and I so move.

JEFF KRAUT: I have a motion Mr. Robinson, a second Dr.

Gutierrez. No comments from the Department. Any questions from

the council? All those in favor, aye.

[Aye]

100



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20180802-PHHPC-fullcouncil

3hr 7min 101
Opposed? Abstentions? Motion carries. Please ask them to
return.
GARY KALKUT: We have a restated certificate of

incorporation. The Frederick Ferris Thompson Hospital to modify
its purpose. Conflict and recusal by Mr. Robinson who is left

the room ad Mr. Thomas who left the room and I so move.

JEFF KRAUT: I have a motion. I have a second
Dr. Gutierrez. Any comments? Any questions? All those in favor,

aye.

[Aye]
Opposed? Abstentions? Motion carries. Please ask them to

return.

GARY KALKUT: 181152E, Roosevelt Surgery Center LLC d/b/a
Manhattan Surgery Center in New York County. This is request
for indefinite life for CON 101134. The Department and committee
recommend approval. One member abstained at the establishment

and project review committee and I so move.

JEFF KRAUT: I have a second, motion and second Dr.

Gutierrez. No comment. This, just so you know on the chart that
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you’re looking at the Roosevelt Surgery Center, it was formerly
known as Manhattan on the database that you have in front of
you. Any questions from the council members? Hearing none, I'11

call for a vote. All those in favor, aye.

[Aye]

Opposed? Abstentions? Motion carries.

GARY KALKUT: 181251E, South Nassau Community Hospital in
Nassau County. There is a conflict by Dr. Martin who is out of
the room. This is to establish Mr. Sinai Hospital Group Inc.,
and disestablish South Nassau University Health System
incorporated as the active parent co-operator of the South
Nassau Community Hospital and its certified home health agency
and long term health program. The department recommends
approval with conditions and conting9encies. The committee
recommends approval with a condition and contingency with one

member opposing and I so move.

JEFF KRAUT: I have a motion. May I have a second, Dr.

Berliner. No comments. Any questions from the council? All

those in favor aye.
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Opposed? Absten.. Dr. Bennett is opposed. Abstentions?

JOHN RUGGE: Yes abstaining.

JEFF KRAUT: One abstention, Dr. Rugge. So, Dr. Bennett
is opposing, Dr. Rugge is abstaining and the motion carries.

Thank you.

GARY KALKUT: 1811084E, Willcare in Erie County. Conflict
and recusal by Dr. Watkins who is leaving the room and an
interest by Ms. Baumgartner. This is to, change of indirect
ownership of two certified home health agencies currently
operated by Willcare and Litson. The Department recommends
approval with condition and contingencies as does the project

review committee with two members abstaining and I so move.

JEFF KRAUT: I have a motion. May I have a second? Dr.
Berliner. Any comments from the Department? Any questions from

the council? All those in favor aye?

[Aye]

Opposed? Dr. Gutierrez opposes. Abstentions? The motion

carries.
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GARY KALKUT: 121198E, Leroy Operating LLC d/b/a Leroy
Village Green Nursing and Rehabilitation Center in Genesee

County. This project has been deferred at the applicants

request.
JEFF KRAUT: And we’ve agreed.
GARY KALKUT: 161026E Foundation for Elderly
Care d/b/a Atlantis Home Care. I make a motion on this because

I'm recusing myself for the next one. The Department recommends

approval as did the committee and I so move.

JEFF KRAUT: Second Dr. Gutierrez. Any questions? All

those in favor, aye?

[Aye]

Opposed? Abstention? The motion carries.

PETER ROBINSON: Application 172165E, Utica LHCSA LLC
d/b/a Oneida Home Care in Oneida County. Noting recusal by Dr.
Kalkut who has left the room. The Department recommends approval

with a contingency and I so move.
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JEFF KRAUT: I have a second by Dr. Gutierrez. Any

comments? Any questions? All those in favor, aye.

[Aye]
Opposed? Abstention? The motion carries. Ask Dr. Kalkut to

return.

PETER ROBINSON: And finally application 181393E
Community Care Companions Inc., d/b/a Interim Healthcare of New
York in Monroe County with an interest declared by me. The
Department recommends approval with a contingency as does the

committee and I so move.

JEFF KRAUT: And I would also sy that Mr. Thomas also
declared an interest in that application. Any questions from

the council? All those in favor, aye.

[Aye]

Opposed? Abstention? The motion carries.

Thank you very much. I think that will adjourn that portion
of the meeting. And I’'11 call for motion for adjournment. The
full meeting of the next council is going to be, the committee
day is on September 27. The full council meeting will convene

on October 10, both in New York City. 1I’1ll have a motion to
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adjourn. We have a move.

very much.

Dr.

Brown we are adjourned. Thank you
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Sections 2800 and 2803 of the Public Health Law, Section 405.4 of
Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the State of
New York is hereby amended, to be effective upon publication of a Notice of Adoption in the

New York State Register, to read as follows:

Subdivision (a) of Section 405.4 is amended to read as follows:

(a) Medical staff accountability. The medical staff shall be organized and accountable to the

governing body for the quality of the medical care provided to all patients.

(1) The medical staff shall establish objective standards of care and conduct to be followed
by all practitioners granted privileges at the hospital. Those standards shall:
(1) be consistent with prevailing standards of medical and other licensed health care

practitioner standards of practice and conduct; and

(i1) afford patients their rights as patients in accordance with the provisions of this Part.

(2) The medical staff shall establish mechanisms to monitor the ongoing performance in
delivering patient care of practitioners granted privileges at the hospital, including
monitoring of practitioner compliance with bylaws of the medical staff and pertinent
hospital policies and procedures.

(3) The medical staff shall review and, when appropriate, recommend to the governing body,
the limitation or suspension of the privileges of practitioners who do not practice in

compliance with the scope of their privileges, medical staff bylaws, standards of



performance and policies and procedures, and assure that corrective measures are

developed and put into place, when necessary.

(4) The medical staff shall adopt, implement, periodically update and submit to the

Department evidence-based protocols for the early recognition and treatment of patients

with severe sepsis and septic shock (“sepsis protocols”) that are based on generally

accepted standards of care. Sepsis protocols must include components specific to the

identification, care and treatment of adults, and of children, and must clearly identify

where and when components will differ for adults and for children. These protocols must

include the following components:

(1)

(i)

(iii)

(iv)

a process for the screening and early recognition of patients with sepsis, severe
sepsis and septic shock;

a process to rapidly identify and document individuals appropriate for treatment
through severe sepsis and septic shock protocols, including explicit criteria defining
those patients who should be excluded from the protocols, such as patients with
certain clinical conditions or who have elected palliative care;

guidelines for hemodynamic support [with explicit physiologic and biomarker

treatment goals, methodology for invasive or non-invasive hemodynamic

monitoring], including monitoring, therapeutic endpoints and timeframe goals;
for infants and children, guidelines for fluid resuscitation with explicit timeframes
for vascular access and fluid delivery consistent with current, evidence-based
guidelines for severe sepsis and septic shock with defined therapeutic goals for

children; and



(v) aprocedure for identification of infectious source and delivery of early antibiotics
with timeframe goals[; and

(vi) criteria for use, where appropriate, of an invasive protocol and for use of vasoactive
agents].

(5) The medical staff shall ensure that professional staff with direct patient care
responsibilities and, as appropriate, staff with indirect patient care responsibilities,
including, but not limited to laboratory and pharmacy staft, are periodically trained to
implement sepsis protocols required pursuant to paragraph (4) of this subdivision.
Medical staff shall ensure updated training when the hospital initiates substantive
changes to the protocols.

(6) [Hospitals shall submit sepsis protocols required pursuant to paragraph (4) of this
subdivision to the Department for review not later than September 3, 2013. Hospitals
must implement these protocols after receipt of a letter from the Department indicating
that the proposed protocols have been reviewed and determined to be consistent with the
criteria established in this Part. Protocols are to be implemented no later than December

31, 2013.] Hospitals must update sepsis protocols required pursuant to paragraph (4) of

this section based on newly emerging evidence-based standards. Protocols are to be

[resubmitted] submitted to the Department at the request of the Department[, not more

frequently than once every two years unless the Department identifies hospital-specific
performance concerns].

(7) Collection and Reporting of Sepsis Measures.
(1) The medical staff shall be responsible for the collection, use, and reporting of

quality measures related to the recognition and treatment of severe sepsis for



(i)

(iii)

purposes of internal quality improvement and hospital reporting to the Department.
Such measures shall include, but not be limited to, data sufficient to evaluate each
hospital’s adherence [rate to its own sepsis protocols, including adherence] to
timeframes and implementation of all protocol components for adults and children.
Hospitals shall submit data specified by the Department to permit the Department to
develop risk-adjusted severe sepsis and septic shock mortality rates in consultation

with appropriate national, hospital and expert stakeholders. Hospitals shall submit

data to the Department or the Department’s designee in the form and format, and

according to such specifications as may be required by the Department.

Such data shall be reported annually, or more frequently at the request of the

Department, and shall be subject to audit at the discretion of the Department.

(8) Definitions. Sepsis is a life threatening medical emergency that requires early recognition

and intervention. For the purposes of [this section] hospital data collection, the following

terms shall have the following meanings:

(1)

(i)

(iii)

sepsis shall mean a [proven] confirmed or suspected infection accompanied by two

[a] systemic inflammatory response syndrome (SIRS) criteria;

[for adults,] severe sepsis shall mean sepsis complicated by [plus at least one sign of

hypoperfusion or organ dysfunction; for pediatrics, severe sepsis shall mean sepsis
plus one of the following: cardiovascular organ dysfunction or acute respiratory
distress syndrome (ARDS) or two or more] organ [dysfunctions] dysfunction; and
for adults, septic shock shall mean [severe sepsis with persistent] sepsis-induced
hypotension persisting [or cardiovascular organ dysfunction] despite adequate IV

fluid resuscitation and/or evidence of tissue hypoperfusion; for pediatrics, septic




shock shall mean [severe] sepsis and cardiovascular organ dysfunction [despite

adequate IV fluid resuscitation].



REGULATORY IMPACT STATEMENT

Statutory Authority:

Public Health Law (“PHL”) Section 2800 provides that “[h]ospital and related services including
health-related service of the highest quality, efficiently provided and properly utilized at a
reasonable cost, are of vital concern to the public health. In order to provide for the protection
and promotion of the health of the inhabitants of the state, . . . the department of health shall have
the central, comprehensive responsibility for the development and administration of the state’s

policy with respect to hospital related services . . .”

PHL Section 2803 authorizes the Public Health and Health Planning Council (“PHHPC”) to
adopt rules and regulations to implement the purposes and provisions of PHL Article 28, and to

establish minimum standards governing the operation of health care facilities.

Legislative Objectives:

The legislative objectives of PHL Article 28 include the protection of the health of the residents

of the State by promoting the efficient provision and proper utilization of high quality health

services at a reasonable cost.



Needs and Benefits:
Sepsis is a range of clinical conditions caused by the body’s systemic response to an infection

and affects more than 1.5 million people in the U.S. each year.

In New York State 47,081 cases of sepsis were reported in 2016 with 11,982 deaths — a mortality
rate of approximately 25 percent. However, the number of sepsis cases and the sepsis mortality
rate varies widely from one hospital to another. The morbidity rate largely depends on how
quickly patients are diagnosed and treated with powerful antibiotics to battle the bacterial
infection. A patient may have a greater chance of dying from sepsis if care is provided by an
institution poorly prepared to deal with this illness or from providers not thoroughly trained in

identifying and treating sepsis.

In response to alarming sepsis statistics, regulations were enacted effective May 1, 2013 to
require all hospitals licensed to operate in New York State to have in place and implement
evidence-based protocols for the early identification and treatment of severe sepsis and septic
shock. The sepsis regulations as originally drafted included guidelines and a definition of sepsis
that is no longer consistent with the current international guidelines. This amendment will refine
the guideline requirements and the definition to assure complete consistency. The amendment
also makes other, minor technical changes to clarify language without changing the meaning or

intent.



COSTS:

Costs for the Implementation of and Continuing Compliance with these Regulations to the
Regulated Entity:

Existing sepsis regulations that require all hospitals to submit evidence-based protocols for the
early identification and treatment of sepsis to NYSDOH are unchanged. Costs to the regulated
entities are expected to be minimal and to be primarily associated with efforts needed to update
internal protocols and definitions to align with the proposed changes. There is no impact on
consumers or providers. This change ensures consistency in definitions but in no way alters the

intent or impact of the current regulations.

Costs to Local and State Government:
There is no anticipated fiscal impact to State or local government as a result of this regulation,
except that hospitals operated by the State or local governments will incur minimal costs as

discussed above.

Costs to the Department of Health:
There will be no additional costs to the Department of Health associated with this definition

change.

Local Government Mandates:
Hospitals operated by State or local government will be affected and be subject to the same

requirements as any other hospital licensed under PHL Article 28.



Paperwork:

There is no additional paperwork associated with this change in wording.

Duplication:
These regulations do not duplicate any State or Federal rules and assure consistency with

established and clinically accepted definitions in use throughout the Nation.

Alternative Approaches:
There are no viable alternatives. Stakeholders requested that this change be made to assure
absolute consistency with established definitions and to avoid any possible confusion on the part

of hospitals and clinicians.

Federal Requirements:
Currently there are no federal requirements regarding the adoption of sepsis protocols or for

reporting adherence to protocols or risk adjusted mortality.

Compliance Schedule:
These regulations will take effect upon publication of a Notice of Adoption in the New York

State Register.



Contact Person:

Katherine Ceroalo

New York State Department of Health
Bureau of Program Counsel
Regulatory Affairs Unit

Corning Tower Building, Room 2438
Empire State Plaza

Albany, New York 12237
518-473-7488

518-473-2019-FAX
REGSONA@health.ny.gov
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STATEMENT IN LIEU OF
REGULATORY FLEXIBILITY ANALYSIS

FOR SMALL BUSINESS AND LOCAL GOVERNMENTS

No regulatory flexibility analysis is required pursuant to Section 202-(b)(3)(a) of the
State Administrative Procedure Act. The proposed amendment does not impose an adverse
economic impact on small businesses or local governments, and it does not impose reporting,

record keeping or other compliance requirements on small businesses or local governments.
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STATEMENT IN LIEU OF

RURAL AREA FLEXIBILITY ANALYSIS

No rural area flexibility analysis is required pursuant to Section 202-bb(4)(a) of the State
Administrative Procedure Act. The proposed amendment does not impose an adverse impact on
facilities in rural areas, and it does not impose reporting, record keeping or other compliance

requirements on facilities in rural areas.
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JOB IMPACT STATEMENT

Pursuant to the State Administrative Procedure Act (SAPA) section 201-a(2)(a), a Job
Impact Statement for this amendment is not required because it is apparent from the nature and
purposes of the proposed rules that they will not have a substantial adverse impact on jobs and

employment opportunities.
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Pursuant to the authority vested in the Public Health and Health Planning Council and subject to
the approval of the Commissioner of Health by Section 2803 of the Public Health Law, a new
Section 405.34 of Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations
of the State of New York is hereby added, to be effective upon publication of a Notice of

Adoption in the New York State Register, to read as follows:

Section 405.34 Stroke services.

(a) Definitions. The following terms when used in this section shall have the following

meanings:

(1) “Stroke patient” means a patient exhibiting the signs and symptoms of a suspected
stroke.

(2) “Certifying organization” means an accrediting organization approved by The

Centers for Medicare and Medicaid Services (CMS), that has applied to the
Department and has been approved by the Department to certify that a hospital
meets the criteria to provide advanced stroke care.

3) “Certified stroke center” means a general hospital that has successfully completed
a stroke center certification with a certifying organization.

(4) “Designated stroke center” means a certified stroke center approved by the
Department to operate as a designated stroke center under this section.

(b) General Provisions.

(1) General hospitals may choose to participate in the designated stroke center

program under this section.



(c)

(d)

(e)

)

3)

Only a certified stroke center may apply for stroke center designation from the

Department.

No hospital shall hold itself out to the public as having a stroke center designation

unless it has a stroke center designation under this section.

Certifying Organization Application. Accrediting organizations may apply, in a format

determined by the Department, to be approved as certifying organizations. Upon review

of the application, the Department may approve certifying organizations to perform

stroke center certification.

Stroke Center Designation. Hospitals seeking stroke center designation shall:

(1)

)

Obtain and maintain continuous stroke center certification from a certifying
organization. The Department may participate in any onsite visits conducted by

the certifying organization during certification and recertification.

Submit an application to the Department with a copy of the certifying
organization’s certification and supporting documents. When determining
whether to approve a certified stroke center as a designated stroke center, the
Department may take other criteria into consideration, including but not limited to

investigations by federal or state oversight agencies.

Issuing Authority. The Department shall make the final determination on all applications

for stroke center designation. The Department shall provide written notification to a

hospital when an application for a stroke center designation is approved. If an application

for stroke center designation is denied, the Department shall provide written notification



®

and a rationale for the denial, and shall allow additional opportunities for the hospital to

apply for a stroke center designation.

Withdrawal of Stroke Center Designation.

(1

)

)

The Department may withdraw a hospital’s stroke center designation upon notice

to a designated stroke center if:

(1) The designated stroke center does not comply with state or federal

regulations relating to stroke centers.

(i1) The designated stroke center fails to comply with its certifying

organization’s certification requirements and certification lapses.

(ii1))  The designated stroke center requests withdrawal of stroke center

designation.

Before withdrawing a stroke center designation pursuant to subdivision (f)(1)(i) or
(1) of this section, the Department shall provide the designated stroke center with
a written notice containing a statement of deficiencies. If the designated stroke
center fails to adopt a plan of correction acceptable to the Department within
thirty (30) days, the Department may withdraw the hospital’s stroke center

designation.

If a hospital no longer maintains stroke center designation, the hospital shall
immediately notify affected parties and provide the Department with a written

plan describing specific measures it has taken to alter its arrangements and



(2

(h)

protocols under subdivision (i) of this section within thirty (30) days of a

withdrawal of stroke center designation.

Transition Period.

(1

)

Hospitals designated as stroke centers by the Department prior to the effective
date of this section shall have two years from the effective date of this section to
initiate the stroke center certification process with a certifying organization
approved by the Department. The process is initiated when a hospital enters into a
contractual agreement with a certifying organization. Once the hospital has
entered into a contractual agreement with a certifying organization, the hospital

shall have one year to complete the certification process.

Any hospital that does not initiate the stroke center certification process with a
certifying organization within two years of the effective date of this section shall
no longer maintain a stroke center designation and may no longer hold themselves

out as a designated stroke center.

Coordination Agreement. Designated stroke centers shall communicate and coordinate

with one another to ensure appropriate access to care for stroke patients, in accordance

with a written coordination agreement. The Department may issue guidance to specify

the provisions of coordination agreements. Designated stroke centers shall have policies

and procedures in place for timely transfer and receipt of stroke patients to and from

other hospitals consistent with section 405.19 of this Part. Transport of stroke patients to

the appropriate receiving hospital shall be in accordance with State Emergency Medical



W)

(k)

Advisory Committee (SEMAC) approved EMS protocols developed and adopted

pursuant to subdivision two of section 3002-a of the Public Health Law.

Emergency Medical Services Providers; Assessment and Transportation of Stroke
Patients to Designated Stroke Centers. Designated stroke centers shall work with
Emergency Medical Services agencies to ensure that stroke center destination protocols
are consistent with protocols adopted by the State Emergency Medical Advisory
Committee, the State Emergency Medical Services Council (SEMSCO), the Regional
Emergency Medical Advisory Committee (REMAC), and the Regional Emergency

Medical Services Council (REMSCO).

The Department shall maintain and post on its public web page a list of designated stroke
centers. The Department shall notify the State EMS advisory bodies and EMS regions via
established communication networks whenever there is a change to a hospital stroke
center designation, including but not limited to a new designation or a withdrawal of

designation.

Reporting of Data and Quality of Care Initiatives.

(1) Each designated stroke center shall submit data, as requested by the Department,
that shall be sufficient to determine the performance of the hospital and the
system of care on at least an annual basis and in a format determined by the

Department.

(2) The Department shall define the data elements to be reported.

3) Each designated stroke center shall conduct stroke quality improvement activities

including, but not limited to:



(ii)

(iii)

(iv)

evaluation of the quality and appropriateness of care provided;

participation in regional and statewide quality improvement activities,
including but not limited to activities conducted by the Regional
Emergency Medical Advisory Committee, consistent with section 3006 of

the Public Health Law;

analysis of data to identify opportunities for improvement; and

integration of these activities with the hospital’s quality assurance

program, as required by section 405.6 of this Part.



REGULATORY IMPACT STATEMENT

Statutory Authority:
PHL Section 2803 authorizes the Public Health and Health Planning Council (“PHHPC”)
to adopt rules and regulations to implement the purposes and provisions of PHL Article 28, and

to establish minimum standards governing the operation of health care facilities.

Legislative Objectives:
The legislative objectives of PHL Article 28 include the protection of the health of the
residents of the State by promoting the efficient provision and proper utilization of high quality

health services at a reasonable cost.

Needs and Benefits:

This proposed regulation will create a tiered voluntary stroke designation program and
stroke system of care for hospitals in New York State.

Stroke, also known as brain attack, is a medical emergency. It occurs when a vessel in the
brain is either ruptured (hemorrhagic stroke) or blocked by a clot (ischemic stroke), arresting the
blood supply to the brain. Stroke is a deadly condition, and it is the fifth leading cause of death
and a major cause of disability in the United States. Each year, about 795,000 people in the
United States develop a stroke, producing an enormous economic and healthcare burden. It is
estimated that there are almost three million survivors of stroke living with a long-term disability

in the United States, with a societal cost of approximately $34 billion.



Since stroke treatment is complex and time sensitive, advanced hospital care is crucial.
Evidence has shown that a standardized approach to hospital care for patients with acute stroke
improves outcomes by increasing survival and minimizing disability.

The current New York State Department of Health (NYSDOH) stroke designation
program began as a demonstration pilot program in select areas of the state in 2002 and was later
expanded in 2004 to the entire state. The designation program is voluntary. Since 2004,
NYSDOH has only recognized one level of stroke center designation: The Primary Stroke
Center. As of June 2018, there are 120 designated Primary Stroke Centers among 213 hospitals
in New York State. According to the Centers for Disease Control, New York State has the
second lowest stroke mortality rate in the United States, demonstrating the success of the current
program. NYSDOH data shows that the mortality rate (risk-adjusted, 30-day, all cause) for
stroke patients is lower in Primary Stroke Centers versus non-designated hospitals (13.76 vs.
16.08 deaths per 100 admissions).

Stroke care guidelines and clinical evidence have evolved, and these stroke regulations
align with the latest guidelines to ensure patients continue receiving high quality advanced stroke
care. A consensus statement from the Brain Attack Coalition in 2005 cited evidence that
integration of a new level of stroke center, called a Comprehensive Stroke Center, into stroke
systems of care would likely improve outcomes of patients who require these services.
Nationally recognized accrediting organizations began certifying Comprehensive Stroke Centers
in 2012. In 2015, the American Heart Association issued a Class 1A recommendation for
endovascular therapy for eligible ischemic stroke patients with large vessel occlusion, and

recommended that access to endovascular therapy should be incorporated into stroke systems of



care. Because the current NYSDOH stroke designation program has remained static, some NYS
hospitals have sought Comprehensive Stroke Center certification from outside organizations.

The current NYSDOH stroke center designation program requires interested hospitals to
submit an application demonstrating that they meet or exceed a set of 14 criteria that are based
on “The Brain Attack Coalition Guidelines for Primary Stroke Centers,” originally published in
the Journal of the American Medical Association in 2000 and updated in 2011. The application is
then reviewed by the Office of Quality and Patient Safety (OQPS) in NYSDOH, and an on-site
evaluation is done by a nurse and a medical director from NYSDOH at no charge to the applying
hospital. Once the hospital passes all requirements, the NYSDOH designates the hospital as a
New York State Primary Stroke Center.

Representatives from the NYSDOH began engaging stakeholders and soliciting
comments and feedback internally and externally in the fall of 2017 from the following affected
parties: Healthcare Association of New York State, Regional stroke coordinators from hospitals
across the state, Stroke Advisory Committee, Greater New York Hospital Association, Iroquois
Healthcare, American College of Physicians, The Medical Society of the State of New York, The
Joint Commission/American Heart Association, DNV GL Healthcare, the Healthcare Facilities
Accreditation Program, the Center for Improvement in Healthcare Quality, South Carolina stroke
designation program, Fire Department of NY, Fort Drum Regional Health Planning
Organization, and the State Emergency Medical Services Council (SEMSCO). The input
received was the impetus for the proposed regulation.

This proposed regulation will create a tiered voluntary stroke designation program and
stroke system of care for hospitals in New York State. During the transition period, EMS should

continue to operate within their existing framework and per their protocols.



NYSDOH will designate nationally recognized accrediting organizations to certify the
ability of hospitals to provide care to stroke patients. Currently, Primary, Thrombectomy
Capable or Comprehensive levels are among levels of programs certified by nationally
recognized certifying organizations. Certifying organizations will be required to adhere to
evidence-based standards provided by the Department.

The regulation also gives the NYSDOH the authority to withdraw designation from a
hospital for non-compliance and the failure to maintain or adhere to criteria for stroke
designation. Pursuant to the proposed regulations, NYSDOH will continue to collect data and
require stroke centers to maintain quality improvement efforts.

With this regulation, the NYSDOH will leverage the experience and resources of the
certifying organizations and improve the quality of stroke care, using a multi-tiered system of

stroke care that aligns with the latest evidence.

COSTS:
Costs for the Implementation of and Continuing Compliance with these Regulations to the
Regulated Entity:

The proposed regulation will create costs for hospitals seeking stroke center designation.
The certifying organizations each charge a fee for stroke certification, which includes the
following services: a consultation visit, onsite survey, ongoing monitoring, data collection and
reporting to NYSDOH. The cost of certification for hospitals varies by organization, and by level
of stroke center certification, but ranges from $2,500 - 55,000 every two years. However, the
proposed regulation does not require hospitals to be fully accredited by the accreditation

organization to receive stroke center designation. Instead, the proposed regulation only requires

10



hospitals to be certified by the accreditation organization for their disease-specific stroke
program. This provision makes the stroke certification costs significantly less expensive than
acquiring a full hospital accreditation.

A hospital may also incur infrastructure and staffing costs associated with meeting
certification requirements. Stroke center designation could increase the volume of patients that a
hospital receives, and consequently revenue, since patients are transported to designated stroke
centers by EMS agencies, and community awareness of stroke center designation may increase

patient self-referral.

Costs to Local and State Government:

The proposed regulations are not expected to impose any costs upon local or state
governments. If a hospital operated by a State or local government chooses to apply to become a
designated stroke center, it would have the same costs as hospitals that are not operated by a

State or local government.

Costs to the Department of Health:
There will be little to no additional costs to the Department associated with the proposed
regulations. The Department will monitor the certifying organizations and will supervise the

stroke designation process with existing staff.

Local Government Mandates:

There are no local government mandates.

11



Paperwork:

Hospitals that participate in the stroke designation program must enter into a contractual
agreement with an accreditation organization to initiate the stroke center certification process.
Certified stroke centers applying for stroke center designation must submit an application to the
Department.

Each hospital with stroke center designation will be required to submit data electronically

for performance measurement.

Duplication:
These regulations do not duplicate any State or Federal rules, since there are no existing

stroke regulations.

Alternative Approaches:
The Department could continue the existing stroke designation program. However,
proposed regulations will ensure access to the highest standard of evidence-based care for stroke

patients in New York.

Federal Requirements:

Currently there are no federal requirements regarding the stroke regulation.

Compliance Schedule:
These regulations will take effect upon publication of a Notice of Adoption in the New

York State Register.
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Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS FOR
SMALL BUSINESSES AND LOCAL GOVERNMENT
Effect of Rule:

Only general hospitals may apply to become a designated stroke center. There are no
general hospitals in NY'S that are classified as a small business. There are several hospitals run
by local governments. There is a total of six hospitals operated by NYS counties.

Compliance Requirements:

The stroke designation program is a voluntary program, so there is no mandate for a
hospital to participate. Those choosing to apply for stroke center designation will be expected to
comply with NYSDOH stroke center requirements and certifying agency standards. These
standards include maintenance of a stroke log and registry as well as reporting requirements for
performance measures.

Professional Services:

A hospital choosing to participate in the stroke designation program will be required to
receive certification from a nationally recognized accrediting organization with stroke center
certifying authority.

Compliance Costs:

The proposed regulation will create costs for hospitals seeking stroke center designation.
The certifying organizations each charge a fee for stroke certification, which includes the
following services: a consultation visit, onsite survey, ongoing monitoring, data collection and
reporting to NYSDOH. The cost of certification for hospitals varies by organization, and by level

of stroke center certification, but ranges from $2,500 - 55,000 every two years.
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Economic and Technological Feasibility:

This regulation establishes a voluntary stroke designation program, and as such there is
no mandate for compliance. Hospitals seeking stroke center designation shall have the
resources, both economic and technological to meet requirements and standards of the program.

Minimizing Adverse Impact:

This regulation will not have any adverse economic impact on small businesses or local
governments. Hospitals with stroke center designation will preferentially receive suspected
stroke patients from EMS providers, increasing volume and having a positive economic impact.

Small Business and Local Government Participation:

NYSDOH has included various stakeholders in the development of this regulation,

including general hospitals run by local governments through in person presentations and

hospital association engagement.
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STATEMENT IN LIEU OF RURAL AREA FLEXIBILITY ANALYSIS

No rural area flexibility analysis is required pursuant to § 202-bb(4)(a) of the State
Administrative Procedure Act. The proposed amendments will not impose an adverse impact on
facilities in rural areas, and will not impose any significant new reporting, record keeping or

other compliance requirements on facilities in rural areas.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT

No job impact statement is required pursuant to § 201-a(2)(a) of the State Administrative
Procedure Act. No adverse impact on jobs and employment opportunities is expected as a result

of these proposed regulations.
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Pursuant to the authority vested in the Public Health and Health Planning Council and
subject to approval by the Commissioner of Health by Section 2816 of the Public Health
Law, Section 400.18 of Title 10 (Health) of the Official Compilation of Codes, Rules and
Regulations of the State of New York is amended to be effective upon publication of a

Notice of Adoption in the New York State Register, to read as follows:

Section 400.18 is amended to read as follows:

10 NYCRR § 400.18 Statewide Planning and Research Cooperative System (SPARCS).
(a) Definitions. For the purposes of this section, these terms shall have the following
meanings:

(1) Health care facilities shall mean facilities licensed under Article 28 of the Public
Health Law.

(2) Identifying data elements shall mean those SPARCS [and Patient Review Instrument
(PRI)] data elements that, if disclosed without any restrictions on use or re-disclosure
would constitute an unwarranted invasion of personal privacy. A list of identifying data
elements shall be specified by the Commissioner and will be made available publicly.
(3) Inpatient hospitalization data shall mean SPARCS data submitted by hospitals for
patients receiving inpatient services at a general hospital that is licensed under Article 28
of the Public Health Law and that provides inpatient medical services.

(4) Outpatient data shall mean emergency department data, ambulatory surgery data, and
outpatient services data.

(1) Emergency department data shall mean SPARCS data submitted by a facility licensed
to provide emergency department services under Article 28 of the Public Health Law.

(i1) Ambulatory surgery data shall mean SPARCS data submitted by a facility licensed to



provide ambulatory surgery services under Article 28 of the Public Health Law.

(ii1) Outpatient services data shall mean all data submitted by licensed Article 28
facilities excluding inpatient hospitalization data, emergency department data, and
ambulatory surgery data.

(5) [Patient Review Instrument (PRI) data shall mean the data submitted on PRI forms by
residential health care facilities, pursuant to section 86-2.30 of this Title.

(6)] SPARCS Administrator shall mean a person in the SPARCS program designated by
the Commissioner to act as administrator for all SPARCS activities.

[(7)] (6) SPARCS data shall mean the data collected by the Commissioner under section
2816 of the Public Health Law and this section, including inpatient hospitalization data
and outpatient data.

[(8)] (7) SPARCS program shall mean the program in the New York State Department of
Health (NYSDOH) that collects and maintains SPARCS data and discloses SPARCS

[and Patient Review Instrument (PRI)] data.

(b) Reporting SPARCS data.

(1) Health care facilities shall report data as follows:

(1) Health care facilities shall submit, or cause to have submitted, SPARCS data in an
electronic, computer-readable format through [NYSDOH’s] a secure electronic network

[according to the requirements of section 400.10 of this Part and the] designated by the

Department according to specifications provided by the Commissioner.

(i1) All SPARCS data must be supported by documentation in the patient’s medical and
billing records.
(ii1) Health care facilities must submit on a monthly basis to the SPARCS program, or

cause to have submitted on a monthly basis to the SPARCS program, data for all



inpatient discharges and outpatient visits. Health care facilities must submit, or cause to
have submitted, at least 95 percent of data for all inpatient discharges and outpatient
visits within sixty (60) days from the end of the month of a patient’s discharge or visit.
Health care facilities must submit, or cause to have submitted, 100 percent of data for all
inpatient discharges and outpatient visits within one hundred eighty (180) days from the
end of the month of a patient’s discharge or visit.

(iv) The SPARCS program may conduct an audit evaluating the quality of submitted
SPARCS data and issue an audit report to a health care facility listing any inadequacies
or inconsistencies in the data. Any health care facility so audited must submit corrected
data to the SPARCS program within 90 days of the receipt of the audit report.

(2) Content of the SPARCS data.

(1) Health care facilities shall submit, or cause to have submitted, uniform bill data
elements as required by the Commissioner. The data elements required by the
Commissioner shall be based on those approved by the National Uniform Billing
Committee (NUBC) or required under national electronic data interchange (EDI)
standards for health care transactions and shall be published on the NYSDOH website to

the extent allowed by copyright law.

(i1) Health care facilities shall submit, or cause to have submitted, additional data
elements as required by the Commissioner. Such additional data elements shall be

from medical records or demographic information maintained by the health care
facilities.

(ii1) The list of specific SPARCS data elements and their definitions shall be maintained
by the Commissioner, will be made available publicly, and may be modified by the

Commissioner.



(c) Maintenance of SPARCS data.
The Commissioner shall be responsible for protecting the privacy and security of the

health care information reported to the SPARCS program.

(d) Requests for SPARCS [and PRI] data.

(1) SPARCS [and PRI] data may be used for medical or scientific research or statistical
or epidemiological purposes approved by the Commissioner.

(2) The Commissioner may determine that additional purposes are proper uses of
SPARCS [and PRI] data.

(3) In determining the purpose of a request for SPARCS [and PRI] data, the SPARCS
program shall not be limited to information contained in the data request form and may
request supplemental information from the applicant.

(4) The Commissioner shall charge a reasonable fee to all persons and organizations
receiving SPARCS [and PRI] data based upon costs incurred and recurring for data
processing, platform/data center and software. The Commissioner may discount the base
fee or waive the fee upon request to the SPARCS program. The fee may be waived in the
following circumstances:

(1) Use by a health care facility of the data it submitted to the SPARCS program.

(i1) Use by a health care facility that is licensed under Article 28 of the Public Health Law
for the purpose of rate determinations or rate appeals and for health care-related research.
(i11) Use by a Federal, New York State, county or local government agency for health
care-related purposes.

(5) The SPARCS program shall follow applicable federal and state laws when

determining whether SPARCS [and PRI] data contain identifying data elements may be



shared and whether a disclosure of SPARCS [and PRI] data constitutes an unwarranted
invasion of personal privacy.

(6) All entities seeking SPARCS [and PRI] data must submit a request to the SPARCS
program using standard data request forms specified by the SPARCS program. Data users
shall take all necessary precautions to prevent unwarranted invasions of personal privacy
resulting from any data analysis or release. Data users may not release any information
that could be used, alone or in combination with other reasonably available information,
to identify an individual who is a subject of the information. Data users bear full
responsibility for breaches or unauthorized disclosures of personal information resulting
from use of SPARCS [or PRI] data. Applications for SPARCS [or PRI] data must
provide an explicit plan for preventing breaches or unauthorized disclosures of personal
information of any individual who is a subject of the information.

(7) Each data request form must include an executed data use agreement in a form
prescribed by the SPARCS program. Data use agreements are required of: a
representative of the requesting organization; a representative of each other organization
associated with the project; and all individuals who will have access to any data including
identifying data elements.

(8) The SPARCS program shall publish and make publicly available the name of the
project director, the organization, and the title of approved projects.

(9) The SPARCS Administrator shall review and make recommendations on requests for
SPARCS [and PRI] data containing identifying data elements to a data release committee
established by the Commissioner. The data release committee shall have at least three
members, including at least one member not otherwise affiliated with NYSDOH. The
members of the data release committee shall be posted on the NYSDOH website.

Requests will be granted only upon formal, written approval for access by a majority of



the members of the data release committee. The Commissioner has the final authority
over the approval, or disapproval, of all requests. Requests for identifying data elements
shall be approved only if:

(1) The purpose of the request is consistent with the purposes for which SPARCS [and
PRI] data may be used;

(i1) The applicant is qualified to undertake the project; and

(ii1) The applicant requires such identifying data elements for the intended project and is
able to ensure that patient privacy will be protected.

(10) The SPARCS Administrator may recommend approval of a request in which future
SPARCS data is to be supplied on a periodic basis under the following conditions:

(1) SPARCS data may be requested for a predetermined time not to exceed three years
beyond the current year provided that the organization and uses of the data remain as
indicated in the data request form submitted to the SPARCS program.

(i1) During the period of retention of SPARCS [or PRI] data, no additional individuals
may access SPARCS [or PRI] data without an executed data use agreement on file with
the SPARCS program.

(11) The Commissioner may rescind for cause, at any time, approval of a data request.
(e) Penalties.

(1) Any person or entity that violates the provisions of this section or any data use
agreement may be liable pursuant to the provisions of the Public Health Law, including,
but not limited to, sections 12 and 12-d of the Public Health Law.

(2) Any person or entity that violates the provisions of this section or any data use

agreement may be denied access to SPARCS [or PRI] data.



REGULATORY IMPACT STATEMENT

Statutory Authority:

The Statewide Planning and Research Cooperative System (SPARCS) is a
comprehensive health care data reporting system established in 1979 through cooperation
between the health care industry and government. The enabling legislation for SPARCS
is Section 2816 of the Public Health Law (PHL). The regulations pertaining to SPARCS
are under Section 400.18 of Title 10 (Health) of the Official Compilation of Codes,
Rules, and Regulations of the State of New York (NYCRR).

Legislative Objectives:

In 2001, the Legislature codified the Department’s authority to collect SPARCS
data by adding PHL § 2816. In 2011, the Legislature expanded this authority by
authorizing the Department to develop and implement an All Payer Database for New
York State. In doing so, the Legislature referenced the Department’s need for greater
flexibility in the forms of data submission.

The enactment of Public Health Law § 2816(6) authorized the Department to
describe data elements by reference to information reasonably available to regulated
parties, as such material may be amended in the future. This provision recognizes the
Department’s need for flexibility when determining data elements by authorizing the
Department to adjust such data elements administratively.

Needs and Benefits:

The current regulation directs data to be submitted to SPARCS through the Health

Commerce System (HCS). This rule making revises Section 400.18 to grant the SPARCS

program the flexibility to explore other data intake options, consistent with Public Health



Law § 2816. This rule making also removes all references to Patient Review Instrument
(PRI) data, which is an obsolete data source.

This rule making clarifies that input data dictionary elements are protected by
copyright law. The Department will continue to precisely identify and publish a
description of what data elements must be submitted to the extent it may do so under
copyright law.

The proposed regulation changes will enhance the SPARCS program by
modernizing the program’s technology and functionality. Currently, HCS users regularly
experience bandwidth issues, poor network performance, and slow data transfer speeds.
These issues hinder the ability of data submitters to submit SPARCS data in a timely
fashion. By leveraging new technology for SPARCS data intake, the SPARCS program
will operate more efficiently.

Lastly, the proposed regulation specifies that data elements required by the
Commissioner shall be based on those approved by the National Uniform Billing
Committee (NUBC) or required under national electronic data interchange (EDI)
standards for health care transactions and shall be published on the NYSDOH website to
the extent allowed by copyright law. The SPARCS program is in the process of changing
its data format to require data to be submitted in the X12 837R (“X12”) format, which is
to some extent proprietary intellectual property owned by X12 Incorporated. See

http://www.x12.org/, http://members.x12.org/policies-procedures/cap01v3-bylaws.pdf,

http://store.x12.org/store/ip-use. Consistent with past practice, the Department will

publish the data elements with specificity so that regulated parties will know exactly what
data elements must be submitted, with the caveat that the Department will not publish

intellectual property that it does not have a right to publish.



Costs:
Costs to Regulated Parties:

The rule change levies minor additional costs to health care facilities licensed under
Article 28 of the PHL that may need to, in some cases, change their existing contracts with
vendors to submit data, if they utilize a vendor. These minor additional costs would be solely
related to changes needed to submit data to the Department’s contractor rather than
submitting data directly to the Department using the HCS. Data will continue to be submitted
in the standard claims data format that all Article 28 facilities have already adopted under
federal regulations in 42 CFR Part 162 as authorized by the Health Insurance Portability and
Accountability Act of 1996 (HIPAA).

Costs to the NYSDOH:

The costs associated with this change will be offset by savings from no longer
having to finance a mainframe system and changes needed to the HCS maintained by the
NYS Office of Information Technology Services. This change will also allow for the
reallocation of NYSDOH staff to areas needing additional resources.

Costs to State and Local Governments:

There are no anticipated costs to local governments as a result of this rule change,
except that any PHL Article 28 facilities that are operated by local governments will
incur the same costs as any other Article 28 facilities subject to this regulation.

Local Government Mandates:

This rule change imposes no mandates upon any county, city, town, village,

school district, fire district, or other special district.
Paperwork:
The rule change imposes no significant reporting requirements, forms, or other

paperwork upon regulated parties.



Duplication:

There will be no duplication of reporting efforts to New York State for health care
facilities licensed under Article 28 of the PHL.
Alternatives:

There are no reasonable alternatives that could serve as a substitute, because the
Department will no longer be able to collect data using the HCS. The Department’s
mainframe system for SPARCS was scheduled to sunset when key staff retired. The
Office of Information Technology Services would no longer support COBOL/mainframe
SPARCS translation. Likewise, the Office of Information Technology Services was
sunsetting support for a key technology used to support the SPARCS application on the
HCS.

Federal Standards:

The rule change does not exceed any minimum standards of the federal
government for the same or similar subject area, as the federal government does not
operate a national program like SPARCS.

Compliance Schedule:

The rule change will not alter SPARCS compliance schedules. Health care
facilities licensed under Article 28 of the PHL will continue to submit data to SPARCS at the
same frequency and levels they currently do.

Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)
REGSONA @health.ny.gov
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STATEMENT IN LIEU OF

REGULATORY FLEXIBILITY ANALYSIS

No regulatory flexibility analysis is required pursuant to section 202-(b)(3)(a) of
the State Administrative Procedure Act. The proposed amendment does not impose an
adverse economic impact on small businesses or local governments, and it does not
impose reporting, record keeping or other compliance requirements on small businesses

or local governments.
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STATEMENT IN LIEU OF RURAL AREA FLEXIBILITY ANALYSIS

A Rural Area Flexibility Analysis for these amendments is not being submitted
because amendments will not impose any adverse impact or significant reporting, record
keeping or other compliance requirements on public or private entities in rural areas.
There are no professional services, capital, or other compliance costs imposed on public

or private entities in rural areas as a result of the proposed amendments.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT

The rule change will have no impact on jobs and employment opportunities on
the part of regulated parties (health care facilities licensed under Article 28 of the Public
Health Law). The regulated health care facilities already have an existing data reporting
infrastructure and are required to report SPARCS data. The way facilities submit data to
SPARCS would not change. It would not be more burdensome or costly for data
submitters as their data submission process would be very similar to what currently is in
place. There will be no job impacts in any other segments or sectors of the job market.
With regards to adverse employment effects, there is no expectation of job losses as a

result of the rule.
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NEWYORK | Department Public Health and Health

STATE OF
OPPORTUNITY.
of Health Planning Council
Project # 172101-C
Coney Island Hospital
Program: Hospital County: Kings
Purpose:  Construction Acknowledged: October 5, 2017

Executive Summary

Description

Coney Island Hospital, a 371-bed, public
municipality, Article 28 acute care hospital
located at 2601 Ocean Parkway, Brooklyn
(Kings County), requests approval to renovate
space to repair flood damage incurred during
Superstorm Sandy, protect the hospital from
future storm damage, and to decertify 20 beds
bringing the certified beds to 351.

The campus consists of three patient care
buildings - the Hammett Building (1910), the
Main Hospital (1954), and the Tower Building
(2005). The two older buildings were
significantly damaged by Superstorm Sandy and
were closed for several months while
infrastructure repairs were undertaken,
significantly disrupting patient services. The
renovations will enable the hospital to endure
future natural disasters, improve the healthcare
environment for patients and achieve greater
operating efficiencies with a stronger, more
resilient hospital.

Major components of the project include flood
mitigation, infrastructure modernization,
replacement of obsolete and failing structures,
enhancement of the visual image of the campus
and the provision of an identifiable Ambulatory
Care Center. Based on extensive discussions
with the Federal Emergency Management
Agency (FEMA) and other governmental
agencies, the project is envisioned to include the
following code conforming components:

e Anew l11-story, 350,000 sq. ft. acute care
hospital tower, the Critical Services
Structure (CSS), that will include a flood-
resistant Emergency Department;

e Demolition of the Hammett Pavilion and
Engineering Building 6 (built in 1934);

¢ Renovation of select portions of the existing
Main Hospital and Tower Building; and

¢ Building a new permanent flood mitigation
structure (e.g., a flood wall) around the
campus to protect against natural disaster
and storm events.

At the end of construction, all acute care and
behavioral health inpatients will be in one of two
facilities—either the Tower Building, which was
able to function throughout Superstorm Sandy
and Hurricane Irene disasters, or the new CSS,
built with a focus on major disaster
preparedness.

OPCHSM Recommendation
Contingent Approval

Need Summary

Coney Island Hospital's service area contains a
growing population of more than 900,000
residents. Over the last seven years Kings
County has experienced 5.8% growth. Coney
Island Hospital is located adjacent to the
westbound Belt Parkway, at Ocean Parkway
and is also accessible to Brooklyn, Staten
Island, and Queens-Long Island residents.

There will be a reduction of 20 certified beds
from 371 to 351 upon project completion. The
beds to be decertified are one intensive care
bed, four medical/surgical beds, and fifteen
physical medicine & rehabilitation beds.
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Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-

(3)(e) of the New York State Public Health Law.

Financial Summary

Project costs of $738,112,383 will be met with
$4,037,401 equity and $734,074,982 to be
funded via the proceeds of two Federal grants
as follows: a FEMA Public Assistance Program
(FEMA-PAP) E-Grant for $701,864,100 and a
U.S. Housing and Urban Development (HUD)
Community Development Block Grant-Disaster
Recovery (HUD-CDBG-DR) Grant for
$32,210,882. New York City Health and

Hospitals Corporation (H+H) was awarded $1.7
billion from FEMA for Superstorm Sandy
recovery with about $33 million to be provided
via HUD-CDBG-DR funding. A total of $922.7
million of this overall Federal funding is
approved to support repairs at Coney Island
Hospital. The CDBR funding is included in
FEMA’s commitment plan in several the
Hospital's Sandy projects. The projected budget
is as follows:

Year One Year Three
Revenues $131,245,861 $136,099,546
Expenses 127,131,073 128,966,245
Net Income  $4,114,788 $7,133,301
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. The submission of Design Development and State Hospital Code (SHC) Drawings, as described in
BAER Drawing Submission Guidelines DSG-1.0 Required Schematic Design (SD) and Design
Development (DD) Drawings, and 2.18 LSC Chapter 18 Healthcare Facilities Public Use, for review
and approval. [DAS]

3. The following open schematic design review comments are required to be resolved:

a. Comment 306412: 3. In plan 1G/LS-102, when leaving southwest from NS Suite 3 or south from
NS Suite 2, what (2) directions are provided for egress in the exit access Corridor 02-800-E? Plan
1D shows direction from Smoke Zone 2 through double doors 02-800-F but not in plan 1G.
Secondly, when directing egress into Smoke Zone 2 from Smoke Zone 1 per plan 1D/LS-102,
what (2) directions for exiting are provided? Corridor 02-800-D (with 02-800-E is one corridor) is
an exit access corridor and occupants cannot enter suites or the smoke compartment of origin as
exit access options. Given the number of exit option in Smoke Zone 1, an option may be not to
direct occupants into Smoke Zone 2 at all, pending all other common path and travel distances are
met. This would have to be presented in revised life-safety plans. 6. Not all exit options are
required to be presented, only those intended to meet the minimum requirements for each level of
compartmentation proposed. As a direct exit option from Smoke Zone 2, it was simply pointed out
that exit Stair B would be a main and obvious choice for an intended exit. The MAXIMUM dead
end, common path of travel and travel distances are also only required to be presented. 10. 2012
NFPA 18.2.5.7.3.4(A)- Plan 3D presents exit access STD from NS Suite 1 as 110ft. From the
room shown, the distance is actually +115ft to doors shown, and +110ft to next doors south (east
end of Circulation 02-300-J), which exceeds the TD allowed by the given citation (>100ft).

b. Comment 306646: 3. Unless Clean Supply /Linen room 09-E33 and Soiled Holding room 09-E34
are actually workrooms, the only ‘occupied' (habitable) space in both Non-sleeping Suite 3 and 1
is the Seclusion room 09-E22, requiring only the circulation connection to the corridor as a corridor
extension. Anteroom 09-E22-B serves as circulation only and is also unoccupied space and like
Circulation 09-EQ0-E, is accessory to the main exit access corridors 09-E00 and 09-E00-B. Please
clarify. 4. Door 09-W19 for Documentation room 09-W19 is still shown as swinging into corridor on
all attached plans.

c. Comment 306674: 3. Unless Clean Supply /Linen room 10-E28-B and Soiled Holding room 10-
E28-A are actually workrooms, the only 'occupied' (habitable) space in both Non-sleeping Suite 3
and 1 is Seclusion rooms 10-E29-A/10--E29-C, requiring only the circulation connection to the
corridor as an extension. Anteroom 10-E29 serves as circulation, is also unoccupied space, and
like Circulation 10-E28, is accessory to the main exit access corridors 10-E00 and 10-E00-B.
Please clarify above and why double doors flanking Circulation 10-E00-C (vs. 'corridor') don't allow
through exiting during an event. No exit signs shown going into Circulation 10-E00-C and space is
not shown as part of NS Suite 3. 4. Door to Conf/MP 10-W23 is now shown as swinging into and
infringing on the clear required width of Corridor 10-WO00-B.

d. Comment 306754: 2. Door swing for P Toilet room IT205A now does not provide proper approach
clearances in attached plans LS-114.00 / AEX-121.00. [DAS]

___________________________________________________________________________________________________|
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Approval conditional upon:

1.

The project must be completed within five years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Construction must start on or before December 10, 2018 and construction must be completed by April
3, 2023, presuming the Department has issued a letter deeming all contingencies have been satisfied
prior to commencement. It is the responsibility of the applicant to request prior approval for any
changes to the start and completion dates. In accordance with 10 NYCRR Section 710.10(a), if
construction is not started on or before the start date this shall constitute abandonment of the
approval. [PMU]

The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

Council Action Date
October 11, 2018
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Need Analysis |

Background

Beds Current Request Proposed
Chemical Depend. - Detox 15 15
Coronary Care 9 9
Intensive Care 22 -1 21
Maternity 14 14
Medical/Surgical 213 -4 209
Neonatal Intermediate Care 10 10
Pediatric 9 9
Physical Medicine & Rehab. 15 -15 0
Psychiatric 64 64
Total 371 -20 351

Medical/surgical, physical medicine and rehab, intensive care, and coronary care are collapsed into
medical/surgical for utilization purposes.

Coney Island Hospital Bed Utilization

Current Beds | 2012 | 2013 | 2014 2015 2016
Med/Surg 259 70.1% |55.3% | 81.3% | 83.0%| 76.8%
Pediatric 9 27.7%| 0.2%| 13.1% | 16.9% | 16.6%
Obstetric 14 78.0% |40.4% | 79.0% | 80.7% | 84.1%
General Psychiatric 64 80.3% |52.2% | 81.4% | 73.8% | 90.6%
Chemical Dependence 15 98.3% | 25.8% | 120.5% | 116.6% | 112.2%
High Risk Neonate 10 15.0% | 8.1% | 12.2%| 21.4%| 18.6%
Total 371 70.8% 150.4% | 79.3% | 79.4%| 77.9%

Source: SPARCS. 2017 SPARCs data is not complete as of press time.

With the reduction of 20 beds, the utilization rate should decrease to 83.3% which is closer to the
planning optimum of 85%.

The following are the Strategic Objectives to recover and aid in the prevention of future super storms

while improving patient care:

¢ Provide high quality, easily accessible health for the southern Brooklyn community and grow

e share to ensure quality and value.

e Provide uninterrupted service during the 100-year storm and, following evacuation for a 500-
year storm, can recover and resume activities as soon as the event ends.

e Flood and disaster mitigation.

e Replacement of obsolete campus structures.

Development of facilities and infrastructures designed for maximum efficiencies in staffing

and operations.

Operate in Code conforming infrastructures and facilities.

Function as a community resource during normal operations and in emergent situations.

Provide identifiable and easily accessible ambulatory care facilities.

Enhance the visual image of the campus.

Provide improved campus parking.

___________________________________________________________________________________________________|
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Compliance with Applicable Codes, Rules and Regulations

This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most
recent surveillance information, is deemed to be currently operating in substantial compliance with all
applicable State and Federal codes, rules and regulations. This determination was made based on a
review of the files of the Department of Health, including all pertinent records and reports regarding the
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of
reported incidents and complaints.

Prevention Agenda

As a public hospital, Coney Island is not required to submit a community service plan or participate
formally in the Prevention Agenda. However, in its response to the public heath questions, Coney Island
described the way in which NYC Health + Hospitals and its OneCity PPS are addressing five public health
issues that they identified as priorities in 2016 when they conducted a community health needs
assessment for DSRIP: Diabetes, Cardiovascular disease, hypertension and cholesterol management,
Care transitions for patients discharged from the hospital at high risk of readmission, Cancer and
Smoking.

Coney Island Hospital reported strategies they are implementing for each of these five priorities,
including: diabetes and cardiovascular disease registries to identify and improve disease management for
patients, support groups, and increasing access to cancer screening and palliative care. The hospital
also reported measures they are using to track progress for each initiative. As a public hospital, Coney
Island is not obligated to report community benefit spending.

Coney Island Hospital should consider working with the NYC Department of Health and Mental Hygiene
and other community partners to address these important public health issues. Doing so would enable
the hospital’s clinical initiatives to connect to policy efforts that address the underlying causes of these
diseases.

Conclusion
The project will help ensure medical resources are available to the community, even during extreme
weather.

Financial Analysis |

Total Project Cost and Financing
Total project costs for new construction, renovation, and movable equipment is estimated at
$738,112,383, broken down as follows:

New Construction $429,754,793
Renovation & Demolition 29,174,861
Site Development 37,666,860
Temporary Utilities 578,796
Asbestos Abatement or Removal 2,460,000
Design Contingency 39,000,000
Construction Contingency 19,500,000
Fix Equipment 17,523,772
Architect/Engineering Fees 38,698,701
Construction Manager Fees 54,498,463
Movable Equipment 45,354,176
Telecommunications 19,862,560
CON Application Fee 2,000
CON Processing Fee 4,037,401
Total Project Cost $738,112,383

___________________________________________________________________________________________________|
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Project costs are based on a construction start date in the December 2018 and a 52-month construction
period.

The applicant’s financing plan appears as follows:

Equity $4,037,401
Federal Grants (FEMA-PAP E-Grant) $701,864,100
U.S Housing & Urban Develop. (HUD-CDBG-DR Grant) $32,210,882

Total $738,112,383

The applicant has provided documentation of approval of the Federal grants allocated to Coney Island

Hospital's Superstorm Sandy projects.

Operating Budget

The applicant has submitted the operating budgets for the first and third years for the departments

moving into the new facility, using 2018 dollars, as summarized below:

Revenues First Year Third Year

Inpatient Per Disch. Total Per Disch. Total
Medicaid $8,125 $47,066,324 $8,453 $48,967,804
Medicare $6,342 39,102,478 $6,598 40,682,218
Commercial $6,184 5,212,973 $6,434 5,423,578
Private Pay $139 58,224 $144 60,576
All Other # $7,279 414915 $7,573 431,676

Total Inpt. Revenue $91,854,914 $95,565,852

Outpatient Per Visit Total Per Visit Total
Medicaid $282 $17,288,206 $294 $17,986,649
Medicare $257 5,867,668 $267 6,104,721
Commercial $226 4,353,098 $235 4,528,963
Private Pay/Charity $10 376,158 $10 391,354
All Other # $376 400,693 $391 416,883

Total Outpt. Revenue $28,285,823 $29,428,570

Other Operating Revenue * 11,105,124 11,105,124

Total Revenues

Expenses (Inpt & Outpt).

$131,245,861

$136,099,546

Operating $103,805,898 $105,641,070
Capital 23,325,175 23,325,175
Total Expenses $127,131,073 $128,966,245
Net Income $4,114,788 $7,133,301
Patient Discharges 13,279 13,279
Patient Visits 141,833 141,833

# All Other pertains to No Fault, Workers Compensation and Government-Other payors.

* Other Operating Revenue represents payments for Disproportionate Share Hospital for $7,183,576 and

Upper Payment Limit for $3,921,548.
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The following is noted with respect to the submitted budget:

e Revenues were projected based on FY 2017 Soarian Financial reports for the departments moving
into the CSS Building except for Inpatient Medical/Surgical which based on the FY17 CDCR
inpatient cash collections prorated to the project’s Medical/Surgical inpatient beds. As a
conservative measure reimbursement rates were held constant until Year-One (FY 2022), when they
were estimated to increase by 2% through Year-Three (FY 2024). Also, the applicant states
revenue enhancement projects are currently being undertaken by Health and Hospital Corporation.

e Expenses were based on actual expenses for the departments scheduled to move into the new CSS
Building. Staffing FTEs and salaries were based on the February 2017 Active Staffing Roster. A 1%
inflation factor was added beginning in the current year FY17 and compounded annually for eight
years forward. OTPS costs were projected based on February 2017 OTPS expenses with current
year starting FY17 with a 5% inflation factor for FY22 (Year One) remaining the same through FY24

(Year Three).
e Utilization by payor for the first and third years is summarized below:

First and Third Years First and Third Years
Inpatient Payors Disch. % Outpatient Payors Visits %
Medicaid 5,793 43.63% Medicaid-FFS 61,223 43.17%
Medicare 6,166 46.43% Medicare-FFS 22,860 16.12%
Commercial 843 6.35% Commercial 19,275 13.58%
Private Pay/Charity 420 3.16% Private Pay/Charity 37,410 26.38%
All Other 57 A43%  All Other 1,065 .75%
Total 13,279 100%  Total 141,833 100%

Capability and Feasibility

Project costs of $738,112,383 will be met with $4,037,401 equity and $734,074,982 to be funded via
Federal grants consisting of a FEMA-PAP E-Grant for $701,864,100 and a HUD-CDBG-DR Grant for
$32,210,882. H+H was awarded $1.7 billion from FEMA for Superstorm Sandy recovery with about $33
million to be provided via HUD disaster recovery block grant funding. A total of $922.7 million of this
overall Federal funding is approved to support repairs at Coney Island Hospital. The CDBR funding is
included in FEMA's commitment plan in several the Hospital’s Sandy projects

Working capital requirements are minimum as the budget reflects moving existing services into to the new
CSS Building. Any added working capital will be funded from operations. BFA Attachment A is Coney
Island Hospital’'s financial summary from their 2017 Institutional Cost Report (ICR), which indicates the
availability of sufficient funds for the project

The submitted budgets indicate a net income of $4,114,788 and $7,133,301 in the first and third years,
respectively. The budgets are reasonable.

BFA Attachment B is New York City Health and Hospitals Corporation’s 2017 certified financial
statements, which shows negative working capital (which improved from 2015) and negative operating
income.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From a financial perspective, approval is recommended.

Attachments |

BFA Attachment A Financial Summary - 2017 Coney Island Hospital financial summary from
Institutional Cost Report

BFA Attachment B Financial Summary — New York City Health and Hospital Corporation Certified
Financial Statement as of June 30, 2017
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NEWYORK | Department Public Health and Health

STATE OF
OPPORTUNITY.

of Health

Planning Council

Project # 181304-C
Arnot Ogden Medical Center

Program:
Purpose:

Hospital

Establishment and Construction

County: Chemung
Acknowledged: May 21, 2018

Executive Summary

Description

Arnot Ogden Medical Center (AOMC), a 266-
bed, voluntary not-for-profit, Article 28 acute
care hospital located at 600 Roe Avenue, Elmira
(Chemung County), requests approval to certify
St. Joseph’s Hospital (SJH), a 125-bed,
voluntary not-for-profit, Article 28 hospital
located at 555 St. Joseph’s Boulevard in Elmira,
as a division of AOMC. The hospitals are
located two miles apart and have operated with
combined management under a common sole
member and active parent, Arnot Health, Inc.,
since August of 2011. The full asset merger will
facilitate service consolidation and a phased
approach towards modernizing and rightsizing
the facilities to meet current code requirements
and patient health needs.

Due to long term fiscal pressures, the SJH
building suffers from decades of under
investment and has sizeable deferred
maintenance issues and capital needs. While
service alignment and rationalization began in
2011 under the Common Board and single
management team, it is now necessary for a
merger to facilitate continued consolidation
designed to enhance financial sustainability and
patient access to vital safety net health services.
Arnot Health, Inc. operates the only hospital
services in Chemung County and serves a
disproportionate share of Medicare and
Medicaid patients from the Southern Tier of
Central New York State.

In 2016, a system-wide Master Facilities and
Modernization Plan was commissioned to
develop a transformation plan aimed at
improving access to care, clinical quality and

outcomes, operational optimization and fiscal
stewardship. The Plan centers around removing
service duplication through consolidation and
relocation to better align with community needs,
while reducing operating costs and improving
system sustainability. As SJH currently lacks
sufficient capital funds to completely replace the
aging SJH building, a phased approach was
established. The first phase in this
transformation is a full asset merger with
consolidation of beds and services from SJH’s
operating certificate onto AOMC'’s operating
certificate. With the exception of some
additional GME funding from Medicare, this
project will not result in any material changes in
revenues, expenses or services offered.

OPCHSM Recommendation
Contingent Approval

Need Summary
There will be no change to beds or services as a
direct result of this application.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.
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Financial Summary

There are no project costs or acquisition costs
associated with this application. The proposed
budget is as follows:

Year One
Revenues $341,757,618
Expenses 351,234,272
Gain (Loss) ($9,476,654)

___________________________________________________________________________________________________|
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of documentation of approval by the Office of Mental Health, acceptable to the
Department. [PMU]

2. Submission of documentation of approval by the Office of Alcoholism and Substance Abuse,
acceptable to the Department. [PMU]

Approval conditional upon:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
October 11, 2018

___________________________________________________________________________________________________|
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Need and Program Analysis |

Program Description

Arnot Ogden Medical Center (AOMC), a 266-bed, voluntary not-for-profit Article 28 acute care hospital,
located at 600 Roe Avenue in Elmira (Chemung County), requests approval to acquire St. Joseph’s
Hospital (SJH), a 125-bed hospital located approximately two miles away, at 555 St. Joseph’s Boulevard
in Elmira.

As a result of service duplication and financial challenges, the NYS Berger Commission report
recommended a consolidation of SJH and AOMC. To mitigate financial losses at St. Joseph’s Hospital,
the State of New York approved the establishment of Arnot Health, Inc. (AHI) as the Active Parent
organization for the two facilities. Since August 2011, AOMC and SJH have operated with combined
management under AHI as the common active parent.

The proposed full asset merger will consolidate beds and services from SJH’s operating certificate onto
AOMC'’s operating certificate and would facilitate a phased approach towards modernizing and rightsizing
facilities to meet code requirements and patient health needs. Additionally, the consolidation would allow
AOMC to be partially compensated by Medicare for its Graduate Medical Education program that rotates
residents through the St. Joseph’s Hospital psychiatric and substance abuse units.

Through this acquisition, AOMC aims to protect continued access to health services for area residents
while improving financial sustainability through efficiencies and enhancing patients’ experience of care.
There will be no change in authorized services or number or types of beds as a result of this application.

Background
Arnot Ogden Beds, Source HFIS
Bed Type Bed Count
Coronary Care 17
Intensive Care 3
Maternity 25
Medical / Surgical 181
Neonatal Intensive Care 13
Neonatal Intermediate Care 7
Pediatric 20
Total 266
St. Joseph's Beds, Source HFIS
Bed Type Bed Count
Chemical Dependence - Rehabilitation 20
Coronary Care 4
Intensive Care 10
Physical Medicine and Rehabilitation 40
Psychiatric 25
Transitional Care 26
Total 125

Compliance with Applicable Codes, Rules and Regulations

This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most
recent surveillance information, is deemed to be currently operating in substantial compliance with all
applicable State and Federal codes, rules and regulations. This determination was made based on a
review of the files of the Department of Health, including all pertinent records and reports regarding the
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of
reported incidents and complaints.

___________________________________________________________________________________________________|
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Prevention Agenda

Arnot Ogden Medical Center (AOMC) proposes to certify St. Joseph’s Hospital as a division of AOMC.
Both organizations have been operating under combined management with Arnot Health as the active
parent. The merger would result in a consolidating and modernizing of the facility to meet today’s code
requirements. Project Capital Cost: $2,000

Arnot Ogden Medical Center (applicant) submitted a 2016 and 2017 “combined” CSP/CHIP update with
Chemung County Department of Health. Within the CSP/CHIP the applicant has identified two
Prevention Agenda priorities “Prevent Chronic Diseases” and “Promote Mental Health and Prevention
Substance Abuse”:

e Reduce obesity in children and adults

¢ Increase preventive care and management of chronic disease

The applicant identifies a number of evidence-based interventions that are being implemented and align
with the workplan and updates. AOMC engages local community partners in its Prevention Agenda
efforts as it relates to planning and/or implementation.

While AOMC uses output and input measures to track progress, this effort could be strengthened by
using intermediate impact measures to track progress to advance local Prevention Agenda goals.

In the most recent Schedule H, AOMC did report Community Benefit spending in the Community Health
Improvement Services category.

The applicant should develop intermediate impact measures to track progress on advancing Prevention
Agenda goals. These measures would provide information on the impact of the policies and changes
adopted, such as the impact of sodium reduction in hospital meals.

Conclusion
Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.

Recommendation
From a need and programmatic perspective, approval is recommended.

Financial Analysis |

Merger Agreement

The applicant has submitted an executed merger agreement between Arnot Ogden Medical Center and
St. Joseph’s Hospital to be effectuated upon Public Health and Health Planning Council approval. The
terms of the agreement are summarized below:

Date: June 25, 2018 (Plan of Merger adopted by vote of the respective Boards)
Date: June 26, 2018 (Certificate of Merger execution date)

Merging Entities: Arnot Ogden Medical Center and St. Joseph’s Hospital

Surviving Entity: Arnot Ogden Medical Center

Assets Acquired: All remaining assets

Liabilities Acquired: | All remaining liabilities

Purchase Price: $0

___________________________________________________________________________________________________|
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Operating Budget

The applicant has submitted the current year (2017) and projected first year operating budgets, as 2018

dollars, as summarized below:

AOMC

Revenues

Inpatient $107,496,932
Outpatient 191,007,070
Other Operating * 7,713,540
Non-Operating 2,874,851
Less: Charity Care 1,768,089
Less: Bad Debt 14,512,327

Total Revenues $292,811,977

Expenses
Operating $285,233,947
Capital 13,071,200

$298,305,047
($5,493,070)

Total Expenses

Excess Revenues

Utilization Discharges
Utilization Visits

10,711
803,482

SJH Combined
$28,078,655 $135,575,587
21,922,935 212,930,005
2,331,691 10,045,231
49,028 2,923,879
235,843 2,003,932
3,200,825 17,713,152
$48,945,641 $341,757,618
$50,334,927 $335,568,774
2,594,298 15,665,498
$52,929,225 $351,234,272
($3,983,584) ($9,476,654)
930 11,641
51,955 855,437

*Other operating: Grants, Commission and Sales, Investment Income and Misc. Income.

Current Combined

Revenues

Inpatient $135,575,587
Outpatient 212,930,005
Other Operating 10,045,231
Non-Operating 2,923,879
Less: Charity Care 2,003,932
Less: Bad Debt 17,713,152

Total Revenues

$341,757,618

Expenses
Operating $335,568,774
Capital 15,665,498

Total Expenses
Excess Revenues

Utilization Discharges
Utilization Visits

$351,234,272
($9,476,654)

11,641
855,437

Year One

$139,642,855
219,317,905
10,184,467
2,923,880
2,064,050
18,244 547
$351,760,510

$343,207,224
15,665,498
$358,872,722

($7,112,212)

11,757
881,100

Expense and utilization assumptions are based on the historical experience of the hospitals. The two
Elmira hospitals have operated under a common charge master file and payer contracting process since
alignment under Arnot Health in 2011. It is presumed that the payor rates for services will remain the
same.

Utilization by payor source for inpatient and outpatient for the current year and year one is as follows:

Inpatient Current Year Year One
Medicaid FFS 3.66% 3.66%
Medicaid MC 19.10% 19.10%
Medicare FFS 33.04% 33.04%
Medicare MC 18.22% 18.22%
Commercial FFS 24.04% 24.04%
Private Pay 1.32% 1.32%
Other 0.62% 0.62%
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Outpatient Current Year Year One

Medicaid FFS 0.87% 0.87%
Medicaid MC 16.53% 16.53%
Medicare FFS 36.62% 36.62%
Medicare MC 0.78% 0.78%
Commercial FFS 42.22% 42.22%
Private Pay 1.14% 1.14%
Other 1.84% 1.84%

Capability and Feasibility

There are no issues of capability as there are no project costs associated with this application. The
submitted budget indicates an excess of expenses over revenues of $9,476,654 during the first year after
the merger. The loss will be offset via operations. Revenues are based on current reimbursement
methodologies. The submitted budget appears reasonable.

BFA Attachment B is the 2016 and 2017 certified financial statements of Arnot Health, Inc. As shown,
Arnot Ogden Medical Center and Affiliates had a positive working capital position and a positive net asset
position in 2017. The entity incurred a net loss of $8,577,438 in 2017. The applicant indicated that the
reasons for the loss were the result of inpatient volume decreasing by 3.7%, charity care increased by
$500,000 and total expenses increased by 2.3% due to increased costs for drugs and supplies and
employee health care expenses and pension costs increases. The entity implemented the following steps
to improve operations: engaged a consulting firm, combining ACMC and SJH’s emergency department
and working with Corning, Inc. through their loaned extension program to develop and implement quality
and lean initiatives.

As shown on Attachment B, St. Joseph’s Hospital had a positive working capital position and a positive
net asset position in 2017. Also, the entity incurred a net loss of $3,989,311 in 2017. The entity indicated
that the reasons for the losses were the result of the following: much of the facility is old with inefficient
space, the hospital requires consolidated investments related to healthcare information technology and
support, and the facility’s size does not enable their ability to attract better prices for goods and supplies.
To improve operations, the entity will merge with Arnot Ogden Hospital into a single entity with a long-
range plan of constructing a new more efficiently built facility on the Arnot Campus to replace the old
oversized facility.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From afinancial perspective, approval is recommended.

Attachments |

BFA Attachment A Organizational Chart Pre- and Post-Merger
BFA Attachment B 2016 and 2017 certified financial statements of Arnot Health, Inc.

___________________________________________________________________________________________________|
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NEWYORK | Department Public Health and Health

STATE OF
OPPORTUNITY.
of Health Planning Council
Project # 181334-C
Samaritan Hospital
Program: Hospital County: Rensselaer
Purpose:  Construction Acknowledged: May 10, 2018

Executive Summary

Description

Samaritan Hospital of Troy NY, Inc. d/b/a
Samaritan Hospital (Samaritan), a voluntary not-
for-profit, Article 28 acute care hospital located
at 2215 Burdett Avenue, Troy (Rensselaer
County), requests approval to merge Seton
Health System, Inc. d/b/a St. Mary’s Hospital
(St. Mary’s), a voluntary not-for-profit, Article 28
hospital located at 1300 Massachusetts Avenue,
Troy (Rensselaer County), into its operations.
Samaritan will be the surviving hospital and
corporation. Upon approval of the merger, the
St. Mary'’s site will be known as Samaritan
Hospital / St. Mary’'s Campus. St. Peter’s Health
Partners (SPHP), a not-for-profit healthcare
system in New York’s Capital Region that
operates numerous health facilities, is the sole
member, active parent and co-operator of both
hospitals.

Since the formation of SPHP in 2011, SPHP has
been implementing a Troy Master Facilities Plan
(MFP) for acute care services at the Samaritan
and St. Mary’s campuses. The MFP includes
the following changes:

e Samaritan Campus — This site will provide
the principal inpatient services and include
the emergency department (ED). Under
CON 132378, Samaritan was approved to
construct a new patient pavilion that included
an ED, intensive care unit, a progressive care
unit and two medical/surgical units.

Approval of this application provided for the
transfer of 60 beds from St. Mary’s to
Samaritan via an intra-network bed transfer,
and the decertification of 15 chemical
dependency (CD) — detoxification beds at
Samaritan. This project is under construction
and near completion.

e St. Mary’'s Campus — Under CON 172273,
multiple services (including the ED) and all
beds other than 20 CD - rehabilitation beds
were decertified. The St. Mary’s bed
decertification (a decrease from 196 to 20
beds) enabled the intra-network transfer of
60 beds to Samaritan that were approved
under CON 132378. The St. Mary’s site
will continue the 20-bed CD - rehabilitation
inpatient service and will offer primarily
outpatient and other health-related services
including urgent care, cancer treatment and
the Samaritan School of Nursing. This site
also now houses SPHP’s finance
department, which eliminated rental
expense systemwide.

At the end of the merger process, Samaritan
Hospital will consist of two campuses with a net
bed count of 277 certified beds (257 beds at the
Samaritan campus and 20 CD — Rehabilitation
beds at the St. Mary’s campus).

Consistent with the physical reorganization of
services in Troy, the rationale for maintaining
separate legal status and licenses has
disappeared. The merger is expected to deliver
governance, administrative and operational
efficiencies via one legal board, a single
management structure, one set of policies and
procedures, one medical and nursing staff, and
many unified departments. Regulatory
obligations imposed by federal and state
agencies will also be cut in half.
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Presently, SPHP, Samaritan and St, Mary’'s
have mirror boards. Post-merger, SPHP and
Samaritan will continue to have mirror boards
and SPHP will retain the active parent reserve
powers. St. Mary’'s will cease to exist as a
separately licensed entity and will become a
Division under Samaritan’s operating certificate
(surviving entity).

OPCHSM Recommendation
Contingent Approval

Need Summary

Through project 132378 the beds consolidations
were processed for this merger and for
consolidation of services project 172273 was
submitted. There will not be any impact on need
through the completion of this project.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

There are no project costs or acquisition price
associated with this application. The proposed
budget is as follows:

Year One Year Three
$271,277,378 $280,285,831
$281,825,534 $283,501,205

($10,548,156)  ($3,215,374)

Total Revenues
Total Expenses
Net Income/
(Loss)

Since the creation of SPHP, Samaritan and St.
Mary’s have been proceeding with
implementation of the MFP to functionally
integrate the two Troy hospitals. As in the past,
SPHP will continue to support the Troy MFP as
they work towards improving the cost structure
and identifying opportunities for growth. BFA
Attachment C presents St. Peter’s Health
Partners 2016-2017 consolidated certified
financial statements, which shows the financial
ability to provide support.
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a photocopy of a Board Resolution by Seton Health System Inc, approving of the
merger with Samaritan Hospital of Troy, acceptable to the Department. [CSL]

2. Submission of a photocopy of the Board Resolution of the Samaritan Hospital of Troy approving of
the merger with Seaton Health System Inc., acceptable to the Department. [CSL]

3. Submission of a photocopy of the Board Resolution of St. Peters Health Partners approving of the
merger of Seaton Health System Inc. with the Samaritan Hospital of Troy, acceptable to the
Department. [CSL]

Approval conditional upon:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
October 11, 2018

___________________________________________________________________________________________________|
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Need and Program Analysis |

Program Description

Samaritan Hospital of Troy NY, Inc. d/b/a Samaritan Hospital (Samaritan), a voluntary not-for-profit,
Article 28 acute care hospital located at 2215 Burdett Avenue in Troy (Rensselaer County), requests
approval to merge Seton Health System, Inc. d/b/a St. Mary’s Hospital (St. Mary’s), a voluntary not-for-
profit, Article 28 hospital located at 1300 Massachusetts Avenue in Troy (Rensselaer County), into its
operations, with Samaritan being the surviving hospital and corporation. Both hospitals have St. Peter’s
Health Partners (SPHP) as their sole member, active parent and co-operator. Upon approval of the
merger, the St. Mary’s site will be known as Samaritan Hospital/St. Mary’s Campus. There will be no
changes to beds or services as a result of this application.

St. Mary’s 12 extension clinics (as listed in the chart below) shall become Samaritan Hospital extension

clinics and will be renamed, as noted.

Extension Clinics

Capital Region Family Health Center

To be renamed: Capital Region Family Health Care
2 Empire Drive

Rensselaer, NY 12144

Seton Health OB/GYN- Cohoes

To be renamed: Samaritan OB/GYN
55 Mohawk Street

Cohoes, NY 12047

Clifton Park Family Health Center

To be renamed: Clifton Park Family Practice
One Tallow Wood Drive

Clifton Park, NY 12065

Seton Health OB/GYN — Latham

To be renamed: Samaritan OB/GYN
Capital Region Health Park

713 Troy-Schenectady Road, Suite 304
Latham, NY 12110

Massry Center

(No change in name)
147 Hoosick Street
Troy, NY 12180

Shaker Point Internal Medicine

To be renamed: Latham Primary Care Associates
1 Bell Tower Drive

Watervliet, NY 12189

Samaritan OB/GYN, operated by St. Mary’'s Hospital
To be renamed: Samaritan OB/GYN

2231 Burdett Avenue

Troy, NY 12180

St. Peter's OB/GYN at Clifton Park
To be renamed: Samaritan OB/GYN
855 Route 146

Clifton Park, NY 12065

Seton Health Physical Rehab

To be renamed: Clifton Park Physical Rehabilitation
648 Plank Road

Clifton Park, NY 12065

Stillwater Health Center

To be renamed: Stillwater Family Health Center
North Hudson Avenue

Stillwater, NY 12170

Seton Health Pediatrics

To be renamed: Troy Pediatric Health Center
500 Federal Street, 6" Floor

Troy, NY 12180

Troy Internal Medicine

(No change in name)

1401 Massachusetts Avenue
Troy, NY 12180

At the end of the merger process, Samaritan Hospital will consist of two campuses with a net bed count of
277 certified beds (257 beds at the Samaritan campus and 20 Chemical Dependence— Rehabilitation

beds at the St. Mary’s campus).

This merger is expected to deliver governance, administrative and operational efficiencies via one legal
board, a single management structure, one set of policies and procedures, one medical and nursing staff,

and many unified departments.

___________________________________________________________________________________________________|
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Compliance with Applicable Codes, Rules and Regulations

This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most
recent surveillance information, is deemed to be currently operating in substantial compliance with all
applicable State and Federal codes, rules and regulations. This determination was made based on a
review of the files of the Department of Health, including all pertinent records and reports regarding the
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of
reported incidents and complaints.

Prevention Agenda

Samaritan Hospital is seeking approval of the merger of two hospital operators in Troy, NY:

(1) Seton Health System, Inc. d/b/a St. Mary's Hospital ("St. Mary's") and (2) Samaritan Hospital of Troy,
NY d/b/a Samaritan Hospital ("Samaritan™), with Samaritan as the surviving hospital. Both hospitals have
St. Peter’s Health Partners as their sole member, "active parent,” and co-operator. The merger would
strengthen the organization’s ability to sustain and perform community services that otherwise may be in
jeopardy.

The applicant identified the priorities selected for action in Samaritan’s most recent community service
plan and they are in alignment with the Community Health Improvement Plan. These priorities include:
e Preventing chronic disease, focusing on reducing obesity and diabetes in children and adults; and
e Promoting mental health and preventing substance abuse, focusing on preventing substance
abuse and other mental, emotional and behavioral diseases.

The applicant described the interventions based on evidence currently implemented by Samaritan
Hospital to prevent chronic diseases: promoting pre-diabetes screenings and education by using
evidence-based tools and adult self-management programs; implementing nutrition and beverage
standards in public institutions, worksites, school districts, and childcare centers; and promoting physical
activity in childcare centers, school districts, community venues, and worksites.

Interventions to prevent substance abuse and other mental, emotional, and behavioral diseases are:
provider education about addiction and pain management, including educating patients about risk of harm
and misuse; promoting safe storage and proper disposal of unused prescriptions; offering New York State
Opioid Overdose Prevention Training; and establishing ambulatory detox service locations.

Samaritan Hospital engages with diverse local organizational partners in its Prevention Agenda efforts to
plan and/or implement interventions.

While Samaritan Hospital uses output and input measures to track progress, this effort could be
strengthened by using intermediate impact measures to track progress to advance local Prevention
Agenda goals. For example, the outcomes of participants in their adult self-management programs, and
how communities have been impacted by the Complete Streets policy.

In the most recent Schedule H for 2015, Samaritan Hospital reported Community Benefit Spending in the
Community Health Improvement Services and Community Benefit operations category.

Conclusion
Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.

Recommendation
From a need and programmatic perspective, approval is recommended.

___________________________________________________________________________________________________|
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Financial Analysis |

Merger Agreement

The applicant has submitted a proposed Merger Agreement between Samaritan Hospital of Troy, NY, Inc.
and Seton Health System, Inc. to be effectuated upon Public Health and Health Planning Council
approval. The terms of the agreement are summarized below:

Date: January 1, 2019 (proposed effective date)

Merging Entities: Samaritan Hospital of Troy, NY, Inc and Seton Health System, Inc

Surviving Entity: Samaritan Hospital of Troy, NY, Inc

Purchase Price: There will be no cash of other consideration paid for in exchange for any
membership interest.

The sole member of Samaritan Hospital of Troy, NY, Inc. is SPHP, a New York not-for-profit corporation,
and the sole member of SPHP is Trinity Health Corporation, an Indiana nonprofit corporation. The two
members of Seton Health System, Inc. are SPHP and Ascension Health, a Missouri nonprofit corporation.
Currently, SPHP is a Class A member and active parent of St. Mary’s and Ascension Health is a Class B
member and passive parent of St. Mary’s. Per the applicant, effective June 3, 2018, Ascension has
terminated its membership interest in Seton Health System, Inc. d/b/a St. Mary’s Hospital. Ascension will
not have a membership interest in Samaritan Hospital post-merger.

Operating Budget

The applicant has submitted the current year (FYE 6/30/17) and projected first and third year operating
budgets, in 2018 dollars, as summarized below:

Current Year One Year Three
Revenues
Inpatient $86,564,411  $96,416,478  $99,247,053
Outpatient 165,174,784 163,446,156 169,624,034
Other Operating Revenue* 7,885,952 7,885,952 7,885,952
Non-Operating Revenue** 7,223,861 3,528,792 3,528,792
Total Revenues $266,849,008 $271,277,378 $280,285,831
Expenses
Operating $256,367,391 $267,143,805 $270,974,466
Capital 11,968,019 14,681,729 12,526,739
Total Expenses $268,335,410 $281,825,534 $283,501,205
Net Income (Loss) ($1,486,402) ($10,548,156) ($3,215,374)
Utilization Discharges 9,227 9,724 9,986
Utilization Visits 413,607 470,184 475,908
*Grant revenue ($2M), Rent ($3.7M), Net Assets release from restrictions for operations ($1.3M) and
Sales ($9K).

**Investment returns are expected to continue, but at lower rate of return.

Utilization by payor source for the current year, and anticipated for the first and third years is as follows:

Inpatient Current Year One Year Three
Medicaid - FFS 5.79% 5.06% 5.06%
Medicaid - MC 16.53% 16.50% 16.48%
Medicare - FFS 32.20% 32.18% 32.21%
Medicare - MC 23.80% 24.83% 24.83%
Commercial - FFS 6.63% 6.63% 6.64%
Commercial - MC 12.74% 12.18% 12.20%
Private Pay 40% .75% .75%
Charity 1.91% 1.87% 1.83%
Total 100% 100% 100%
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Outpatient Current Year One Year Three

Medicaid - FFS 2.30% 1.98% 1.98%
Medicaid - MC 16.34% 16.04% 16.03%
Medicare - FFS 22.83% 22.84% 22.85%
Medicare - MC 19.16% 18.86% 18.86%
Commercial - FFS 11.29% 12.07% 12.07%
Commercial - MC 25.76% 25.11% 25.13%
Private Pay 1.59% 2.40% 2.39%
Charity .73% .70% .69%
Total 100% 100% 100%

Budget projections are based on the following:

e While the current year shows an operating loss, the applicant indicated that the combined facility
results had a positive cash flow from operations.

e The Year One loss is expected to increase as additional non-clinical staff is used to support opening
of the new Pavilion during FY 2018, along with an estimated $4M reduction in investment returns.

e By Year Three, the loss is expected to decline by $7.3M to a $3.2M loss, and cash flow is projected
to be positive.

¢ Revenue assumptions include volume growth from the affiliated Medical Group, improved
productivity and referrals along with increased volume from the MFP, and LINAC replacement.

e Reimbursement rate assumptions include the impact of Medicare geographic reclassification
approval, combined disproportionate share impact, and Samaritan achieving 340(b) status.

e Cost assumptions include variable expenses related to the incremental volume, along with increased
depreciation for the LINAC replacement and interest expense related to MFP completion.

Capability and Feasibility

There are no project costs or acquisition price associated with this application. BFA Attachment C is the
2016 and 2017 consolidated certified financial statements of St. Peter's Health Partners Albany, NY,
which shows positive working capital and positive net asset positions. For 2017, operating income was
$6,302,000 before other items and excess of revenue over expenses was $37,861,000. The applicant
stated that for FY 2017, Samaritan had excess of revenues over expenses of $9,546,000 while St. Mary’s
had a deficiency of revenue over expenses of $11,033,000.

The applicant indicated that St. Peter’'s Health Partners has invested around $100 million in the MFP,
which is expected to be complete by early 2019. The goal of the MFP is to consolidate inpatient services
on the Samaritan campus and transition St. Mary’s to an outpatient-focused campus. During 2017, St.
Mary’s acute inpatient and surgical services were transitioned to Samaritan Hospital.

The Budget shows first and third losses of $10,548,156 and $3,215,374, respectively (as previously noted
by the third-year cash flow is projected to be positive). SPHP recently completed a FY 2019 operating
budget that achieves an operating margin of $7,2M and is a glided path towards long-term sustainability.
The foundation of the plan is built on functional integration, shifting the operating model and creating an
organizational structure that supports systemness. Integration started at the time SPHP was created
(2011) and the FY 2019 budget continues the efforts in16 areas. Management initiatives include
functional integration, workforce productivity improvements, supply chain and clinical utilization
improvements, strengthening St. Peter’s Health Partners Medical Associates, P.C, SPHP's affiliated
Medical Group, and targeted volume growth through a 5-point growth strategy. SPHP is also in the
process of performing a Facility Rationalization Plan (FRP) to determine which facilities and programs
best meet the needs of the community and contribute to SPHP’s success. With the majority of the
combined loss being generated by the St. Mary’s campus this campus will be a significant area of focus
of the FRP. The budget appears to be reasonable.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From a financial perspective, approval is recommended.
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Attachments |

BFA Attachment A St. Peter’s Health Partners Pre-Merger and Post-Merger Organizational Charts

BFA Attachment B St. Peter’s Health Partners Albany, NY 2016 and 2017 consolidated certified
financial statements (including Supplemental Schedules)

BFA Attachment C  Supplemental 2017 certified financial data - Samaritan & St Mary’s Hospitals
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NEWYORK | Department Public Health and Health

STATE OF

OPPORTUNITY. Of Health

Planning Council

Project # 181404-C
Albany Medical Center Hospital

Program:
Purpose:

Hospital
Construction

County: Albany
Acknowledged: June 19, 2018

Executive Summary

Description

Albany Medical Center Hospital (AMCH), a 716-
bed, voluntary not-for-profit, Article 28 acute
care hospital located at 43 New Scotland
Avenue, Albany (Albany County), requests
approval to renovate two floors of the M Building
at the main hospital facility as Medical/Surgical
units to add 32 net new Medical/Surgical beds.
The facility is currently licensed for 399
Medical/Surgical beds. Upon completion of the
project, the medical/surgical bed count will
increase to 431 and the overall total certified bed
capacity will increase to 748 beds.

The proposal represents the creation of
additional Medical/Surgical unit space to reduce
the existing two-bed patient rooms, decompress
current capacity constraints, increase inpatient
efficiencies, and provide a more patient-
centered facility. The project consists of the
interior renovation of existing space with no
addition or increase in building area proposed.

The M Building consists of nine floors located at
the center of the hospital and currently has
patient rooms on the fourth and fifth floors. The
M2 and M3 medical/surgical units located on the
second and third floors of the building are
currently in use as treatment units for apheresis
and dialysis, including various support space, as
well as office and storage functions. These
functions will be relocated to the second floor of
the A Building as part of a separate, previously
submitted project (CON 172222). The proposed
M Building renovation will result in contiguous
inpatient care units on floors two through five,
which will allow for increased efficiency of
patient care. The renovated M2

floor will provide 16 private Medical/Surgical
rooms for spine surgery patients, and M3 will
provide 16 private Medical/Surgical rooms for
general surgery patients. The M2 Spine unit will
be approximately 12,295 gross square feet, and
the M3 General Surgery unit will be
approximately 12,240 gross square feet. Patient
surgeries, including spine, are expected to be
general and will not require intensive recovery
support in terms of observation or equipment.
Associated office functions will be located
immediately adjacent to the unit in the A Building

OPCHSM Recommendation
Contingent Approval

Need Summary

Albany Medical Center’s medical surgical
utilization grown significantly the last few years.
In 2013 the med/surg utilization was 78.1% and
in 2016 that increased by 18% to 92.1%. The
addition of these 32 beds will help bring
utilization closer to the department’s planning
standard by reducing it to 86.8%.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.
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Financial Summary

Total project cost of $12,579,945 will be met via
$1,286,285 accumulated funds, a $8,499,000
mortgage at 4.26% interest for a 25-year term
amortized over 27-years, and a $2,794,660
equipment financing loan over 7 years at 4%
interest. Bank of America has provided a letter
of interest at the stated terms for the equipment
financing. On April 11, 2017, AMCH entered
into a $65,000,000 mortgage with Prudential
Huntoon Paige Associates, LLC in which the
proceeds of the loan would be used for capital
projects, including the M2 and M3 medical

surgical unit renovation project. The loan is
insured by HUD. The incremental budget is as
follows:

Revenues $31,655,940
Expenses 18,416,349
Gain $13,239,591
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. Submission of an executed equipment loan commitment for project costs, acceptable to the
Department of Health. [BFA]

3. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in
BAER Drawing Submission Guidelines DSG-02. [AER]

4. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER
Drawing Submission Guidelines DSG-1.0. [AER]

Approval conditional upon:

1. The project must be completed within three years from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. Construction must start on or before December 15, 2018 and construction must be completed by May
31, 2019, presuming the Department has issued a letter deeming all contingencies have been
satisfied prior to commencement. In accordance with 10 NYCRR Section 710.10(a), if construction is
not started on or before the start date this shall constitute abandonment of the approval. It is the
responsibility of the applicant to request prior approval for any changes to the start and completion
dates. [PMU]

3. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

Council Action Date
October 11, 2018
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Need and Program Analysis |

Background

Albany Medical Center Hospital is seeking approval for the renovation of two floors of the M Building at

the main hospital facility as medical surgical units, and a net increase of thirty-two beds.

Analysis
Table 1. Albany Medical Center Beds, Source: HFIS
Bed Type Current Beds | Bed Change | Beds After Completion
AIDS 15 15
Bone Marrow Transplant 6 6
Coronary Care 20 20
Intensive Care 60 60
Maternity 39 39
Medical / Surgical 399 32 431
Neonatal Continuing Care 14 14
Neonatal Intensive Care 13 13
Neonatal Intermediate Care 29 29
Pediatric 55 55
Pediatric ICU 19 19
Physical Medicine and Rehabilitation 21 21
Psychiatric 26 26
Total 716 32 748
Table2: Albany Medical Center Hospital, Bed Utilization, Source SPARCS

Current Beds | 2011 | 2012 | 2013 2014 2015 2016

Med/Surg 521 71.5% | 73.8% | 78.1% | 85.3% | 91.0% | 92.1%
Pediatric 74 50.8% | 52.3% | 47.5% | 50.3% | 51.8% | 50.0%
Obstetric 39 66.6% | 62.5% | 59.3% | 64.5% | 64.4% | 66.9%
General Psychiatric 26 89.4% | 99.6% | 86.7% | 102.5% | 107.5% | 101.7%
High-Risk Neonates 56 68.8% | 65.9% | 68.6% | 72.4% | 75.1% | 75.6%
Total 716 69.8% | 71.5% | 73.8% | 80.6% | 85.3% | 86.0%

SPARCS data for 2017 is not yet available.

Albany Medical Center is the area’s trauma center and has a high inpatient medical/surgical utilization

rate at 92.1 percent for 2016. With increasing demand and current capacity restraints, adding an
additional 32 medical surgical beds will help improve delivery of care to recovering patients.

Prevention Agenda

Albany Med noted that the proposed project does not directly address the hospital’s Prevention Agenda
priorities. The priorities selected for action in the most recent community service plan include opiate
abuse related to the goal of preventing substance abuse disorders and the prevention and management
of chronic disease, with a focus on diabetes. To address these priorities, Albany Med stated that they are
implementing the following evidence-based interventions:

e Prediabetes care with evidence-based screening tools and marketing;
Adult self-management programs that include best practices/evidence-based strategies;
Nutrition and beverage standards;
Physical activity in childcare centers, school districts, community venues, and worksites; and
Provider education, including prescribing guidelines, community resources and patient education,
and New York State Opioid Overdose Prevention Training.

Through a regional approach led by the Healthy Capital District Initiative, Albany Med is collaborating with
local health departments, other hospitals, and community-based organizations on community health
improvement planning.
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Albany Medical Center Hospital did not report spending on community health improvement services in the
2016 Schedule H filing, and is encouraged to increase investments in the Prevention Agenda initiatives
they have committed to implement and reflect them on Schedule H. At the very least an estimate of
community health improvement services spending by the hospital and its affiliated organizations is
needed.

Compliance with Applicable Codes, Rules and Regulations

This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most
recent surveillance information, is deemed to be currently operating in substantial compliance with all
applicable State and Federal codes, rules and regulations. This determination was made based on a
review of the files of the Department of Health, including all pertinent records and reports regarding the
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of
reported incidents and complaints.

Conclusion

Increased inpatient utilization overall, and medical/surgical utilization in particular, necessitate additional
medical/surgical beds.

Recommendation
From a need and programmatic perspective, approval is recommended.

Financial Analysis |

Total Project Cost and Financing
The total project cost for renovations and movable equipment of $12,579,945, detailed as follows:

Total
Renovation and Demolition $7,033,400
Design Contingency 45,000
Construction Contingency 703,340
Architect/Engineering Fees 450,000
Other Fees 15,000
Moveable Equipment 4,010,000
Financing Costs 125,670
Interim Interest 126,735
CON Fee 2,000
Additional Processing Fee 68,800
Total Project Cost $12,579,945

Project costs are based on a construction start date of December 15, 2018, and approximately a 5-month
construction period.

The applicant will provide financing to meet the total project cost as follows:

Accumulated Funds $1,286,285
FHA 241/HUD Insured Mortgage (4.26%, 25 years, 27-year amortization) $8,499,000
Taxable Equipment Financing (over 7 years @ 4%) $2,794,660

Bank of America has submitted a letter of interest for the equipment financing.

On April 11, 2017, AMCH entered into a $65,000,000 mortgage with Prudential Huntoon Paige
Associates, LLC in which the proceeds of the loan would be used to fund for capital projects, including the
M2 and M3 medical surgical unit renovation project. The loan is insured by HUD and subject to HUD's
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receipt and approval of plans and specifications for the project, a guaranteed maximum price for
construction, and the CON approval from the New York State Department of Health.

Incremental Operating Budget

The applicant has submitted an incremental operating budget for the renovation of two floors of the M
Building at the main hospital facility as medical surgical units, in 2018 dollars, during the first and third
years after the completion of the project, summarized below:

Year One Year Three
Per Disch. Total Per Disch. Total

Revenues $13,379.19 $30,798,884 $13,379.52 $31,655,940
Expenses

Operating $7,271.40 $16,738,761  $7,207.27 $17,052,406
Capital 374.58 862,295 576.47 1,363,943
Total Expenses $7,645.98 $17,601,057 $7,783.74 $18,416,349
Gain $13,197,827 $13,239,591
Utilization (Discharges) 2,302 2,366
Cost Per Discharge $7,645.98 $7,783.74

Revenue, expense and utilization assumptions are based on the historical experience of the hospital.
Operating expenses are increasing due to an increase in patient volume during the third year. Capital
expenses are increasing due to mortgage interest and moveable equipment depreciation.

Utilization broken down by payor source during the first and third years are as follows:

Year One &
Payor Year Three
Medicaid FFS 4.0%
Medicaid MC 13.0%
Medicare FFS 32.0%
Medicare MC 18.0%
Commercial FFS 18.0%
Commercial MC 12.0%
Private Pay/Other 3.0%

Capability and Feasibility

Total project cost of $12,579,945 will be met via $1,286,285 accumulated funds, a $8,499,000 mortgage
at 4.26% interest for a 25-year term amortized over 27 years, and a $2,794,660 equipment financing loan
over 7 years at 4%. Bank of America has provided a letter of interest at the stated terms for the
equipment financing. On April 11, 2017, AMCH entered into a $65,000,000 mortgage with Prudential
Huntoon Paige Associates, LLC in which the proceeds of the loan would be used for capital projects,
including the M2 and M3 medical surgical unit renovation project. The loan is insured by HUD.

Working capital requirements are estimated at $3,069,392 based on two months of third year expenses.
The applicant will fund working capital from operations. BFA Attachment A is the 2016 and 2017 certified
financial statements of AMCH, which indicates the availability of sufficient funds for the equity contribution
to meet the total project cost.

The submitted budget indicates an incremental excess of revenues over expenses of $13,197,827 and
$13,239,591 during the first and third years, respectively. Revenues are based on the hospital’'s
reimbursement rates. The submitted budget appears reasonable.

___________________________________________________________________________________________________|
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As shown on BFA Attachment A, the Hospital had a positive working capital position and net asset

position from 2016 through 2017. Also, the Hospital achieved an operating income of $33,106,000 in
2017.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments

BFA Attachment A Financial Summary - 2016 and 2017 certified financial statements of Albany
Medical Center Hospital
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NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health
Project # 181448-E
Brooklyn Surgery Center

Program:
Purpose:

Diagnostic and Treatment Center County: Kings
Establishment Acknowledged: July 9, 2018

Executive Summary

Program Summary

Description

Brooklyn SC, LLC d/b/a Brooklyn Surgery
Center, a proprietary, Article 28 diagnostic and
treatment center (D&TC) located at 6010 Bay
Parkway, Brooklyn (Kings County), requests

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

approval for indefinite life status. The D&TC
was approved by the Public Health and Health
Planning Council (PHHPC) under CON 112222
as a multi-specialty freestanding ambulatory
surgery center (FASC). PHHPC approval was
for a five-year limited life and the Center began

Financial Summary

There are no project costs associated with this
application. The proposed budget for Year One
following approval is as follows:

operations effective November 1, 2013. The Revenues $10,304,659
applicant notified the Department before their Expenses 9.723.860
limited life expiration date to request indefinite Net Income $580,799

life status.

OPCHSM Recommendation
Approval

Need Summary

Data submission by the applicant, a contingency
of CON 112222 has been completed. Medicaid
procedures were projected at 6.0 % and Charity
Care was projected at 2.0% for Year Three of
operations. Actual Charity Care in Year Three
(2016) was 0.31 % and Medicaid was 18.09%.
The center’'s Medicaid utilization has steadily
increased each year of operation, building from
10.8% in 2014 to 19.4% in 2017. This strong
utilization, combined with the center’s outreach
efforts, demonstrate reasonable efforts to
provide service to the under-insured in their
service area.
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval

Council Action Date
October 11, 2018
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Need Analysis |

Analysis

The primary service area is Kings County. The table below provides Year Three utilization, projections
and actual, by payor, for CON 112222, and projections for year one following approval. The utilization
data comes from the applicant’s annual reports. There is an acknowledged difference in the utilization
reported by the applicant between the annual report and the AHCF cost report. The applicant is in the
process of re-submitting the 2016 AHCF cost report as requested by DOH staff.

CON 112222 CON 112222
Projected Actual CON 181448

Year Three Year Three Projections
Payor (2016) (2016) Year One
Medicaid FFS 2.0% 0.21% 0.21%
Medicaid MC 4.0% 17.88% 19.19%
Medicare FFS 27.0% 24.81% 27.20%
Medicare MC 2.0% 10.50% 8.38%
Commercial FFS 10.0% 10.20% 17.67%
Commercial MC 51.0% 28.42% 12.61%
Private Pay 2.0% 0.69% 1.04%
Other 0.0% 6.98% 11.70%
Charity Care 2.0% 0.31% 2.00%
Total 100.0% 100.00% 100.00%

The center has reached out to area health clinics such as; Erza Medical Center, Cumberland Diagnostic
and Treatment Center, Blanche Kahn Family Health, East New York Diagnostic and Treatment Center,
Health Care Choices Community Health Center, Caribbean House Health Center, Community Healthcare
Network, as well as schools, churches and synagogues to identify Charity Cares. These efforts led to
minimal success. The center has treated very few patients who have no health insurance, as most needy
patients have obtained Medicaid coverage by the time the center provides services to the patients. During
March, which is Colon Cancer Awareness Month, the center advertises free colonoscopies by posting
banners on the facade of the center’s building, posts flyers in local clinics and send ambassadors of the
center throughout their service area promoting this initiative. The center meets with Maimonides Medical
Center’s Chief Financial Officer, who serves as a Board Member of the center, to secure Charity Care
referrals from the hospital. The center participates in the New York State Cancer Registry.

Conclusion

Per the PHHPC Ad Hoc Committee recommendation, the department should exercise flexibility to
evaluate each ASC according to its totality of its proposed and actual volume of service to the
underserved whether Medicaid, Charity Care or a combination of the two. In analyzing the information
provided by the Center, the Center has surpassed their original combined projections of 8% for service to
the underserved populations in their service area of Kings County. The center’'s Medicaid utilization was
10.8% in 2014 and has steadily increased to 19.4% in 2017. The center has contacted area health
centers, as well as schools, churches to identify charity cases, and met with minimal success. This
outreach and their strong Medicaid utilization shows reasonable efforts to provide service to the
underserved patients in Kings County.

Recommendation
From a need perspective, approval is recommended.

___________________________________________________________________________________________________|
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Program Analysis |

Program Description

The Center is accredited by the Accreditation Association for Ambulatory Health Care (AAAHC). Itis
open Monday through Friday, from 7:00 am to 6:00 pm, and extends its hours as necessary to
accommodate need. Dr. Ira Mayer, M.D. will continue to serve as the Medical Director. There are no
anticipated changes in services and staffing is expected to increase slightly—by 3.0 FTEs and 5.0 FTEs
in Years 1 and 3 respectively—based on the center’s forecasted increase in utilization in these years.

Compliance with Applicable Codes, Rules and Regulations

The medical staff will continue to ensure that procedures performed at the facility conform to generally
accepted standards of practice and that privileges granted are within the physician's scope of practice
and/or expertise. The facility’s admissions policy will include anti-discrimination regarding age, race,
creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of
payment. All procedures will be performed in accordance with all applicable federal and state codes,
rules and regulations, including standards for credentialing, anesthesiology services, nursing, patient
admission and discharge, a medical records system, emergency care, quality assurance and data
requirements.

This facility has no outstanding Article 28 surveillance or enforcement actions and, based on the most
recent surveillance information, is deemed to be currently operating in substantial compliance with all
applicable State and Federal codes, rules and regulations. This determination was made based on a
review of the files of the Department of Health, including all pertinent records and reports regarding the
facility’s enforcement history and the results of routine Article 28 surveys as well as investigations of
reported incidents and complaints.

Conclusion

Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.

Recommendation
From a programmatic perspective, approval is recommended.

Financial Analysis |

Operating Budget
The applicant has submitted the current year (2017) and first and third year operating budget after
receiving indefinite life certification, in 2018 dollars, summarized below:

Current Year Year One Year Three

Revenues

Medicaid-FFS $142,400 $144,052 $152,695
Medicaid-MC 1,671,172 1,727,449 1,831,095
Medicare-FFS 1,367,045 1,413,723 1,498,547
Medicare-MC 469,922 486,121 515,310
Commercial-FFS 2,608,982 2,488,416 2,634,217
Commercial-MC 1,943,767 2,009,663 2,130,243
Private 1,121,913 1,159,692 1,229,273
All Other 846,268 875,543 928,076
Total Revenues $10,171,469 $10,304,659 $10,919,456
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Expenses

Operating $5,530,169  $6,643,860 $6,930,667
Capital 2,864,450 3,080,000 3,130,000
Total Expenses $8,394,619  $9,723,860 $10,060,667
Net Income $1,776,850 $580,779 $858,789
Utilization (Procedures) 9,664 10,048 10,649
Cost per Case $868.65 $967.74 $944.75

The applicant indicated that the reason costs rise and profits dropped from the Current Year to Years One
and Three is due to the planned hiring of non-member physicians starting in the first-year, and related
expenses that will be incurred, such as: malpractice insurance, billing fees, marketing and web
development costs.

Revenue, expense and utilization assumptions for Years One and Three are projected based upon the
Center’s current operations.

Utilization by payor source for the current, first and third years is as follows:

Current Year First Year Third Year

Payor Proc. % Proc. % Proc. %
Medicaid-FFS 20 0.21% 21 0.21% 22  0.21%
Medicaid-MC 1,854 19.19% 1,928 19.19% 2,044 19.19%
Medicare-FFS 2,628 27.19% 2,733  27.20% 2,897 27.20%
Medicare-MC 810 8.38% 842 8.38% 893 8.39%
Commercial-FFS 1,861 19.26% 1,775 17.67% 1,879 17.65%
Commercial-MC 1,218 12.60% 1,267 12.61% 1,343 12.61%
Private Pay 101 1.05% 105 1.04% 111  1.04%
Charity 41 0.42% 201 2.00% 213  2.00%
All Other 1,131 11.70% 1,176 11.70% 1,247 11.71%
Total 9,664 100% 10,048 100% 10,649 100%

Capability and Feasibility

There are no project costs associated with this application. Brooklyn SC, LLC projects an operating
excess of $566,255 and $843,370 in Year One and Three, respectively. Revenues are based on current
reimbursement rates. The budget appears reasonable

BFA Attachment B is Brooklyn SC, LLC’s 2015-2016 certified financial statements, 2017 draft certified
financial statements and their internal financial statements as of April 30, 2018. For the 2015 and 2016
periods, the Center had negative working capital, negative net assets and positive net income. The draft
2017 financials show negative working capital, while net assets where still negative in both years but
trending towards positive based on positive net income in both years. Internals through April 30, 2018,
which are on an accrual basis, show positive working capital, positive net assets and net income of
$821,407.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From afinancial perspective, approval is recommended.

Attachments |

BFA Attachment A Brooklyn SC, LLC, Membership
BFA Attachment B Brooklyn SC, LLC’s 2015 and 2016 Certified Financial Statements, Draft 2017
Financial Statements, and Internal Financial Statements as of April 30, 2018
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of section 2801-a of the Public Health Law, on this 11th day of October 2018, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby approves the following application for indefinite
life for CON #112222, and with the contingencies, if any, as set forth below and providing that
each applicant fulfills the contingencies and conditions, if any, specified with reference to the
application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

181438 E Brooklyn Surgery Center



NEWYORK | Department Public Health and Health
of Health Planning Council

OPPORTUNITY.
Project # 181307-E
Ajay 28, LLC d/b/a New York Preventive Health Center

Program:
Purpose:

Diagnostic and Treatment Center County: Queens
Establishment Acknowledged: May 2, 2018

Executive Summary

Description

Ajay 28, LLC, a recently formed New York limited
liability company whose sole member is Ajay
Kumar Lodha, M.D., requests approval to be
established as the new operator of the main clinic
site of Forest Hills Health Center (Forest Hills), a
proprietary, Article 28 diagnostic and treatment
center (D&TC) located at 68-60 Austin Street,
Forest Hills (Queens County). E&A Medical
Solutions, LLC, whose sole member is Araskya
Gevorgyan, is the current operator of the D&TC
that is also licensed to operate an extension clinic
known as Bronx Health Center located at 253 East
142" Street in the Bronx. The extension clinic
location is not included in this transaction request.
E&A Medical Solutions, LLC will retain ownership
of the Bronx Health Center, which will become its
main site of operation upon closure of this
application.

On March 27, 2018, E&A Medical Solutions, LLC
entered into an Asset Purchase Agreement (APA)
with Ajay Lodha, M.D. for the sale and acquisition
of the operating interests of Forest Hills’ main clinic
site. Concurrently, the parties to the APA entered
into an Assignment and Assumption Agreement,
whereby E&A Medical Solutions, LLC assigned its
rights, title, obligations, and interest in all assumed
contracts to Dr. Lodha. The assumed contracts
include an equipment purchase agreement, an
equipment lease agreement and the facility’s lease
agreement.

The D&TC is currently licensed for Medical
Services — Primary Care and Dental, as well as
several non-physican/non-dental services including
podiatry, audiology, optometry, and physical,
occupational and speech pathology therapy
services. There will be no change to the certified
services upon the change in ownership. Dr.
Lodha, who is Board-Certified in Internal Medicine,

will serve a Medical Director. Dr. Lodha has
admitting privileges at Flushing Hospital Medical
Center and the D&TC will have a Transfer and
Affiliation agreement with the hospital, which is
located 5.5 miles (15 minutes travel) from the
facility. Upon approval by the Public Health and
Health Planning Council (PHHPC), the facility will
be known as New York Preventive Health Center.

OPCHSM Recommendation
Approval

Need Summary

Ajay 28, LLC proposes to become the new
operator of an existing Article 28 diagnostic and
treatment center in Queens County, currently
operated by E & A Medical Solutions, LLC with no
change in services. The number of projected visits
is 12,430 for Year One.

Program Summary

Based on the information reviewed, staff found
nothing that would reflect adversely upon the
applicant’s character and competence or standing
in the community.

Financial Summary

There are no project costs included in this
application. The purchase price for the operations
is $870,000 and will be met via equity. Dr. Lodha
provided $300,000 towards the purchase price at
execution of the APA. The remaining $570,000
balance is due at closing. The proposed budget
will be as follows:

Year One
Revenues $1,183,197
Expenses $901,323
Gain/(Loss) $281,874
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval conditional upon:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. The staff of the facility must be separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space must be used
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

Council Action Date
October 11, 2018
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Need and Program Analysis |

Program Description

Ajay 28, LLC, a recently formed New York limited liability company, requests approval to be established
as the new operator of the main clinic site of Forest Hills Health Center, an existing Article 28 diagnostic
and treatment center located at 68-60 Austin Street in Forest Hills (Queens County). E&A Medical
Solutions, LLC (E&A) is the current operator.

E&A also operates an extension clinic known as Bronx Health Center, located at 253 East 142" Street in
the Bronx, which is not included in this transfer of ownership request. Upon conclusion of this transaction,
the Bronx extension site will become E&A Medical Solutions’ main site.

There are no changes to the certified services upon this change in ownership of the Forest Hills clinic.
Upon approval, the clinic will be known as New York Preventive Health Center.

Proposed Operator Ajay 28, LLC

To Be Named New York Preventive Health Center

Site Address 68-60 Austin Street
Forest Hills, NY 11375 (Queens County)

Services Medical Services — Primary Care Dental
Speech Language Pathology Therapy  Occupational Therapy
Podiatry Physical Therapy
Audiology Optometry

Hours of Operation Monday through Thursday 9 AM to 8 PM

Friday through Sunday 9 AM to 5 PM
Staffing (15! Year / 3™ Year) | 11.2 FTEs/12.5 FTEs

Medical Director(s) Ajay K. Lodha, M.D.

Emergency, In-Patient and | Will be provided by

Backup Support Services Flushing Hospital Medical Center
Agreement and Distance 5.5 miles / 15 minutes

The primary service area is Queens County. The population of Queens County in 2010 was 2,230,722.
Per PAD projection data from the Cornell Program on Applied Demographics, the population of the
county is estimated to grow to 2,378,066 by 2025, an increase of 6.6%. The applicant plans to continue to
provide the scope of services which are currently available at this site. The applicant will work closely with
the current operator to ensure that the transfer of ownership will take place with minimal disruption to the
provision of health care services. In recognition of the large percentage of residents of the primary service
area who have a limited English proficiency, the new operator will employ staff with a number of language
skills including Spanish, Russian, Hindi and Bengali. The number of projected visits is 12,430 for Year
One and 15,803 for Year Three.

The applicant is committed to serving all persons in need without regard to ability to pay or source of the
payment.

Character and Competence
The sole member and manager of Ajay 28, LLC is Ajay Kumar Lodha, M.D.

Dr. Lodha has been a practicing physician for over 25 years. He attended medical school in India and
completed his residency at Flushing Hospital Medical Center. He is Board-Certified in Internal Medicine
and works as a primary care provider and administrator/operator at Queens Medical Services, PLLC in
Jackson Heights. Dr. Lodha, who will serve as the center’s medical director, has admitting privileges at
Flushing Hospital Medical Center, the affiliated acute care facility.
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Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted
regarding licenses held, formal education, training in pertinent health and/or related areas, employment
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office
of Professional Medical Conduct, and the Education Department databases as well as the US
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.

In his initial application, dated April 26 and May 15, 2018, Dr. Lodha made no disclosures. Following
Department inquiry, Dr. Lodha submitted additional information and disclosed a settled malpractice case
in 2013, in the amount of $87,500, for an alleged delay in treatment dating back to 2011 and the following
pending malpractice cases:

e Case alleging failure to diagnose a myocardial infarction (in 2013) which resulted in greater cardiac
muscle damage than would otherwise have been caused. A trial date has been set and counsel for
Dr. Lodha and the co-defendant (a Queens hospital) have been in active settlement discussions.

e Case involving care rendered in 2012 to a hospitalized patient that led to bedsores, blisters and
rashes. The deposition is not done, and discovery is just beginning.

e Case involving a nonagenarian nursing home resident with multiple co-morbidities who developed
pressure ulcers in 2013. The deposition is complete and the case is nearing the completion of the
discovery phase.

e Case alleging a nursing home resident had a fracture of the right femur and developed multiple
pressure wounds in 2016. The case is in its earliest stages (no depositions or discovery).

Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance
history of all associated facilities. Sources of information included the files, records, and reports found in
the Department of Health. Included in the review were the results of any incident and/or complaint
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review
found that any citations were properly corrected with appropriate remedial action.

Dr. Lodha disclosed a 33.33% ownership interest in Hilaire Farm Nursing Home in Suffolk County
which has the following enforcement history:
e On May 4, 2016, the Department issued a Stipulation and Order (S&O) and assessed a $12,000

fine against Hilaire connected to a complaint investigation that concluded on October 6, 2015. The
S&O specifically related to deficient practice in the following areas: Notification of
Changes/Significant Changes — Complications and/or Life Threatening, and Quality of Care —
Highest Practicable Potential. According to the complaint, after a family member reported a change
in the resident’s condition to a licensed practical nurse on the morning of August 25, 2015, there
was no documented evidence of an assessment or that the nursing supervisor or physician was
notified. At 7:40 am the following morning, the resident was found without a heartbeat and
respirations. The Certificate of Death documented immediate cause of death was cerebrovascular
accident (CVA or stroke).

Conclusion

Approval of this project will provide for continued access to a variety of medical services to the residents
of Queens County. Based on the information reviewed, staff found nothing that would reflect adversely
upon the applicant’s character and competence or standing in the community.

Recommendation
From a need and programmatic perspective, approval is recommended.
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Financial Analysis |

Asset Purchase Agreement
The applicant submitted an executed APA to acquire the operating interests of the D&TC, which will
become effective upon PHHPC approval. The terms are summarized below:

Date: March 27, 2018

Seller: E & A Medical Solutions, LLC d/b/a Forest Hills Health Center, LLC

Buyer: Ajay K. Lodha, M.D.

Asset Acquired: All of Seller's right, title and interest in and to all its assets and properties
relating to the Clinic, whether real or personal, tangible or intangible (“Included
Assets").

Excluded Assets: | Relating to the Clinic: Any claims, refunds to Seller, rights, actions, litigation
by Seller, and proceeds thereof, irrespective of the date on which any such
claim or right may arise or accrue; Seller's books/records, tax
records/returns, accounting records, general ledger or books of account;
trade names used by Seller/Clinic, including, without limitation, the names
"E&A Medical Solutions", "Forest Hills Health Center" or any variation
thereof; any security or deposits paid by Seller in connection with Clinic
office leases and leases of personal property; contracts/contract rights
assigned to the Buyer by agreement of the parties; insurance
policies/prepaid premiums, other prepaid expenses; Seller's Federal Tax ID
Number, and government and non-government provider agreements and
supplier agreements and numbers.

Assumed Liabilities for payment of any applicable federal, state or local taxes, if any
Liabilities: (including any interest or penalties thereon); any liability or obligation arising
out of a breach or default by Seller of any contract or governmental permit or
license, any liability or obligation in respect of the Excluded Assets, accounts
payable arising or accruing as of the Closing Date attributable to the
operation of the Clinic prior to the Closing Date, including, audit liabilities
attributable to actions or inactions of Buyer and extrapolated, in whole or in
part, to an audit period prior to Closing, and any liability arising from the
operation of the Clinic prior to Closing, except as specifically provided herein.
Assumed (1) Equipment Purchase Agreement for MyLab Five System, dated 3/8/15,
Contracts: between Esaote North America, Inc., and Forest Hills Health Center.

(2) Equipment Lease Agreement for Gaby Urodynamics System, dated 4/2/15,
between Laborie Medical Technologies Corp., and E&A Medical Solutions, LLC.
(3) The Lease Agreement, dated 5/31/95, as amended, between 68-60 Austin
Street Realty Corp., and Forest Hills Health Center (previously B&L Realty
Corp.)

Purchase Price: $870,000.00

Payment of the $100,000 to escrow agent; $200,000 deposit to escrow agent on date of execution;
Purchase Price: $570,000 due to seller at closing.

The applicant has submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement, arrangement or understanding between the applicant
and the transferor to the contrary, to be liable and responsible and for any Medicaid overpayments made
to the facility and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the
Public Health Law with respect to the period of time prior to the applicant acquiring its interest, without
releasing the transferor of its liability and responsibility. Currently, the facility has no outstanding
liabilities.
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Assignment and Assumption Agreement (all contracts of seller)
The applicant has submitted an executed assignment and assumption agreement, summarized below:

Date: March 27, 2018

Assignor: | E & A Medical Solutions, LLC d/b/a Forest Hills Health Center

Assignee: | Ajay Kumar Lodha, M.D.

Assigned | Assignor's obligations, rights, title and interests in and to the Assumed Contracts.
Assets:
Terms: Terms of the APA, including Assignor's and Assignee's respective representations,
warranties, covenants, agreements and indemnities, are incorporated herein by this
reference. The parties acknowledge/agree that the representations, warranties,
covenants, agreements and indemnities in the APA shall not be superseded hereby,
but shall remain in full force and effect in the event of any conflict or inconsistency.

Amendment to Lease Agreement
The applicant has submitted an executed Amendment to the Lease Agreement for the site, which extends
the term of the lease. The terms are summarized below:

Date: May 7, 2018

Premises: 3,000 sq. ft. at 68-60 Austin Street, Forest Hills, New York, Stores 9 & 10
Owner/Landlord: | 68-60 Austin Realty Corporation

Lessee/Tenant: | E&A Medical Solutions, LLC d/b/a Forest Hills Medical Center

Assignment: Tenant may assign lease to any entity that may purchase E&A Medical Solutions
LLC d/b/a. Forest Hills Health Center

Term: 5/7/18 to 6/30/28; or Until Asset Purchase Agreement between E&A Medical
Solutions, LLC d/b/a Forest Hills Health Center, LLC & Ajay 28, LLC is terminated

Rental $168,549 annual rent plus 5.0% increments per year

Provisions triple net lease

Assignment of Lease and Consent to Assignment
The applicant has submitted an executed Lease Assignment Agreement for the proposed site, the terms
of which are summarized below:

Date: March 27, 2018 (Date of Assignment and Assumption Agreement)

Premises: 3,000 sq. ft. at 68-60 Austin Street, Forest Hills, New York, Stores 9 & 10

Owner 68-60 Austin Realty Corporation

Assignor E&A Medical Solutions LLC dba Forest Hills Medical Center

Assignee: Ajay 28, LLC

Date of To be determined

Assignment:

Provisions Assignor assigns all rights, title, interest and obligations in the lease and
leasehold premises to assignee.

Term Until Asset Purchase Agreement between E&A Medical Solutions, LLC d/b/a
Forest Hills Health Center, LLC & Ajay 28, LLC is terminated.

Rental $168,549 annual rent plus 5.00% increments per year

Provisions triple net lease

The applicant has submitted a Lease Affidavit dated April 11, 2018, attesting to the lease assignment and
that the lease is an arm’s length agreement in that the landlord and the tenant are not related in any way.
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Operating Budget
The applicant has submitted the current year budget (main site) and first year operating budget, in 2018
dollars, summarized below:

Current Year 2017 Year One 2019

Revenues Per Diem Total Per Diem Total

Medicaid FFS $118.99 $163,258 $118.99 $163,258

Medicaid MC $93.75 $653,035 $93.73 $709,196

Medicare FFS $142.67 $76,186 $144.78 $97,584

Medicare MC $100.32 $65,308 $100.32 $65,308

Commercial FFS $79.44 $76,187 $79.44 $84,126

Private Pay $93.50 $54,419 $93.44 $63,725

Total Revenues $1,088,393 $1,183,197

Expenses

Operating $61.32  $698,465 $57.96 $720,394

Capital $15.18 172,908 $14.56 180,929

Total Expenses $76.50 $871,373 $72.51 $901,323

Net Income (Loss) $217,020 $281,874

Utilization (Visits) 11,390 12,430

Cost Per Visit $76.50 $72.51
Utilization by payor for the current year and first year after the change in operator is summarized below:

Payor Current Year Year One

Medicaid FFS 12.05% 11.04%

Medicaid MC 61.16% 60.87%

Medicare FFS 4.69% 5.42%

Medicare MC 5.72% 5.24%

Commercial FFS 8.42% 8.52%

Private Pay 5.11% 5.49%

Charity Care 2.85% 3.42%

Total Visits 100.00% 100.00%

Utilization and expense assumptions are based on the historical experience of the operations of the main
site.

Capability and Feasibility

There are no project costs included in this application. The purchase price of $870,000 will be met by
equity. Dr. Lodha has already provided $300,000 towards the purchase price leaving a $570,000 balance
due at closing.

Working capital requirements are estimated at $150,221, which is equivalent to two months of first year
expenses. The working capital requirement will be met via equity from the personal funds of Dr. Lodha.
BFA Attachment A, the net wort statement of the applicant member, indicates the availability of sufficient
funds for the equity contributions for the purchase price and the working capital requirement. BFA
Attachment D is the pro forma balance sheet of Ajay 28, LLC as of the first day of operation, which
indicates a positive net asset position of $362,801.
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BFA Attachment B is the 2016 certified financial statements and the 2017 internal financial statements of
E&M Medical Solutions, LLC. As shown, the entity had an average negative working capital position and
an average negative net asset position from 2016 through 2017. The applicant indicated that the reasons
for the negative positions are increased current period payments on loans and substantial cash and
infrastructure investments in the Bronx extension clinic site. The negative working capital balance is
attributed to advance rent, utilities, contractors, and purchases of medical and office equipment for the
extension site that did not receive approval to open until January 16, 2018. Also, the entity achieved
average net income of $56,640 from 2016 through 2017.

BFA Attachment C is the internal financial statements of E&A Medical Solutions, LLC as of March 31,
2018. As shown, the entity had a negative working capital position and a negative net asset position
through March 31, 2018. The reasons for the negative positions are increased current period payments
on loans and substantial cash and infrastructure investments in the Bronx extension clinic site as
previously noted. The entity achieved a net income of $40,939 through March 31, 2018.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From a financial perspective, approval is recommended.

Attachments |

BFA Attachment A Net Worth Statement of Dr. Ajay K. Lodha - Sole Member

BFA Attachment B 2016 & 2017 internal financial statements of E&A Medical Solutions, LLC
BFA Attachment C  March 31, 2018 internal financial statements of E&A Medical Solutions
BFA Attachment D  Pro Forma Balance Sheet
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of October 2018, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Ajay 28, LLC as the new operator of the main site of E&A Medical Solutions, LLC,
known as Forest Hills Health Center, located at 68-60 Austin Street, Forest Hills, and with the
contingencies, if any, as set forth below and providing that each applicant fulfills the
contingencies and conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

181307 E Ajay 28 LLC d/b/a New York Preventative
Health Center



APPROVAL CONTINGENT UPON:

N/A

APPROVAL CONDITIONAL UPON:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

2. The staff of the facility must be separate and distinct from the staff of other entities; the
signage must clearly denote the facility is separate and distinct from other entities; the clinical
space must be used exclusively for the approved purpose; and the entrance must not disrupt
any other entity’s clinical program space. [HSP]

Documentation submitted to satisfy the above-referenced contingencies shall be
submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health

STATE OF
OPPORTUNITY.

of Health

Planning Council

Project # 182012-B
Ditmas Park Dialysis Center, LLC

Program:
Purpose:

Diagnostic and Treatment Center
Establishment and Construction

County: Kings
Acknowledged: July 10, 2018

Executive Summary

Description

This application amends and supersedes CON
092169. Ditmas Park Dialysis Center, LLC (the
Center), a New York limited liability company,
requests approval to establish and construct a
21-station, Article 28 chronic renal dialysis
center on-site at Ditmas Park Care Center, a
200-bed, proprietary, Article 28 residential health
care facility (RHCF) located at 2107 Ditmas
Avenue, Brooklyn (Kings County). Ditmas Park
Care Rehabilitation and Care Center, LLC is the
current RHCF operator. CON 092169 received
final Public Health and Health Planning Council
(PHHPC) approval in February 2016, and
construction is underway with a planned
completion date in late 2018. This amendment
is required to revise the ownership of the Center
due to the death of the previously approved sole
member, Sander Oberlander. Under the terms of
the decedent’s will, ownership of the Center was
bequeathed to Mr. Oberlander’s children. This
amendment also reflects a change in total
project cost to include the landlord’s contribution
toward the construction. The renovations are
being performed by Ditmas Park Care
Rehabilitation and Care Center, LLC as
landlord. Ditmas Park Dialysis Center, LLC will
enter into a lease with the RHCF operator for
site control. There is a relationship between
Ditmas Park Dialysis Center, LLC and Ditmas
Park Rehabilitation and Care Center, LLC in that
the entities have several members in common.
The Center will treat primarily the residents of
Ditmas Park Care Center but will be available to
serve the general public through a separate
dedicated entrance.

The proposed members of Ditmas Park Dialysis
Center, LLC are as follows:

Proposed Members
Abraham Oberlander 11.11%
Gitty Gutman 14.81%
Miriam Harfenes 14.81%
Shabsey Oberlander 11.12%
Sholem Oberlander 14.82%
Zalmen Oberlander 11.11%
Zissy Indig 11.11%
BMO Family Holdings LLC: 11.11%
Boruch Oberlander (100%)

Project cost has been revised to include the
landlord’s cost of construction as required
($1,752,165), bringing the total project cost to
$2,658,826.

OPCHSM Recommendation
Contingent Approval

Need Summary

Currently, the RHCF's residents requiring
dialysis services are being transported three
times per week to an off-site dialysis facility.
There are no changes to the approved
construction plans as the result of this
amendment. There will not be any additional
stations added through this project nor will
services or patients in the area be impacted
through the approval of this project.
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Program Summary

Based on the information reviewed, staff found
nothing that would reflect adversely upon the
applicant’s character and competence or
standing in the community.

Financial Summary

Project cost of $2,658,826 will be met via
$354,661 in members’ equity, a five-year self-
amortizing loan for $552,000 at 8% interest
(applicant), and a five-year self-amortizing loan
for $1,752,165 at 8% interest to be paid by

Ditmas Park Rehabilitation and Care Center,
LLC (sub-landlord). Northfield Bank has
provided letters of interest for both loans. The
proposed budget is as follows:

Year One Year Three
Revenues $2,860,575  $3,380,680
Expenses 2,635,568 3,121,265
Net Income $225,007 $259,415
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. Submission of an executed construction loan commitment (applicant), acceptable to the Department
of Health. [BFA]

3. Submission of an executed construction loan commitment (Sub-landlord), acceptable to the
Department of Health. [BFA]

4. Submission of an executed working capital loan commitment, acceptable to the Department of
Health. [BFA]

5. Submission of a photocopy of Authority to Do Business in the State of New York for BMO Family
Holdings LLC, acceptable to the Department. [CSL]

6. Submission of a photocopy of the applicant's Amended Articles of Organization, acceptable to the
Department. [CSL]

7. Submission of a photocopy of the applicant's executed Amended Operating Agreement, acceptable to
the Department. [CSL]

Approval conditional upon:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. Construction must be completed by December 31, 2018. In accordance with 10 NYCRR Section
710.10(a), if construction is not completed on or before the approved completion date this shall
constitute abandonment of the approval. It is the responsibility of the applicant to request prior
approval for any change to the completion date. [PMU]

3. The staff of the facility must be separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space must be used
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

4. The applicant is required to submit Final Construction Documents, as described in BAER Drawing
Submission Guidelines DSG-05, prior to the applicant’s start of construction for record purposes.
[AER]

Council Action Date
October 11, 2018
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Need and Program Analysis |

Description

Ditmas Park Dialysis Center, LLC (the “Center”) is submitting an amendment to approved CON 092169,

which is currently under construction and expected to be complete by the end of 2018. This amendment
is being submitted to revise the ownership of the Center due to the death of the approved sole member,

as well as due to a change in the Total Project Cost.

Currently, the RHCF's residents requiring dialysis services are being transported three times per week to
an off-site dialysis facility. There are no changes to the approved construction plans as the result of this
amendment. There will not be any additional stations added through this project nor will services or
patients in the area be impacted through the approval of this project.

Proposed Operator Ditmas Park Dialysis Center, LLC
To Be Known As Ditmas Park Dialysis Center
Site Address 2107 Ditmas Avenue
Brooklyn, NY 11226 (Kings County)
Approved Services Chronic Renal Dialysis (21 Stations)
Shifts/Hours/Schedule Will operate six days a week with some flexibility or

possible expansion in operating hours to accommodate
patient needs.

Staffing (1% Year/3' Year) 21.0 FTEs/25.0 FTEs
Medical Director(s) Subodh Saggi M.D.
Emergency, In-Patient and Will be provided by:
Backup Support Services Maimonides Medical Center
Agreement and Distance 3.0 miles / 18 minutes

Character and Competence
The members and managers of Ditmas Park Dialysis Center, LLC are:

Name Percentage
Abraham Oberlander 11.11%
Gitty Guttman 14.81%
Miriam Harfenes 14.81%
Shabsey Oberlander 11.12%
Sholem Oberlander 14.82%
Zalmen Oberlander 11.11%
Zissy Indig 11.11%
BMO Family Holdings 11.11%
Boruch Oberlander (100%)
Total 100.00%

Abraham Oberlander has a 20% ownership interest in Ditmas Park Care Center since January 2009
which has provided an opportunity to be involved in decision-making and experience in the operation of a
health care facility. In addition, he has also had past responsibility for coordinating patient satisfaction
surveys at the facility.

Gitty Guttman disclosed past work experience as a human resource manager for a healthcare staffing
company as well as account executive for a credit card processing company.

Miriam Harfenes disclosed past work experience assisting with accounts payable and human resources
for Fine Management Services Company (FMSC), the payroll company for Ditmas Park Care Center.
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Shabsey Oberlander has a 40% ownership interest in Ditmas Park Care Center since January 2009 and
serves as its Chief Executive Officer (CEO). As an owner of Ditmas Park Care Center, Mr. Oberlander is
familiar with the needs of the residents of that facility and the elderly in general.

Sholem Oberlander is self-employed. For the last 25 years, he has owned Goodfine Diamond, LLC, a
diamond manufacturing and wholesale business.

Zalmen Oberlander is the owner/operator of Apex Rehab Care Center. Between 1997 and 2005, he
was the Assistant Administrator for Ditmas Park Care Center.

Zissy Indig has a 20% ownership interest in Ditmas Park Care Center since January 2009. Currently,
she is the Director of Business Development for FMSC. Additional responsibilities include following up on
discharged patients’ feedback and addressing concerns and opening new markets for the facility. From
2008 to 2016, Ms. Indig worked at Southside Staffing Agency as a nursing staffing coordinator.

Boruch Oberlander, has a 20% ownership interest in Ditmas Park Care Center since January 2009
which has provided an opportunity to be involved in decision-making and experience in the operation of a
health care facility. In addition, since May 2006, Mr. Oberlander has been the President and CEO of BHM
Financial Group. Prior to that, he served for over 14 years as the President and CEO of Martex Textiles
in Montreal.

Disclosure information was submitted and reviewed for the proposed Medical Director, Subodh Saggi,
MD. Dr. Saggi has over 30 years of experience in the care and treatment of dialysis patients. He earned
his medical degree in India and completed a nephrology fellowship at Mount Sinai and is board-certified
in Internal Medicine with sub-certification in Nephrology. Since August 2008, Dr. Saggi has served as the
Medical Director of SUNY Ambulatory Parkside Dialysis Center. In addition, he served for eight years as
an advisory board member of IPRO/ESRD Network Region 2 and for three years on the Dialysis Advisory
Committee with the American Society of Nephrology. Dr. Saggi is also a professor of medicine at SUNY
Downstate Medical Center where he conducts clinical research and teaches medical students, residents
and renal fellow in the pathophysiology of kidney diseases, acute kidney injury and renal replacement
therapies.

Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted
regarding licenses held, formal education, training in pertinent health and/or related areas, employment
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office
of Professional Medical Conduct, and the Education Department databases as well as the US
Department of Health and Human Services Office of the Inspector General Medicare exclusion database

Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance
history of all associated facilities. Sources of information included the files, records, and reports found in
the Department of Health. Included in the review were the results of any incident and/or complaint
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review
found that any citations were properly corrected with appropriate remedial action.

Conclusion

The amended application results in no changes other than the members of the applicant corporation.
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicant’s
character and competence or standing in the community.

Recommendation
From a need and programmatic perspective, approval is recommended.
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Financial Analysis |

Total Project Cost and Financing
The total project cost for construction and fees is estimated at $2,658,826, broken down as follows:

New Construction $1,343,061
Renovation & Demolition 177,926
Design Contingency 148,187
Construction Contingency 82,990
Architect/Engineering Fees 217,124
Other Fees 70,000
Movable Equipment 506,765
Telecommunications 30,000
Financing Costs 5,520
Interim Interest Expense 60,720
Application Fees 2,000
Additional Processing Fees 14,533
Total Project Cost $2,658,826

The project is under construction with a March 7, 2016 start date and is expected to be completed by
December 31, 2018.

The financing for this project will be as follows:

Members of Center - Equity $354,661
Center’s Loan (8% interest, 5-year term) 552,000
Sub-Landlord’s Loan (8% Interest, 5-year term) 1,752,165
Total $2,658,826

Northfield Bank has provided letters of interest for both loans. BFA Attachments A and B are,
respectively, the net worth summaries of the proposed members of Ditmas Park Dialysis Center, LLC and
the 2017 Certified Financial Statement of Ditmas Park Rehabilitation and Care Center, LLC, which show
sufficient resources to meet the equity requirement.

Lease Rental Agreements
The applicant has submitted executed lease rental agreements for the proposed site. The terms are
summarized below:

Lease:
Date: June 25, 1980 (with various term extensions, latest December 1, 2016)
Premises: Premises located at 2107 Ditmas Avenue, Brooklyn, NY
Landlord: Gotham Associates predecessor to Dithold Associates, LLC
Tenant: Ditmas Park Rehabilitation and Care Center, LLC
Term: Lease extended to December 31, 2026.
Rental: $1,200,000 per year.
Provisions: | Tenant is responsible for taxes, utilities, insurance and maintenance.
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Sub-Lease:

Date: November 4, 2015

Premises: 5610 sq. ft. on the 1st floor of premises located at 2107 Ditmas Avenue, Brooklyn, NY

Landlord: Gotham Associates predecessor to Dithold Associates, LLC

Sub-Landlord: | Ditmas Park Rehabilitation and Care Center, LLC

Lessee: Ditmas Park Dialysis Center, LLC

Term: Ends at midnight on the last date of the main lease.

Rental: $278,502 per year (based on $25 per sq. ft. or $140,250 plus debt service of
$138,252)

Provisions: Sub tenant is responsible for their portion of taxes, insurance, utilities and
maintenance for subleases premises.

The applicant has submitted an affidavit attesting to the relationship between the property owner (Dithold
Associates, LLC), the sub-landlord (Ditmas Park Rehabilitation & Care Center, LLC), and the tenant
(Ditmas Park Dialysis Center, LLC) in that the entities have several members in common. The applicant
has also submitted letters from two NYS licensed realtors attesting to the reasonableness of the per
square foot rental rate.

Operating Budget
The applicant has submitted an operating budget, in 2018 dollars, for Years One and Three, as
summarized below:

Year One Year Three
Revenues Per Visit Total Per Visit Total
Medicaid-FFS $259.11 $123,077 $258.81 $145,454
Medicare-FFS $293.98 2,430,933 $294.00 2,872,921
Commercial-FFS $321.13 122,031 $321.20 144,219
Commercial MC $600.25 228,096 $600.37 269,568
All Other-Bad Debt -43,562 -51,482
Total Revenue $2,860,575 $3,380,680
Expenses
Operating $225.75 $2,145,490 $236.28 $2,653,935
Capital 51.56 490,078 41.61 467,330
Total $277.31 $2,635,568 $277.89 $3,121,265
Net Income $225,007 $259,415
Total Treatments/visits 9,504 11,232
Cost per $277.31 $277.89
Utilization by payor source for Year One and Year Three is as follows:
Year One Year Three
Payor Visits % Visits %
Medicaid-FFS 475 5.0% 562 5.0%
Medicare-FFS 8,269 87.0% 9,772 87.0%
Commercial-FFS 380 4.0% 449 4.0%
Commercial MC 380 4.0% 449 4.0%
Total 9,504 100.0% 11,232 100.0%
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The following is noted with respect to the submitted budget:

e Revenue assumptions by payor are based on the experience of similar chronic renal dialysis
providers in Kings County.

o Utilization assumptions are the based approved budget for CON 092169. The Center expects their
patients will come primarily from Ditmas Park Rehabilitation Care Center, the RHCF where the
dialysis center is located.

o Expense assumptions are based on the previously approved budget, updated to 2018 dollars.
Expenses were calculated based on estimates as follows:
0 Medical and Pharmacy supplies at $75 per treatment,
o Offices Supplies at $2 per treatment and Insurance cost at $3 per treatment,
0 Repairs, maintenance, waste and housekeeping costs at $2.50 per treatment.
o Depreciation, rent and interest are based on projected costs.

e The breakeven utilization is approximately 8,756 treatments in Year One.

Capability and Feasibility

Project cost of $2,658,826 will be met via $354,661 in members’ equity, a five-year self-amortizing loan
for $552,000 at 8% interest (applicant), and a five-year self-amortizing loan for $1,752,165 at 8% interest
to be paid by Ditmas Park Rehabilitation and Care Center, LLC (sub-landlord). Northfield Bank has
provided letters of interest for both loans.

Working capital requirements are estimated at $520,211 based on two months of third year expenses.
Funding for working capital will be provided as follows: $270,211 from members equity with the remaining
balance of $250,000 being satisfied through a five-year loan with interest at 8%. Northfield Bank has
provided a letter of interest. BFA Attachments A and B, the members’ personal net worth statements and
the 2017 certified financial statements of the Ditmas Park Rehabilitation and Care Center, LLC,
respectively, show sufficient liquid resources to meet all the projects equity requirements.

BFA Attachment C is the pro-forma balance sheet for Ditmas Park Dialysis Center, LLC, which shows the
operation will start with $2,377,038 in members’ equity.

The submitted budget projects a net income of $225,007 and $259,415 during years one and three of
operations, respectively. Medicare and Medicaid reimbursement rates are based on the current and
projected federal and state government rates for dialysis treatment. The budget appears reasonable.

BFA Attachment B is the 2017 certified financial statements of Ditmas Park Rehabilitation and Care
Center, which shows positive working capital position, positive equity position and positive net income
position.

The applicant has demonstrated the capability to proceed in a financially feasible manner.

Recommendation
From a financial perspective, approval is recommended.

Attachments |

BFA Attachment A Net Worth Statement - Proposed Members of Ditmas Park Dialysis Center, LLC

BFA Attachment B 2017 Certified Financial Statements - Ditmas Park Rehabilitation & Care
Center, LLC

BFA Attachment C  Pro-Forma balance sheet of Ditmas Park Dialysis Center, LLC

___________________________________________________________________________________________________|
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of October 2018, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish and construct a 21-station chronic renal diagnostic and treatment center in leased space
at Ditmas Park Care Center, a residential health care facility located at 2107 Ditmas Avenue,
Brooklyn (Amends and Supercedes CON #092169), and with the contingencies, if any, as set
forth below and providing that each applicant fulfills the contingencies and conditions, if any,
specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

182012 B Ditmas Park Dialysis Center, LLC



APPROVAL CONTINGENT UPON:

Submission of a check for the amount enumerated in the approval letter, payable to the New
York State Department of Health. Public Health Law Section 2802.7 states that all
construction applications requiring review by the Public Health and Health Planning Council
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of
the project, exclusive of CON fees. [PMU]

Submission of an executed construction loan commitment (applicant), acceptable to the
Department of Health. [BFA]

Submission of an executed construction loan commitment (Sub-landlord), acceptable to the
Department of Health. [BFA]

Submission of an executed working capital loan commitment, acceptable to the Department
of Health. [BFA]

Submission of a photocopy of Authority to Do Business in the State of New York for BMO
Family Holdings LLC, acceptable to the Department. [CSL]

Submission of a photocopy of the applicant's Amended Articles of Organization, acceptable
to the Department. [CSL]

Submission of a photocopy of the applicant's executed Amended Operating Agreement,
acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Construction must be completed by December 31, 2018. In accordance with 10 NYCRR
Section 710.10(a), if construction is not completed on or before the approved completion date
this shall constitute abandonment of the approval. It is the responsibility of the applicant to
request prior approval for any change to the completion date. [PMU]

The staff of the facility must be separate and distinct from the staff of other entities; the
signage must clearly denote the facility is separate and distinct from other entities; the clinical
space must be used exclusively for the approved purpose; and the entrance must not disrupt
any other entity’s clinical program space. [HSP]

The applicant is required to submit Final Construction Documents, as described in BAER
Drawing Submission Guidelines DSG-05, prior to the applicant’s start of construction for
record purposes. [AER]

Documentation submitted to satisfy the above-referenced contingencies shall be

submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health
Planning Council

OPPORTUNITY. Of Health
Project # 181419-B
Ulster Dialysis, LLC

Program: Diagnostic and Treatment Center County: Ulster
Purpose: Establishment and Construction  Acknowledged: June 21, 2018

Executive Summary

Description Need Summary

Ulster Dialysis, LLC, an existing New York There is a current need projection of 18 dialysis
limited liability company, requests approval to stations in the county. This project will provide
establish and construct a 13-station end stage residents with in center Hemodialysis, Peritoneal
renal dialysis (ESRD) Article 28 diagnostic and Dialysis, Home Hemodialysis and training and
treatment center (D&TC) to be located in leased education for all modalities.

space at 900 Miron Lane, Kingston (Ulster

County). The applicant requests certification for Program Summary

chronic renal dialysis (13-stations including one Based on the information reviewed, staff found
isolation station), home hemodialysis training nothing that would reflect adversely upon the
and support, and home peritoneal dialysis applicant’s character and competence or
training and support services. The members of standing in the community.

the applicant are all local Nephrologists serving

both the local community and ESRD population Financial Summary

in Ulster and adjacent counties. Total project costs of $1,935,578 will be met via

equity of $193,558 from the proposed members’

The proposed members of the Center are as personal resources and a bank loan of

fOHOWS:P T Orarat $1,742,020 at 5.25% interest for a 15-year term.
roposed Lperator Rhinebeck Bank has provided a letter of interest.
. :Ister Dialysis, LLC o The proposed budget is as follows:
embers %
Shawn Dhupar, M.D. 25% Year One  Year Three
Paul Feldman,' M.D. 25% Revenues $1,506,934  $3,121,507
Beth Stefanchik, D.O. 25% Expenses $1,717,051  $2,971,153
Geoffrey Lee, M.D. 25% Gain/(Loss) ($210,117) $150,354

OPCHSM Recommendation
Contingent Approval

_____________________________________________________________________________________________________|]
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York

State Department of Health. Public Health Law Section 2802.7 states that all construction

applications requiring review by the Public Health and Health Planning Council shall pay an additional

fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON

fees. [PMU]

Submission of an executed lease rental agreement, acceptable to the Department of Health. [BFA]

Submission of an executed bank loan commitment, acceptable to the Department of Health. [BFA]

Submission of a photocopy of the applicant's executed lease agreement, acceptable to the

Department. [CSL]

5. Submission of a photocopy of the applicant's Amended Articles of Organization, acceptable to the

Department. [CSL]

Submission of the applicant's amended Operating Agreement, acceptable to the Department. [CSL]

Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in

BAEFP Drawing Submission Guidelines DSG-03. [AER]

8. Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in BAEFP
Drawing Submission Guidelines DSG-1.0. [AER]

el

No

Approval conditional upon:

1. The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

2. Construction must start on or before January 15, 2019 and construction must be completed by
April 15, 2019, presuming the Department has issued a letter deeming all contingencies have been
satisfied prior to commencement. In accordance with 10 NYCRR Section 710.10(a), if construction is
not started on or before the start date this shall constitute abandonment of the approval. It is the
responsibility of the applicant to request prior approval for any changes to the start and completion
dates. [PMU

3. The staff of the facility must be separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space must be used
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

4. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

Council Action Date
October 11, 2018

___________________________________________________________________________________________________|
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Need Analysis |

Analysis

The primary service area for the new facility will be Ulster County, which had a population estimate of
179,417 for 2017. The percentage of the population aged 65 and over was 19.3%. The nonwhite
population percentage was 12.6%. These are the two population groups that are most in need of end
stage renal dialysis service. Comparisons between Ulster County and New York State are shown below.

Ulster County | New York State
Ages 65 and Over 19.3% 15.9%
Nonwhite 12.6% 30.4%

Source: U.S. Census 2017

There are two freestanding dialysis centers currently operating in Ulster County. A four-station center in
Olivera NY, approximately 38.3 miles from the applicant, and a 30-station center also in Kingston.

Capacity

Below are the Department’s guidelines to estimate capacity for chronic dialysis stations:

e One free standing station represents 702 treatments per year. This is based on the expectation that
the center will operate 2.5 patient shifts per day at 6 days per week, which is 15 patients per week,
per station [(2.5 x 6) x 52 weeks] equals 780 treatments per year. Assuming a 90% utilization rate
based on the expected number of annual treatments (780), the annual treatments per free standing
station is 702. The estimated average number of dialysis procedures each patient receives from a
free-standing station per year is 156.

e One hospital-based station represents 499 treatments per year. This is based on the expectation that
the hospital will operate 2.0 patient shifts per day at 6 days per week, which is 12 patients per week,
per station [(2 x 6) x 52 weeks] equals 624 treatments per year. Assuming an 80% utilization rate
based on the expected number of annual treatments (624), the number of annual treatments per
hospital station is 499. One hospital-based station can treat 3 patients per year.

Need Projections
Ulster County:
Chronic End Stage Renal Disease (Dialysis) Resources / Need Projected Through 2021

Existin Pendin Total Total Unmet Coslﬂcg:?g\:wv;de Unmet
County 9 9 Current Need Need Need After
Resources | Resources Under
Resources 2021 2021 Revi Approval
eview
a b (o] d e f g
(a+b) (d-c) (e-f)
Ulster 34 10 434 52 8 13 5

Effective September 24, 2018

Column (a): Existing Resources: Stations in Operation

Column (b): Pending Resources: Includes Stations with Contingent Approval per the
Bureau of Project Management and Stations with Recommendations of Approval by the
Bureau of Public Need Review, but not yet Contingently Approved in the Bureau of Project
Management.

Column (f): Stations Under Review include applications submitted but pending an
OPCHSM recommendation.

___________________________________________________________________________________________________|
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Currently four of the existing 34 Ulster County stations are used specifically for pediatric purposes. They

are specialty use and will have no impact on adult renal dialysis clinics and are therefore discounted from

the need numbers when considering net new stations. Below are additional local factors in support of this
application.

e All four of the members of Ulster Dialysis, LLC are local Nephrologist that are and have been vested
in the community. Dr. Lee and Dr. Stefanchik are the only full-time active practicing Nephrologist
located in Ulster County. These Nephrologist provide close to 100% of the community’s nephrology
care and have additional available capacity. The current situation is not a lack of access to high
quality and caring Nephrologist. Rather, the lack of accessibility to available outpatient dialysis slots.

e Although Ulster County has a population exceeding 180,000 persons, it currently has only one
provider of outpatient dialysis at one sole location. The residents of the County have no alternate or
back-up choice for outpatient dialysis care in the area.

e The applicant states the current, sole provider in Ulster County has an approximate 15-patient wait
list and is not accepting new patients, and that 20 Ulster County dialysis patients are forced to seek
care outside of the county. These conditions contribute to extended LOS in the hospital.

Conclusion
The addition of these 13 stations will help provide needed services in Ulster County.

Recommendation
From a need perspective, approval is recommended.

Program Analysis

Program Description
Proposed Operator
Doing Business As
Site Address

Ulster Dialysis, LLC

Ulster Dialysis

900 Miron Lane

Kingston, NY 12401 (Ulster County)

Chronic Renal Dialysis (13 Stations)

Home Hemodialysis Training and Support
Home Peritoneal Dialysis Training and Support
Monday through Saturday, 7 AM to 4 PM

Approved Services

Hours of Operation

Staffing (15! Year / 3" Year)

9.77 FTEs/ 16.39 FTEs

Medical Director(s)

Beth Stefanchik, DO

Emergency, In-Patient and
Backup Support Services
Agreement and Distance

Will be provided by
Vassar Brothers Medical Center
21 mi. / 34 minutes

Character and Competence
The members of Ulster Dialysis, LLC are:

Name Interest
Shawn Dhupar, MD 25%
Paul Feldman, MD 25%
Beth Stefanchik, DO 25%
Geoffrey Lee, MD 25%

Each of the four members is a practicing physician, board-certified in internal medicine with sub-
certification in nephrology. Dr. Beth Stefanchik will serve as the center's medical director. She has seven

years of experience as a full-time nephrologist specializing in the care of patients on hemodialysis.
_______________________________________________________________________________________________________________________________|]
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Staff from the Division of Certification & Surveillance reviewed the disclosure information submitted
regarding licenses held, formal education, training in pertinent health and/or related areas, employment
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office
of Professional Medical Conduct, and the Education Department databases as well as the US
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.

Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance
history of all associated facilities. Sources of information included the files, records, and reports found in
the Department of Health. Included in the review were the results of any incident and/or complaint
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review
found that any citations were properly corrected with appropriate remedial action.

Conclusion
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicant’s
character and competence or standing in the community.

Recommendation
From a programmatic perspective, approval is recommended.

Financial Analysis

Lease Rental Agreement
The applicant has submitted a draft lease agreement for the site that they will occupy, which is
summarized below:

Premises: 8,025 square feet located at 900 Miron Lane Kingston, NY 12401.
Lessor: Dena Marie Il, LLC
Lessee: Ulster Dialysis, LLC

Term: 12 years with three (3) five-year renewal options

Rental Years 1-5: $114,356.25 annually ($14.25 per sq. ft.);
Years 6-10: $126,393.75 annually ($15.75 per sqg. ft.); and
Years 11-12: $139,073.25 annually ($17.33 per sq. ft.)
Provisions The lessee shall be responsible for maintenance, insurance and real estate taxes.

The applicant has submitted an affidavit indicating that the lease will be an arm’s length lease
arrangement. The applicant has submitted letters from two NYS realtors attesting to the reasonableness
of the per square foot rental.

Total Project Cost and Financing
Total project cost, which is for new construction and the acquisition of moveable equipment, is estimated
at $1,935,579, further broken down as follows:

New Construction $1,105,318
Design Contingency 110,532
Construction Contingency 55,266
Fixed Equipment 163,200
Planning Consultant Fees 7,650
Architect/Engineering Fees 97,528
Other Fees 30,000
Moveable Equipment 340,615
Interest Expense 12,893
CON Fees 12,577
Total Project Cost $1,935,579
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Project costs are based on a December 15, 2018 construction start date and a three-month construction
period.

The applicant’s financing plan appears as follows:
Equity $193,559
Bank Loan (5.25% interest rate for a 15-year term) $1,742,020

The equity will be provided via the proposed members personal resources. BFA Attachment A indicates
the applicant has sufficient resources for the equity contribution. Rhinebeck Bank had provided a letter if
interest at the stated terms regarding the financing.

Operating Budget
The applicant has submitted an operating budget, in 2018 dollars, during the first and third years of
operation, summarized below:

Year One Year Three

Revenues Per Visit Total Per Visit Total
Medicaid FFS $269.17 $58,680 $268.92 $121,522
Medicare FFS $279.63 $977,034 $279.62 $2,023,857
Commercial FFS $750.23 $393,120 $749.83 $814,320
Commercial MC $596.18 $78,100 $596.97 $161,778
Total Revenues $1,506,934 $3,121,507
Expenses

Operating $300.16 $1,310,785 $284.53 $2,574,100
Capital 93.03 406,266 43.89 397,053
Total Expenses $393.19 $1,717,051 $328.41 $2,971,153
Net Income ($210,117) $150,354
Visits 4,367 9,047
Cost Per Treatment $393.19 $328.41

The increase in projected visits from Year One to Year Three includes ramp-up and population growth
factors. Specifically, the population to be served will be inclusive of the current 15 patients on the waiting
list of the current sole dialysis provider in the County, an estimated ten additional patients migrating from
the County for care, and future residents requiring dialysis estimated at approximate 3% due to annual
growth in dialysis patients.

Utilization broken down by payor source during the first and third years is as follows:

Payor Year One Year Three
Medicaid FFS 12.0% 12.0%
Medicare MC 3.0% 3.0%
Commercial FFS 80.0% 80.0%
Commercial MC 5.0% 5.0%

Expense and utilization assumptions are based on the historical experience of other D&TCs providing
similar services in the geographical area. Revenue assumptions utilized renal dialysis reimbursement
rates based on the following payors for similar scope D&TC services: Medicaid APG reimbursement,
Medicaid Managed Care rates, Medicare Fee Schedule rates, and commercial payor rates.

Capability and Feasibility

Total estimated project cost of $1,935,578 will be met with members’ equity of $193,558 and a bank loan
of $1,742,020 at 5,25% interest for a 15-year term. Rhinebeck Bank has provided a letter of interest at
the stated terms.

___________________________________________________________________________________________________|
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Working capital requirements are estimated to be $495,192, which is equivalent to two months of third
year expenses. The applicant will provide equity from the proposed members personal resources to meet
the working capital requirement. BFA Attachment A presents the personal net worth statements of the
proposed members of Ulster Dialysis, LLC, which indicates the availability of sufficient resources to fund
the working capital and project cost equity requirements for this project. BFA Attachment B is the pro
forma balance sheet of Ulster Dialysis, LLC as of the first day of operation, which indicates a positive
members’ equity position of $888,770.

The submitted budget indicates a net loss of $210,117 in Year One and a net income of $150,354 in Year
Three. The first-year loss will be offset from working capital funds. Revenues are based on current
reimbursement methodologies for ESRD diagnostic and treatment services. The submitted budget
appears reasonable.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Net Worth Statement of the Proposed Members of Ulster Dialysis, LLC
BFA Attachment B Pro Forma Balance Sheet of Ulster Dialysis, LLC

Project #181419-B Exhibit Page 7



RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of October 2018, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish and construct a 13-station chronic renal dialysis diagnostic and treatment center to be
located at 900 Miron Lane, Kingston, and with the contingencies, if any, as set forth below and
providing that each applicant fulfills the contingencies and conditions, if any, specified with
reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

181419 B Ulster Dialysis, LLC



APPROVAL CONTINGENT UPON:

Submission of a check for the amount enumerated in the approval letter, payable to the New
York State Department of Health. Public Health Law Section 2802.7 states that all
construction applications requiring review by the Public Health and Health Planning Council
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of
the project, exclusive of CON fees. [PMU]

Submission of an executed lease rental agreement, acceptable to the Department of Health.
[BFA]

Submission of an executed bank loan commitment, acceptable to the Department of Health.
[BFA]

Submission of a photocopy of the applicant's executed lease agreement, acceptable to the
Department. [CSL]

Submission of a photocopy of the applicant's Amended Articles of Organization, acceptable
to the Department. [CSL]

Submission of the applicant's amended Operating Agreement, acceptable to the Department.
[CSL]

Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as
described in BAEFP Drawing Submission Guidelines DSG-03. [AER]

Submission of Engineering (MEP) Drawings, acceptable to the Department, as described in
BAEFP Drawing Submission Guidelines DSG-1.0. [AER]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Construction must start on or before January 15, 2019 and construction must be completed by
April 15, 2019, presuming the Department has issued a letter deeming all contingencies have
been satisfied prior to commencement. In accordance with 10 NYCRR Section 710.10(a), if
construction is not started on or before the start date this shall constitute abandonment of the
approval. It is the responsibility of the applicant to request prior approval for any changes to
the start and completion dates. [PMU

The staff of the facility must be separate and distinct from the staff of other entities; the
signage must clearly denote the facility is separate and distinct from other entities; the clinical
space must be used exclusively for the approved purpose; and the entrance must not disrupt
any other entity’s clinical program space. [HSP]

The submission of Final Construction Documents, as described in BAER Drawing
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.
[AER]



Documentation submitted to satisfy the above-referenced contingencies shall be submitted
within sixty (60) days. Enter a complete response to each individual contingency via the New
York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in
the Contingencies Tab in NYSE-CON.



NEWYORK | Department Public Health and Health

STATE OF
OPPORTUNITY.

of Health

Planning Council

Project # 172385-E
Grand Great Neck, LLC d/b/a The Grand Rehabilitation and
Nursing at Great Neck

Program:

Purpose: Establishment

Residential Health Care Facility

County: Nassau
Acknowledged: December 20, 2017

Executive Summary

Description

Grand Great Neck, LLC d/b/a The Grand
Rehabilitation and Nursing at Great Neck, a New
York limited liability company, requests approval
to be established as the new operator of Grace
Plaza Nursing and Rehabilitation Center, a 214-
bed, proprietary, Article 28 residential health
care facility (RHCF) located at 15 St. Paul’s
Place, Great Neck (Nassau County). Pinegrove
Manor Il, LLC, a proprietary entity, is the current
operator of the facility. Upon approval of this
application by the Public Health and Health
Planning Council (PHHPC), the facility will be
named The Grand Rehabilitation and Nursing at
Great Neck. There will be no change in beds or
services provided.

On November 22, 2017, Pinegrove Manor I,
LLC entered into an Asset Purchase Agreement
(APA) with Grand Great Neck, LLC for the sale
and acquisition of the RHCF’s operating
interests for the assumption of certain liabilities
valued at $370,005 as of August 10, 2018, plus
execution of the lease. The RHCF's real
property is owned by Pinegrove Manor, LLC,
which has members in common with the current
operating entity. The applicant will enter into an
arms-length lease with Pinegrove Manor, LLC
for site control of the facility.

Ownership of the operations before and after the

requested change is as follows:
Current Operator

Pinegrove Manor II, LLC

Members

Benjamin Landa 50%
Howard Fensterman 37%
Robert Fensterman 13%

Proposed Operator
Great Grand Neck, LLC

Members
Jeremy Strauss* 95%
Meryl Strauss 5%

*Manager of the facility

At the PHHPC meeting held on the June 7,

2018, the applicant members of Great Grand

Neck, LLC were contingently approved to

acquire the operating interests in the following

RHCFs:

e Batavia Health Care Center, LLC (62 beds,
Genesee County, CON 172293);

e Mohawk Valley Health Care Center (120
beds, Herkimer County, CON 172292); and

e Heritage Health Care Center (220 beds,
Oneida County, CON 181218).

Currently under review, the applicant members
are seeking approval to acquire the operating
interest in South Point Plaza Nursing and
Rehabilitation Center, a 185-bed RHCF located
in Nassau County (CON 172387).
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OPCHSM Recommendation
Contingent Approval

Need Summary
There will be no change to beds or services as a
result of this application.

Program Summary

Based on the information reviewed, staff found
nothing that would reflect adversely upon the
applicant’s character and competence or
standing in the community.

Financial Summary

Great Grand Neck, LLC will acquire the RHCF
operations for the assumptions of certain
liabilities, estimated at $370,005 as of August
10, 2018, plus execution of the lease. The
applicant will lease the premises from Pinegrove
Manor, LLC, a non-related entity. There are no
project costs associated with this application.
The projected budget is as follows:

Year One Year Three
Revenues $25,088,632 $25,617,837
Expenses 24817775 24,883,829
Net Income $270,857 $734,008
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval contingent upon:

1.

2.
3.

9.

10.

Submission of an executed Consulting Services Agreement, acceptable to the Department of Health.

[BFA]

Submission of an executed lease agreement, acceptable to the Department of Health. [BFA]

Submission of an executed working capital loan commitment, acceptable to the Department of

Health. [BFA]

Submission of an executed credit line commitment acceptable to the Department of Health. [BFA]

Submission of a commitment signed by the applicant which indicates that, within two years from the

date of the council approval, the percentage of all admissions who are Medicaid and

Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area

average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on

factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before

private paying patients became Medicaid eligible, and the financial impact on the facility due to an

increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the plan

should include, but not necessarily be limited to, ways in which the facility will:

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid Access
Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed availability
at the nursing facility; and

c. ldentify community resources that serve the low-income and frail elderly population who may
eventually use the nursing facility and inform them about the facility’s Medicaid Access policy.
[RNR]

Submission of a photocopy of the applicant's fully executed Consulting Services Agreement,

acceptable to the Department. [CSL]

Submission of a photocopy of the applicant's fully executed Assignment of Lease, acceptable to the

Department. [CSL]

Submission of a photocopy of the applicant's amended Operating Agreement, acceptable to the

Department. [CSL]

Submission of a photocopy of the applicant's amended and executed lease agreement, acceptable to

the Department. [CSL]

Approval conditional upon:

1.

The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
October 11, 2018
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Need Analysis |

Analysis
Grace Plaza Nursing and Rehabilitation Center
Facility vs. County vs. Region
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e Nassau County 93.0% 91.5% 92.6% 92.7% 92.2% 91.9% 92.2%
e «longisland Region  94.0% 92.4% 92.8% 92.1% 91.9% 91.8% 92.3%
Access

Regulations indicate that the Medicaid patient admissions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long-term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department. An applicant will be required to make appropriate
adjustments in its admission policies and practices so that the proportion of its own annual Medicaid
patient’s admissions is at least 75% of the planning area percentage or the Health Systems Agency
percentage, whichever is applicable.

Grace Plaza Nursing and Rehabilitation Center's Medicaid admissions rate has exceeded the threshold of
75% of the Nassau County rate, as demonstrated in the table below.

Percent of New RHCF Admissions that are Medicaid | 2014 | 2015 | 2016
Nassau County 75% Threshold 9.4% | 11.1% | 9.2%
Grace Plaza Nursing and Rehabilitation Center 18.9% | 28.6% | 27.3%

Conclusion
There will be no change to beds or services in Nassau County through completion of this project.

Recommendation
From a need perspective, contingent approval is recommended.
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Program Analysis

Facility Information

Existing

Proposed

Facility Name Grace Plaza Nursing and

Rehabilitation Center

The Grand Rehabilitation and Nursing
at Great neck

Address 15 St. Paul's Place Same
Great Neck, NY 11021

RHCF Capacity 214 Same

ADHC Program Capacity | N/A N/A

Type of Operator Proprietary Same

Class of Operator LLC Same

Operator Pinegrove Manor II, LLC

Grand Great Neck, LLC

*Jeremy Strauss
Meryl Strauss

95%
5%

*Managing Member

Character and Competence - Background
Facilities Reviewed
The Grand Rehabilitation & Nursing at Pawling
The Grand Rehabilitation & Nursing at Queens

Brooklyn Center for Rehabilitation & Residential Healthcare

Bushwick Center for Rehabilitation & Health Care

The Grand Rehabilitation & Nursing Center at Rome

The Grand Rehabilitation & Nursing Center at Chittenango
Boro Park Center for Rehabilitation & Heath Care

Fulton Center for Rehabilitation

Richmond Center for Rehabilitation and Specialty Healthcare

Waterfront Center for Rehabilitation

Holliswood Center for Rehabilitation

Corning Center for Rehabilitation

Washington Center for Rehabilitation

Essex Center for Rehabilitation

Steuben Center for Rehabilitation

The Grand Rehabilitation & Nursing Center at Guilderland
The Grand Rehabilitation & Nursing Center at River Valley
The Grand Rehabilitation & Nursing at Barnwell

Senior Care EMS

Washington Center Adult Home

Individual Background Review

08/2008 to present
08/2008 to present
08//2008 to 12/2015
05/2011 to 12/2015
05/2011 to present
05/2011 to present
05/2011 to 03/2016
04/2012 to 12/2015
04/2012 to 12/2015
01/2013 to 12/2015
05/2013 to 03/2016
07/2013 to 02/2016
02/2014 to 12/2015
03/2014 to 12/2015
07/2014 to 05/2016
11/2014 to present
09/2016 to present
12/2017 to present
08/2008 to present
02/2014 to 05/2016

Jeremy Strauss discloses employment as Executive Director of The Grand Rehabilitation of Pawling
since 2003. He is also the CEO of The Grand HealthCare System, which is a consulting and service
company for skilled nursing and rehabilitation facilities. He has a BA Degree from Yeshiva University. Mr.

Strauss discloses the following nursing home ownership interests:

The Grand Rehabilitation & Nursing at Pawling (98%)
The Grand Rehabilitation & Nursing at Queens (95%)
Brooklyn Center for Rehab (5%)

Bushwick Center for Rehabilitation & Health Care (10%)

The Grand Rehabilitation & Nursing Center at Rome (98%)

The Grand Rehabilitation & Nursing Center at Chittenango (67%)
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06/2004 to present
03/2007 to 12/2015
05/2011 to 12/2015
05/2011 to present
05/2011 to present




Boro Park Center for Rehabilitation & Heath Care (2%) 05/2011 to 03/2016

Fulton Center for Rehabilitation (25%) 04/2012 to 12/2015
Richmond Center for Rehabilitation & Specialty Healthcare (5%) 04/2012 to 12/2015
Waterfront Center for Rehabilitation (30%) 01/2013 to 12/2015
Holliswood Center for Rehabilitation (7.5%) 05/2013 to 03/2016
Corning Center for Rehabilitation (25%) 07/2013 to 02/2016
Washington Center for Rehabilitation (30%) 02/2014 to 12/2015
Essex Center for Rehabilitation (30%) 03/2014 to 12/2015
Steuben Center for Rehabilitation (29%) 07/2014 to 05/2016

The Grand Rehabilitation & Nursing Center at Guilderland (95%) 11/2014 to present
The Grand Rehabilitation & Nursing Center at River Valley (95%) 09/2016 to present

The Grand Rehabilitation & Nursing at Barnwell (95%) 12/2017 to present
Senior Care EMS (23%) 05/2005 to present
Washington Center Adult Home (30%) 02/2014 to 05/2016

Meryl Strauss discloses that she has been retired since 1996. Her last employment is listed as a school
teacher in Queens. She has a BA Degree from Queens College. Mrs. Strauss discloses the following
nursing home ownership interests:

The Grand Rehabilitation & Nursing Center at Guilderland (5%) 11/2016 to present

The Grand Rehabilitation & Nursing Center at River Valley (5%) 09/2016 to present

The Grand Rehabilitation & Nursing Center at Rome (2%) 08/2016 to present
The Grand Rehabilitation & Nursing Center at Chittenango (2%) 07/2016 to present
The Grand Rehabilitation & Nursing at Barnwell (5%) 12/2017 to present

Character and Competence - Analysis
A review of operations of Fulton Center for Rehabilitation and Healthcare for the period identified above
reveals the following:

e The facility was fined $52,000 pursuant to Stipulation and Order NH-16-004 issued April 23. 2015
for surveillance findings on June 11, 2012, May 15, 2012, and November 21, 2013. Deficiencies
were found under 10 NYCRR 415.12 Quality of Care: Highest Practical Potential; 415.12(i)(1)
Quality of Care: Nutrition; 415.12(h)(1) Quality of Care: Accidents/Supervision; 415.12(m)(2)
Quality of Care: Medication Errors; 415.12(i)(1) Quality of Care: Nutrition; 415.12(c)(2) Quality of
Care: Pressure Sores; 415.26 Administration; 415.27(a-c) Quality Assurance; 415.3(e)(2)(ii)(b)
Notification of Changes; and 415.4(b)(1)(2)(3) Investigative/Report Allegations.

A federal CMP of $975 was assessed for the Junel6, 2012 survey findings.

A federal CMP of $11,895 was assessed for the May 15, 2013 survey findings.

A federal CMP of $10,000 was assessed for the November 21, 2013 survey findings.

The facility was fined $10,000 pursuant to Stipulation and Order NH-16-.034 issued on January 5,
2016 for surveillance findings on March 24, 2014. Deficiencies were found under 10 NYCRR
415.12(c)(1)(2) Quality of Care: Pressure Sores.

An assessment of the underlying causes of the above enforcements determined that they were not
recurrent in nature and the operator investigated the circumstances surrounding the violation and took
steps which a reasonably prudent operator would take to prevent the recurrence of the violation.

A review of operations of the Grand Rehabilitation and Nursing at Guilderland for the period identified
above reveals the following:

e The facility was fined $4,000 pursuant to Stipulation and Order NH-16-026 issued on January 5,
2016 for surveillance findings on March 16, 2015. Deficiencies were found under 10 NYCRR
415.12(h)(1) Quality of Care: Accident Free Environment; and 415.26 Administration.

o A Federal CMP of $4,517.50 was assessed for the March 16, 2015 survey findings.

e The facility was fined $4,000 pursuant to Stipulation and Order NH-16-110 was issued for
surveillance findings on August 27, 2015. Deficiencies were found under 10 NYCRR
415.12(h)(1) Quality of Care: Accident Free Environment; and 415.26 Administration.

e A Federal CMP of $16,477.50 was assessed for the August 27, 2015 survey findings.

e The facility was fined $10,000 pursuant to Stipulation and Order # 17-042 issued on
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July 25, 2017 for surveillance findings on April 14, 2017. Deficiencies were found under 10
NYCRR 415.3(e)(2)(ii)(b) Notification of Changes Significant Changes in Condition-Complications
and /or Life Threatening.

An assessment of the underlying causes of the 2015 enforcements determined that they were not
recurrent in nature and the operator investigated the circumstances surrounding the violation and took
steps which a reasonably prudent operator would take to prevent the recurrence of the violation.

A review of operations of Richmond Center for Rehabilitation and Specialty Healthcare for the period
identified above reveals the following:

e The facility was fined $18,000 pursuant to a Stipulation and Order issued for surveillance findings
on April 24, 2012. Deficiencies were found under 10 NYCRR 415.4(b) Free from
Abuse/Involuntary Seclusion; 415.4(b)(1)(ii) Investigate Report Allegations; 414.4(b)
Develop/Implement Abuse/Neglect Policies; 415.11(c)(2)(i-iii) Care Planning; 415.12(f)(1)
Mental/Psychological Difficulties; 415.12(h)(1)(2) Quality of Care: Accidents/Supervision; 415.26
Administration; 415.15(a) Medical Director; and 415.27 (a-c) Quality Assurance.

o Afederal CMP of $27,528 was assessed for the April 24, 2012 survey findings.

e The facility was fined $2,000 pursuant to a Stipulation and Order NH-16-041 issued January 13,
2016 for surveillance findings on October 24, 2013. Deficiencies were found under 10 NYCRR
415.12(h)(2) Quality of Care: Accident Free Environment.

e The facility was fined $10,000 pursuant to Stipulation and Order NH-16-118 issued for
surveillance findings on March 21, 2014. Deficiencies were found under 10 NYCRR 415.12(h)(2)
Quality of Care: Accidents.

An assessment of the underlying causes of the above enforcements determined that they were not
recurrent in nature and the operator investigated the circumstances surrounding the violation and took
steps which a reasonably prudent operator would take to prevent the recurrence of the violation.

A review of operations of Essex Center for Rehabilitation and Health Care for the period identified above
reveals the following:

e The facility was fined $6,000 pursuant to a Stipulation and Order for surveillance findings on
August 19, 2015. Deficiencies were found under 10 NYCRR 415.12 Quality of Care: Highest
Practical Concern; 415.26 Administration; and 415.27(a-c) Administration: Quality Assessment
and Assurance.

A review of the operations of The Grand Rehabilitation and Nursing at Chittenango for the period
identified above reveals the following:
o A federal CMP of $3,250 was assessed for July 30, 2012 survey findings.
o Afederal CMP of $7,283.25 was assessed for December 16, 2016 survey findings.
e The facility was fined $10,000 pursuant to Stipulation and Order NH-18-009 issued for
surveillance findings on October 20, 2017. Deficiencies were found under 10 NYCRR 483.24 and
483.25(k)(I) Provide Care/Services for Highest Well Being

A review of the operations of The Grand Rehabilitation and Nursing at Rome for the period identified
above reveals the following:
e Afederal CMP of $1,600 was assessed for May 18, 2011 survey findings.

A review of the operations of Washington Center for Rehabilitation and Healthcare for the period
identified above reveals the following:

e The facility was fined $4,000 pursuant to a Stipulation and Order issued for surveillance findings
on September 11, 2015. Deficiencies were found under 10 NYCRR 415.12(h)(1) Quality of Care:
Accident Free Environment; 415.27(a-c) Administration: Quality Assessment and Assurance.

e Afederal CMP of $8,541 was assessed for the September 11, 2015 survey findings.
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A review of the operations of Waterfront Center for Rehabilitation and Healthcare for the period identified
above reveals the following:

e The facility was fined $24,000 pursuant to a Stipulation issued for surveillance findings on
November 6, 2015. Deficiencies were found under 10 NYCRR 415.12(m)(2) Quality of Care: No
Significant Med Errors; 415.12 Quality of Care: Highest Practicable Potential; 415.12(1)(1) Quality
of Care: Unnecessary Drugs; 415.18(a) Pharmacy Services: Facility Must Provide Routine and
Emergency Drugs in a Timely Manner; 415.18(c)(2) Pharmacy Services: the Drug Regimen of
Each Resident Must be Reviewed at Least Once a Month by Licensed Pharmacist; 415.4(b)(2)(3)
Investigate/Report Allegations/Individuals; 415..26 Administration; and 415.27(c)(2)(3)(v)
Administration: Quality Assessment and Assurance.

The review of operations for the above nursing homes indicates there were only single enforcements, and
the requirements for approval have been met as set forth in Public Health Law §2801-1(3).

A review of operations for Washington Center Adult Home, (Argyle Center for Independent Living) for the
periods identified above, reveals the following:
e The facility was fined $455.00 pursuant to Stipulation and Order # ACF-16-149 issued on
11/21/2016 for surveillance findings on 1/7/2016 and 4/5/2016. Deficiencies were found under 18
NYCRR 487.8, Food Service.

The review of operations of the other nursing homes and the Senior Care Emergency Ambulance
Services, Inc, for the time periods indicated above reveals that there were no enforcements.

Quality Review

Provider Name OwmeErEhp Overall el CETTig Staffing N7
Since Inspection | Measures Quintile

The Grand Rehabilitation & 01/2004 *kkkk *kkk *kkhkk *k*k 4
Nursing at Pawling
The Grand Rehabilitation & 06/2004 *dkFFFk *kkk *kkkk *% 5
Nursing at Queens
The Grand Rehabilitation & 05/2011 *% * *kkkk *% 5
Nursing at Rome
The Grand Rehabilitation & 05/2011 *% * *kkkk *% 3
Nursing at Chittenango

S Information
The Grand Rehabilitation & 11/2014 * * *kkk *% not
Nursing at Guilderland available
The Grand Rehabilitation & 09/2016 *% *% *kkk *k*k 5
Nursing at River Valley

Notes: The Guilderland Staffing Rating is not available via Medicare.gov website. The star ratings for Barnwell are not
applicable due to the recent acquisition.

With regard to the nursing homes with a quality score of 1 or 2, the applicant indicates the low star
ratings, in general, are attributed to inconsistent practices among staff due to varying comprehension of
policies/procedures and technical skill proficiencies. The applicant stated they responded by
implementing staffing incentives to recruit and retain employees. The incentives include enhanced
training and education, and housing to augment staff recruitment and retention. Other measures
implemented across the board include changes to policies and procedures, audits of staff practices and
increased oversight. The applicant also mentions that two of the facilities provide care to clinically
complex residents that other facilities are unwilling or unable to accept, and this can affect the
performance rating for quality measures.
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Regarding the nursing homes with low staffing ratings, the applicant states, especially upstate area
nursing homes, there is a difficulty in recruiting and retaining staff. This difficulty in recruiting and retaining
direct care staff has forced the facilities to rely on agency staffing. While agency staffing satisfies an
immediate need, extended reliance is not in the best interest of residents. Agency staff are not invested in
either the operations of the facility or the residents and frequent utilization is disruptive to continuity of
care.

The applicant’s plan for corrective action to improve low staffing ratings is by implementing a decrease in
reliance on agency staffing, implementing a global staffing initiative designed to improve quality and
performance on staff at each of the facilities within the Grand Healthcare System. The operator, at some
facilities, has implemented the following recruitment and retention initiatives by hiring a full-time recruiter
dedicated to direct care staff, provision of longevity pay and bonuses, established a mentoring program
for new and existing direct care staff to promote development, enhancement and refinement of skills.

It is noted that there have been improvements in some of the star ratings since the applicant has taken
ownership, and that one of their 2-star facilities have been owned for less than two years.

The Grand Rehabilitation and Nursing at Guilderland was a Special Focus facility from July 2015 until
November 2016. Mr. Strauss acquired a 9% membership interest of Guilderland Center Rehabilitation
and Extended Care Facility Operating Company, the previous operator, in November 2014. Mr. Strauss
was hired as a consultant to the operator, and the facility showed sufficient improvement to graduate from
Special Focus. In November 2016 the ownership of Guilderland Center changed, with Mr. Strauss
serving as managing member.

In response to the 2017 enforcement at this facility the applicant explained that a review of staff practices
indicated a lack of clarity among staff regarding notification protocol. The applicant indicates that the
issues with leadership and staff at the facility have been remedied. The facility has taken steps including
hiring a new Administrator. The Grand, the operating consultant, has added Support and Regional
Assessment nurses and a Corporate Director of Education. Specific staffing initiatives at Guilderland
Center include hiring a staff recruiter for the Capital Region, the execution of a staffing contract to provide
additional night and weekend staffing, introduction of a new benefit package for staff recruitment and
retention and the implementation of an on-call transportation support program to provide assistance to
staff getting to work.

In response to the most recent October 2017 enforcement at The Grand Rehabilitation and Nursing at
Chittenango the root cause was inconsistency and inadequate monitoring by the nursing and medical
staff. The facility has taken steps which include immediate re-education of nurses on the proper
procedure for documenting all labs, quality assurance monitoring and the review of lab audits by the
quality assurance committee.

Conclusion

No changes in the program or physical environment are proposed in this application. It is the intent of the
new operators to enter into an administrative and consulting services agreement with The Grand Health
Care System, a related entity with Jeremy Strauss as CEO. The applicant also intends to utilize staffing
agencies upon assumption of ownership. Based on the information reviewed, staff found nothing that
would reflect adversely upon the applicant’s character and competence or standing in the community.

Recommendation
From a programmatic perspective, approval is recommended.
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Financial Analysis |

Asset Purchase Agreement
The applicant has submitted an executed APA to acquire the RHCF’s operating interests, to be effective
upon PHHPC approval. The terms are summarized below:

Date: November 22, 2017

Seller: Pinegrove Manor II, LLC

Buyer: Great Grand Neck, LLC

Asset Rights, title and interest in business assets clear of liens including: tangible assets,
Acquired: inventory, supplies, books & records related to facility, assigned & assumed

contracts, agreements, warranties, intellectual property rights (including the name
“Pinegrove Manor II"), domain names and addresses, Medicaid and Medicare
provider numbers, assignable licenses and permits, trade name, resident funds,
goodwill, security deposits for future services, patients & employee records, manuals
and computer software, phone and telefax numbers, and non-excluded accounts

receivables.
Excluded Seller's rights, title and interest on closing date in all insurance policies; all cash,
Assets: deposits, refunds prior to closing date; amounts due from affiliates; any claims and

refunds owned by seller; all rate increases from any source; all claims, rights, cause
of action, rights of recovery, rights of set-off and recoupment against any third parties;
accounts receivables; all accounts payable; Universal Settlement, rate appeals,
audits, and real estate including FF&E which is the subject of the real estate contract.
Assumption Liabilities and obligations arising with respect to the operation of the Facility on and
of Liabilities: after the closing date; plus, assumptions of certain liabilities totaling $370,005 as of
August 10, 2018.

Purchase Price: | Assumed liabilities of $370,005 as of August 10, 2018.

BFA Attachment A is the net worth summary of the Great Grand Neck, LLC members, which reveals
sufficient resources to meet the equity requirements for funding the assumed liabilities.

Jeremy Strauss has provided a letter or interest from Harborview Capital Partners issued to Strauss
Ventures, LLC for a credit line of up to $25,000,000 at 6% interest for a five-year term. Strauss Ventures,
LLC is 100% owed by Jeremy and Meryl Strauss. Mr. Strauss has provided an affidavit stating his
willingness to contribute resources disproportionate to his ownership interest in the operating entity to
make up any member’s equity shortfall. BFA Attachment B provides additional details on the assumed
liabilities of $370,005 as of August 10, 2018.

The applicant has submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement, arrangement, or understanding between the applicant
and the transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to
the facility and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the
Public Health Law with respect to the period of time prior to the applicant acquiring its interest, without
releasing the transferor of its liability and responsibility. As of August 14, 2018, the facility has no
outstanding Medicaid liabilities.
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Lease Agreement
The applicant submitted a draft lease agreement, the terms of which are summarized below:

Premises: |214-bed located at 15 St. Paul's Place, Great Neck, (Nassau County)
Landlord: | Pinegrove Manor, LLC
Lessee: Great Grand Neck, LLC
Term: 25-year lease
Rental: Years 1-5:  $250,000 per month
Years 6-10:  $250,000 plus adjusted by the consumer price index (CPI)
Years 11-15: $250,000, plus adjusted by (CPI)
Years 16-20: $250,000, plus adjusted by (CPI)
Years 21-25: $205,000, plus adjusted by (CPI)
Provisions: | CPI index will be used for increase in Northern NY, NJ-Long Island

The lease arrangement is an arm’s length agreement. The applicant has submitted letters from two New
York Licensed Real Estate Brokers attesting that the lease cost per square foot is at fair market value.

Consulting Services Agreement
The applicant has provided a draft Consulting Services Agreement, with terms summarized below:

Contractor: | Strauss Ventures, LLC d/b/a The Grand Health Care System

Facility: Great Grand Neck, LLC

Services: | Advisory services related to administration and operational functions, including assistance
with regulatory monitoring, compliance/quality assurance, development/implementation of
marketing plan, assistance/supervision of accounts receivable functions, billing/analytics,
preparing reports, bookkeeping, reimbursement, back office financial activities and group
purchasing.

Term: One Year with automatic one-year renewals, unless terminated through mutual consent,
default or by one party with 30-day written notice.

Fee: $85,000 per month. Periodically adjusted based on quarterly review of fairness and
appropriateness of the fees.

Jeremy Strauss, a member of the applicant, is CFO of the Strauss Ventures, LLC. The draft Consulting
Service Agreement provides that Grand Great Neck, LLC retains ultimate authority, responsibility, and
control in all the final decisions associated with the services. In accordance with the Department’s
Administrative Service Agreement (ASA) and Contract standardization policy effective December 13,
2016, the terms of the executed ASA must acknowledge the reserve powers that must not be delegated,
the conflicts clause provisions to ensure that the Licensed Operator retains ultimate control for the
operations, and the notwithstanding clause provisions to ensure compliance with governmental agencies,
statutes, and regulations. The applicant has submitted an executed attestation stating that the applicant
willfully engages in any illegal delegation and understands that the Department will hold the applicant
accountable.
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Operating Budget

The applicant has provided the current year (2017) results and first and third year operating budget after
the change in ownership, in 2018 dollars, summarized as follows:

Current Year Year One Year Three
Revenues Per Diem Total Per Diem Total Per Diem Total
Commercial-FFS $599.09 $265,995 $599.09 $266,595 $599.09 $272,586
Medicare-FFS $493.14 $3,974,707 $493.14  $4,014,160 $493.14  $4,098,980
Medicare-MC $493.14 $1,499,145  $493.14  $1,514,926 $493.14  $1,546,980
Medicaid-FFS $290.11 $11,560,709 $275.73 $11,101,717 $275.73 $11,335,536
Medicaid-MC $290.11 $4,788,485  $290.11  $4,839,325 $290.11  $4,941,154
Private Pay $599.09 $3,318,949  $599.09  $3,351,909 $599.09  $3,422,601
Other Income* $570,904 $0 $0
Total Revenue $25,978,894 $25,088,632 $25,617,837
Expenses
Operating $330.04 $24,238,169  $287.05 $21,298,261 $282.69 $21,416,501
Capital $30.38 2,231,183 $47.44 3,519,514 $45.77 3,467,328
Total Expenses $360.42 $26,469,352 $334.49 $24,817,775 $328.46 $24,883,829
Net Income ($490,458) $270,857 $734,008
Patient Days 73,440 74,196 75,760
Occupancy 94.02% 94.98% 96.99%

* Other Income consists of barber/beauty shops, unrestricted investment income, and other misc., which are
discontinued in year one and three.

The following is noted with respect to the submitted budget:
e The current year reflects the facility’s 2017 revenues and expenses.
e Medicaid revenue is the based on the facility’s current 2018 Medicaid Regional Pricing rate. The

current year Medicare rate is the actual daily rate experienced by the facility during 2017 and used for
projections. The Commercial and Private pay rates are based on the current operator’'s average rates
for 2017.

o Expenses and staffing assumptions were based on the current operator’s model and adjusted based
on the applicant’s experience.

e Projected utilization for Year One is 94.98% and 96.99% for Year Three. It is noted that utilization for
the past three years has averaged around 92.23% and occupancy was at 94.02% for 2017. Current
occupancy was reported at 89.3% as of August 8, 2018.

e Breakeven utilization is projected at 93.96% in the first year.

e Utilization by payor source is summarized below for the first and third year after change in ownership
is summarized below:

Current Years One
Payor Year & Three
Medicaid-FFS 54.27% 54.27%
Medicaid-MC 22.48% 22.48%
Medicare-FFS 10.97% 10.97%
Medicare-MC 4.14% 4.14%
Commercial-FFS .60% .60%
Private Pay 7.54% 7.54%
RHCF Total 100% 100%
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Capability and Feasibility

Great Grand Neck, LLC will acquire the RHCF operations for the assumptions of certain liabilities,
estimated at $370,005 as of August 10, 2018, plus the execution of the lease. The applicant will lease
the premises from Pinegrove Manor, LLC. There are no project costs associated with this application.

The working capital requirement is estimated at $4,506,301 based on two months of first year expense of
$4,136,296, plus assumed liabilities of $370,005 as of August 10, 2018. The applicant will provide
$2,253,150 from a working capital loan at 5% for a term of five-years. The remaining $2,253,151 will be
funded via members’ equity of $938,000 and $1,315,151 from a credit line issued to Strauss Ventures,
LLC. Strauss Ventures, LLC is 100% owned by Jeremy Strauss and Meryl Strauss. Harborview Capital
Partners has provided a letter of interest for a credit line of up to $25,000,000 at 6% interest for a five-
year term. Harborview Capital Partners has provided a letter of interest for a working capital loan for a
five-year term at 5% interest.

BFA Attachment A, proposed members net worth summaries, reveals sufficient resources to meet equity
requirements. As previously stated, liquid resources may not be available in proportion to ownership
interest for the two RHCFs (this application and CON 172387 concurrently under review). As the result of
potential equity shortfall, Jeremy Strauss has provided an affidavit stating his willingness to contribute
resources disproportionate to his membership interest making up another member’s equity shortfall.
Jeremy Strauss has provided a letter of interest for a $25,000,000 credit line issued to his company,
Strauss Ventures, LLC, at the above stated terms.

The submitted budget projects a first-year and third year net income of $270,857 and $734,008 after the
change in ownership. Overall expense reductions include purchased services, employee benefits and
professional fees, as the applicant will renegotiate these contracts. Expense reductions in Year One
compared to the current year total $1,651,577.

BFA Attachment C is Grand Great Neck, LLC’s pro forma balance sheet, which shows the entity will start
with $4,653,420 in member’s equity (which includes $370,005 assumed liabilities). The budget appears
reasonable.

BFA Attachment D is the 2015 - 2017 Financial Summary of Pinegrove Manor Il, LLC d/b/a Grace Plaza
Nursing and Rehabilitation Center. The RHCF had average positive working capital and net asset
positions for the period and generated an average positive net income. In 2017, the facility had a net loss
of $490,458 for operations due to decreasing net patient revenue while overall general operating
expenses (salary and benefits) increased. BFA Attachment E is their internal financial statement as of
March 31, 2018, which shows positive net asset and working capital position. The facility incurred a net
loss of $354,314 for the period shown due to nursing and medical staff increases and general and
administration cost increases.

BFA Attachment F is the proposed members’ ownership interest in the affiliated RHCFs and their financial
summaries. All the RHCFs have maintained positive net income, working capital, and net assets for the
periods shown, except for the following:

e Clearview Operating Co, LLC d/b/a The Grand Nursing & Rehab at Queens shows positive net assets
and positive operating income during the period. The facility had a negative working capital position
in 2015 but turned the working capital position to positive in 2016.

e Guilderland Operator Co, LLC d/b/a The Grand Rehab and Nursing at Guilderland shows negative
working capital, negative net assets and an operating loss during the period. The facility was
acquired in November 2016. The negative result is due to an accounts receivable write-off of
$680,000 and $340,000 recorded depreciation during 2016-2017. The cumulative effect of both
transactions will result in a positive position in 2017.

___________________________________________________________________________________________________|
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e River Valley Operating Associates, LLC d/b/a The Grand Rehab and Nursing at River Valley shows
negative working capital, negative net assets and an operating loss during 2016 and 2017. The
facility was acquired in July 2016. The operator plans to mitigate losses through several measures
such as modification of the lease for rent reduction, focusing on CMI to increase admissions of short
term residents, appealing real estate taxes, providing consistently better service to maintain high
occupancy, investment in the facility’s infrastructure, and seeking an abatement in the FHA/Mortgage
insurance premium.

Based on the preceding, the applicant has demonstrated the capability to proceed in a financially feasible
manner.

Recommendation
From a financial perspective, contingent approval is recommended.

Attachments |

BFA Attachment A Net Worth of Proposed members of Grand Great Neck, LLC
BFA Attachment B Details of Assumed Liabilities as of August 10, 2018

BFA Attachment C  Pro Forma Balance Sheet (Grand Great Neck, LLC)

BFA Attachment D  Financial Summary 2015 thru 2017 of Great Grand Neck, LLC
BFA Attachment E  March 31, 2018 Internal Financial Statement

BFA Attachment F  Proposed Members’ Ownership Interest in Affiliated RHCFs
BFA Attachment G Owners of Pinegrove Manor, LLC (Realty Interest)

___________________________________________________________________________________________________|
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 11th day of October 2018, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Grand Great Neck, LLC d/b/a The Grand Rehabilitation and Nursing at Great Neck as
the new operator of Grace Plaza Nursing and Rehabilitation Center, a 214-bed residential health
care facility located at 15 St. Paul's Place, Great Neck, and with the contingencies, if any, as set
forth below and providing that each applicant fulfills the contingencies and conditions, if any,
specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless of
whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

172385 E Grand Great Neck, LLC d/b/a The Grand
Rehabilitation and Nursing at Great Neck



APPROVAL CONTINGENT UPON:

10.

Submission of an executed Consulting Services Agreement, acceptable to the Department of

Health. [BFA]

Submission of an executed lease agreement, acceptable to the Department of Health. [BFA]

Submission of an executed working capital loan commitment, acceptable to the Department

of Health. [BFA]

Submission of an executed credit line commitment acceptable to the Department of Health.

[BFA]

Submission of a commitment signed by the applicant which indicates that, within two years

from the date of the council approval, the percentage of all admissions who are Medicaid and

Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the

planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible

adjustment based on factors such as the number of Medicaid patient days, the facility’s case

mix, the length of time before private paying patients became Medicaid eligible, and the

financial impact on the facility due to an increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum,

the plan should include, but not necessarily be limited to, ways in which the facility will:

a. Reach out to hospital discharge planners to make them aware of the facility’s Medicaid
Access Program;

b. Communicate with local hospital discharge planners on a regular basis regarding bed
availability at the nursing facility; and

c. Identify community resources that serve the low-income and frail elderly population who
may eventually use the nursing facility and inform them about the facility’s Medicaid
Access policy. [RNR]

Submission of a photocopy of the applicant's fully executed Consulting Services Agreement,

acceptable to the Department. [CSL]

Submission of a photocopy of the applicant's fully executed Assignment of Lease, acceptable

to the Department. [CSL]

Submission of a photocopy of the applicant's amended Operating Agreement, acceptable to

the Department. [CSL]

Submission of a photocopy of the applicant's amended and executed lease agreement,

acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be

submitted within sixty (60) days. Enter a complete response to each individual contingency via
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s)
reflected in the Contingencies Tab in NYSE-CON.
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MEMORANDUM
To: Public Health and Health Planning Council (PHHPC)
From: Richard J. Zah@
General Counse
Date: September 18, 2018
Subject: Faxton-St. Luke’s Healthcare Foundation: Restated Certificate of Incorporation

Faxton — St. Luke’s Healthcare Foundation (Foundation) is a not-for-profit tax-exempt
corporation established and operated to solicit, receive and maintain contributions to support
Faxton- St. Luke's Healthcare (FSLH) and St. Lukes Home Residential Health Care Facility Inc.
(SLH). FSLH and SLH exist under an active parent, Mohawk Valley Health System (MVHS). St.
Elizabeth Medical Center (SEMC) also exists under the active parent of MVHS,

MVHS, FSLH and SEMC have decided to unify their fundraising activities to a single
entity and to change the name to the FSLH Foundation to the "Mohawk Valley Health Systems
Foundation.”

The proposed Restated Certificate of Incorporation would reflect this name change, in
addition to adding SEMC, MVHS, and such other Article 28 not-for-profit corporations that may
be established as beneficiaries to the Foundation.

PHHPC approval is required pursuant to Not-for-Profit Corporation Law § 804 and 10
NYCRR § 600.11(a){2).

There is no legal objection to the proposed Restated Certificate of Incorporation nor is

there an objection to the name change. The proposed Restated Certificate of Amendment is in
legally acceptable form.

Attachments.

Empire Siale Plaza, Coming Tower, Albany, NY 12237 | health.ny.gav
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Scott H. Perra, FACHE, President/CEO _ Mohawk Vailey Health System

PO Box 479 | Utlca, NY 13503-0479
{315) 624-6000 | www.mvhealthsystem.org

Trocl A, Borls

Vice President and General Counsel 315-524-5164
Heother A. Hoglund Fax 315-624-5055
Assistant Generol Counsel

facsimile

TRANSMITTAL

to: General Counsel — NYS Department of Health
fax#  (518) 473-2802

from: Heather A. Haglund, Esq.

re: Faxton-St. Luke's Healthcare Foundation

Date: September 12, 2018

pages: (7| page(s) total, including this cover sheet
cc:

THIS MATERIAL BEING TRANSMITTED IS CONFIDENTIAL, IS SUBJECT TO PRIVILEGE,
AND IS SOLELY FOR THE PERSON OR ENTITY NAMED ABOVE. IF YOU ARE NOT THE
INTENDED RECIPIENT, PLEASE DO NOT READ THE COMMUNICATION. IF YOU HAVE
RECEIVED THE MATERIAL IN ERROR, PLEASE NOTIFY US BY TELEPHONE AND
RETURN THE COMMUNICATION TO US AT THE ADDRESS BELOW BY MAIL, OR
DESTROY SAME.

Message:

Please find attached Faxton-St. Luke's Healthcare Foundation's Request for a Letter of
Consent and supporting documentation.

Please contact our offices should you have any questions concerning receipt of this
transmission or the provided letter and dacumentation.

Thank you.

Mohawk Valley Health System Is an affiltation of Faxton 5t. Lukes Healthcare and 5t, Elizabeth Medical Center.
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Scorr H. Perra, FACHE, President/CED Mohawk Valley Health System
PO Box 479 | Utica, NY 13503-0479
SephemibEFLS 201 (315} 624-6000 | www.mvhealthsystermn.org

Richard J. Zehnleuter, Esq.  (Via Facsimile (518) 473-2802)
(General Counsel

Division of Legal Affairs

New York State Department of Health

Corning Tower, Room 2438

Empire State Plaza

Albany, New York 12237

Re:  Faxton-St. Luke’s Healthcare Foundation Request for a Letter of Consent
Dear Mr. Zahnleuter:

We write on behalf of Faxton-St. Luke’s Healthcare Foundation (“FSLH Foundation” or the
“Corporation”) to request the Public Health and Health Planning Council issue a letter of consent
to permit the filing with the Secretary of State of the Restated Certificate of Incorporation
attached hereto as Exhibit A.

FSLH Foundation is a not-for-profit tax exempt corporation established and operated to solicit,
receive, and maintain contributions to support Faxton-St. Luke's Healthcare (“FSLH") and St.
Lukes Home Residential Health Care Facility, Inc, (“SLH"). FSLH is a not-for-profit tax
exempt corporation that operates a duly licensed general acute care hospital located in Utica,
New York, SLH is a not-for-profit tax exempt corporation that operates a duly licensed
residential health care facility that is also located in Utica, New York.

FSLH and SLH exist under an active parent, Mohawk Valley Health System (*“MVHS"”), MVHS

- is a not-for-profit tax exempt Article 28 corporation. St, Elizabeth Medical Center (“SEMC”)
also exists under the active parent MVHS. SEMC is a not-for-profit tax exempt corporation that
operates a duly licensed general acute care hospital located in Utica, New York. SEMC is the
supported beneficiary of St. Elizabeth Medical Center Foundation (“SEMC Foundation®), which
is also a not-for-profit tax exempt corporation.

The “New Hospital” and Plan to Unify Fundraising Activities

MVHS, FSLH, and SEMC are in the process of planning for, financing, and constructing a new,
state-of-the-art hospital in Oneida County, New York (the “New Hospital”). Financing for the
New Hospital is anticipated to include funds to be provided from the State, tax-exempt bond
financing, and charitable contributions from the community to be served by the New Hospital.

MVHS, FSLH, and SEMC have determined that the most expedient and efficient way to promote
fundraising for the New Hospital, and to best support the charitable beneficiaries of FSLH

Mohawk Valley Health System is an offiliation of Faxton St. Luke’ Healthcare and St. Elizabeth Medical Center,
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Foundation and SEMC Foundation, is to unify the fundraising activities of the two Foundations
to a single entity. To accomplish this, we plan to change the name of FSLH Foundation to
“Mohawk Valley Health System Foundation” (“MVHS Foundation™) and to expand its
supported beneficiaries to include MVHS, SEMC, and such other Article 28 not-for-profit
corporation as may be established to operate the New Hospital. The attached Restated
Certificate of Incorporation is drafted to effectuate these changes.

With respect to SEMC Foundation, the plan is that upon approval of SEMC as a beneficiary of
the MVHS Foundation, the fundraising activities of the SEMC Foundation shall be suspended
and the corporation shall be maintained until such time as its existing funds and/or assets are
distributed to SEMC and, at that time, dissolve or merge it into the MVHS Foundation. Any
such dissolution or merger shall be accomplished in compliance with all legal requirements,
including the applicable requirements of the Not-for-Profit Corporation Law.

Approval Request

We request Public Health and Health Planning Council approval of the attached Restated
Certificate of Incorporation per the requirements of subsections (o) and (t) of Section 404 of the
Not-for-Profit Corporation Law and 10 NYCRR § 600.11(a)(2). To support this request, we
provide the following information and documents:

1. Restated Certificate of Incorporation

A photocopy of the signed and dated proposed Restated Certificate of Incorporation of FSLH
Foundation is attached hereto as Exhibit A.

Paragraph “FIRST” of the proposed Restated Certificate of Incorporation changes the name to
“Mohawk Valley Health System Foundation”.

Paragraph “THIRD" of the proposed Restated Certificate of Incorporation adds to the named
beneficiaries of the Corporation: SEMC, MVHS, and such other Article 28 not-for-profit
corporation as may be established to operate the New Hospital,

Paragraph “FOURTH" of the proposed Restated Certificate of Incorporation adds to the named
beneficiaries on behalf of which the Corporation has the power to carry on activities and perform
acts to benefit: SEMC, MVHS, and such other Article 28 not-for-profit corporation as may be
established to operate the New Hospital,

Paragraph “SEVENTH” of the proposed Restated Certificate of Incorporation adds to the named
distributees of the Corporation: SEMC, MVHS, and such other Article 28 not-for-profit
corporation as may be established to operate the New Hospital,

Paragraph “TWELTH?" of the proposed Restated Certificate of Incorporation changes the address
for service of process on the Corporation.

# 3/ 69
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2. Current Certificate of Incorporation

A photocopy of the current filed Restated Certificate of Incorporation of FSLH Foundation is
attached hereto as Exhibit B,

3. Board Resolutions Authorizing Plan

Photocopies of (i) Resolutions of the Board of Directors of MVHS, FSLH, and SEMC, adopted
at their respective meetings held December 15, 2016, and (ii) Resolutions of FSLH Foundation
and SEMC Foundation, adopted at their respective meetings held October 27, 2016, all of which
authorize the herein plan, are attached hereto as Exhibit C.

4. Bylaws

A photocopy of the Bylaws of the renamed Mohawk Valley Health System Foundation,
approved by Members of the Board of the Corporation at a regular meeting conducted December
13, 2016, are attached hereto as Exhibit D.

5. Generalized Description of Fundraising Activities

The Corporation’s purposes shall be exclusively charitable, educational, and scientific in nature,
to wit:

A, To solicit, receive and maintain funds, real or personal property and to develop
and maintain philanthropic relations for the benefit of FSLH, SLH, MVHS,
SEMC, and such other Article 28 not-for-profit corporation as may be established
to operate the New Hospital (the “Beneficiaries™);

B. To maintain, use and apply these funds and property, and the income therefrom,
exclusively for the benefit of the Beneficiaries;

C. Any funds or real or personal property raised for the specific benefit of the
Beneficiaries shall at all times be exclusively used for the benefit of such entity;
and

D. Such other and further general powers as are enumerated in Section 202 of the
Not-For-Profit Corporation Law,

Over the course of the next few years, it is anticipated that the fundraising activities of the
renamed MVHS Foundation will include annual solicitation efforts aimed at securing
philanthropic donations toward the New Hospital. This includes a Comprehensive Campaipn to
raise money to build the New Hospital and truly transform healthcare in our community, The
Campaign will consist of regular communications and personal outreach to the community.
Beyond the New Hospital project, however, Foundation programs include, but are not limited to:
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our Children’s Miracle Network, the Grateful Patient program, annual Employee Giving, Lights
of Love to honor loved ones who have passed, and Stomp Out Cancer which helps fund our
battle against this terrible disease. These efforts focus on raising money to help support specific
needs of the hospital allowing us to help provide the best patient care possible.

6. Information regarding the Corporation’s Board of Directors

Attached as Exhibit E is a list of the following information regarding the Corporation’s Board of
Directors; (1) Name and address; (2) occupation; and (3) employer name and address,

7. Identification of the Orpanizational Relationship between the Corporation and the Supported
Beneficiaries

FSLH Foundation is a separately incorporated not-for-profit corporation. MVHS is the
Corporation's sole Corporate Member. MVHS is the active parent over FSLH and SLH, the
current supported beneficiaries of the Corporation.,

MVHS is also the active parent over SEMC and is intended to be the active parent over any
Article 28 not-for-profit corporation as may be established to operate the New Hospital, which
are proposed supported organizations to be added pursuant to the proposed Restated Certificate
of Incorporation attached hereto as Exhibit A.

8. Affiliates: Entities which Control, or are Controlled b e Corporatio

» Faxton-St, Luke’s Healthcare Foundation (“FSLH Foundation™ or the “Corporation™), the
requestor herein, is a not-for-profit tax exempt corporation established and operated to
solicit, receive, and maintain contributions to support Faxton-St. Luke’s Healthcare
(*FSLH") and St: Lukes Home Residential Health Care Facility, In¢, (*SLH").

e FSLH is a not-for-profit tax exempt corporation that operates a duly licensed general
scute care hospital located in Utica, New York. FSLH is the sole corporate member of
FSLH Foundation. FSLH is one of the supported beneficiaries of FSLH Foundation,

o SLH is a not-for-profit tax exempt corporation that operates a duly licensed residential
health care facility located in Utica, New York, SLH is one of the Corporation’s
supported beneficiaries.

¢ 5t Elizabeth Medical Center Foundation (“SEMC Foundation™) is a separately
incorporated not-for-profit corporation, St. Elizabeth Medical Center (“SEMC”) is its
supported beneficiary,

» SEMC is & not-for-profit tax exempt corporation that operates a duly licensed general
acute care hospital located in Utica, New York. SEMC is the sole corporate member of
SEMC Foundation and is its supported beneficiary.

s Mohawk Valley Health System (“MVHS") is a not-for-profit tax exempt Article 28
corporation. MVHS is the active parent of:

o FSLH;
o SLH;
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SEMC;

Mohawk Valley Home Care, LLC, a licensed home care services agency;
Senior Network Health, LLC, a Medicare Long Term Care Plan;

Visiting Nurse Association of Utica and Oneida County, Inc., a certified home
health agency.

0O0O0O0

Accordingly, we respectfully request that this matter be processed at the September 27, 2018
meeting of the Public Flealth and Health Planning Council. Please forward to the undersigned
the Public Health and Health Planning Couneil’s approval of the filing of the Restated Certificate
as soon as this action is taken, If you need any further information, please contact me at (315)
624-5164 (office phone) or (315) 624-5166 (direct line),

Sincerely,

Heather A. Haglund, Esq.
Asgsistant General Counsel

Enclosures
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RESTATED
CERTIFICATE OF INCORPORATION
OF
FAXTON-ST. LUKE’S HEALTHCARE FOUNDATION

Pursuant to Section 805 of the Not-for-Profit Corporation Law.
We, the undersigned, being respectively the President and Secretary of Faxton-St, Luke’s
" Healtheare Foundation, certify:

1. The name of the corporation is: Faxton-St. Luke’s Healthcare Foundation. The
Corporation was originally formed under the name of St. Luke’s-Memorial Hospital Center
Foundation.

2. The corporation’s Certificate of Incorporation was filed in the Department of
State on the 8% day of December 1989, pursuant to the Not-for-Profit Corporation Law, A
Restated Certificate of Incorporation was filed in the Department of State on the 23 day of
December, 1999.

3. The corporation’s Certificate of Incorporation, as previously filed, is hereby
further amended to effectuate the following:

A, To change the name of the Corporation to Mohawk Valley Health System
Foundation;

B. To change the description of the Corporation from a type B not-for-profit
corporation to a charitable corporation, pursuant to the 2014 amendment of section 201 of the
Not-for-Profit Corporation Law, as provided in paragraph “SECOND?" of the Certificate of
Incorporation.

C. To add St. Elizabeth Medical Center, Mohawk Valley Health System, and
such other Article 28 not-for-profit corporation s may be established under the active parent
Mohawk Valley Health System as named beneficiaries of the Corporation’s funds and activities
as provided in Paragraph “THIRD" of the Certificate of Incorporation;

D. To add St, Elizabeth Medical Center, Mohawk Valley Health System, and
such other Article 28 not-for-profit corporation as may be established under the active parent
Mohawk Valley Health System as beneficiaries for which the Corporation has the power to carry

on activities and perform acts to benefit as provided in Paragraph “FOURTH" of the Certificate
of Incorporation;
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E. To add St. Eljizabeth Medicel Center, Mohawk Valley Health System and
such other Article 28 not-for-profit corporation as may be established under the active parent
Mohawk Valley Health System as named distributees of the Corporation’s assets upon
dissolution, as provided in paragraph “SEVENTH? of the Certificate of Incorporation.

F. To change the address for service of process of the Corporation as
provided in Paragraph “TWELFTH" of the Certificate of Incorporation.

4, The text of the Certificate of Incorporation, as amended, is hereby restated to read
as herein set forth in full:

FIRST: The name of the corporation is: Mohawk Valley Health System
Foundation (the “Corporation”),

SECOND: The Corporation is & corporation as defined in subparagraph (a) (5) of
Section 102 of the Not-for-Profit Corporation Law of the State of New York and is a charitable
corporation under Section 201 of the said Law,

THIRD: The purposes for which the Corporation is formed are exclusively
charitable, educational, and scientific in nature, to wit;

A. To solicit, receive and maintain & fund of real or personal property, or
both, exclusively for the benefit of: Faxton-St. Luke’s Healthcare (“Faxton™), a New York State
Not-for-Profit Corporation, which is exempt from Federal income taxation pursuant to Section
501{c)(3) of the Internal Revenue Code of 1954, as amended; St. Lukes Home Residential Health
Care Facility, Inc. (“St. Luke’s Home”), a New York State Not-for-Profit Corporation, which is
exempt from Federal income taxation pursuant to Section 501(c)(3) of the Internal Revenue
Code of 1954, as amended,; St. Elizabeth Medical Center (“St. Elizabeth™), a New York State
Not-for-Profit Corporation, which is exempt from Federal income taxation pursuant to Section
501(c)(3) of the Internal Revenue Code of 1954, as amended; Mohawk Valley Health System
(“MVHS"), a New York State Not-for-Profit Corporation, which is exempt from Federal income
taxation pursuant to Section 501(c)(3) of the Internal Revenue Code of 1954, as amended; and
such other Article 28 not-for-profit corporation as may be established under the active parent
Mohawk Valley Health System established pursuant to the New York State Not-for-Profit
Corporation, which are exempt from Federa) income taxation pursuant to Section 501(c)(3) of
the Internal Revenue Code of 1954, as amended; and

B. To maintain, use and apply this fund of property and the income
therefrom exclusively for the benefit of Fexton, St. Luke’s Home, St. Elizabeth, MVHS, and

2
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such other Article 28 not-for-profit corporation as may be established under the active parent
Mohawk Valley Health System.

FOURTH: In furtherance of the foregoing purposes, the Corporation shall have
all of the general powers enumerated in Section 202 of the Not-for-Profit Corporation Law. The
Corporation shall have the right to exercise such other powers as now are, or hereafter may be,
conferred by law upon & corporation organized for the purposes hereinabove set forth or
necessary or incidental to the powers so conferred, or conducive to the furtherance thereof,
subject to the limitation and condition that, notwithstanding any provision of this paragraph
FQURTH, the Corporation shall not have the power to carry on ahy activity or do any act which
is not in furtherance of the purpose of benefiting Faxton, St. Luke’s Home, St. Elizabeth, MVHS,
or such other Article 28 not-for-profit corporation as may be established under the active parent
Mohewk Valley Health System, and which is not permitted to be carried on or done by a
corporation exempt from Federal income taxation uader Section 501 (¢) (3) of the Internal
Revenue Code of 1954, as amended, or the corresponding provision of any future United States
Internal Revenue Law (hereinafter referred to as the “Code™).

FIFTH: No part of the activities of the Corporation shall include carrying on
propaganda, or otherwise attempting to influence legisiation or participating in or intervening in
(including the publication or distribution of statements) any campaign on behalf of any candidate
for public office,

SIXTH: No part of the net earnings of the Corporation shall inure to the benefit
of any member, trustee, director or officer of the Corporation, or any private individual (except
that reasonable compensation may be paid for services rendered to or for the Corporation).

SEVENTH: In the event of dissolution, all of the remaining assets and property
of the Corporation shall, after payment of necessary expenses, be distributed to Faxton, St.
Luke’s Home, St. Elizabeth, MVHS, and/or such other Article 28 not-for-profit corporation as
may be established under the active parent Mohawk Valley Health System if at that time they
qualify as exempt organizations under Code Section 501 (c} (3), or corresponding provisions of
any subsequent Federal tax laws, or if Faxton, St. Luke’s Home, St, Elizabeth, MVHS, and/or
such other Article 28 not-for-profit corporation as may be established under the active parent
Mohawk Valley Health System do not qualify, to another corporation exempt under Code
Section 501 (c) (3), or corresponding provisions of any subsequent Federal tax laws, or to the
federal, state or local government for a public purpose, subject to the approval of a Justice of the

3
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Supreme Court of the State of New York. Any assets raised specifically for the benefit of any of
these entities shall, upon dissolution, be distributed to that entity.

| EIGHTH: In any taxable year in which the Corporation is a private foundation as
described in Code Section 509 (a), the Corporation shall distribute its income for said period at
such time and manner as not to subject it to tax under Code Section 4942, and the Corporation
shall not (A) engage in any act of self-dealing as defined in Code Section 4941 (d); (B) retain
any excess business holdings as defined in Code Section 4943 (c); (C) made any investments in
such manner as to subject to Corporation to tax under Code Section 5944; or (D) made any
taxable expenditures as defined in Code Section 4945 (d) or corresponding provisions of any
subsequent Federal tax laws,

NINTH: Nothing contained herein shall authorize the Corporation to establish or
operate a hospital or to provide hospital services or health-related service or to operate a certified
home health agency, a hospice, or a health maintenance organization, or to provide a
comprehensive health services plan as defined in Articles 28, 36, 40 and 44, respectively of the
Public Health Law.

TENTH: The office of the Corporation is to be in the County of Oneida, State of
New York.

ELEVENTH: The territory in which the Corporation’s activities are principally
to be conducted is in Oneida County, New York.

TWELFTH: The Secretary of State of the State of New York is hereby
designated the agent of the Corporation upon whom process against it may be served, The post

office address to which the Secretary of State shall mail a copy of any process against the
corporation served upon him/her is:

Mohawk Valley Health System Foundation
1656 Champlin Avenue

New Hartford, New York 13413,
5 This Restated Certificate of Incorporation, and the foregoing amendments of the
Certificate of Incorporation, were authorized by & unanimous vote of all the Members of the

Corporation in accordance with the provisions of the New York State Not-for-Profit Corporation
Law.
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IN WITNESS WHEREOF, the undcrsig,ﬁcd have subscribed this Restated Certificate of
Incorporation this __ 2/ day of _obpoé 2018, and hereby affirm that the statements

contained herein are true under the penalties erjury,

Terry l(ﬁelnicki, President

Hany tdutone. maA,LA.&} o
Mary Malone McCarthy, Secretary
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State of New York }“.
Department of State S ™

copy has been compared with the original doeument in the eustody of the

I hereby certlfy that the annexed
Secretary of State and thet the same is a true copy of said original,

Witness my handcud:edo{:l:i?fjiam:zxofmcun DEC 2# 19% |

< OF NEWw .,
0. — W g

o
: P
J o
5 &3
. & s Special Deputy Secretary of State
[] s&‘:..

DOS-1266 (3756}
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SERVICO 3 5eewemesciises
ERTIFICATE OF INCORPORATION
OF

ST. LUKE'S-MEMORIAL HOSPITAL CENTER FOUNDATION

Pursuant to Section 805 of the Not-For-Profit Corporation Law.
We, the undersigned, being the President and Secretary of St. Luke's-Memorial
Hospital Center Foundation, hereby ceptify:
: The name of the Corporation is St. Luke 's-Memorial Hospital
Center Foundation, .
2. The Corporation's Certificate of Incorporation was fled by the
Department of State on the 8th day of December 1989, pursuant to the Not-For-Profit
Corporation Law, : . * | _ )
3. The Corporation's Certificate of Incarporatian, as previously filed,
is herebiy amended to affect the following amendments: ‘
A To change the name"of the Corporation to Faxton-St.
Luke's Healthcare Foundation;
| B.  Toadd Faxton Hospital as 2 named beneficiary of the
Corporation’s funds and activities as provided in paragraph “TEIRD" of the Certificate of -
Incorporation; '
C. To add Faxton Hospital as a named distributee of the
Corporation's assets upon dissolution, as provided in paragraph "S.EVENTH” of the
Certificate of_Incurpora&on;
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D.  Toadd St. Lukes Home Residential Health Care Facility,
Inc. as a named beneficiary of‘ the Corporation's funds and activities, as provided in
paragraph “THIRD" of the Cenrtificate of Incorporation;

E. To add St. Lukes I-Io‘me Residential Health Care Faeility, .
Inc, as a named distributee of the Corporation’s assets upon dissolution, as provided in
mph “SEVENTH" of the Certificate of Incorpbraﬁon; and

F, Ta delete unnecessary material regarding the initlal directors
and the incorporator, as provided in paragraphs “TWELFTH" and “FOURTEENTEHL,”
respectively, of the Certificate of Incorporation,

4, The text of the Certificate of Incorporation, as amended, is hereby

restated to read as herein set forth in full:

FIRST: The name of the corporgtion is Faxton-St. Luke's
Healthcare Foundation (the “Corporation”).

m:‘ The Corporation i:_; u corporation as definedin
subparagraph (a) (5) of Section 102 of the Not-For-Profit Corporation Law of the State
of New York a:it; is a Type B corporation under Section 201 of the said Law.

JHIRD: The purposes for which the Corporation is formed are
exclusively charitable, educational and s¢ientific in nature, to wit:

A,  To solicit, receive and maintain a fund of real or personal
property, or both, exclusively for the benefit of. St. Luke’s-Memorial Hospital Center (St.
Luke's), 2 Niw York State Not-For-Profit Corporation which is 'exempt from Federal
income taxation.pursumt to Section 501 () (3) of the Internal Revenue Code of 1954, as

amended; Faxton Hospital (Faxton), a New York State Not-For-Profit Corporation which

2 .
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is exempt from Fedéral income taxation pursuant to Section 501 (¢) (3) uf"the Internal
Revenue Code of 1954. as amended; and the St. Lukes Home Residential Health Care
Facility, Inc. (the Home), & New York State Not-For-Profit Corporation which is exempt
from Federal income taxationlpursuant 1o Section 501 (c) (3) of the [nternal Revenue
Code of 1954, as amendecl.; and '
B. To maintain, use and apply this fund of property and the

income therefrom exclusively for the benefit of St. Luke’s, Faxton, and the Home,

| EQURTH: In ﬁ.t.rtherance of the foregoing purposes, the Corporation
shall hiave all of the general powers enumerated in Section 202 of the Not-For-Prc?ﬁt
Corporation Law. The Corporation shall have the right to exercise such other powers as
ximw are, or hereafter may be, confecred by law upon a corp;.amtion organized for the
purposes hereinabove set forth or recessary or incidental to the powers so conferred, or

conducive to the furtherance thereof, subject to the limitation and condition that,

notwithstanding any provision of this paragraph FOURTH, the?orporation shall not have

the power to carry on any activity or do any act which is not in furtherance of the purpose
of beaefiting'St, Luke's, Faxton or the Home, and which is not permitted to be cérried on
or done by a corporation exempt from Federal income taxation under Section 501 (c) (3)

of the Internal Revenue Code of 1954, as amended, or the corresponding provision of any

future United States Internal Revenue Law (hereinafter referred to as the “Code™),

FIFTH: No part of the activities of the Corporation shall iﬁgl_udq
carrying on propaganda, or otherwise attempting to influence legislation or participating in

or intervening in (including the publication or distribution of statements) any campaign on

"behalf of any candidate for public office.

3 |
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SIXTH: No part of the net earnings of the Cdorporat'lon shatl inure
fo the benefit of any member, trustee, director or officer of the Corporation, or any private
individual (except that reasonable compensation may be paid for services rendered to or
for the Corporation).

SEVENTH: In the event of dissolution, all of the remaining assets
and property of the Corpumt{on shall, after payment of necessary expenses, be distributed
to St. Luke's, Faxton and/or the Home if at that time they qualify as exempt organizations
under Code Section 501 (c) (3), or corresponding provisions of any sutsequent Federal
tax laws, or if St. Luke's, Faxton and/or the Home do not qualify, to another corporation
exempt under Code Section 501 {¢) (3), or carresponding provisions of any subsequent
Federal tax laws, or to the federal, state or‘.loml govemment for a public purpose, subject '
to the approval of a Justice of the Supreme Court of the State of New York, Any ;ssets
raised specifically for the benefit of any of these entities shall, upon dissolution, be

distributed to that entity,
EIGHYTH: In any taxable year in which the Corporation is a

private foundation as described in Code Section 509 (2), the Corporation shall distribute
its income for said period at s;;lch time anci manner as not to subject it to tax under Code
Section 4942, and the Corporation shall not (A) engage in any act of self-dealing as
defined in Code Section 4941(d); (B) retain any excess business holdings as defined in
Code Section 4943(¢); (C) make any investments in such manner as to subject the
Corporation to tax under Code Section 4944; or (D) make any taxable expenditures as *

defined in Code Section 4945(d) or corresponding provisions of any subsequeat Federal

o

tex laws,
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NINTH: Nothing contained herein shall 'authorize.the
Corporation to establish or operate & hospital or 16 provide hospital services or health-
related service or to operate a certified home health agency: a hospice, or a health
maintenance organization or to provide a comprehensive health services plan as c.ieﬁned in
Articles 28, 36, 40 and 44, respectively, of the Public Health Law,

TENTH: - The office of the Corporation is to be located in the
Town of New Hartford, County of Oneida, State of New York.

E__EXEHIE.. The termitory in which the Corporation’s activities
are principally to be conducted is in Oneida County.

m: The Secretary of State is designated as agent of the
Corporation upon whom i::ruc:.css aguinst it may be scrved.. The post ofiice address to
which the Secretary of State shall mail a copy of any-process against the Corporalion

served upon him is as follows:

Faxton-St. Luke's Healthcare Foundation
Champlin Avenue_
New Hartford, New York 13413
This restated Certiﬁcato of Incorporation, and the foregoing amendments of the

Certificate of Incorporation, were authorized by a unanimous vote of all of the Members

of the Corporation in accordance with the provisions of the New York State Not-For-

Profit Corporation Law.

IN WITNESS WHEREOF, the undersigned have subscribed this restated

Certificate of Incorporation this 4th day of January, 1999, and hereby affirm that the

statements contained herein are true under the penalties of pequry.

= '.
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A

Danald Edrnunds, reStdent

Rocco Arcun Secrctary
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STATE OF NEW YORK
OEPARTMENT OF HEALTH

s PUBLIC HEALTH GoungiL

July 1, 1999

Mr, Thomas S. Soja

Counsel

St. Luke's - Memorial

The Hospital Ceater
P.O.Box479 ..

Utica, New York 13503-0479

Re:  Restated Certificate of Incorporation of St. Luke's - Memorial Hospxtai Center
Foundation

Dear Mr: Soja:

AFTER INQUIRY and INVESTIGATION, and in accordance with action taken at e
mecting of the Public Health Council held on the 25th day of Juae, 1999, I hereby certify that the
Public Health Council consents to the filing of the Restated Certificate of St. Luke's - Memorial

Hospital Center Foundation Hereafter to be known as Faxton - St, Luke's Healthcace Foundation,
dated January 4, 1959.

Knren S. Westarvelt
Executive Secretary

# 22/ 69 .
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RESOLUTION

RESOLVED, that the Public Health Coungil, on this 25™ day of June. 1898,
approves the f{iling of the Restated Certificate of Incorporation of St. Luke's-Memorial Hospital
Center Foundatlon, for the purpose of changing its name to Faxton-St. Luke's Healthcare
Foundation and to amend and expand its purposes te solicit funds.-for two additional Article 28
facilities: Faxton Hospital, a general hospital located in Oneida County, and St. Luke's Home

Residential Healthcare Facility, a residential health care facility also located in Onelda County
dated January 4, 1999.



A
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Cifﬁ i P 4
STATE OF NEW YORK
SUPREME COURT UNTY OF ONEIDA &
[n the Matter of the Application of St. Luke’s-Memorial
ORDER

Hospital Center Foundation for Permission to file a
Certificate of Amendment of its Certificate of
Incorporation Pursuant to Sections 203 and 804 of the Index No. ~

New York State Not-For-Profit Corparation Law. RIINo. 33-~4G-&35U0¢C

Upon reading the Petition of St. Luke's-Memorial Hospital Center Foundation
(the Foundation), by Thomas S. Soja, Esq., duly verified the 16th day of December 1999,
the undersigned, a Justice of th? '_Suprcm:: Court of the State of New York for the Fifth '
Judicial District, in which the office of the Foundation is located, does hereby.approve
the Mmcmto the Certificate of Incorporation and the Restated Certificate of

Incorporation of St, Luke’s-Memorial Hospitat Center Foundation, and consents to its

filing. .
LT )
n —
Ha 2 =
Dated: Deccmberl7, 1999 S 2
Utica, New York S = Ban
NS
% == ;—-:_; hc:
s =
@ =

2

Hon. Anéony F. Shaheen
Justice of e Supreme Court
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AN
LY
STATE OF NEw YORK
Aam 527221 | OFFICE OF THE ATTORNEY GENERAL Darrch L, SNELL
nofney General Deputy An G !
- (518) 473-4863 iwition oFPUMC AdveaT

Division of Public Advocacy

April 19,1999

St. Luke's-Memorial
The EHospital Center |
Thomas S. Soja, Esq.
PO Box 479

Utica, NY 13503-0479

RE: Approval of Amendment 10 the Certificate of Incorporation of
St Luke's-Memorial Hospital Center Foundation :

‘Dear Mr, Scja:

" Thank you for yeur April &, 1999 l:tt:rmrcsponscloourlert:rofh{mhz. 1999 with amendments to the -
proposed Restated Certificate of A:ncndmcnt, and & supporting affidavit from Donald Edmunds, President of
St.Luke's-Memorial Center Foundation regarding the segregation of funds befors and after the certificate

emendment, distribution of finds upan dissolution, and allocation of administrative expenses m the future, ag they
raay relate to each orthc benefited mrporamn.s

Bascd upon a review of the sald affidavit of Donald Edmunds, the proposed Restated Certificate of
Incorporation of St, Luke's-Memorial Hospital Centzr Foundation, containing the requested changes, aad the
Cetificate of Incorperation and bylaws of Mohawk Vatley Network; Inc., as requested in my said letter, pleagebe -
advised that the Attomey General has no objection to the entry of anorder of the Supreme Court, Onzida County,

epproving the Restated Certifieats of Incarporation of your clieat, Please provide our office with proof of flling of
the restated certificate so we may close our file in this matter,

Thank you foryowmpmtion and courtesics extended to this office thronghout this matter.

" "DONAED-P/SEGAL .
Assistant Attomey General >

ce; Frederick Degan, B5q.

DPS/sez

Diviston af Publlc Advocacy
The Capliol, Albany, N.Y, 12224 @ {$18) 4565797 @ Fax {518) 473-8153

/0
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BY-LAWS
OF

FAXTON - ST. LUKE’S
HEALTHCARE FOUNDATION

Amended as of February 25, 2010
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BY-LAWS
FAXTON-ST. LUKE’S HEALTHCARE FOUNDATION

ARTICLE I
NAME.

The name of the Corporation is Faxton-St. Luke ‘s Healthcare Foundation, hercinafter
referred to as the “Foundation.”

ARTICLETI
P OSES.

The purposes for which the Foundation is formed are exclusively charitable, educational,
and scientific in nature, to wit:

2. to solicit, receive and maintain funds, real or personal property for the
benefit of Faxton - St, Luke's Healthcare (“Healthcare™), e New York State not-for-profit
hospital corporation which is exempt from federal income taxation pursuant to Section
501(c)(3) of the Interna! Revenue Code of 1954, as amended; and the St, Lukes Home
Residential Health Care Facility, Inc. (the Home), a New York State not-for-profit

corporation which is exempt from federal income tax pursuant to Section 501(c)(3) of the
Internal Revenue Code; and

b.  to maintain, use and apply these funds and property, and the income
therefrom, exclusively for the benefit of Healthcare and the Home.

A any funds or real or personal property raised for the specific benefit of

Healthcare or the Home shall at all times be exclusively used for the benefit of such
entity.

d. such other and further general powers as are enumerated in Section 202 of
the Not-For-Profit Corporation Law,

ARTICLE I1
MBERSHIP,

Section 1. - Members.

The Chairperson, President, Secretary and Treasurer of Healthcare shall be the sole
Members of this Foundation. At such time that a Member is no longer the Chairperson,
President, Secretary or Treasurer of Healtheare then he or she shall immediately cease to

Revised, Effective 225-2010
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be a Member of this Foundation, and his or her successor shall automatically, without
vote or appointment, become a Member of this Foundation.

Section 2. - Annual Meeting.

The Annual Meeting of the Members of the Foundation shall be held in April of cach year
at such place in Oneida County as may be designated by the President of the Board.

Section 3. - Notice Annual Meeting.

Notice of the time, date and place of the Annual Meeting of the Members of the
Foundation shall be served either personally or by first class mail on each Member of the
Foundation not less than ten (10) days nor more than thirty (30) days before the meeting,
and if served by muail, shall be addressed to the Member at the Member’s address as it
appears on the records of the Foundation.

Section 4. - Special Meeting.

A Special Meeting of the Members of the Foundation may be held from time to time as
necessary at such place in Onejda County as may be designated by the caller(s) of the

meeting. A Special Meeting may be called by the Chairperson of Healthcare or by a
majority of the Members at any time.

Section 5, - Notice of Special Meetings of Foundatio

Notice of the time, date, place and purpose of Special Meetings of the Members shall be
served personally or by first class mail, facsimile or, where authorized by the Member, by

e-mail, not less than three (3) days nor more than thirty (30) days before the meetings,
and if served by mail, shall be addressed to the Member at the Member’s address as it

appears on the records of the Foundation. The notice shall also indicate by whom it is
issued or at whose direction.

Seotion 6. - Quorum,

At all Annual and Special Meetings of the Members there shall be present in person at
least three (3) Members of the Foundation entitled to vote at such meeting in order to
constitute a quorum for the transaction of business, but less than & quorum may adjourn a
meeting ffom time to time without notice until a quorum is present.

Section 7. - Vote,

At any meeting of the Members, the vote of two-thirds of the members present at the time
of the vote, if a quorum is present at that time, shall be the act of the Members.

Section 8. - Presence at Meetings,

Ravised, Effeedve 2-25-2010 9
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j Any one or more Members of the Foundation may participate in a meeting of the
Members by means of & conference telephone or similar equipment that allows all

persons participating in the meeting to hear each other at the same time. Participation by
such means shall constitute presence in person at such a meeting., -

Section 9. - Written Action.

Any action required or permitted to be taken by the Members under any provision of law,
the Articles of Incorporation, or these By-Laws may be taken without a meeting by the
unanimous written consent of the Members, setting forth the action so taken, Such
written consent shall be filed with the proceedings of the members. Such action by

written consent shall have the same force and effect as a unanimous vote of the Members
at a meeting,

Section 10. - Membership Termination.

Membership in this Foundation may only be terminated as provided in Section 1 of this

Article,
ARTICLE YV
) BOARD OF DIRECTORS.

Section 1. - Number,

The Board of Directors shall consist of the President of Healthcare, end not less than
three (3) additional Directors (“Elected Directors™). The Board of Directors of the
Foundation shall hereinafier be referred to as the “Board.”

Section 2, - Term.

a, Hesaltheare President

At such time that the President of Healthcare no longer holds that office, then his or her
membership on the Board shall cease immediately and his or her successor shall become
immediately, without vote or appointment, & Director of this Foundation.

b, Elected Directors.

The Elected Directors shall be divided into three classes of approximately equal size.
The term bf office of the first olass shall expire at the First Annual Meeting of the
Foundation after their election, the term of the second class shall expire at the second
succeeding Annual Meeting, and the third class at the third succeeding Annual Meeting.
) At each Annual Meeting after the election of the first classified boerd, Elected Directors

Revised, Effective 2-25-2010 3
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shall be elected for a term of three years to replace those whose tenms shall e:épire. No
Elected Director shall serve more than three consecutive terms of three years..

. Section 3. - Election of Elected Directors,

Elected Directors of the Foundation shall be elected at the Anmual Meeting of the
Members ¢ach year by a plurality of the votes of the Members,

Section 4. - Vacancies,

Newly created Directorships resulting from an increase in the number of Elected
Directors and vacancles among the Elected Directors for any reason, shall be elected at

any meeting properly called and convened by the Members by a plurality of the votes of
the Members. :

Section 5. - Powers and Duties.

The Board shall have charge, control, and management of the property, funds, and affairs
of the Foundation and shall be responsible for the establishment of its policies and the
management and operation of the Foundation.

Section 6. - Dismissal.

Any Elected Dirsctor of the corpoi:aﬁon may be removed, with or without cause, at any

meeting of the Members by an affimmative vote of two-thirds of the Members present, if a
quorum is present at the time of the vote,

Section 7. - Annual Meeting of the Board,

The Annual Meeting of the Board shall be held in April each year following the Annual
Meeting of the Members of the Foundation.

Section B. - Regular Meetings of the Board.

The Board shall hold at least eight (8) regularmeetings anaually, All regular meetings of
the Board shall be held at the office of the Foundation or such other place in the County
of Oneida as may be designated by the President of the Board.

Section 9, - Special Meetings of the Board.

A Special Meeting of the Board may be called s necessary from time to time by the
President of the Board or by a majority of the Directors of the Foundation to be held at

the Office of the Foundation or such other place within the County of Oneida as may be
designated by the caller(s) of the meeting.

Revised, Effective 2-24-2010
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Section 10. - Notice of Meetings of the Board.

Notice of the time, date and place of the annual and regular meetings of the Board shall
be served by first class mail, facsimile or, where authorized by the Director, by e-mail, at
least ten (10) days nor more then thirty (30) days before the date of such meeting, and in
the case of special meetings not less than three (3) days, and shall be addressed to the
Director at the Director’s address as it appcars on the records of the Foundation.

Section 11, - Quorum.

At any meeting of the Board there shall be at least ten (10) members present in person
entitied to vote at such meeting to constituts a quorum for the transection of business, but
less than 2 quorum may adjourn such meeting from time to time without notice until a
quorum is present.

Section 12. - Vote.

The vote of a majority of the Directors present at the time of the vote, if a quorum is
present at such time, shall be the act of the Board.

Section 13. - Presence at Meetings.

Any one or more members of the Board, or any Committee thereof, may participate in a
meeting of the Board or such Committee by means of a conference telephons or similar
equipment that allows all persons participating in the meeting to hear sach other at the

same time. Participation by such means shall constitute presence in person at sucha
meeting.

Section 14. - Attendance at Meetings,
The Board shall establish requirements for attendance by Directors at meetings of the
Board and Board Committees, Failure, without good cause, to satisfy those requirements
shall be grounds for removal from the Board, or the Commitice, or both.

ARTICLEY
OFFICERS OF THE BOARD.
Section 1, - Officers.
The Board shall have & President, a Vice President, & Secretary and a Treasurer.
Section2. - Term,

Revised, Effective 2252010 5
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All Officers shall be chosen at the Annual Meeting of the Board. Each Officer shall hold
office until the next Annual Meeting or.until his or her successor shall have been duly
elected and qualified. Any vacancy in any of the Offices may be filled for the unexpired
portion of the term by the Board at any Regular or Special Meeting.

Section 3. - President of the Board.

The President of the Board shall be the Chief Executive Officer of the Foundation and
shall preside at all meetings of the Board, and shall be an ex officio member of all
committees, He or she shall have general management authority over the affairs of the
Foundation and shall also perform all other acts and duties incidental to the office,

Section 4, - Vice-President

In the absence or inability to act of the President of the Board, or if the office of President

of the Board is vacant, the Vice-President may exercise all the power of the President of
the Board.

Section 3. - Secretary,

Thie Secretary shall be responsible for keeping the Minutes of Members and the Board.
He or she shall be responsible for the giving and serving of all notices of meetings of the
Members and the Board. He or she shall be the custodian of the Foundation records and
of the Corporate Seal of the Foundation, and shall see that the Corporate Seal is affixed to
all documents, exceution of which, on behalf of the Foundation under its Seal, is duly
authorized, and when so affixed may attest the same. He or she shall also perform all
other acts and duties usunlly incident to the office of the Secretary and such other duties
2s may, from time to time, be assigned by the Board.

Section 6. - Treasurer.

The Treasurer shall have general supervision over the care and custody of all funds and
securities of the Foundation, except as expressly provided otherwise, and shall depasit
and invest the same or cause the seme to be deposited and invested in the name of the
Foundation as directed by the Board. He or she shall keep or causs to be kept, full and
accurate accounts of ell receipts and disbursements of the Foundation and whenever
required by the Board, ke or she shall render, or cause to be rendered, financial
statements of the Foundation, He or she shall also perform all such other acts or duties

usually incident to the Office of the Treasurer and such other duties as may from time to
time be assigned by the Board.

Raviscd, Effective 2:25-2010 6
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—) Section 7, - Bonds.

The Board shall have power to require any officer or employes of the Foundation to give

bond for the faithful discharge of his or her duties in such form and with such surety as
the Board may deem advisable,

ection 8. - Dismissal,

Any Officer of the Foundation may be removed with or without cause at any Regular or
Special Meeting of the Board.

ARTICLE VI

COMMITTEES OF THE BOARD OF DIRECTORS
Section 1, - Structure,

There shall be five (5) standing committees of the Board: Executive Committee, Finance
Committee, Annual Giving Cornmittee, Planned Giving Committee, and Nominating
Committes, The Board may, by resohution, create such other standing or special
committees as it shall, from time to time, deem appropriate. Any Committee may, by
resolution, create such subcommittees as it shall, from time to time, deem appropriate,

Section 2. - Powers.

Each Board Committee shall have end exercise only such Board delegated powers and
authority as are granted in these By-Laws, or in a resolution adopted by the full Board,
Each Committee shall keep minutes of its proceedings and report its activities,
conclusions and yecommendations to the Board, Unless powers have been delegated by

the Board, actions and recommendations of a Committes shall be subject to Board
approval.

Section 3. - Committee Members.

g Tenure. Each member of a Board Committee shall hold office until the
next annual election of Directors and until his or her successor is elected., unless he or

she sooner ceases to be & Director or resigns or is removed from the Committae,

b. Resiguation, Any member of a Board Committee may resign at any time
by giving written notice to the Chairperson of the Committee. Such resignation shall take
effect on the date of recsipt, or at such later time as may be specified therein,

c. Removal, Any member of 2 Board Committee may be removed at any
Y time by a resolution adopted by & majority of the Board of Directors. Any member of e
___) Board Committee who is & member by virtue of holding a designated position or office
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shall cease to be a Committee member if he or she ceases to hold the designated position
or office which is the basis of Committee membership,

d. Vacancies. Any vacancy on any Board Committee resulting from
resignation, removal, or increase in the membership of a Committes, may be filled for the

unexpired portion of the term by the President of the Board, subject to the approval of the
Board.

Section 4. - Advisor Officio Members

The Chairperson of any Board Coramittee may invite additional individuals with
cxpertise in a pertinent area to meet with and assist the Board Committee either as
advisors or ex officio members of the Committee. Such advisors and/or ex officio
members shall not vote or be counted in determining the existence of a quorum and may
be excluded from any Executive session of the Committee by a majority vote of the

Committee members present, Advisors and ex officio members need not be Directors of
the Foundation.

Section 5. - Manner of Action.

B Meetings. Each Committee shall meet as provided for in these By-Laws
and at such additionsl times as may be necessary to perform its duties, Meetings of a
Board Committee shall be called by the President of the Board, the Cheirperson of the
Committee, or any two of the Committee’s voting members. Oral or written notice of the
time and place of any meeting of a Board Committee shall be given, except in an
emergency, &t least 72 hours prior to the meeting.

b, Agenda/Minutes. There shall be an agenda prepared for Committes
meetmgs, and Minutes of the meeting shall be recorded and shall include the
Committee’s findings, conclusions and recommendations. The Minutes of Committes
meetings shall be available to the Board of Directors when requested or as required.

c. Quorum. A majority of the voting members of a Board Committee shall
constitute a quorum for the transaction of business at any meeting of such Committee.

d Action. The act of & majority of the members of a Board Committee
present at a meeting, at which a quorum is present, shall be the act of the Committee. No
act taken at a meeting at which less than a quorum is present is valid unless approved in
writing by the absent members. Any action required or permitted to be taken bya
Committee may be taken without a meeting if all Committee members file written

consents to a resolution authorizing the action with the relevant Minutes of the
Committee,

e, Conference Telephone, Any one or members of any Committee may.
participate in any meeting of the Committee by conference telephone or similar

Revised, Effective 2-25.2010 8
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communications equipment allowing sll perticipants in the meeting to hear each other,
) Participation by this means shall constitute actual presence at the meeting.

Section 6. - Executive Committee,

a Composition. The Executive Committee shall be composed of the
President, Vice President, Secretary, Treasurer and such additional voting Directors as
shal] be sclected by the President of the Board,

b. Functions. When the Board is not in session the Executive Committee
shall have and exercise the powers and authorities of the Board to transact all regular
business of the Foundation, subject to any prior limitations imposed by the Board, these
By-Laws, or statute, The Executive Committee shall review the activities of the other
Board Committees and shell review future programs and activities of the Foundation.

c. Meetings, The Executive Committee shall meet as necessary to conduct
the business of the Foundation while the full Board is not in session,

Section 7. - Finance Co ttee.

a Composition. The Finance Committee shall consist of the Treasurer of
the Foundation, as Committee Chairperson, the President, and at least five (5) voting

) Directors. The Senior Vice President/Finance of the Hospitals shall serve as an advisor to
. the Committee.

b. Functions. The Finance Committee shall be responsible for monitoring
the financial operations of the Foundation which shall include the establishment of an
income budget, the review of expenditures, and performance of such other finencial
duties/responsibilities as may be directed by the Foundation Board. The Committee shall

prepare and submit financial reports to the Board and Finance Committee of Healthcare
and Mohawk Valley Network, Inc, as requested.

c. Meetings. The Finance Committee shall meet as needed, but not less
than two (2) times per year.

Section §. - nal Giving Co ttee.

a Composition. The Annual Giving Committee shall consist of not less
than five (5) voting members of the Board of Directors.

b. Functions. The Annual Giving Committee shall be responsible for
generating funds for the Foundation through individual and corporate contributions.

. c. Meetings. The Annual Giving Committee shall meet as needed, but not
) less than two (2) times per year,
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ection 9. - Planned Giving Committee,

a Composition. The Planned Giving Committee shall consist of not less
than five (5) Directors.

b. Function. The Planoed Giving Committee is responsible for working
with potential donors who wish to meke major gifts or planned gifts to the Foundation.

c, Meetings. The Planned Giving Committee shall meet as needed, but not
less than two (2) times per year.

Section 10. « Nominsting Committee.

a Composition. The Nominating Committee shall consist of not less than
five (5) members of the Board of Directors as appointed by the President of the Board,

b. Functions. The Nominating Committee shall receive the names of
potential candidates for membership on the Board, review such nominations and, if
approved, forward the names to the President of the Board for submission to the
Members. The Nominating Committee shall also be responsible for submitting a
recommended slate of officers for election at the Annual Mesting. The Nominating

Committee shall also be responsible for monitoring the attendance records of Foundation
Board Mernbers.

<. Meetings. The Nominating Committee shall mest as necessary to
perform its functions,

ARTICLE YOO
INDEMNIFICATION AND INSURANCE.

Section 1. - Indemnification.

It is expressly provided that any and every person or his or her estate that has made or is
threatened to be made a party to any action, suit or proceeding, whether civil or criminal,
by reason, of the fact that he or she is or was 2 Director or officer of this Foundation, or
served such other corporation in any capacity at the request of this Foundation, will be
completely indemuified by the Foundation to the full extent peimitted by law. If
permitted by law, this indemnification shall include, but shall not be limited to, the
payment of one or more of the following: judgments, fines, amounts paid in scttlement,
and reasonabls expenses, including attorney’s fees actually and necessarily incurred as a
result of such action, suit or proceeding, or any appeal therein,

tion 2, - ce
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The Foundation may purchese and maintain insurance to completely and fully mdemm.fy
any and every such person, whether or not this Foundation has the power to indemnify
him or her against such lability under the laws of this'or any other State,

ARTICLE VI
CONFLICT OF INTEREST.

Section 1. - Policy.

Any Director, officer, key employee or Committee member having an existing or
potential interest in & contract or ather transaction presented to the Board of Directors or a
Committee thereof for deliberation, anthorization, approval, or ratification, or any such
person who reasonably believes such an interast exists in another such person, shall make
a prompt, full and frank disclosure of the interest to the Board or Committee prior to its

acting on such contract or transaction which might reasonably be construed to be adverse
to the Foundation's interests.

Section 2. - Effect.

The body to which such disclosure is made shall determine, by majority vote, whether the
disclosure shows that the non-voting and non-participation provisions contained in any
Board approved conflicts of interest policy, or these By-Laws, may be observed, if so,
such person shall not vote, nor use his or her personal influence on, nor participate (other
than by presenting factual information or responding to questions) in the discussions or
deliberations with respect to such contrect or transaction. Such person may notbe
counted in determining the existence of a quorum at any meeting where the contract or
transaction is under discussion or is being voted upon. The Minutes of the meeting shall
reflect the disclosure made, the vote thereon and, where applicable, the abstention from
voting and perticipation, and whether a quorum was present.

Section 3. - Conflict of Interest Policy,

The Board may adopt a formal Conflict of Interest Policy requiring disclosure of potential
or existing conflicts of interest, mechanisms for addressing actual and potential conflicts

of interest, and corrective and disciplinary action with respect to transgressions of such
policies.

ARTICLE IX
AMENDMENTS TO BY-LAWS.

Revised, Bfective 2-25.2010 11
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The Bylnws may only be amended or repealed by an affirmative vote of the mgority of
the Members of this Foundation provided the proposed amendment shall have been set
forth in the notice calling the meeting, The Board of Directors of the Foundation may

recommend amendments to the Members, but shall not bave the power to amend or
repeal these Bylaws.

Revised, Effective 2:25-2010

12



- 09-12-18;12:27PM; : # 39/ 69

EXHIBIT “C”



09-12-18;12:27PM; ; # 49/ 69 -

RESOLUTION
OF THE
BOARD OF DIRECTORS OF
MOHAWK VALLEY HEALTH SYSTEM
(hercinafter the “Corporation™ or “MVHS™)

Adaopted at a Meeting Held December 15, 2016
RECITALS:

1. St, Elizabeth Medical Center (“SEMC") is a New York State not-for-profit acute

care hospital duly established and operated pursuant to Article 28 of the New York Public Health
Law (“PHL"),

78 Faxton-St. Luke’s Healthcare (*FSLH") is a New York State not-for-profit acute
care hospital duly established and operated pursuant to Article 28 of the PHL.

3. St. Lukes Home Residential Health Care Facility, Inc. (“*SLH™) is a New York State

not-for-profit residential health care facility duly established and operated pursuant to Article 28 of
the PHL.

4, MVHS is a New York State not-for-profit corporation duly established pursuant to
Article 28 of the PHL.

3. MVHS is the active parent and sole corporate member of FSLH and SEMC
(collectively “the Hospitals™).

6. Faxton-St. Luks’s Healthcare Foundation (“FSLH Foundation™) is a New York State
not-for-profit 501(c)(3) charitable corporation whose purposes include the solicitation, receipt and
maintenance of funds for the benefit of FSLH and SLH.

7 St. Elizabath Medical Center Foundation (“SEMC Foundation™) is a New York State
not-for-profit 501(c)(3) charitable corporation whose purposes include the solicitation, receipt and
maintenance of funds for the benefit of SEMC.

8. FSLH is the sole corporate member of the FSLH Foundation.

o. SEMC is the sole corporate member of the SEMC Foundation (the FSLH Foundation
and the SEMC Foundation being collectively referred to as “the Foundations™).

10,  MVHS and its affiliated Hospitals are in the process of planning for, financing and
constructing a new, state of the art, hospital facility in Oneida County, New York (the “New
Hospital”). Financing for the New Hospital is anticipated to include finds to be provided from the
State of New York, tax-exempt bond financing, and charitable contributions from the community to
be served by the New Hospitl,

MVHS Resolution
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11, In furtherance of the above, the Boards of Directors of MVHS, the Hospitals and
Foundarions (collectively, “the Boards™) believe it is in the best interest of the community to
. coordinate and consolidate the fundraising activities of the Foundations under a single corporation.

12.  Toward that end, the Boards believe the most efficient and expeditious method for
achieving the above is to;

2. Expand the charitable beneficiaries of the FSLH Foundation to include SEMC,
MVHS, and such other Article 28 not-for-profit 501(c)(3) Corporation as may be
established to operate the New Hospital;

b. To chenge the name of the FSLH Foundation to the MVHS Foundation;

¢. To maintain the SEMC Foundation until such time as its funds and/or other
assets are distributed to SEMC, and at that time, to either dissolve the SEMC
Foundation or to merge it into the MVHS Foundation;

d. To substitute MVHS for FSLH as the sole corporate member of the MVHS

Foundation, (The activities set forth in Paragraphs 12.a through 12.d above, shall
be referred to as the “Plan™)

13.  To accomplish the foregoing, the FSLH Foundation will require the approval and
consent of , among others, the Public Health and Health Planning Council (“PHHPC™), the New
York State Supreme Court on Notice to the New York State Attorney General, and New York State
Secretary of State,

14.  The FSLH and SEMC Foundations did each individually approve the Plan ata
meeting of its Board of Directors held on October 27, 2016, a copy of said Resolutions are attached
hereto (hereinafter the “FSLH Foundation Resolution” and “SEMC Foundation Resolution™).

NOW, THEREFORLE, on motion duly made, seconded and carried, the following
Resolutions were adopted by en Affirmative vote of the majority of the Board of Directors present
at the time of the vote, a quorum being present at such time:

RESOLVED, that the Plan as set forth in the FSLH Foundation Resolution is
hereby approved; and it is further

RESOLVED, that the officers of the Corporation are hereby anthorized and
cmpowered to prepare and file such documents, and undertake such other activities

as shall be necessary to support and assist the FSLH Foundation in accomplishing
the Plan; and it is further

RESOLVED, that the officers of the Corporation are authorized and directed
to engage such consultants and/or advisors as shall be reasonable and necessary to
accomplish the foregoing; and it is further

RESOLVED, that the Corporation hereby edopts and incorporates by
reference any form of specific resolution to carry into effect the purpose and intent of
the foregoing resolutions, or covering authority included in matters authorized in the
foregoing resolutions, including forms of resclutions in connection therewith that
may be required by any state, instiiution, person or agency and the Corporation be,

MVHS Resolution
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end hereby is, directed to insert a copy thereof in the minute book of the Corporation
following this written action and to certify the seme as having been duly adopted
thereby.

This Resolution shall take effect immediately.

Qre , Secretary

MVHS Resalution
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RESOLUTION
OF THE
BOARD OF DIRECTORS OF
FAXTON-ST. LUKE'S HEALTHCARE
(hereinafter the “Corporation” or “FSLE")

Adopted at a Meeting Held December 15, 2016
RECITALS:

L, FSLH is a New York State not-for-profit acute care hospital duly established and
operated pursuant to Article 28 of the New York Public Health Law (“PHL").

2. St Elizabeth Medical Center (“SEMC”) is « New York State not-for-profit acte
care hospital duly established and operated pursnant to Article 28 of the PHL,

3. St, Lukes Home Residential Health Care Facility, Inc. (*SLH™) is a New York State

not-for-profit residential health care facility duly established and operated pursuant to Article 28 of
the PHL,

4. Mohawk Valley Health System (“MVHS") is a New York State not-for-profit
corporation duly established pursuant to Article 28 of the PHL,

5. MVHS is the sctive parent and sole corporate member of FSLH and SEMC
(coliectively “the Hospitals™),

6. Faxton-St. Luke's Healthcare Foundation (“FSLH Foundation™) is a New Yotk State

not-for-profit 501(¢)(3) charitable corporation whose purposes include the solicitation, receipt and
maintenance of funds for the benefit of FSLH and SLH,

T St. Elizabeth Medical Center Foundation (*SEMC Foundation”) is a New York State

not-for-profit 501(c)(3) charitable corporation whose purposes include the solicitation, receipt and
maintenance of funds for the benefit of SEMC,

8. FSLH is the sole corporate member of the FSLH Foundation.

9. SEMC is the sole corporate member of the SEMC Foundation {the FSLH Foundation
and the SEMC Foundation being collectively referred to as “the Foundations™),

10, MVHS and its affiliated Hospitals are in the process of planning for, financing and
constructing a new, state of the art, hospital facility in Oneida County, New York (the *New
Hospital). Financing for the New Hospital is anticipated to include funds to be provided from the

State of New York, tax-exempt bond finencing, and charitable contributions from the community to
be served by the New Hospital,

11, In furtherance of the above, the Boards of Directors of MVHS, the Hospitals and
Foundations (collectively, “the Boards™) believe it is in the best interest of the community to
coordinate and consolidate the fundraising activities of the Foundations under a single corporation,

FSLH Resolution
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12.  Toward that end, the Boards believe the most efficient and expeditious method for
achieving the above is to:

2. Expand the charitable beneficiaries of the FSLH Foundation to include SEMC,
MVHS, and such other Article 28 not-for-profit 501(c)(3) Corporation as may be
established to operate the New Hospital;

b, To change the name of the FSLH Foundation to the MVHS Foundation;

¢, To maintain the SEMC Foundation until such time as its funds and/or other
assets are distributed to SEMC, and at that time, to either dissolve the SEMC
Foundation or to merge it into the MVHS Foundation;

d. To substitute MVHS for FSLH as the sole corporate member of the MVHS

Foundation, (The activities set forth in Paragraphs 12.a through 12.d above, shall
be referred to as the “Plan™)

13.  To accomplish the foregoing, the FSLH Foundeation will require the approval and
consent of , among others, the Public Health and Health Planning Council (“*PHHPC"), the New
York State Supreme Court on Notice to the New York State Attorney General, and New York State
Secretary of State,

14, The FSLH Foundation did approve the Plan at a meeting of its Board of Directors
held on October 27, 2016, a copy of sald Resolution is atiached hereto (hereinafier the “FSLH
Foundation Resolution™),

NOW, THEREFORE, on motion duly made, seconded and carried, the following

Resolutions were adopted by an Affirmative vote of the majority of the Board of Directors present
&t the time of the vote, a quorum being present at such time:

RESOLVED, that the Plan as set forth in the FSL.H Foundation Resolution is
hereby approved; and it is further

RESOLVED, that the officers of the Corporation are hereby authorized end
empowered to prepare and file such documents, and undertake such other activities

as shall be necessary to support and assist the FSLH Foundation in accomplishing
the Plan; and it is further

RESOLVED, that the officers of the Corporation are authorized and directed
to engage such consultants and/or advisors as shall be reasonable and necessary to
accomplish the foregoing; and it is further

RESOLVED, that the Corporation hereby adopts and incorporates by
reference any form of specific resolution to carry into effect the purpose and intent of
the foregoing resolutions, or covering authority included in matters authorized in the
foregoing resolutions, including forms of resolutions in connection therewith that
mey be required by any state, institution, person or agency and the Corporation be,
and hereby is, directed to insert a copy thereof in the minute book of the Corporation

following this written action and to certify the same as having been duly adopted
thereby. )

FSLH