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     *REVISED 6/27/23
STATE OF NEW YORK 

PUBLIC HEALTH AND HEALTH PLANNING 
COUNCIL 
AGENDA 

June 29, 2023 
10:00 a.m. 

90 Church Street, Conference Rooms 4 A/B, NYC 

I. INTRODUCTION OF OBSERVERS 

*Jo Ivey Boufford, M.D., Vice Chair

II. APPROVAL OF MINUTES

April 18, 2023 PHHPC Meeting Minutes 

III. 2024 PHHPC MEETING DATES

2024 PHHPC Meeting Dates 

IV. REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Report of the Department of Health

James V. McDonald, M.D., M.P.H., Commissioner of Health

B. Report of the Office of Aging and Long Term Care

Adam Herbst, Deputy Commissioner, Office of Aging and Long Term Care

C. Report of the Office of Health Equity and Human Rights

Johanne Morne, Deputy Commissioner, Office of Health Equity and Human Rights

D. Report of the Office of Primary Care and Health Systems Management

John Morley, M.D., Deputy Commissioner, Office of Primary Care and Health

Systems Management

E. Report of the Office of Public Health

Ursula Bauer, PhD, MPH, Deputy Commissioner, Office of Public Health
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V. PUBLIC HEALTH SERVICES  
 

 Report on the Activities of the Public Health Committee 
 
Jo Ivey Boufford, M.D., Chair of the Public Health Committee 

 
VI. HEALTH POLICY  

 
 Report on the Activities of the Health Planning Committee 

 
Ann Monroe, Vice Chair of Health Planning Committee 

 
VII. REGULATION 

 
Report of the Committee on Codes, Regulations, and Legislation 
 
Thomas Holt, Chair of the Committee on Codes, Regulations, and Legislation 

 

 
For Emergency Adoption 
 

20-06  Amendment of Part 2 and Section 405.3 of Title 10 NYCRR   
 (Investigation of Communicable Disease)  
20-22  Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR  
 (Hospital and Nursing Home Personal Protective Equipment (PPE)  
 Requirements)  

 
For Adoption 
 

21-17  Amendment of Parts 400 and 405 of Title 10 (Clinical Staffing in General  Hospitals)  
23-05  Addition of Section 400.26 to Title 10 NYCRR & Amendment of Sections   
 600.1 & 710.2 of Title 10 NYCRR (Inclusion of a Health Equity Impact   
 Assessment as Part of the Certificate of Need (CON) Process) 

 
For Information 
 

23-09 Repeal of Section 2.61 from Title 10 NYCRR, Amendment of Sections  405.3, 415.19, 
751.6, 763.13, 766.11, 794.3 & 1001.11 of Title 10 NYCRR and Sections 487.9, 488.9 & 
490.9 of Title 18 NYCRR (Removal of the COVID-19 Vaccine Requirement for Personnel 
in Covered Entities) 
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VIII. PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS 
 

A.  Report of the Committee on Establishment and Project Review 
 
Peter Robinson, Chair of Establishment and Project Review Committee 

 
 APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF 

HEALTH CARE FACILITIES 
 

 
CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 

Abstentions/Interests  
 

CON Applications 
 
Certified Home Health Agencies - Establish/Construct  

 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 231016 E Advent Health Care Services LLC 
(New York County) 

Contingent Approval 

 
Home Care Service Agency Licensures  

 
New LHCSAs   

 
 Number 

 
Applicant/Facility E.P.R.C. Recommendation 

 
1. 222159 E Maples Assisted Living Facility, LLC 

d/b/a The Maples Adult Living 
Community 
(Geographical Service Area: Ontario 
County) 
 

 Contingent Approval 

2. 222215 E Premier Upstate Properties LLC d/b/a 
Visiting Angels 
(Geographical Service Area: Chemung, 
Schuyler and  
Steuben Counties) 
 

 Contingent Approval 

3. 222242 E Hearthstone Care, LLC 
(Geographical Service Area: Columbia, 
Delaware,  
Greene, Rensselaer and Schoharie 
Counties) 
 

 Contingent Approval 

4. 231136 E Welbe Health NY PACE, LLC 
(Geographical Service Area: Bronx, 
Kings, New York,  
Queens and Richmond Counties) 

 Approval 
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Changes of Ownership  
 

 Number 
 

Applicant/Facility E.P.R.C. Recommendation 
 

1. 222183 E Elder Care Homecare Inc. 
(Geographical Service Area: 
Bronx, Dutchess, Kings, Nassau, 
New York, Orange, Putnam, 
Queens, Rockland, 
Suffolk, Sullivan, Ulster, and 
Westchester Counties) 
 

Approval 

2. 222196 E Horizons at Canandaigua, LLC 
(Geographical Service Area: 
Ontario County) 
 

 Contingent Approval 

3. 222232 E Good Samaritan Home Health  
Agency, Inc, 
(Geographical Service Area: 
Allegany, Cattaraugus, Erie, 
Genesee, Monroe, Niagara, 
Orleans, and Wyoming Counties) 

Approval 

 
Ambulatory Surgery Centers – Establish/Construct  

 
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 222254 B Greater Binghamton  
Surgery Center 
(Broome County) 
 

Contingent Approval 

2. 231026 B Maplemere Ventures, LLC 
(Erie County) 
 

Contingent Approval 

3. 231137 E Gastroenterology Care, Inc 
(Kings County) 

Contingent Approval 

 
Diagnostic and Treatment Centers – Establish/Construct  

 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 222133 B NY PACE Facility, Inc. 
(Kings County) 
 

Contingent Approval 

2. 222250 B Pesach Tikvah Hope 
Development, Inc. d/b/a 
Pesach Tikvah Diagnostic and 
Treatment Center 
(Kings County) 
 

Contingent Approval 
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3. 231095 B Fairview Care Center, LLC d/b/a 
Marton Care Health Center 
(Kings County) 
 

Contingent Approval 

4. 231111 B C & T Health Clinic 
(Queens County) 
 

Contingent Approval 

5. 231126 E Forme Rehabilitation Inc 
(Westchester County) 

Contingent Approval 

 
 Certificates   

 
 Certificate of Dissolution  

 
 Applicant 

 
E.P.R.C. Recommendation 

 The Grace View Manor Nursing Home Corporation  Approval  
 

 New York Congregational Nursing Center  Approval  
 

 Niagara Lutheran Home & Rehabilitation Center, Inc.  Approval  
 

Certificate of Amendment of the Certificate of Incorporation  
 

 Applicant 
 

E.P.R.C. Recommendation 

 Manhattan Eye Foundation, Inc.  Approval  
 

CATEGORY 2: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 
CON Applications 
 
Ambulatory Surgery Centers – Establish/Construct  

 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 221200 E Suffolk Surgery Center, LLC 
(Suffolk County) 
Mr. Kraut – Recusal 
Dr. Strange - Recusal 

Contingent Approval 

 
Diagnostic and Treatment Centers – Establish/Construct  

 
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 222258 B Association to Benefit Children 
d/b/a ABC Little Clinic 
(New York County) 
Dr. Lim - Interest 

Contingent Approval 
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2. 222274 B Modern Associates, LLC d/b/a  
Dr K Health Center 
(Queens County) 
Mr. Kraut – Interest 
Dr. Strange – Interest  

Contingent Approval 

 
CATEGORY 3: Applications Recommended for Approval with the Following: 

 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by or HSA 

 
NO APPLICATIONS 

 

     CATEGORY 4: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HAS 

 
NO APPLICATIONS 

 
     CATEGORY 5: Applications Recommended for Disapproval by OHSM or  

Establishment and Project Review Committee - with or without Recusals 
 
NO APPLICATIONS 

 
CATEGORY 6: Applications for Individual Consideration/Discussion 
 

NO APPLICATIONS 
 

B. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE 
FACILITIES 

 

 

CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 
Abstentions/Interests  

 
CON Application 

 
Ambulatory Surgery Centers - Construction  

  
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 222270 C PrecisionCare Surgery Center 
(Suffolk County) 

Contingent Approval 
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CATEGORY 2: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 

CON Application 
 

Acute Care Services- Construction  
 

 Number Applicant/Facility 
 

E.P.R.C. Recommendation 

1. 231001 C NYU Langone Hospital- 
Long Island 
(Nassau County) 
Dr. Kalkut – Recusal 
Dr. Lim - Interest 

Contingent Approval 

 
CATEGORY 3: Applications Recommended for Approval with the Following: 

 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HSA 

 
NO APPLICATIONS 

 
CATEGORY 4: Applications Recommended for Approval with the Following: 

 
 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 
 

CATEGORY 5: Applications Recommended for Disapproval by OHSM or 
Establishment and Project Review Committee - with or without Recusals 

 
NO APPLICATIONS 

 
CATEGORY 6: Applications for Individual Consideration/Discussion 
 

NO APPLICATIONS 
 

IX. NEXT MEETINGS 
 

August 24, 2023 (ALBANY) 
September 7, 2023(ALBANY) 
 

X. ADJOURNMENT 
 

***Agenda items may be called in an order that differs from above*** 
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State of New York 
Public Health and Health Planning Council 

 
Minutes 

April 18, 2023 
 

 The meeting of the Public Health and Health Planning Council was held on Tuesday, 
April 18, 2023 at 90 Church Street, 4th Floor CR 4 A/B, NYC.  Jeffrey Kraut, Chair presided. 
 
COUNCIL MEMBERS PRESENT 
 

Dr. Howard Berliner  
Dr. Jo Boufford - 
Mr. Thomas Holt  
Dr. Gary Kalkut  
Mr. Jeffrey Kraut  
Mr. Harvey Lawrence  
Dr. Sabina Lim  
Ms. Ann Monroe  

Dr. John Rugge  
Dr. Denise Soffel 
Ms. Nilda Soto 
Dr. Theodore Strange  
Dr. Anderson Torres  
Dr. Patsy Yang  
Acting Commissioner McDonald –Ex-Officio - 
NYC 

 
DEPARTMENT OF HEALTH STAFF PRESENT 
 
Dr. Ursula Bauer – Albany Ms. Kathy Marks – NYC 
Mr. Jason Corvino – Zoom Ms. Marthe Ngwashi - NYC 
Ms. Valarie Deetz – Zoom Dr. John Morley - Albany 
Mr. Vince DiCocco – Zoom Ms. Johanne Morne - Zoom 
Mr. Mark Furnish – NYC Mr. Jason Riegert - Albany 
Ms. Shelly Glock – NYC Dr. Shane Roberts - Zoom 
Ms. Kasey Griffin – NYC  Ms. Claudette Royal - Zoom 
Mr. Adam Herbst – NYC Ms. Jackie Sheltry – Albany 
Dr Eugene Heslin – NYC Mr. Mark Schweitzer 
Ms. Celeste Johnson – NYC Mr. Michael Stelluti -NYC 
Mr. Jonathan Karmel – Albany Ms. Jennifer Treacy - Zoom 
Ms. Tina Kim – NYC  
Ms. Colleen Leonard- NYC  
Ms. Karen Madden – Zoom  
Mr. George Macko – Albany  

 
INTRODUCTION 
 

Mr. Kraut called the meeting to order and welcomed Council members, Dr. McDonald, 
meeting participants and observers. 
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REPORT OF DEPARTMENT OF HEALTH ACTIVITIES 
 
Mr. Kraut introduced Dr. McDonald to give the Report on the Activities of the 

Department.  
 
 Dr. McDonald announced that he is humbled that Governor Hochul nominated him to 
serve as Commissioner of Health and is looking forward to serving the people of New York.  He 
shared with the Council three Department priorities. The first is rebuilding the New York State 
Department of Health. A second concept is making sure there is improved collaboration with 
local health departments. Thirdly is building on the health equity work and to eliminate health 
disparities.  
 

Dr. McDonald mentioned that he is optimistic that the Department will be fully staffed in 
the next year.  The Department’s Executive Deputy Commissioner, Megan Baldwin is already 
working with the Department staff on how to optimize our system so we can actually hire as 
many people as possible, but finding the right people as well, giving our staff the resources they 
need to succeed..  

 
Dr. McDonald noted that he has enjoyed the collaboration between the Department and 

local health departments.  He stated that in March he was invited by the New York State 
Association of County Health Officers up in Saratoga to give a keynote when they did their 
statewide immunization conference. He expressed it was just delightful to see all local health 
department immunization teams in the same room talking about something that's really 
important. That's just an example of how the Department is building a strong relationship with 
the local health departments and seeing what we can to just really make that as strong as 
possible. 

 
Dr. McDonald next spoke on the topic of health disparities and why health equity is so 

important to him. The Department has a goal of eliminating health disparities as well as racial 
health disparities. Black and Hispanic New Yorkers suffered severe or fatal COVID at far higher 
rates than whites. The Commissioner expressed that he simply cannot accept that people who 
live in certain neighborhoods or communities should have a higher burden of chronic disease, 
face a disproportionate burden of environmental hazards or have limited healthy food options or 
live in substandard housing. Inconsistent access to advantageous social determinants of health 
have prevented too many people of color from living healthy lives. The cause of these disparities 
are complex, systemic and deeply rooted in our past. They will not be addressed successfully 
unless we purposely address them together and consistently.  It is the Department of Health job 
not to only ensure that everyone has access to health screenings, prevention and quality medical 
care, but also to address the factors that are making people sick in the first place. 

 
Dr. McDonald focused on one health disparity that's going to be addressed in this year's 

Governor's budget, and that's the ban on flavored tobacco, which includes menthol. The 
Commissioner stated that he is a board certified in preventive medicine, but also board certified 
in pediatrics and recently stopped seeing patients last September. Tobacco but flavored tobacco 
in particular, really does usher children into a lifelong addiction to nicotine. These are very 
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significant public health needs that we need to address. Dr. McDonald stated that he is really 
excited about working with Governor Hochul who is also committed to public health.  She cares 
deeply about the New York and understands the issues extremely well. Dr. McDonald noted that 
menthol is pernicious. It was designed to go down easier. It is like the tobacco industry spoonful 
of sugar. Not to help the medicine go down, but to usher children into a history of nicotine 
addiction. Dr. McDonald expressed that this disturbs him very deeply. He noted that as we have 
been talking about the value of this ban it's been a little disheartening, but not surprising to see 
big tobacco spreading fear that under this ban, individual smokers would face criminal 
prosecution if they possessed menthol products. This is just a falsehood intended to protect their 
profits. To be clear, the ban in the budget is on the retail sale of flavored tobacco. Dr. McDonald 
stated that he could only see an upside to such a ban.  

 
Dr. McDonald mentioned the health equity impact assessment that is going to be 

discussed at the Full Council today has been submitted for public comment on April 12, 2023. 
State legislation requires the inclusion of a health equity impact assessment for Article 28 health 
care facilities, submitting a Certificate of Need applications. The intent is for the assessment to 
demonstrate how facilities propose projects will have an impact on the accessibility and delivery 
of services with a particular focus on impacts to medically underserved group. The Department's 
Office of Health Equity Human Rights is overseeing the application of the Health Equity Impact 
Assessment Requirement tied to the state's Certificate of Need operation. It's going to go into 
effect June 22, 2023. The Office of Health Equity Human Rights, in close collaboration with the 
Office of Primary Care and Health Systems Management and Division of Legal Affairs, has been 
regularly meeting with hospital associations, nursing homes and other member associations as 
well as community advocates. Dr. McDonald stated that he looks forward to reading some of the 
public comments to have a sense of where people are coming from. 

 
Dr. McDonald advised that there has been some great stakeholder engagement on the 

next Prevention Agenda. Dr. Boufford and Dr. Bauer led a Public Health Committee meeting 
and led a quite interesting stakeholder discussion.  He emphasized that when we are putting our 
Prevention Agenda together, he is interested in hearing what the stakeholder discussion is. Public 
health is public and he noted that he loves hearing from the public on what they want our future 
to be.   
 
 Dr. McDonald concluded his report by stating that he looks forward to collaborating with 
the Council.  To review the complete report and members questions and comments please see 
pages 2 through 5 of the transcript. 
 
REGULATION  
 

Mr. Kraut introduced Mr. Holt to give his Report of the Committee on Codes, 
Regulations and Legislation.   
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Report of the Committee on Codes, Regulation and Legislation 
   

For Emergency Adoption 
 

20-22  Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR  
(Hospital and Nursing Home Personal Protective Equipment (PPE) Requirements)  

 
20-06  Amendment of Part 2, Section 405.3 and Addition of Section 58-1.14 to 

Title 10 NYCRR (Investigation of Communicable Disease) 
 
For Information 
 

20-06  Amendment of Part 2, Section 405.3 and Addition of Section 58-1.14 to 
Title 10 NYCRR (Investigation of Communicable Disease) 

 
 Mr. Holt introduced 20-22 Amendment of Sections 405.11 and 415.19 of 
Title 10 NYCRR (Hospital and Nursing Home Personal Protective Equipment (PPE) 
Requirements) and motioned for emergency adoption.  Dr. Kalkut seconded the motion.  The 
motion carried.  Please see page 7 of the transcript.  
 
 Mr. Holt then 20-06  Amendment of Part 2, Section 405.3 and Addition of Section 58-
1.14 to Title 10 NYCRR (Investigation of Communicable Disease) and stated this is being 
considered for emergency adoption as well as For Information.  Mr. Holt motioned for 
emergency adoption.  Dr. Kalkut seconded the motion.  The motion carried.  Please see pages 7 
and 8 of the transcript.  
  
PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS 

 
 Mr. Kraut introduced Dr. Kalkut to give the Report of the Committee on Establishment 
and Project Review.  

 
PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS 

 
Report of the Committee on Establishment and Project Review 
 

Gary Kalkut, M.D., Vice Chair, Establishment and Project Review Committee 

 

  
 APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF 

HEALTH CARE FACILITIES 
 

CATEGORY 2: Applications Recommended for Approval with the Following: 
 
 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 
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CON Applications 
 

Ambulatory Surgery Centers – Establish/Construct  
 

 Number Applicant/Facility 
 

Council Action 

1. 222213 B Staten Island GSC, LLC d/b/a 
Ambulatory Surgery Center of 
Staten Island 
(Richmond County) 
Mr. Kraut – Interest/Abstaining 
Dr. Strange – Interest/Abstaining 

Contingent Approval 

  
Dr. Kalkut first called application 222213 and noted for the record that Mr. Kraut’s 

interest and Dr. Strange declared an interest and will abstain. Dr. Kalkut motioned for approval. 
Dr. Berliner seconded the motion.  The motion carried with Dr. Strange’s abstention.  Please see 
pages 8 and 9 of the attached transcript. 
 

Diagnostic and Treatment Centers – Establish/Construct  
 

 
Dr. Kalkut called application 222213 and noted for the record that Mr. Holt has declared 

an interest. Dr. Kalkut motions for approval, Dr. Torres seconds the motion.  The motion passes. 
Please see page 9 of the transcript. 
 

 APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES 
 

CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 
Abstentions/Interests  

CON Applications 
 

Cardiac Services – Construction  
 

 Number Applicant/Facility 
 

Council Action 

 221082 C Jamaica Hospital Medical Center 
(Queens County) 

Contingent Approval 

 
Dr. Kalkut called application 221082. Dr. Kalkut motioned for approval, Dr. Torres 

seconded the motion.  The motion passes.  Please see pages 10 and 11 of the attached transcript. 

 Number Applicant/Facility 
 

Council Action 

1. 221123 E Community Inclusion, Inc. d/b/a 
TRC Community Health Center of 
Western New York 
(Chautauqua County) 
Mr. Holt - Interest 

Contingent Approval 
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CATEGORY 2: Applications Recommended for Approval with the Following: 
 
 PHHPC Member Recusals 
 Without Dissent by HSA 
 Without Dissent by Establishment and Project Review Committee 

 
NO APPLICATIONS 

 
CATEGORY 3:  Applications Recommended for Approval with the Following: 

 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HAS 

 
CON Applications 

 
Ambulatory Surgery Centers – Construction  

 
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 222234 C Atlantic Surgery Center 
(Suffolk County) 

Contingent Approval  

 
Dr. Kalkut called application 222234. Dr. Kalkut motioned for approval, Dr. Torres 

seconded the motion. Mr. Kraut noted for the record that Dr. Berliner abstained at EPRC.  The 
motion carried with Dr. Berliner’s abstention.  Please see pages11 and 12 of the attached 
transcript. 
 

CATEGORY 4: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 
 

CATEGORY 5: Applications Recommended for Disapproval by OHSM or 
Establishment and Project Review Committee - with or without Recusals 

 
NO APPLICATIONS 

CATEGORY 6: Applications for Individual Consideration/Discussion 
 

NO APPLICATIONS 
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APPLICATIONS FOR ESTABLISHMENT AND 
CONSTRUCTION OF HEALTH CARE FACILITIES 

 

 
CATEGORY 1: Applications Recommended for Approval – No Issues or Recusals, 

Abstentions/Interests  
 
CON Applications 

 
Ambulatory Surgery Centers – Establish/Construct  

 
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 212260 B Surgicore Suffolk, LLC 
(Suffolk County) 
 

Contingent Approval 

2. 222181 B Bronx Vascular Surgical  
Center, LLC 
(Bronx County) 
 

Contingent Approval 

3. 222227 B Southern Tier Surgery  
Center, LLC 
(Broome County) 

Contingent Approval 

 
Home Health Agency Licensures – Establish/Construct  

  
 Number Applicant/Facility 

 
E.P.R.C. Recommendation 

1. 222086 E Aimer Home Care Corp. 
(Geographical Service Area: 
Rensselaer, Columbia, Greene, 
Washington and Schenectady 
Counties) 
 

Approval 

2. 222156 E Right At Home Nassau  
North Shore 
(Geographical Service Area: 
Nassau, Suffolk and Queens 
Counties) 

Approval 

 
  



8 
 

Certificate of Amendment of the Restated Certificate of Incorporation  
 

 Applicant 
 

E.P.R.C. Recommendation 

 Glens Falls Hospital Foundation, Inc. Approval 
 

Dr. Kalkut called applications 212260, 222181, 222227, 222086, 222086, 222156 and the 
Certificate of Amendment of the Restated Certificate of Incorporation of Glens Falls Hospital 
Foundation, Inc.  and motioned for approval.  Dr. Berliner seconded the motion.  The motion to 
approve carried.  Please see page 12 of the transcript. 

 
CATEGORY 3:  Applications Recommended for Approval with the Following: 
 
 No PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendations by HSA 

 
NO APPLICATIONS 
 

CATEGORY 4: Applications Recommended for Approval with the Following: 
 

 PHHPC Member Recusals 
 Establishment and Project Review Committee Dissent, or 
 Contrary Recommendation by HSA 

 
NO APPLICATIONS 
 

CATEGORY 5: Applications Recommended for Disapproval by OHSM or 
Establishment and Project Review Committee - with or without Recusals 

 
NO APPLICATIONS 
 

CATEGORY 6: Applications for Individual Consideration/Discussion 
  

NO APPLICATIONS 
 
Dr. Kalkut concluded his report. Mr. Kraut thanked Dr. Kalkut. 

 
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES 
 
Report on the Activities of the Office of Aging and Long Term Care  
 

Mr. Kraut introduced Mr. Herbst to give the Report on the activities of the Office of 
Aging and Long Term Care.  
 

Mr. Herbst began his report by responding to Ms. Soto’s comment and stating that he 
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absolutely agrees with respect to BOCES and the need for the partnership for diversity and 
inclusion with respect to the workforce. This is something that the Department is considering as 
part of our overall strategy for workforce investment as well as something that the Department 
has considered in terms of the Governor's State of the State and for this year's budget. 

 
Mr. Herbst stated that negotiations were continuing for the executive budget. There are 

many long term care related matters with respect to this year's budget. We're very excited and 
hopeful that it will have a real impact in the year to come.  Mr. Herbst also stated that he would 
welcome an opportunity to provide the Council with a provide a short presentation on the Master 
Plan for the Aging.  
 

Mr. Herbst next went through the nursing home safe staffing requirements with respect to 
the 70/40 spending requirements in 3.5 hours per resident per day. The State provided 419 
nursing homes supplemental state funding, which amounted to $87.9 Million to assist eligible 
nursing homes with their staffing compliance. Once CMS does approve the Medicaid State Plan 
Amendment, the federal match, which will total just over $93 Million, will be released as well. 
This will considerably help many of the facilities who are concerned about meeting the 
compliance with respect to the 70/40 spending requirements while still putting out training 
materials at the department to share with providers in a formal way, but an informal way as well 
to ensure that nursing homes know how to meet the requirements of these very important laws. 
OALTC will provide some webinars and some onsite assistance to ensure that nursing home 
operators, nursing home facilities are fully aware of the requirements and how they can meet 
these requirements without potentially touching upon noncompliance.  

 
Mr. Herbst concluded his report.  To see the complete report please see pages 17 through 

20 of the transcript. 
 
Report on the Activities of the Office of Health Equity and Human Rights  

 
Mr. Kraut introduced Ms. Kim to give the Report on the Activities of the Office of Health 

Equity and Human Rights.  
 
Ms. Kim began by stating that the Office of Health Equity and Human Rights are 

overseeing three advisory bodies. One is an internal DOJ staff only Health Equity and DEI 
Advisory Committee, Diversity, Equity and Inclusion Committee. Second is a community 
external facing Community Stakeholder Council on Health Equity and Human Rights. The third 
one is an Interagency Health Equity and Diversity Equity and Inclusion Committee. Two of 
those three advisory committees have been launched. The inter-agency committee will be 
launched in the next several weeks. The written report includes an overview of the goals and the 
purpose and the meeting frequency of each of these bodies. The Office of Health Equity and 
Human Rights, are intentionally creating structured spaces and forums where these important 
conversations can happen not only for others to learn about the work that the Office of Health 
Equity and Human Rights and the Department as a whole are undertaking, but also to get 
recommendations and community voices and the input of organizations that are on the ground 
doing this critical work to be able to inform us and to give us recommendations to further our 
programming. The Community Stakeholder Council, it consists of organizations from the 
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committee that can provide valuable insight into issues on the ground and help the Department 
identify ways to advance health, equity and human rights across the state. If there is a community 
based organization that would like to participate, we do have a BML OHEHR. 

 
Ms. Kim spoke on the Congenital Syphilis Elimination Strategic Planning Group. Just as 

a reminder, as a strategy to stem increases of congenital syphilis and support equitable access 
and care to potentially eliminate congenital syphilis, the AIDS Institute in the Office of Health 
Equity and Human Rights is convening a congenital Syphilis Elimination Strategic Planning 
Group with external partners. Dr. McDonald participated as a keynote speaker in the 
March 31, 2023 orientation meeting that we had with members across New York State. The 
overall goal is to collaboratively develop a comprehensive congenital syphilis elimination 
framework and action plan through a health equity lens. She stated that the Department will 
continue to report back on key developments as that group continues this important work.  

 
Ms. Kim spoke on the topic of community vaccination sites. To enhance vaccination 

efforts in response to the COVID pandemic, the Department works tirelessly towards the goal of 
vaccinating all New Yorkers against COVID-19. There was a dedicated, cross-disciplinary team 
of department staff that developed pop up vaccination sites across the state to further target 
communities of need when it came to vaccinating against COVID-19. There were 1,700 pop up 
vaccination sites and over 162,000 shots administered across ten regions of the state. The pop up 
vaccination sites ended as of March 31, 2023. Although the pop ups are ending, the relationships 
built through this effort remain. Further community trust has been established. The intention is to 
remain involved with the communities in order to maintain those relationships. The Department 
is working on final evaluations of the pop up programs to develop new trainings and document 
lessons learned from the work in these smaller communities across the state.  

 
Ms. Kim concluded her report. To view the complete report please see pages 20 and 21 of 

the transcript. 
 
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES 
 
Report on the Activities of the Office of Primary Care and Health Systems Management  
 

Mr. Kraut introduced Dr. Morley to give the Report on the activities of the Office of 
Primary Care and Health Systems Management.  
 

Dr. Morley began his report by sharing the sad news that Dr. Patricia O'Neill passed 
away on February 17, 2023. Dr. O'Neill was the Vice Chair of the State Trauma Advisory 
Committee and the Vice Chair of Surgery at One Brooklyn Health.  Dr. O'Neill was a huge 
advocate for improving the health, the public health and trauma care of all New Yorkers. She 
will be missed by her colleagues, her patients, and most especially her family. The Council and 
meeting participants took a moment of silence. 

 
Dr. Morley provided some highlights of the OPCHSM work.  He stated that a task force 

met for the first time on February 28, 2023. The discussion at the first meeting centered on the 
unique challenges they face in the rural communities and the development of the subcommittees 
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that they will be bringing forward. The Bureau of Narcotic Enforcement continues to track 
developments at the federal level by the DEA with regard to allowing the prescription of 
controlled substances, and in particular, those medications used to treat substance use disorder 
via telemedicine. The goals are to align with the federal requirements as much as possible and to 
keep medical and community patient communities aware of the requirements and hopefully 
avoid any confusion created by the different regulatory agencies.  

 
Dr. Morley stated that the Health Planning Committee met in February and had a great 

discussion on the current situation in which the degree of crowding in EDs across the state is 
having an impact on EMS and the ability to respond to 911 goals. Since that time under Dr. 
Rugge's leadership, there have been discussions with multiple stakeholders about what 
opportunities exist. Dr. Rugge, Dr. Heslin and the staff at DOH have met several times to discuss 
their approach going forward. Two workgroups have will meet to focus on opportunities in the 
area of dental patients who visit the ED, and the second would focus on behavioral health.  
 

Dr. Heslin advised that the Department picked two work groups, particularly for their use 
cases. Dental and at mental health are being considered and specifically dental because there's a 
large amount of oral health care that goes on in emergency rooms. It's a huge equity issue. It is 
something that the Department felt was a fairly narrow topic, relatively speaking, to many of the 
other topics. It really involved us and State Education Department. The Department has already 
started that process of trying to come together with the State Education Department to start to 
look at how we can collaborate. In terms of the mental health, our second subcommittee that use 
case is much more complicated and involves multiple agencies and is very regulatory. We are 
controlled both at federal and at state and local levels. It's complex in terms of its funding. The 
Department felt that using those two use cases would give us the ability to establish some 
processes of how we start to address issues. As opposed to doing one offs for each issue.  He 
expressed that the Department wants to be a little more thoughtful and try to establish a way to 
mechanism to be able to take an issue and move from beginning of planning through to an action 
step that must happen. 

 
Dr. Morley concluded his report.  To see the complete report please see pages 22 through 

24 of the transcript. 
 
Report on the Activities of the Office of Public Health  

 
Mr. Kraut introduced Dr. Bauer to give the Report on the Activities of the Office of 

Public Health.  
 
Dr. Bauer began her report by sharing with the members some opportunities for public 

health in the executive budget, including proposals to increase access to safe abortions, expand 
Medicaid coverage, implement a registry for residential dwellings to help track and remediate 
lead based paint hazards. Dr. McDonald mentioned, a ban on flavored tobacco products to 
safeguard young people. Dr. Bauer was pleased to share that Travis O’Donnell was appointed as 
the new director for the Center for Community Health. The Director leads four large and 
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complex divisions with broad programmatic policy and fiscal portfolios. These are the divisions 
of chronic disease Prevention, family health, epidemiology and nutrition. We have a fifth 
division that is focused on immunizations that's currently under development.  

 
Dr. Bauer stated that the Division of Family Health has successfully awarded $24 Million 

to support access to abortion services through expanding Safe and Supportive Medical and 
Procedural Abortion Access Program, and also within the Division of Family Health, the 
Maternal Mortality Review Board and the New York State Maternal Mortality and Morbidity 
Advisory Council's work together to review pregnancy associated deaths and issue their findings 
and recommendations to advance the prevention of maternal mortality.  

 
Dr. Bauer noted that planning for the 2025 to 2030 cycle of the New York State 

Prevention Agenda is now in full swing after the launch in February with the Public Health 
Committee. Since then, staff has met with an internal DOH steering committee, the Health 
Equity Council, and the Ad Hoc Committee. Common themes that we are hearing across these 
stakeholders are the importance of highlighting structural drivers of poor health like poverty and 
economic inequalities and disparities in education and housing. Also learning from other states 
and from our own counties that have made progress toward improved health outcomes. Finally, 
engaging and empowering community voices.  

 
Dr. Bauer highlighted some updates from the Center for Environmental Health (CEH) 

and the Wadsworth Center Laboratories. CEH is advancing several initiatives involving 
legislative or regulatory changes that will better safeguard New York State's drinking water from 
contaminants and prevent children from being exposed to lead paint hazards in their homes. CEH 
is also administering new federal funding from the bipartisan infrastructure law focused on 
removal of lead service lines and emerging contaminants from drinking water, as well as 
upgrading our aging and inadequate water supply infrastructure. On March 17, 2023, the first 
child was treated for cerebral Adreno Luca dystrophy or called using a Food Drug 
Administration approved gene therapy. This baby was detected as an infant by New York's 
newborn screening program through through the Wadsworth Laboratory as possibly having 
disease was monitored over time. When symptoms presented, as they usually do, between four 
and seven years of age, that child was able to be treated with this new gene therapy. She noted 
that there was a story about it in the Boston Globe.  
 

Dr. Bauer concluded her report.  Please see pages 24 and 25 of the transcript. 
 

PUBLIC HEALTH SERVICES 
 

Mr. Kraut introduced Dr. Boufford to provide the report of the activities of the Public 
Health Committee. 
 
  



13 
 

Dr. Boufford thanked Dr. Bauer and her team for reactivating the Public Health 
Committee’s work and noted that the Public Health Committee had not met since the 1st of 
March 2020. The Public Health Committee meeting and others are planned. Similarly, the Ad 
Hoc Committee was about to meet in March of 2020 and that meeting was cancelled. She 
expressed it was great to get them back together on April 3, 2023. It was a big job including 
renewing and revising the list of all of the groups, the members of the Ad Hoc Committee, took a 
lot of work and also putting the meeting together. The Ad Hoc Committee is a sort of instrument 
of this Council with the Public Health Committee members serving as core members. Dr. 
Boufford said she was delighted at the number of members of the Council that attended the last 
meeting. It's called Ad Hoc, because the members are really statewide nonprofits, professional 
associations and advocacy groups that take a broad interest in prevention. The focus is on health, 
only work on the health care side when we're concerned about the benefits people need to take 
advantage of on preventive services. The Ad Hoc tries to work to stop at the threshold of the 
health care system because there are others working on that. The work has been strongly 
supported by the 2018 Executive Order calling for an interagency council to ask state agencies to 
identify the impact on health and aging of their policies, programs and their purchasing. This has 
been in place. Models of interagency councils are being sort of used as well in the master plan 
and also in the equity work. It would be great to see the integration of those efforts as much as 
possible, but also perhaps the reviving of the group that was really focusing on the evidence base 
for changes that could be made in transportation, housing, other agencies and that were very 
active energy and markets. 

 
Dr. Boufford explained the other quality of the Ad Hoc Committee has been a real 

commitment to this cross-sector and cross-departmental approach. The core members of the 
group have included the Office of Mental Health and OASAS, who have been sort of core 
partners since the last round of the Prevention agenda. We are currently in the  third round. Some 
of their staff were able to attend. She noted that there are objectives for aging in each of the 
priority areas of the current Prevention Agendaand she is hoping that one of the working groups 
that is part of the Master Plan on Aging, the Health and Wellbeing Working Group will really 
align with the revision of objectives within the Prevention Agenda to have a population focus 
coming out of that Master Plans work.  

 
Dr. Boufford stated that the New York State Department of State have been incredibly 

supportive. Paul Byer and the Commissioner, Robert Rodriguez, who has a history at East 
Harlem, but being very committed to both aging and health, which is very exciting. Both have 
been really, very involved from the beginning and bringing in the focus on socioeconomic equity 
and environmental justice. Both of those, the sort of smart growth and environmental justice 
initiatives are led out of the Department of State. We're just excited to have had them involved 
and increase their activity. Similarly, she noted that Greater New York Health Association and 
HANYS were well represented . Some of the really important statewide groups were at the 
meeting or will be very involved in what was a very rich discussion of ideas and thoughts for the 
revision. The evidence base for the Prevention Agenda has not really been revised since 2019. 
It's a real opportunity. An opportunity to think about what are the priorities, what are the 
objectives, what are the metrics that we want to use going forward.  
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Dr. Boufford again stated she appreciates the commitment of the local health departments 
and hospitals and hospital systems that are working together at the local level.  41% of the local 
health departments working actively with their hospital partners in developing two of the five 
goals up to now and looking at a health disparity going forward. We hope that will increase in 
the future as we sort of revise that evidence base and revisit the structure and process for the 
most effective activities. The local health department in the face of COVID continued to report 
on the Prevention Agenda for 2021 and 2022.  

 
Dr. Boufford announced three additional meetings of the Ad Hoc Committee going 

forward, as well as additional meetings of the Public Health Committee. The plan is to try to 
maximize the Public Health Committee and the Health Planning Committee and to work jointly 
and will continue to do so on a lot of these overlap areas. Dr Boufford also thanked Deputy 
Commissioner Morne, who has been at the Ad Hoc Committee and the Public Health Committee 
meetings. She expressed that she is really looking to her office to help with developing a robust 
agenda on the Prevention Agenda for eliminating health disparities and addressing health equity, 
both race and ethnicity as well as economic.  

 
Dr. Boufford concluded her report.  Please see pages 25 through 27 of the attached 

transcript.  
 

HEALTH POLICY 
 

Mr. Kraut introduced Dr. Rugge to provide the report of the activities of the Health 
Planning Committee. 

 
Dr. Rugge stated that the State Emergency Service Services Council brought to the 

Department problems with long delays and ambulance offloading times that resulted in Dr. 
Morley, as Deputy Commissioner, making a referral to the Planning Committee of the Council. 
The first such referral in years by way of how can we assist with policy development in a fast 
changing world. This has led to lots of work. Dr. Heslin taking a deep dive into the data, finding 
actually the number of ER visits has not been increasing in recent years. The number of rides 
has, the number of EMS staff has dropped dramatically. He noted that this in turn let Jackie 
Sheltry to dig deeper into the data to find of course what this indicates that offloading delays 
indicates emergency department problems with overloading and boarding, and that in terms leads 
to acute care problems in the hospitals with too many patients to take care of and not the ability. 
That in turn leads to delays in appropriate discharge because of nursing homes not being 
available and home care not being available in an appropriate way. We have a system crunch.  
Dr. Morley and Dr. Heslin, we're beginning to work on identifying those issues, which we in a 
timely way can address with some of these problems. These are major system issues across the 
board.  
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Dr. Rugge made the observation that what he has been hearing and reading and feeling is 
more system stress than we have ever had, more risk of program failures, facility failures than 
we've seen previously. I think we've heard some of this regarding workforce issues and stress on 
individual facilities been coming to us. This is at a time when state leadership understandably has 
said we simply can't invest more money, spend more state expenditures on solving individual 
problems around the state. There needs to be a more systematic approach to this and hopefully 
the work at the Planning Committee is the beginning wedge on looking into those issues.  

 
Dr. Rugge advised that work is already underway with mental health in dealing with the 

E.R. problems we're engaging through Commissioner Sullivan of the Office of Mental Health, 
reaching out to OASAS with the dental issues, the Dental Director, the Department of Financial 
Services is being engaged, so that we can take a look at how on a government wide basis we can 
address health care stresses that are significant and severe. Dr. Rugge asked aA few questions for 
the council members. One is, do we share those perceptions? Do we share the feeling that we're 
under system stress like always, but maybe more than ever? If we are, what can we do to address 
it? What can we do to express appreciation to the Governor, to the Commissioner for pulling 
together the energy and the work necessary to achieve such a reform? Dr. Rugge stated that one 
of his thoughts is one of the worst things that can happen to a hospital is have the nursing homes 
in the area go under and no longer be available. One of the worst things that's already been 
happening, a lack of primary care so that we have by state data 70% of our emergency room 
visits more appropriately delivered elsewhere. Somehow we have to have the sectors coming 
together. He noted that this can't simply can't be the government dictating new solution or new 
set of regs. It has to be a collaborative effort where across the spectrum we're looking at how can 
we improve the delivery of care? How do we revise the reimbursement system to make that 
improved delivery possible?  

 
Dr. Rugge stated that we can we use this council as a forum to express those concerns, to 

help to mobilize and show appreciation to those in government who are leading the way and 
bringing the collaboration that we need together. 

 
Dr. Rugge concluded his report.  To see the complete report please see pages 20 and 21 

of the transcript. 
 
REGULATION  
 

Mr. Kraut introduced Mr. Holt to provide the Council with the remaining Report of the 
Committee on Codes, Regulations and Legislation.   
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Report of the Committee on Codes, Regulation and Legislation 
   
For Information 
 

 
23-05  Addition of Section 400.26 to Title 10 NYCRR & Amendment of Sections  
 600.1 & 710.2 of Title 10 NYCRR (Inclusion of a Health Equity Impact  
 Assessment as Part of the Certificate of Need (CON) Process) 

 
 Mr. Holt called 23-05  Addition of Section 400.26 to Title 10 NYCRR & Amendment of 
Sections 600.1 & 710.2 of Title 10 NYCRR (Inclusion of a Health Equity Impact  Assessment as 
Part of the Certificate of Need (CON) Process) and noted for the record that it is before the 
Council For Information.  Please see the members discussion on pages 31 through 37 of the 
attached transcript.  
  
ADJOURNMENT:  

 
Mr. Kraut thanked Mr. Holt.  He then announced the upcoming PHHPC meetings and 

adjourned the meeting.   
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NEW YORK STATE DEPARTMENT OF HEALTH 
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL 

FULL COUNCIL COMMITTEE MEETING  
APRIL 18, 2023 10:00 AM 

90 CHURCH STREET, 4TH FLOOR, CONFERENCE ROOMS 4A AND 4B, NYC 
TRANSCRIPT 

 
Mr. Kraut Good morning. I'm Jeff Kraut. I Chair the Public Health and Health Planning 
Council. I have a privilege to call today's meeting of April 18th, 2023 to order. I want to 
welcome our members, Commissioner McDonald, participant and observers. Before we 
begin, I want to remind our audience that this is a public meeting that can be viewed via 
our webcast. There's a form that needs to be filled out which records your attendance at 
this meeting, whether it's in person or virtually. It's required by the Commission on Ethics 
and Lobbying in Government in accordance with Executive Order Section 166. We post 
this form on the department's website, which is www.NYHealth.Gov under Certificate of 
Need. We'd appreciate if you would email the completed forms to 
Colleen.Leonard@Health.NY.Gov. We appreciate your support in having us fulfill this 
requirement. Because we're subject to the Open Meeting Law and we broadcast over the 
internet, we need to make sure that we have some ground rules to make a virtual meeting 
successful. Members in particular, please keep yourself on mute. Rustling papers next to 
the microphone. When you do speak, make sure the green light is on so we can hear you 
and it can get picked up. Any side conversations and chatter. These are incredibly 
sensitive microphones. They will be picked up. We have synchronized captioning so we 
can't talk over each other. We just can speak in a linear fashion. Obviously, we can't do 
the captioning when two people speak at the same time. When you initially speak, please 
identify yourself as a council member or DOH staff. That'll be helpful to the broadcast 
company. Today, I want to encourage our members, staff and public to join the 
department's Certificate of Need listserv. We go to great lengths to make the public and 
the industry aware of all the actions of the council; our meeting notices, the information, 
our agenda, our dates and policy matters. We have printed instructions on how you 
reference table and join the listserv. What we're going to be doing today is I'm waiting for a 
quorum to be established in the room. We're going to start our reports. I'm going to 
introduce First Commissioner McDonald to give his report. Then because of certain 
quorum requirements, I'm going to after Commissioner speaks, go to our Codes 
Committee to act on two items for adoption, and then we'll turn to the Establishment and 
Project Review Committee to vote on actions the council needs to consider today. I'll 
return back to the reports from our deputy commissioners, which will include Mr. Herbst for 
the Office of Aging and Long Term Care, Ms. Morne will provide a report on activities of 
health, equity and human rights, Dr. Morley on the Office of Primary Care and Health 
Systems Management, Dr. Barrow on Public Health. I'll turn to committee reports from 
Public Health Services for Dr. Boufford to give us a report on the activities of the Public 
Health Committee and the Ad Hoc Committee to lead the state health improvement plan. 
That'll be followed by the report of the Health Planning and Policy Committee for Dr. 
Rugge, who will provide us with an update of the activities of the committee and the 
agenda as well for the upcoming year.  
 
Mr. Kraut Before I actually start, we have the agenda set for the Establishment and 
Project Review members of the council. We've now organized the agenda by topics and 
categories, including the batching of CONs, taking into account individuals who have 
interests or conflicts. Please take a look at the batched application schedule that we have 
in front of you members. If you want any project to be moved to a different category, 
please let us know before we call that.  
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Mr. Kraut Before I introduce Dr. McDonald, I want to acknowledge Dr. Bennett. He's not in 
attendance today, but I want to congratulate Dr. Bennett for recently being presented from 
the American Heart Association, the Donald Led Duke Heart Hero Award. This award 
recognizes achievement in the area of health care, particularly in cardiac disease and 
stroke. It supports the mission of the American Heart Association and in particular the civic 
responsibilities in the Capital Region. We want to on behalf of all the council members, I'd 
like to congratulate Dr. Bennett for the efforts that led to him being presented with this 
award, and hopefully he'll be here. I still don't have a quorum, but we'll come back to 
adopting the minutes and everything.  
 
Mr. Kraut It's my absolute pleasure. You may have heard that Dr. McDonald, who's the 
acting Commissioner of Health, was recently nominated by the Governor to remove that 
prefix from his title. We expect that that will happen in short order once the pressing 
budget issues are resolved. I want to congratulate Dr. McDonald, at least on the 
nomination. We'll have another time to congratulate you, hopefully. I just want to commit, 
you know, on behalf of all of us here, to working with you and the department staff. We're 
really looking forward to a truly meaningful and productive relationship to serve the citizens 
of New York, which I know how passionate you are to do so.  
 
Mr. Kraut Dr. McDonald, I give you the mic.  
 
Commissioner McDonald Thank you. Thank you, Chairman Kraut.  
 
Commissioner McDonald This is wonderful to be here. I'm very thankful to be here for so 
many reasons. One is just it's not lost on me how just getting in a room with people and 
having normal conversation. It's just something we couldn't do for so long. Whenever I get 
in a room like this, it's just thrilling. The other thing is it's been fun to meet some of you for 
the first time in person. We've had this virtual relationship. Even several of my staff I've 
known, quite frankly, and had many meetings with and just meeting people for the first 
time. I'm looking around a good half dozen of my team here and said hello to them today 
for the first time in person, which is fun for me as well. I do want to acknowledge a number 
of our team is up there in Albany, our Albany team, just so you know, you're on the big 
screen here so I can see you. I'm very grateful that you came to join us as well. I am really 
honored, humbled that Governor Hochul asked me to be the nominee. I'm really looking 
forward to serving the people of New York. I'm very passionate about the health and 
wellness of all New Yorkers. I'll say this. I don't know that a Met win makes any New 
Yorker healthier, but it just sure makes me a lot happier. Pulling one from the Dodgers last 
night, coming back three times in the same game, that just did something for me. I just 
want to leave you that with the notion there. If there's any ambiguity about my or my 
alliances, like I understand there's another baseball team in New York, but I'm a Met fan. 
Sorry. I'm just telling you. There we go.  
 
Mr. Kraut Well, as typical, you'll find Dr. Berliner usually has a different perspective on a 
lot. 
 
Commissioner McDonald Well, that's fine. All views are welcome.  
 
Commissioner McDonald I am very, very excited about the future of this state and about 
the potential the department. One of the things I want to touch base a little bit is when I 
was actually in February here, one of things Dr. Boufford asked, but she said, Would you 
mind sharing some of your priorities at the next meeting? While I'm still fleshing out all of 
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my priorities with my leadership team, I just wanted to share three priorities just to get a 
sense of where I'm thinking where I'm going. One of my main concepts is, quite frankly, 
rebuilding the New York State Department of Health. A second concept is making sure I 
improve our collaboration with local health departments. A third party, and this is not in any 
order, but we really need to build on our health equity work and do what we can to 
eliminate health disparities. When I talk about fully staffing the State Department of Health, 
I'm optimistic we're going to be able to do that in the next year. I'm excited about some of 
the changes that I've seen our Executive Deputy Commissioner, Megan Baldwin already 
do with our team just to do some things working within the state system, but just to 
optimize how to optimize our system so we can actually hire as many people as possible, 
but finding the right people as well, giving our staff the resources they need to succeed. 
This is really important to me. One of the things that I often say is we have a worthy 
mission at the New York State Department of Health. I think one of the best ways to fully 
execute the mission is to make sure we're fully staffed. That's one of my top priorities. It's 
been fun to work with local health departments, quite frankly. I've really enjoyed the 
collaboration we've built already. One thing I did last month, I was invited by the New York 
State Association of County Health Officers up in Saratoga to give a keynote when they 
did their statewide immunization conference. It was again just delightful to see all local 
health department immunization teams in the same room talking about something that's 
really important, which is, quite frankly, immunizations. It was great to see that. That's just 
an example of how we're really building a strong relationship with the local health 
departments and seeing what we can to just really make that as strong as possible. I want 
to spend a few minutes talking to you, though, a little bit about what I think about with 
health disparities and why health equity is so important to me. One of the things I've said 
numerous times at the department is I really feel like our goal needs to be eliminating 
health disparities. When I say eliminating health disparities, I worry sometimes it sounds 
aspirational. I really hope it is not aspirational. To me, this is a moral imperative. It's one of 
those things where some of the health disparities we've lived with have been going on for 
a century or longer,. Works been done to make progress in these spaces. Make sure that's 
very clear. One thing that I need to do as the Commissioner is make it really clear where 
I'm coming from when it comes to this. I think one of the things we saw during the 
pandemic in particular was how racial health disparities were far too common, but quite 
frankly, so problematic. We really saw how Black and Hispanic New Yorkers suffered 
severe or fatal COVID at far higher rates than whites. I simply can't accept that people who 
live in certain neighborhoods or communities should have a higher burden of chronic 
disease, face a disproportionate burden of environmental hazards or have limited healthy 
food options or live in substandard housing. Inconsistent access to advantageous social 
determinants of health have prevented too many people of color from living healthy lives. 
The cause of these disparities are complex, systemic and deeply rooted in our past. They 
will not be addressed successfully unless we purposely address them together and 
consistently. At the Department of Health it's our job not to only ensure that everyone has 
access to health screenings, prevention and quality medical care, but also to address the 
factors that are making people sick in the first place. It's interesting. I've often heard people 
refer to health equity as a lens, which we must set our priorities. I get what people are 
saying when they talk about it as a lens, but I just want you to know from my standpoint I 
don't look at health equity as a lens. Because you can take glasses on. You can take it off. 
When you talk about a lens, it feels optional to me. When I think of health equity for the 
New York State Department of Health, I think of it being our heart and soul. It just isn't 
optional. I've said around the department several times is I really think of ourselves as a 
health equity agency that happens to do public health because that's really where our 
heart and soul is. One of my jobs as Commissioner, I gave you the reference to the New 
York Mets earlier. It's probably time now for our football analogy is to set a goal line. What 
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is the end zone look like? Because as Commissioner, if I don't give people an end zone it's 
hard to align people towards achieving a common goal. I'm a big firm believer in 
organizational alignment. Whether it's people swimming in the same direction, rowing in 
the same direction. You just need to know where the direction you're headed is. To me, 
that's eliminating health disparities. It's one of those things where the issue of racial health 
disparities are significant, but there's also challenges with people with sexual orientation 
disparities, gender disparities, age or disability disparities as well. I want to just focus on 
one health disparity that's going to be addressed in this year's Governor's budget, and 
that's the ban on flavored tobacco, which includes menthol. I can just tell you I'm board 
certified in preventive medicine, but also board certified in pediatrics. It's just for your 
reference, I only stopped seeing patients in September, so it's still fresh in my mind here. 
I'm very knowledgeable how tobacco, flavored tobacco in particular, really does usher 
children into a lifelong addiction to nicotine. It concerns me. The burden of smoking in New 
York is significant. We're talking about 28,000 New Yorkers dying every year. The context 
of this next number is hard for me to say. Talking about prematurely ending the lives of 
280,000 children under the age of eighteen because of the lifelong issues of tobacco use. 
These are very significant public health needs that we need to address. One of the things 
that I really am excited about working with Governor Hochul when I sat down to talk to her 
and her team, Governor Hochul was really committed to public health. This is really 
something that is right inside of her. She cares deeply about the state and understands the 
issues extremely well. Quite frankly, it's a delight to work with her team. They really do get 
public health and want to do what's best for everybody. It's inspiring. The issues I have 
with menthol. Menthol is pernicious. It was designed to go down easier. If you can forgive 
the analogy. It's like the tobacco industry spoonful of sugar. Not to help the medicine go 
down, but to usher children into a history of nicotine addiction. This disturbs me very 
deeply. As we've been talking about the value of this ban it's been a little disheartening, 
but not surprising to see big tobacco spreading fear that under this ban, individual smokers 
would face criminal prosecution if they possessed menthol products. This is just a 
falsehood intended to protect their profits. To be clear, the ban in the budget is on the retail 
sale of flavored tobacco. I could only see an upside to such a ban. Finally, I want to just 
mention quickly a new topic, the health equity impact assessment that's going to be 
discussed at the full council today. It was submitted for public comment on April 12th. 
State legislation requires the inclusion of a health equity impact assessment for Article 28 
health care facilities, submitting a Certificate of Need applications department for proposed 
projects. The intent is for the assessment to demonstrate how facilities propose projects 
will have an impact on the accessibility and delivery of services with a particular focus on 
impacts to medically underserved group. The department's Office of Health Equity Human 
Rights is overseeing the application of the Health Equity Impact Assessment Requirement 
tied to the state's Certificate of Need operation. It's going to go into effect June 22nd, 
2023. The Office of Health Equity Human Rights, in close collaboration with the Office of 
Primary Care and Health Systems Management and Division of Legal Affairs, has been 
regularly meeting with hospital associations, nursing homes and other member 
associations as well as community advocates. I do want to emphasize that I really do look 
forward to seeing what the public engagement on the proposed regulations look like. I just 
want people to know I don't read every single comment and every single regulation we get, 
but I definitely make it a point to read some. Just so people know that I do really see what 
people say. I get a sampling of comments. I read through them just so I have a sense of 
where people are coming from. Lastly, I know there's been some great stakeholder 
engagement on the next prevention agenda. I was at a meeting I attended from Albany 
last month. I know Dr. Boufford and Dr. Bauer were there and led quite interesting 
stakeholder discussion, which was great. I really do want to emphasize when we come to 
putting our prevention agenda together, I'm really interested in hearing what the 
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stakeholder discussion is. Public health is public. I love hearing from the public on what 
they want our future to be. I really look forward to that. Thank you. I look forward to 
working with all of you.  
 
Commissioner McDonald Turn it back to you, Chairman Kraut.  
 
Mr. Kraut Thank you very much, Commissioner.  
 
Mr. Kraut That's a meaningful and valued agenda that you've laid out. I know that will 
resonate with us. We held pretty long hearings on the vaping regs where we tried to 
eliminate flavoured vaping products from the shelves of New York state retailers. It's 
something that engendered a lot of discussion, but we very clearly saw the benefit of doing 
that for generations to come. That and the health equity agenda that you've laid out, the 
prevention agenda, these are things that we wish we would spend more time on. We really 
look forward to it.  
 
Mr. Kraut Let me open it up for questions to the Commissioner.  
 
Mr. Kraut  If you have any questions or comments on anything he said before we move 
on.  
 
Mr. Kraut Yes, Dr. Torres.  
 
Dr. Torres My Mother loves you in Puerto Rico.  
 
Commissioner McDonald  Thank you so much.  
 
Dr. Torres I just want to say thank you for acknowledging the disparity rate in my 
community, specifically because I feel that being here, I also represent a community in 
need and a community that's still suffering and impacted by the disparities. I'm looking for 
the solution based discussions with key stakeholders around the table and beyond.  
 
Dr. Torres Thank you.  
 
Commissioner McDonald Thank you very much. Kind words.  
 
Commissioner McDonald I've been to Puerto Rico. Lovely. I have very fond memories 
from when I was in the Navy of visiting Puerto Rico.  
 
Mr. Kraut Any questions?  
 
Mr. Kraut Well, Commissioner, we thank you. The Commissioner is going to stay with us 
for a few moments, I think, while we do some of the voting.  
 
Mr. Kraut What I'm going to do is we have a quorum now. I'm going to return back to the 
agenda. I'm going to ask for approval of minutes for the December 8th, 2022 meeting.  
 
Mr. Kraut Do you want me to do these individually?  
 
Mr. Kraut The January 26th, 2023 Special Meeting and the February 9th 2023 Meeting. 
May I have a motion to approve the minutes?  
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Mr. Kraut I have a motion by Dr. Berliner.  
 
Mr. Kraut A second by Dr. Torres.  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut All those approved.  
 
Mr. Kraut I also want to bring to your attention in the book. We had the meeting. We had 
for informational purposes, the annual report of the Public Health and Health Planning 
Council. This is a tremendously, chock full of a lot of information of all the projects we 
reviewed, the codes that we adopted, the things we discussed, the activities of our 
committees. When you look at it in its totality, you understand not only the work of the 
council, but the enormous work of the department and the infrastructure that permits us to 
do it. It's a significant volume of activity. I just want to make sure that everybody takes the 
time to take a look at that, because a lot of work goes in putting it together. Also just take 
the moment to thank the department and its staff for all the work that permits us to do our 
work. We only see the tip of the iceberg, if you will, of leadership here at the council. You 
have to remember that every person that maybe comes in contact with us, there has to be 
a dozen or ten dozen people in the public health and other areas that are working to kind 
of work on the agenda, the regulations that we adopt, the comments that are reviewed and 
the activities of the council. I just want to take that time. Please take a look at it. In just 
keeping with the thoughtfulness, I want to thank Colleen and Michael for our Welcome to 
Spring candy, not consistent with the prevention agenda, but appreciated nevertheless. It's 
in moderation.  
 
Mr. Kraut Ms. Soto.  
 
Ms. Soto I think it's a way of reflecting the work that we did in 2022. I noted that in terms of 
the tables, there were reductions of beds in certain areas. I don't know if we're prepared to 
discuss this, but I'm curious the impact and we're somewhat post-COVID that in terms of 
either opening or reducing beds in services, was there a remarkable change, let's say, 
from 2021 and now what we just finished in 2022, and basically the impact of COVID and 
providing services.  
 
Mr. Kraut I mean, I'll defer to the department. We're just recognizing, certainly, in 
psychiatric and non med surge beds, so many beds had been converted during COVID to 
get them reconverted. I know  that's been a subject of the Governor's agenda to reopen 
the mental health beds. I just don't know about the others. They can maybe put that in a 
discussion to bring back to us next time, because I'm not sure if anybody's prepared to 
delve into that right now unless I'm incorrect. I'm looking at the folks in Albany and I think 
I'm correct if that's okay with you. We'll come back to  an understanding of that. Just put 
that on the to do list, please.  
 
Mr. Kraut I'm going to now just depart from the agenda we had set out of deference to 
maintaining a quorum and getting the business done. I'm going to ask Mr. Holt to first 
initially give a report on Codes, Regulations and Legislation and to present the items for 
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adoption. The health equity regs for information we'll come back to after we get all the 
reports out from the deputy commissioners.  
 
Mr. Kraut Mr. Holt. 
 
Mr. Holt Thank you, Mr. Kraut.  
 
Mr. Holt Good morning. I am Tom Holt. I'm the Chair of the Committee on Codes, 
Regulations and Legislation. At the March 30th, 2023 meeting of the committee, the 
committee reviewed and voted to recommend adoption of the following emergency 
regulations for approval before the full council. The first was Hospital and Nursing Home 
PPE requirements. Jason Riegert from the department presented the Hospital and Nursing 
Home PPE requirements, then proposed regulation to the Committee on Codes for 
Emergency Adoption. Mr. Riegert and Jackie Sheltry are now available to the council 
should there be any questions.  
 
Mr. Holt Mr. Chairman, I move the adoption of this code.  
 
Mr. Kraut I have a motion from Mr. Holt.  
 
Mr. Kraut May I have a second from Dr. Berliner?  
 
Mr. Kraut Other questions from the department about this regulation, which we've seen a 
few times before us.  
 
Mr. Kraut If there's any additional questions, now would be the right time to ask.  
 
Mr. Kraut Hearing none, I'll call for a vote.  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstentions?  
 
Mr. Kraut The motion carries.  
 
Mr. Holt Thank you.  
 
Mr. Holt The second code for emergency adoption was the investigation of communicable 
diseases. Jason Riegert and Dr. Emily Lutterloh from the department presented the 
investigation of communicable disease proposed regulation to the Committee on Codes for 
both emergency adoption and for information. They're available to the council should there 
be any questions from the members.  
 
Mr. Holt I move the adoption of this emergency regulation.  
 
Mr. Kraut I have a motion.  
 
Mr. Kraut I have a second by Dr. Kalkut.  
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Mr. Kraut Again, any questions or discussion about this particular regulation?  
 
Mr. Kraut  All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstention?  
 
Mr. Kraut The motion carries.  
 
Mr. Kraut Mr. Holt will come back to you for the last item for information. First, I'm going to 
turn to Dr. Kalkut and ask him to give a report of the Project Review Recommendations 
and Establishment actions.  
 
Mr. Kraut Dr. Kalkut. 
 
Dr. Kalkut Good morning. We'll start with application 2 2 2 2 1 3 B, Staten Island GSC 
LLC doing business as Ambulatory Surgery Center of Staten Island in Richmond County. 
An interest declared by Mr. Kraut and Dr. Strange. This is to establish and construct a 
single specialty ambulatory surgery diagnostic and treatment center for Gastroenterology 
to be constructed at 2043 Richmond Avenue in Staten Island. Both the department and the 
committee approve with conditions and contingencies with expiration of the operating 
certificate five years from the date of issue of its issuance.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut I have a motion.  
 
Mr. Kraut May I have a second?  
 
Mr. Kraut Second, Dr. Berliner.  
 
Mr. Kraut Does anybody have any questions on this application?  
 
Mr. Kraut Hearing none, I'll call for a vote.  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Are you abstaining? I just declared an interest because it's a backup hospital.  
 
Mr. Kraut You're abstaining.  
 
Mr. Kraut We're okay?  
 
Dr. Kalkut I don't think so.  
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Mr. Kraut With the Commissioner vote.  
 
Mr. Kraut The application is approved.  
 
Dr. Kalkut Thank you.  
 
Dr. Kalkut Next is 2 2 1 1 2 3 E, Community Inclusion Inc doing business as TRC 
Community Health Center of Western New York. This is in Chautauqua County. There's an 
interest declared by Mr. Holt to establish a Community Inclusion Inc as the operator of an 
extension clinic currently operated by NYSARC Inc at 8 90 East Street in Jamestown and 
certify a new extension clinic at 186 Lakeshore Drive West in Dunkirk Safety Net. Both the 
department and committee approve with conditions and contingencies.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut I have a motion by Dr. Kalkut.  
 
Mr. Kraut I have a second by Dr. Torres.  
 
Mr. Kraut Any questions on this application?  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstentions? 
 
Mr. Kraut The motion carries.  
 
Dr. Kalkut Next is a certificate of dissolution. Dissolution by Saint Teresa's Nursing Home 
Inc. Request consent for filing to dissolve Saint Theresa's Nursing Home Inc. A conflict 
and recusal was requested by Mr. La Rue. He is not in attendance. The department and 
committee recommended approval.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut I have a motion.  
 
Mr. Kraut May I have a second?  
 
Mr. Kraut I have a second, Dr. Berliner.  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstention?  
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Mr. Kraut The motion carries.  
 
Dr. Kalkut 2 2 1 1 0 8 2 C, Jamaica Hospital Medical Center in Queens County. This is to 
construct an addition to accommodated an emergency department expansion and two new 
critical care units converted for coronary care beds to intensive care unit beds and certify 
twenty-two additional ICU beds. Both the department and establishment committee 
recommend approval with conditions and contingencies.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut I have a motion.  
 
Mr. Kraut May I have a second?  
 
Mr. Kraut Dr. Torres.  
 
Mr. Kraut Any questions on this application?  
 
Mr. Kraut Yes, Dr. Boufford. 
 
Dr. Boufford Thank you.  
 
Dr. Boufford I just want to use this opportunity to raise again the issue of the guidance to 
acute care hospitals for applying for discussing the prevention agenda, their activities in 
the prevention agenda in relation to their CON applications. There was a good discussion 
there, but it did not really exactly relate to the priorities that the hospital might be involved 
in locally with local health departments in developing the prevention agenda. I think the 
language continues to be needing revision in order to get a more specific answer so that 
we can try to see how our local hospitals and local health departments are working 
together on the agenda. I know Dr. Morley's group is working on that with Dr. Bauer, and I 
just want to raise it for the council to say it's still on the agenda to revise that guidance 
relative to the prevention agenda.  
 
Dr. Boufford Thank you.  
 
Dr. Soffel Good morning. Denise Soffel, council member. I wanted to reiterate some of the 
comments that I made when this came before the committee a couple of weeks ago. It 
seems to me it's important when we look at emergency department expansions that we 
encourage facilities to think about other ways to decant crowded emergency departments 
rather than simply continuing to expand capacity within the emergency department, which 
is not necessarily the most efficient, effective or appropriate place to be providing a lot of 
the care that we currently provide in hospital settings. I would love that as part of the 
application that there's a discussion about urgent care, primary care, preventive care, 
community based care as part of the presentation as to why the emergency department 
expansion is necessary.   
 
Mr. Kraut Thank you.  
 
Mr. Kraut Any other questions?  
 
Mr. Kraut  All those in favor?  
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All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstention? 
 
Mr. Kraut The motion carries.  
 
Dr. Kalkut 2 2 2 2 3 4 C, Atlantic Surgery Center in Suffolk County. Dr. Berliner abstained 
at the Establishment and Project Review Committee. This is to certify a second 
Ambulatory Surgery Center specialty for pain management and install a CR machine. Both 
the department and the Establishment Committee recommended approval with conditions 
and contingencies.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut I have a motion.  
 
Mr. Kraut May I have a second?  
 
Mr. Kraut Dr. Torres.  
 
Mr. Kraut Any questions on this?  
 
Mr. Kraut Dr. Berliner. 
 
Dr. Berliner Do we have any more information on the legal dispute that came up at the 
Ethics Committee meeting?  
 
Dr. Kalkut I'm not aware of any additional information.  
 
Dr. Kalkut Shelly.  
 
Mr. Kraut For those of you who weren't there, there was a speaker in opposition to it that I 
guess was from a neighboring competing ambulatory surgery center suggesting there's 
some legal action going, but frankly, unrelated to the CON process. That's where Dr. 
Berliner's question came. I suspect that's why you also abstained as well.  
 
Dr. Berliner Yes.  
 
Mr. Kraut There is none.  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Are you going to vote affirmatively now?  
 
Mr. Kraut Dr. Berliner will not abstain. He'll be voting.  
 
Mr. Kraut All those opposed?  
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Mr. Kraut Any abstentions?  
 
Mr. Kraut The motion carries.  
 
Dr. Kalkut Thank you.  
 
Dr. Kalkut The following applications are going to be bundled, so we'll go through a 
number before taking a vote. 2 1 2 2 2 6 O B,Surgery Care Suffolk LLC in Suffolk County. 
This is to establish and construct a multi-specialty ambulatory surgery center at 1050 Old 
Nichols Road. The department and the committee recommend approval with conditions 
and contingencies with expiration of the operating certificate five years from its date of 
issuance. 2 2 2 1 8 1 B, Bronx Vascular Surgical Center LLC in Bronx County. This is to 
establish and construct a new single specialty Ambulatory Surgery Diagnostic and 
Treatment Center for Vascular Surgery at 1733 Eastchester Road in the Bronx. The 
department and Establishment Committee recommend approval with conditions and 
contingencies with the expiration of the operating certificate five years from the date of its 
issuance. 2 2 2 2 2 7 B, Southern County Tier Surgery Center LLC in Broome County. This 
is to establish and construct a dual single specialty ambulatory surgery Diagnostic and 
Treatment Center for Orthopedics and Pain Management at 601 Harry L Drive in Johnson 
City. The department and Establishment Committee recommend approval with conditions 
and contingencies with an expiration of the operating certificate five years from its date of 
issuance. 2 2 2 0 8 6 E, Amer Home Care Corporation in Rensselaer County. This is to 
establish a new license Home Care Services Agency at five Springfield Avenue in East 
Greenbush. Both the department and committee recommended approval. 2 2 2 1 5 6 E, 
Right at Home Nassau North Shore in Nassau County to establish EQ Health Incorporated 
as the new operator of Right at Home North Shore, a licensed home care services agency. 
The department and committee recommended approval. Last is a certificate of 
amendment. This is for Glen Falls Hospital Foundation. The amendment corrects a error in 
Section 4B of the foundations restated certificate of incorporation. The department and 
committee recommended approval.  
 
Dr. Kalkut I so move.  
 
Mr. Kraut We have those applications. We have a motion.  
 
Mr. Kraut May I have a second?  
 
Mr. Kraut Dr. Berliner.  
 
Mr. Kraut Any questions on any of those applications?  
 
Mr. Kraut All those in favor?  
 
All Aye.  
 
Mr. Kraut Opposed?  
 
Mr. Kraut Abstention?  
 
Mr. Kraut The motion carries.  
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Dr. Kalkut That concludes the Establishment and Project Review.  
 
Mr. Kraut Thank you very much.  
 
Mr. Kraut We're going to turn back to the agenda for some of the deputy commissioners 
reports. Commissioner will stay for a little while longer and then he's going to get the 
Medicaid rate.  
 
Dr. Berliner What happened to the application for the infusion center? 
 
Mr. Kraut It was deferred. It was deferred because we had questions. This was an 
application that we discussed at EPRC. It was in Beacon, New York. They were asking to 
be established as a diagnostic and treatment center with a large number of infusion 
centers. Unfortunately, the clinician couldn't be present. We deferred.  
 
Dr. Berliner Didn't we have an application from a place that wanted to set up?  
 
Mr. Kraut We just approved.  
 
Mr. Kraut Did you have a comment or about in general? It's a little late for that comment.  
 
Mr. Kraut In all fairness, this is a big issue.  
 
Dr. Berliner Let me raise the great Hannah Arendt. I thought the letter from the applicant 
was quite banal. How are we going to get staff for this for this agency? We'll have fairs. 
Nothing that would actually indicate how they were actually going to get staff without 
stealing them from other places.  
 
Mr. Kraut Again, for the members who were not there, we had a conversation of 
establishment where we're approving licensed home care applications, licensed home 
care agencies, which we haven't done for a significant amount of time. Mr. Herbst might 
want to comment after I talk. One of the concerns we have given the shortage we have in 
home health care aids and in long term care in general is if we keep approving more 
agencies. Are they essentially going to be recruiting away and weakening the ones that 
are already established? It's very hard to know that. We ask for a little more specificity on 
their plan. I think Dr. Berliner described the response with the correct adjective. It was a 
little wanting.  
 
Mr. Kraut Mr. Herbst, I don't know if you could add anything or correct me what I said.  
 
Mr. Herbst I agree with you, Mr. Kraut. What we're trying to do is roll out some investment 
in this year's budget with respect to wages to promote some reinvestment in this space. 
That hopefully will encourage more people to join the workforce. We also have put down a 
new investment and RFA for training centers, particularly in home care and home care in 
the aggregate. This will provide access to personal care aides to home health aides, 
certified nursing aides, credentialing with no training cost for the students. We're putting 
stipends forward. We're putting travel costs forward to help people get to training sites. We 
are thinking about the continuum to get more people into the workforce. This way we're not 
robbing Peter to pay Paul with respect to additional workers coming into the workforce or 
from other institutions, including hospitals or nursing homes. I agree with you, Mr. Kraut. 
We are on top of that.  
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Mr. Kraut Mr. Lawrence then, Dr. Torres, please.  
 
Mr. Lawrence Harvey Lawrence, a member of the council. I'm intrigued by the notion of 
not expanding services, reducing it. I think that's something that we'll probably have to 
apply to the health care delivery system across the board, because there is and it's really 
I've never seen, at least in the primary care side, such a shortage in terms of the 
workforce, nurses, clinicians and especially people willing to serve in underserved 
neighborhoods. That is the challenge I think that's ahead of us and in the delivery system 
to get more people, qualified people into these professions and also to expand the scope 
of their practice.  
 
Mr. Kraut We've talked about this over the years that we almost need a joint task force. 
I'm not suggesting it's necessarily the Public Health Council, but certainly the Department 
of Health with the Department of Education to essentially revisit the framework we have for 
licensing the joining the interstate compact and things that we've talked about and coming 
up with may be different models to educate the next generation in a slightly different way 
that might produce and attract individuals into here rather than necessarily going through a 
four year experience or the like.  
 
Mr. Kraut Dr. Torres.  
 
Dr. Torres I think it would be key to understand the areas in which these companies are 
looking to execute a program opening it up because I think it would be counterintuitive to 
actually approve something where there is a high number of other competing entities. To 
your point, it would be taking staff from one and splitting it. One of the common 
experiences with the home health aides is that they're not exclusive. They tend not to be 
exclusive to one agency. They're split among three or four.  
 
Mr. Kraut I think what you're hearing and I think, Mr. Herbst, you'll react to this is when we 
do have an applicant, particularly given the comments you've just heard, that applicant 
should be prepared and in the room, not necessarily just write it on a piece of paper so we 
can have that conversation. Unfortunately, we don't have a need methodology.  
 
Mr. Kraut Am I correct?  
 
Mr. Kraut  Our hands are a little limited, although we can have a moratorium. We don't 
have a population based need methodology. Even if we did on the staffing side, it wouldn't 
matter because it's like diagnostic and treatment centers. It's probably an unlimited 
demand for primary care as Dr. Soffel just talked about. I think what we can do is just  on 
those topics, competition, stealing from Peter to pay Paul, the applicants should be aware 
that when they come into this room and do apply those are questions we want answers 
and details at a level that we can have a conversation.  
 
Mr. Kraut Let me go to Dr. Kalkut has a comment then Dr. Boufford.  
 
Dr. Kalkut My comment is in support of Mr. Lawrence's. I think it's the shortage of staff is 
a tip of the iceberg to what's happening in the whole system. It is doctors and nurses. It's 
radiology technologist, it's laboratory technologist. I'm aware of several facilities who have 
hired pathologists to fill out their laboratory function but can't hire a person to do the 
dissection, which is an associate degree, two years of special training, salary has been 
raised multiple times and vacancies all over the city as an example.  
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Dr. Boufford Just two comments. It may be that Commissioner Herbst is working on this. I 
just want to tee it up for his presentation. This council has really asked for more of a 
strategic plan for long term care for a number of years, really thinking about site free, 
independent of what site is provided for some of the reasons that have been discussed. I 
think that maybe on your agenda for your overall work. The other thing I want to raise, and 
I'm channeling Dr. Gutierrez here. He was asking for several years for us to really look at 
the workforce issues. I think Jeff's raised the scope of practice questions and the sort of 
increasing professionalization of the workforce, which requires higher degrees is a real 
problem. I think there's so much data now about the ability of community health workers, 
peer counseling and other things where we have huge gaps. If we could address that with 
the commissioners, perhaps working with the Commissioner of Education, because these 
kinds of changes are trapped in that interface. I just want to raise it again.  
 
Dr. Boufford Thanks.  
 
Commissioner McDonald While I have the microphone I just want to share, I really 
welcome your concerns about staffing of health care in this state. It's a very deep concern 
of mine. One of the things I've been doing is doing a lot of listening to hospital executives. 
One of things they hear loud and clear from hospital executives. They really need 
predictable labor costs. This is really problematic. I think when you see health care 
workers with a fluctuating price for labor, like it's some kind of commodity, it's extremely 
troubling for hospitals. I just don't think it's stabilizing for the workforce at all. Dr. Morley 
might mention this and he does his comments, but we recently started. We hired a lead for 
our Center for Innovation and Workforce. I really welcome working with State Education 
Department just so you know. Dr. Heslin is doing some nice work with one of their Deputy 
Commissioner about working with State Ed. New York is different in a lot of ways. I tend to 
embrace the differences. One thing that's a little different about New York State is there's a 
core public health function which is providing a skilled, diverse workforce that's a core 
public health function. What's a little bit different about New York is we've delegated that to 
an education department as opposed to a health department. There's a fairly large amount 
of language in this year's budget that addresses that. Kind of what I'm quite frankly used to 
is working in a health department where this is the health department's responsibility. What 
I've noticed in my past was as the health department, we can work quite nimbly, be quite 
flexible and do what we can. That isn't the case here. Having said that, what we're 
committed to doing is working with the State Education Department to look at what's 
possible. I love that Jeff Kraut mentioned earlier about interstate licensure compacts in this 
year's budget. We're very supportive of those, the Department of Health. I think they're 
very important. One of things I hear consistently from hospital executives, though, is 
questioning why a nurse needs a four year degree. Quite frankly, when experience is one 
of the teachers of nurses as well. This is something else that I just feel like I hear these 
things and I'm going to take information in as best I can and see what we can do to be 
partners with the legislature and see what's possible.   
 
Mr. Herbst Can also add one additional thing?  
 
Mr. Herbst It's not just the individuals in the workforce. It's also their scope of practice, 
which is something that the department has been looking at and as part of this year's 
budget that we are trying to help expand.  
 
Mr. Kraut We have somewhat of an anachronistic framework of scope of practice that was 
set at a certain time when we didn't have technology and other actually job titles that need 
to be revisited.  
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Mr. Kraut Yes, Dr. Berliner.  
 
Mr. Kraut I'd love to get to the reports, but this is exactly the conversation we wanted to 
have.  
 
Dr. Berliner I mean, just to say, clearly, it's important for the entire health care system that 
we invest in workforce and find ways to find more people who want to come into it. 
Whether it's changing the educational requirements or training standards or whatever. In 
particular, the home care workforce, you know, the lowest paid, the least trained. If we're 
having trouble finding workers to fill those slots, I mean, it's going to be really problematic. 
As the population ages, we need more home care and things like that. I think it's almost in 
some ways a special problem not independent of the rest of the workforce issues, but one 
that has to be solved almost independently. It may just require paying lots more money, 
buying people cars, I mean, whatever it takes, particularly Upstate, right? I mean, where 
that becomes an issue. 
 
Mr. Kraut Yes, Ms. Soto, Mr. Lawrence and then I really love to get back. Actually, you 
probably gave your report, but that's okay. 
 
Ms. Soto I want to encourage the department to look at already what's going on in the 
Department of Education. Want to bring your attention to something that is regarding 
STEM careers, science, technology, engineering and math. There are two programs. One 
is STEP, the Science technology entry program that starts working with youngsters from 
seventh grade to tweleth and then there's the C STEP, the collegial one. It just so happens 
that eight of the seventeen medical schools have a middle school program. And the other 
thing in terms of diversifying the workforce eligibility and so far we'll see what happens in 
the June Supreme Court case, but eligibility is either you're an ethnic minority and the 
legislature in New York State specifies Black, Latino, American-Indian, Native, Alaskan, 
Hawaiian, or you're economically disadvantaged. I think greater exposure, collaboration, 
getting these young people excited. I will be full disclosure. I have worked for over thirty 
years. My institution has had one of the high school middle school programs that we start 
developing our workforce. There's the collegiate when the young people go off to colleges, 
whether it's associate degrees or four year degrees. My point is there's already something 
established. Further down the pipeline you're not going to get these people becoming 
professionals in a year or two, but planting that seed and nurturing that seed. Again, 
Department of Education, the STEP and C STEP programs.  
 
Mr. Kraut Mr. Lawrence and then we're going to go to the deputy commissioner reports.  
 
Mr. Lawrence I guess the issue of workforce has been around for a number of years and 
there's been a lot of discussion, but I think some of the problems are structural. We can 
continue to talk about it, but I think at some point, if it doesn't take on the urgency, say, of 
a pandemic, that we are going to continue to talk about it as the problem continues to 
grow. We'll be left with picking up the pieces after we've have a system that is somewhat 
disjointed and disintegrated. I don't know how you address this from a strategic whether 
you come up with a strategic plan for how you're going to address the workforce issue and 
then put a lot of resources on it and get everybody, the legislature, the Department of 
Education, Department of Health. Everybody in a sort of pandemic mode of urgency to 
move this issue. I think what I'm afraid of there are discussions with hospitals, but on the 
primary care side, we have difficulty recruiting nurses because we can't compete in that 
labor market where it's a commodity. We get outbid at that level. The same thing with 
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clinicians and also entry level employees. This is a problem I think that really requires sort 
of all hands on deck with a sense of urgency that we have. We may be running out of time 
to solve it before it just explodes beyond where it is right now.  
 
Mr. Kraut Thank you.  
 
Mr. Kraut I'm going to now turn to the deputy commissioner reports just to point. We tried 
a little bit of an experiment this time around on this. Those of you who took the time to read 
the 400 or so pages of our agenda book, you'll notice that I had requested that the deputy 
commissioners, because many times they come into the room, they have prepared 
remarks. To share those remarks with us prior to the meeting in order to kind of streamline 
our meeting so we can get to some kind of questions. I had also asked some of you who 
had questions. What I was hoping this wouldn't happen is create more work. It's fine to ask 
questions. Some of the folks responded with written responses. I would just say, I think 
we'd like to keep this somewhat conversational. The whole point is not to add an additional 
burden to the report, but rather that we come with a more informed understanding of what 
those questions are. I'm going to encourage it. I think this is an imperfect process and we'll 
titrate it as we move along. What I've asked the deputy commissioners is kind of give us 
headlines, but don't go through the detail of the material they already gave it. For those of 
you, you hear the tenor of the questions. I think, you know, Mr. Herbst, we might have 
covered half of your comments, but let's see how this goes. It's an experiment. I would 
appreciate your feedback and anything we can do. We have a challenge about quorum 
and keeping everybody in the room. This was one of those things. It's like baseball. We're 
trying to speed up the game a little so we're not losing quorum for valid reasons. I'll come 
back to that at the end of the meeting, recognizing some of you have to leave before the 
end of the meeting.  
 
Mr. Kraut Mr. Herbst is going to give the report on the Office of Aging and Long Term 
Care.  
 
Mr. Herbst Thank you, Mr. Kraut.  
 
Mr. Herbst I want to actually first start with Ms. Soto's comment, because I absolutely 
agree with respect to BOCES and the need for the partnership for diversity and inclusion 
with respect to the workforce. This is something that we are considering as part of our 
overall strategy for workforce investment. It's something that we have considered in terms 
of the Governor's State of the State and for this year's budget. I appreciate that comment. 
It is something that we are considering very much. I don't want to belabor the idea of 
workforce. I think we've covered most of the questions and certainly we'd like to come 
back to that in the next report with the additional information with respect to what the 
department is working on. High level, I'm sure everyone is aware the Commissioner 
referenced the executive budget updates. Negotiations are continuing. With respect to the 
budget, we're hopeful that an agreement will be in place soon. There are many long term 
care related matters with respect to this year's budget. We're very excited and hopeful that 
it will have a real impact in the year to come. I want to refer to Dr. Boufford's question with 
respect to a long term care report. Many questions that I've received from the council are 
centred around the activities of the Master Plan for Ageing. It's a new initiative, and I've 
mentioned it in the council's previous meeting several times. With respect to the activities 
that we're doing at a high level, I would welcome the opportunity to provide a short 
presentation with respect to giving you more information, helping you learn about the 
activities on a more granular level, understand the participants. Some people on this 
council are members of the Master Plan for Ageing. I would be more than happy to take 
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the request for a long term care report and combine that into the Master Plan for Aging 
Report, which is very much underway. The Governor's initiative calls for a two year plan for 
us to provide a final report. That should come next Summer, not this coming Summer, next 
Summer, 2024. Much activity is going on around the state right now. There are many 
people who are participating around the table right now. If the committee would like to hear 
about the master plan's activities, more than happy to provide that.  
 
Mr. Kraut Great idea.  
 
Mr. Herbst Thank you.  
 
Mr. Herbst I want to just quickly go through the nursing home safe staffing requirements, 
which were in the report. This is with respect to the 7040 spending requirements in 3.5 
hours per resident per day. I indicated in my report that the state provided 419 nursing 
homes supplemental state funding, which amounted to $87.9 Million to assist eligible 
nursing homes with their staffing compliance. Once CMS does approve the Medicaid State 
Plan Amendment, the federal match, which will total just over $93 Million, will be released 
as well. This will considerably help many of the facilities who are concerned about meeting 
the compliance with respect to the 7040 spending requirements while still putting out 
training materials at the department to share with providers in a formal way, but an 
informal way as well to ensure that nursing homes know how to meet the requirements of 
these very important laws. My team will hopefully provide some webinars and some onsite 
assistance to ensure that nursing home operators, nursing home facilities are fully aware 
of the requirements and how they can meet these requirements without potentially 
touching upon noncompliance.  
 
Mr. Herbst I'm going to leave it there.  
 
Mr. Herbst Happy to take any questions.  
 
Mr. Kraut Great.  
 
Mr. Kraut Any questions?  
 
Mr. Kraut Mr. Holt, then Ms. Monroe.  
 
Mr. Holt Thank you, Adam.  
 
Mr. Holt We're in audit presentation season now in our world. We just had ours recently. I 
know how incredibly difficult ours was for us this year. As we now no longer have access 
to PPE and pension credits and the FEMA funding, I'm just really concerned as we go into 
this next year as to what's going to happen with nursing homes throughout the state, but 
again, particularly Upstate. We have been involved with some OCFS facilities in our 
organization in the past. It was probably ten years ago or so there were a couple of RTCs 
that closed rather suddenly due to financial issues that were unknown at that time. The 
states are more actively outreaching to the rest of the provider community to try to get a 
sense of where the provider community and the youth services side was at. I'm just 
curious to know whether or not the department is actively getting outreach from the 
provider community on the long term care side or whether or not you have the ability to 
reach out, because waiting for cross report data in the Summer may well be too late in 
some instances. I just wanted to express that concern.  
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Mr. Herbst I appreciate that. The short answer is yes. We have been receiving many 
questions. We have the addresses which are open to the public to send information and 
requests for information. Many questions are coming in to that. The staff has been working 
diligently to respond to that. The Commissioner and I will be meeting with the Nursing 
Home Associations today in person. We've been meeting with the association leads so 
they can trickle down information to their providers. We have been using every lever out 
there to provide as much information, including going on sites around the state to ensure 
that information is flowing both ways. We encourage people to continue to reach out if 
there are questions that are there. I am going around the state. It is that time of the year 
where people are asking to have speakers. I am speaking in many, many conferences, 
referring to these remarks and offering additional insight. I appreciate the question. We are 
continue to get questions and trying to meet our talking points to narrow the questions that 
we are getting so that everyone gets the same information the same way.  
 
Mr. Kraut Ms. Monroe.  
 
Ms. Monroe Thank you, Jeff.  
 
Ms. Monroe Thanks for your report.  
 
Ms. Monroe I had two questions. First, it's about your office, which I know is a new office 
in the department. Is assisted living part of your department?  
 
Mr. Herbst Yes.  
 
Ms. Monroe You're looking at the full range. The Master Plan for Aging will also look at 
assisted living. Really glad to hear that. Just quickly, what makes a nursing home eligible? 
These 419 that were eligible or that got some resources? Who's not eligible? Why would a 
nursing home not qualify for this resource?  
 
Mr. Herbst I'm going to turn that over to my colleagues here to respond on the nuance of 
eligibility. Some of it has some legal ramifications. I'd ask either my colleague, Mark 
Furnish, or Cathy or Mark to respond to that.  
 
Mr. Herbst Thank you.  
 
Ms. Monroe I don't want to turn this into a long discussion. I'm just wondering why 
someone would not be eligible.  
 
Mr. Furnish No footnotes.  
 
Mr. Furnish It's in the regulation. It outlines it. I would be more than happy to share that 
with you and the members the specifics of the regulation that lists the methodology that 
states when someone is in compliance and someone is not.  
 
Ms. Monroe What would a non eligible nursing home look like? You understand my 
question?  
 
Mr. Furnish Are you talking about the 3.5 minimum staffing or the 7040 direct care 
spending?  
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Ms. Monroe I'm looking at the report that says a total of $88 Million was distributed to 419 
nursing homes.  
 
Mr. Furnish That's the 7040. If a nursing home is not within 70% of direct care spending 
on residents they would be found not in compliance. There's a formula for that.  
 
Ms. Monroe Roughly how many of them are outside that 70%? Do you have a sense? 
That's where we want them to be, right?  
 
Mr. Kraut How many nursing homes are in New York State?  
 
Mr. Kraut  There's about 600.  
 
Mr. Kraut There's a trigger and there's an incentive to comply with our regulation to get 
access to funding.  
 
Mr. Kraut Thank you very much, Herbst.  
 
Mr. Kraut I'm now going to get the report on Office of Health Equity and Human Rights. 
Ms. Tina Kim is going to present on behalf of Deputy Commissioner Morne and also will be 
coming back to the Health Equity Rec discussion when Mr. Holt provides the Code 
Committee.  
 
Mr. Kraut Ms. Kim. 
 
Ms. Kim Thank you.  
 
Ms. Kim Good morning, everyone. My name is Tina Kim. I'm the Deputy Director in the 
Office of Health Equity and Human Rights. I'm here on behalf of Deputy Commissioner 
Morne, who sends her apologies for not being able to be here in person, but she will be 
dialed in virtually. She is participating in a CDC advisory committee meeting at Atlanta. I 
will be delivering kind of just brief verbal updates on what we shared in writing. Just really 
quickly, the advisory bodies that we are convening as the Office of Health Equity and 
Human Rights, we are overseeing three advisory bodies. One is an internal DOJ staff only 
Health Equity and DEI Advisory Committee, Diversity, Equity and Inclusion Committee. 
One is a community external facing Community Stakeholder Council on Health Equity and 
Human Rights. The third one is an Interagency Health Equity and Diversity Equity and 
Inclusion Committee. Two of those three advisory committees have been launched. The 
inter-agency committee will be launched in the next several weeks. The written report 
includes an overview of the goals and the purpose and the meeting frequency of each of 
these bodies. I think what I wanted to kind of expressly say is, we as the Office of Health 
Equity and Human Rights, are intentionally creating structured spaces and forums where 
these important conversations can happen not only for others to learn about the work that 
the Office of Health Equity and Human Rights and the Department as a whole are 
undertaking, but also to get recommendations and community voices and the input of 
organizations that are on the ground doing this critical work to be able to inform us and to 
give us recommendations to further our programming. I just wanted to explicitly say that. I 
know from Dr. Soffel there was a question about the community stakeholder meetings and 
whether they are available to the public. The Community Stakeholder Council, it consists 
of organizations from the committee that can provide valuable insight into issues on the 
ground and help the department identify ways to advance health, equity and human rights 
across the state. If there is a community based organisation that would like to participate, 
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we do have a BML OHEHR, which is the abbreviation of our office at Health.NY.Gov. We'll 
circulate that over email as well, but just wanted to say that if there is an organization that 
would like to participate, we are open. I'd like to just quickly touch on the Congenital 
Syphilis Elimination Strategic Planning Group. Just as a reminder, as a strategy to stem 
increases of congenital syphilis and support equitable access and care to potentially 
eliminate congenital syphilis, the AIDS Institute in the Office of Health Equity and Human 
Rights is convening a congenital Syphilis Elimination Strategic Planning Group with 
external partners. Dr. McDonald participated as a keynote speaker in our March 31st 
orientation meeting that we had with members across New York State. It was a really great 
conversation and a productive meeting. The overall goal is to collaboratively develop a 
comprehensive congenital syphilis elimination framework and action plan through a health 
equity lens. We will continue to report back on key developments as that group continues 
this important work. Lastly, on community vaccination sites. To enhance vaccination efforts 
in response to the COVID pandemic, the department works tirelessly towards the goal of 
vaccinating all New Yorkers against COVID-19. There was a dedicated, cross-disciplinary 
team of department staff that developed pop up vaccination sites across the state to 
further target communities of need when it came to vaccinating against COVID-19. There 
were 1,700 pop up vaccination sites and over 162,000 shots administered across ten 
regions of the state. The pop up vaccination sites ended as of March 31st, 2023. Although 
the pop ups are ending, the relationships built through this effort remain. Further 
community trust has been established. The intention is to remain involved with the 
communities in order to maintain those relationships. We are working on final evaluations 
of the pop up programs to develop new trainings and document lessons learned from the 
work in these smaller communities across the state. Just wanted to briefly report out on 
those.  
 
Ms. Kim Happy to answer any questions you may have.  
 
Mr. Kraut Thanks so much, Ms. Kim.  
 
Mr. Kraut As I said, we'll talk a little about the health equity regs in a little while.  
 
Mr. Kraut Any questions?  
 
Mr. Kraut Thank you so much.  
 
Mr. Kraut I'm now going to turn to Dr. Morley to give a report on the activities of the Office 
of Primary Care and Health System Management. Dr. Morley is in Albany. If you just watch 
the screen he'll give his report.  
 
Mr. Kraut John, we don't hear you. The sound is muted up in Albany.  
 
Mr. Kraut Still muted. 
 
Mr. Kraut Thank you.  
 
Mr. Kraut I just want to point out the age difference on the people who can master the 
technology.  
 
All (Laughing) 
 
Mr. Kraut Go ahead, John.  
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Mr. Kraut It's up to you.  
 
Dr. Morley Thank you.  
 
Dr. Morley It would have been much faster if we had a 12 year old here.  
 
Dr. Morley Good morning, Mr. Chairman, members, DOH staff and New Yorkers here and 
across the state. I sadly begin my report with the news of the passing of Dr. Patricia O'Neill 
on February 17th of this year. Dr. O'Neill is the Vice Chair of the State Trauma Advisory 
Committee and the Vice Chair of Surgery at One Brooklyn Health. She passed away as a 
result of a motor vehicle accident on Long Island. Dr. O'Neill was a huge advocate for 
improving the health, the public health and trauma care of all New Yorkers. She will be 
missed by her colleagues, her patients, and most especially her family. I asked Mr. 
Chairman, if we could take a moment of silence now to remember Dr. O'Neill and her 
husband, who both lost their lives in the fatal accident of February 17th.  
 
Mr. Kraut Let's have that moment in silence, in her honor and in honor of her life's work.  
 
Mr. Kraut Thank you, Dr. Morley, for doing that.  
 
Dr. Morley Thank you, Sir.  
 
Dr. Morley The Task Force met for the first time February the 28th. The discussion at the 
first meeting centered on the unique challenges they face in the rural communities and the 
development of the subcommittees that they will be bringing forward. Our Bureau of 
Narcotic Enforcement continues to track developments at the federal level by the DEA with 
regard to allowing the prescription of controlled substances, and in particular, those 
medications used to treat substance use disorder via telemedicine. The goals are to align 
with the federal requirements as much as possible and to keep medical and community 
patient communities aware of the requirements and hopefully avoid any confusion created 
by the different regulatory agencies. Finally, in my summary, as mentioned at last meeting, 
the Planning Committee met in February, had a great discussion on the current situation in 
which the degree of crowding in EDs across the state is having an impact on EMS and the 
ability to respond to 911 goals. Since that time under Dr. Rugge's leadership, we've been 
talking to multiple stakeholders about what opportunities exist. Dr. Rugge, Dr. Heslin and 
the staff at DOH have met several times to discuss their approach going forward. We will 
be sending out a survey to members asking for best dates to hold a couple of workgroups. 
We've identified two workgroups to begin with. One would focus on opportunities in the 
area of dental patients who visit the ED, and the second would focus on behavioral health.  
 
Dr. Morley I would like to turn this over now to Dr. Heslin for some additional comments 
on the workgroups. 
 
Dr. Heslin We picked two work groups, particularly for their use cases. We could pick 
anything in health care and it could be a work group. We looked at dental and at mental 
health and specifically dental because there's a large amount of oral health care that goes 
on in emergency rooms. It's a huge equity issue. It is something that we felt was a fairly 
narrow topic, relatively speaking, to many of the other topics. It really involved us and 
State Education Department. To Chairman Kraut's comment earlier and Dr. McDonald's 
comment at 12:30 today meeting with the Office of Professions as part of their partnership 
gathering to meet with three of their Regents and Sarah Benson to look at student 
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engagement, officer professions, modernization, some stakeholder surveys and some 
discussion. We've already started that process of trying to come together with the State 
Education Department to start to look at how we can collaborate. In terms of the mental 
health, our second subcommittee that use case is much more complicated and involves 
multiple agencies and is very regulatory. We are controlled both at federal and at state and 
local levels. It's complex in terms of its funding. We felt that using those two use cases 
would give us the ability to establish some processes of how we start to address issues. 
As opposed to doing one offs for each issue, we want to be a little more thoughtful and try 
to establish a way to mechanism to be able to take an issue and move from beginning of 
planning through to an action step that must happen.  
 
Dr. Heslin I'll stop there.  
 
Dr. Morley If there were any questions, we'd be happy to take them.  
 
Mr. Kraut Thank you. Dr. Morley.  
 
Mr. Kraut Are there any questions for Dr. Morley?  
 
Mr. Kraut Yes, Dr. Boufford. 
 
Dr. Boufford I wanted to kind of revive the discussion that Dr. Soffel introduced earlier 
about the issue of alternatives to emergency room service and in your work groups, which 
sound really exciting, just to remember that the Planning Committee had and the council 
had in fact taken a good look at a better integration in primary care of behavioral health, 
mental health and primary care. There's some work that was done on that with actually 
recommendations on regulations and or legislation that might advance that a couple of 
years ago. I'm sure that's informing your discussion now. It would be really important to 
engage with it again. Also on the dental and oral health area, it's very exciting. One of the 
things I wanted, we have invited the... It may be shaming or asking, inviting in a positive 
way. The New York State Dental Association to join the Prevention Agenda Committee for 
a while. It's becoming a huge issue and it's obviously a huge issue in public health and 
also in aging in terms of cost savings.  
 
Dr. Morley We thought that dental was certainly cross-sectional. In terms of the third 
workgroup, it was actually primary care involved, but we wanted to start with two. We didn't 
want to get our bandwidth blown up initially and not have something productive come out 
of our initial meetings, which is why we picked two groups and two different types of use 
cases to be able to develop the processes.  
 
Mr. Kraut Thank you, Dr. Morley.  
 
Mr. Kraut Before I turn to the committee reports, there was a leftover issue that you had 
asked about the status of the 1115 waiver. We did reach out to the state Medicaid 
Director. Obviously, the state's a little preoccupied with the budget right now. I'm sure 
hopefully we'll hear about the 1115 waiver by the time of our next meeting. Assuming that 
occurs, we are trying to harmonize our schedule with that. Hopefully, he'll be here in June 
to give us an update directly. That's the update that we have. Hopefully, if it gets approved.  
 
Mr. Kraut Go ahead, John.  
 
Dr. Morley I'd just like to point out that we missed the report from the DC for public health. 
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Mr. Kraut Oh, that's right. I have Dr. Bauer next. I just wanted to do it under your thing, 
that's all. Because it came up last time you spoke. I'm sorry.  
 
Mr. Kraut Now, I want to go to Deputy Commissioner Dr. Bauer to give a report on the 
activities of public health.  
 
Dr. Bauer Thanks very much, Chairman, and thanks for the opportunity to speak to you 
today.  
 
Dr. Bauer I'll just call out some opportunities for public health in the executive budget, 
including proposals to increase access to safe abortions, expand Medicaid coverage, 
implement a registry for residential dwellings to help track and remediate lead based paint 
hazards. As Dr. McDonald mentioned, a ban on flavored tobacco products to safeguard 
young people. I'm pleased to share with you that we have a new director for our Center for 
Community Health. Mr. Travis O'Donnell was appointed to the position on March 16th. The 
Director leads four large and complex divisions with broad programmatic policy and fiscal 
portfolios. These are the divisions of chronic disease prevention, family health, 
epidemiology and nutrition. We have a fifth division that we are standing up focused on 
immunizations that's currently under development. We look forward to sharing those 
developments with you. I'll also note from the written report, the Division of Family Health 
has successfully awarded $24 Million to support access to abortion services through 
expanding Safe and Supportive Medical and Procedural Abortion Access Program, and 
also within the Division of Family Health, the Maternal Mortality Review Board and the 
New York State Maternal Mortality and Morbidity Advisory Council's work together to 
review pregnancy associated deaths and issue their findings and recommendations to 
advance the prevention of maternal mortality. We will have an update on our maternal 
mortality prevention efforts at the next meeting of the Public Health Committee, which is 
scheduled in June. As you know, planning for the 2025 to 2030 cycle of the New York 
State Prevention Agenda is now in full swing after the launch in February with the Public 
Health Committee. Since then, we have met with an internal DOH steering committee, the 
Health Equity Council, and the Ad Hoc Committee. Common themes that we are hearing 
across these stakeholders are the importance of highlighting structural drivers of poor 
health like poverty and economic inequalities and disparities in education and housing. 
Also learning from other states and from our own counties that have made progress 
toward improved health outcomes. Finally, engaging and empowering community voices. 
I'll just quickly call out a couple of updates from our Center for Environmental Health and 
our Wadsworth Center Laboratories. CEH is advancing several initiatives involving 
legislative or regulatory changes that will better safeguard New York State's drinking water 
from contaminants and prevent children from being exposed to lead paint hazards in their 
homes. CEH is also administering new federal funding from the bipartisan infrastructure 
law focused on removal of lead service lines and emerging contaminants from drinking 
water, as well as upgrading our aging and inadequate water supply infrastructure. Finally, 
a bit of a feel good story from our Wadsworth Center. On March 17th of 2023, the first 
child was treated for cerebral Adreno Luca dystrophy or called using a Food Drug 
Administration approved gene therapy. This baby was detected as an infant by New York's 
newborn screening program as possibly having disease was monitored over time. When 
symptoms presented, as they usually do, between four and seven years of age, that child 
was able to be treated with this new gene therapy. There was a story about it in the Boston 
Globe. In public health, we think of ourselves as treating the community, not the individual, 
but it's always gratifying to see the specific impacts of our work.  
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Dr. Bauer Thank you.  
 
Mr. Kraut Dr. Bauer, I'll open it up for questions, but I know, you know, justifiably proud 
about that achievement. For people who don't necessarily follow this, the Wadsworth Lab 
is a national... It's a state gem, but it's really a national resource. I know you have, I think, 
funding, at least for the design and some of the construction of the consolidation of the 
laboratory. Is that proceeding? Because you're kind of in disparate labs up in Albany. I 
think you're consolidating on to the Harriman campus. You're still in design, right? 
 
Dr. Bauer That's correct.  
 
Dr. Bauer Hopefully, when we have an enacted state budget we'll have full funding for that 
consolidated building, which brings together our facilities on five campuses across the 
Albany area. We expect to have a concept design in May. We'll proceed with the full 
design and construction. The Governor has requested that that consolidation be 
completed by 2030.  
 
Mr. Kraut Wonderful. Congratulations. The pride of New York State to so many points in 
the public health infrastructure. We just need more funding to support it because we 
woefully.... What was it last year? $4.3 Trillion, I think the federal health care budget was. 
A little less than 5%, was devoted to public health activities. It went from 3 to 5. Everybody 
said, why do you see that as a negative? We want to deal with health equity and other 
things we better invest more in that infrastructure.  
 
Mr. Kraut Any questions for Dr. Bauer?  
 
Mr. Kraut Thank you.  
 
Mr. Kraut Thank the other deputy commissioners for the report.  
 
Mr. Kraut As I said, we'll work on our process, but hopefully this went reasonably well.  
 
Mr. Kraut Yes, Ms. Monroe.  
 
Ms. Monroe I appreciate these reports greatly and getting them in advance, being able to 
read them and highlighting things that I would be interested in is exactly the direction I 
hope we keep going.  
 
Mr. Kraut Thank you very much.  
 
Mr. Kraut Dr. Berliner, I want to attribute this comment to him, because it's as usual, very 
insightful. He points out that this is the first meeting we've had where we've not mentioned 
COVID in maybe three years.  
 
Mr. Kraut You did a little PPE at the beginning.  
 
Mr. Kraut Thank you.  
 
Mr. Kraut We should only be so lucky to continue in this direction.  
 
Mr. Kraut I'm now going to turn to the committee reports, and now I'll ask Dr. Boufford to 
give the report on the activities of the Public Health Committee.  
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Dr. Boufford Thanks.  
 
Dr. Boufford I just want to, first of all, thank Dr. Bauer and her team for reactivating our 
work. We had not met as a Public Health Committee since the 1st of March 2020. As she 
mentioned, we were able to have a Public Health Committee meeting and others are 
planned. Similarly, the Ad Hoc Committee was about to meet in March of 2020 and that 
meeting was cancelled. It was great to get them back together on April 3rd. It was a big 
job. We had to renew and revise the list of all of the group, the members of the Ad Hoc 
Committee, took a lot of work and also putting the meeting together. I just want to thank 
her for that. I thought because... The only thing I wanted to spend my time on this morning 
is because there are a number of new council members and it's been three years is to 
remind people the structure and function of the Ad Hoc Committee. It is a sort of 
instrument of this council of the core members are the Public Health Committee. I was 
delighted at the number of members of the council that attended the last meeting. It's 
called Ad Hoc, because the members are really statewide nonprofits, professional 
associations and advocacy groups that take a broad interest in prevention. Our focus is on 
health. We only work on the health care side when we're concerned about the benefits 
people need to take advantage of on preventive services. We try to sort of, as we say, stop 
at the threshold of the health care system because there are others working on that. The 
work has been strongly supported by the 2018 Executive Order calling for an interagency 
council to ask state agencies to identify the impact on health and aging of their policies, 
programs and their purchasing. This has been in place. I see the models of interagency 
councils are being sort of used as well in the master plan and also in the equity work. I 
think that it would be great to see the integration, I guess, of those efforts as much as 
possible, but also perhaps the reviving of the group that was really focusing on the 
evidence base for changes that could be made in transportation, housing, other agencies 
and that were very active energy and markets. The other quality of the Ad Hoc Committee 
has been a real commitment to this cross-sector and cross-departmental approach. The 
core members of the group have included the Office of Mental Health and Oasis, who 
have been sort of core partners since the last round of the prevention agenda. We're in the 
third round. Some of their staff were able to attend. I hope we'll be hearing from their 
leadership in future meetings of the Ad Hoc Committee. Similarly, obviously, very 
important in this work. There are objectives for aging in each of the priority areas of the 
current prevention agenda. we're hoping that one of the working groups that is part of the 
Master Plan on Aging, the Health and Wellbeing Working Group will really align with the 
revision of objectives within the prevention agenda to have a population focus coming out 
of that Master Plans work. Just the last member I want to mention is the New York State 
Department of State. They have been incredibly supportive. Paul Byer and the 
Commissioner, Robert Rodriguez, who has a history at East Harlem, but being very 
committed to both aging and health, which is very exciting. They have been really, very 
involved from the beginning and bringing in, I think, as Dr. Bauer mentioned, the focus on 
socioeconomic equity and environmental justice. Both of those, the sort of smart growth 
and environmental justice initiatives are led out of the Department of State. We're just 
excited to have had them involved and increase their activity. Similarly, was well 
represented as well as Greater New York and Haines. Some of the really important 
statewide groups were at the meeting or will be very involved in, as Dr. Bauer said, what 
was a very rich discussion of ideas and thoughts for the revision. The evidence base for 
the prevention agenda has not really been revised since 2019. It's a real opportunity. An 
opportunity to think about what are the priorities, what are the objectives, what are the 
metrics that we want to use going forward. We got off to a very good start. I just also want 
to say I really appreciate the commitment of the local health departments and hospitals 
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and hospital systems that are working together at the local level. We have about 41% of 
the local health departments working actively with their hospital partners in developing two 
of the five goals up to now and looking at a health disparity going forward. We hope that 
will increase in the future as we sort of revise that evidence base and revisit the structure 
and process for the most effective activities. The local health department in the face of 
COVID continued to report on the prevention agenda for 2021 and 2022. I want to thank 
them very much for that commitment. The last thing I'll just say is we do plan three 
additional meetings of the Ad Hoc Committee going forward, as well as additional 
meetings of the Public Health Committee. We'll be sort of going back and forth and try to 
maximize our meetings with Dr. Rugge's committee as we have worked to jointly and will 
continue to do so on a lot of these overlap areas. Just special thanks to Deputy 
Commissioner Morne, who has been at the Ad Hoc Committee and the Public Health 
Committee. We're really looking to her office to help us with developing a robust agenda 
on the prevention agenda for eliminating health disparities and addressing health equity, 
both race and ethnicity as well as economic.  
 
Dr. Boufford  Thank you very much.  
 
Mr. Kraut Thanks so much.  
 
Mr. Kraut I want to thank the committee. I want to thank the department, Dr. Bauer and 
her staff and the staff for helping us restart and refocus. As we've said before, between the 
Prevention Agenda, the Public Health Committee, the Planning Committee. We'd rather 
spend more time on these issues than, I think almost anything else. Certainly, with the 
focus on health equity and trying to come at it from the variety of ways that you heard 
today. It's a robust number of activities. We just hope we get, as Dr. McDonald said, we've 
got to be aligned with an actual measurable goal. That's really the challenge and stuff.  
 
Mr. Kraut Are there any questions for Dr. Boufford?  
 
Mr. Kraut Thank you.  
 
Mr. Kraut I'll turn now if we pass the mic to Dr. Rugge, who will provide the report on the 
activities of the Health Planning Committee.  
 
Dr. Rugge Not to be redundant, we want to start by thanking the Department of Health for 
so much work, so much focus these last few months. As I think everybody remembers that 
at our last council meeting before that the last planning committee meeting, the State 
Emergency Service Services Council brought to the department problems with delays. 
 
Mr. Kraut Could you hear him in Albany?   
 
Dr. Rugge The State Emergency Services Council brought to the department issues with 
long delays and ambulance offloading times that resulted in Dr. Morley, as Deputy 
Commissioner, making a  referral to the Planning Committee of the council, a referral. The 
first such referral in years by way of how can we assist with policy development in a fast 
changing world. Many thanks. What this has led to is lots of work, as you've heard by the 
department in terms of understanding what the nature of the problems is. Again, with Dr. 
Heslin taking a deep dive into the data, finding actually the number of ER visits has not 
been increasing in recent years. The number of rides has, the number of EMS staff has 
dropped dramatically. Again, this led in turned to Jackie Sheltry, especially digging deeper 
and deeper into the data to find of course what this indicates that offloading delays 
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indicates emergency department problems with overloading and boarding, and that in 
terms leads to acute care problems in the hospitals with too many patients to take care of 
and not the ability. That in turn leads to delays in appropriate discharge because of nursing 
homes not being available and home care not being available in an appropriate way. We 
have a system crunch. Again, as you've heard already from Dr. Morley and Dr. Heslin, 
we're beginning to work on identifying those issues, which we in a timely way can address 
with some of these problems. These are major system issues across the board. I would 
make the observation that what I've been hearing and reading and feeling myself is more 
system stress than we've ever had, more risk of program failures, facility failures than 
we've seen previously. I think we've heard some of this regarding workforce issues and 
stress on individual facilities been coming to us. This is at a time when state leadership 
understandably has said we simply can't invest more money, spend more state 
expenditures on solving individual problems around the state. There needs to be a more 
systematic approach to this and hopefully the work at the Planning Committee is the 
beginning wedge on looking into those issues. Again, already I'm encouraged that with the 
many work already underway with mental health in dealing with the E.R. problems we're 
engaging through Dr. Sullivan, the Office of Mental Health, reaching out to Oasis with the 
dental issues, the Dental Director. Of all places DFS, Department of Financial Services is 
being engaged, so that we can take a look at how on a government wide basis we can 
address health care stresses that are significant and severe. A few questions for the 
council members. One is, do we share those perceptions? Do we share the feeling that 
we're under system stress like always, but maybe more than ever? If we are, what can we 
do to address it? What can we do to express appreciation to the Governor, to the 
Commissioner for pulling together the energy and the work necessary to achieve such a 
reform? Again, one of my thoughts is one of the worst things that can happen to a hospital 
is have the nursing homes in the area go under and no longer be available. One of the 
worst things that's already been happening, a lack of primary care so that we have by state 
data 70% of our emergency room visits more appropriately delivered elsewhere. Somehow 
we have to have the sectors coming together. This can't simply can't be the government 
dictatingnew solution or new set of regs. It has to be a collaborative effort where across 
the spectrum we're looking at how can we improve the delivery of care? How do we revise 
the reimbursement system to make that improved delivery possible? The question is, am I 
crazy? Are we not under this kind of stress? I think we are. If we are, can we use this 
council as a forum to express those concerns, to help to mobilize and show appreciation to 
those in government who are leading the way and bringing the collaboration that we need 
together? 
 
Mr. Kraut Thank you, Dr. Rugge.  
 
Mr. Kraut I think both of these are examples of we don't control necessarily, certainly 
statue. We do have impact on regulation. We don't have the financial. We don't have 
things. We do have a venue where we can expose and shine light on an issue to the 
degree that we come up with thoughtful solutions that at least might stimulate the 
development of good policy. I always am a believer that good data drives good policy. 
Understanding and defining in a post-COVID environment. A lot of our baseline 
assumptions, even about E.R. utilization has shifted dramatically. We need to refresh that 
in light of the labor headwinds, the financial headwinds, regulatory and let's face it, that 
government's inability to fully maybe fund aspects of our health care delivery system. They 
fall on the provider environment and the providers almost have to return back to social 
services beginnings, because if you're going to be in health care, you almost have to be in 
housing, you have to be in social services. That's where I think there's great promise if 
inter-governmental agencies that truly work. When you put out requests for housing that 



29 
 

you give that housing applicant a bonus if they're working with a local FQHC to provide 
space to expand diagnostic and treatment centers. We take all the economic forces of 
investments that the state makes in different agencies and try to coordinate it with 
strategy. I think, you know, to the degree both committees can do so we might come up 
with some good ideas that start germinating that and making its way through. I think you 
have an aggressive... Not an aggressive, but I think you have a realistic agenda in the 
coming weeks that you'll schedule meetings. We're looking forward to the participation not 
only of the committee members, but all the members to be able to watch and observe 
because the first sessions will be educational more than they will be in dealing with policy. 
 
Dr. Rugge Even in small ways we're trying for reform.  
 
Mr. Kraut Yes. 
 
Dr. Rugge Because we now have Zoom meetings available, are looking at beginning with 
educational informational sessions by Zoom, including the public.  
 
Mr. Kraut Within the context of the open meeting laws and the regulations that we have.  
 
Dr. Rugge Leading to committee meetings where we can consider recommendations, take 
action for the council to do and turn to recommend action by the department. Along with 
that would suggest that as we deal with mental health issues in the E.R., we should go 
beyond the Planning Committee itself to looking at Dr. Lim and Dr. Yang to say, we 
certainly need your inclusion and your involvement in those Zoom meetings and in the 
committee meetings so that we can work because over time if we're addressing system 
reform, we need everybody on this council with all those perspectives coming together to 
say, here is one place where reform can be aired and tried.  
 
Mr. Kraut Dr. Kalkut has a comment, and then we'll turn to Mr. Holt and his report.  
 
Dr. Kalkut John, thank you for that.  
 
Dr. Kalkut I don't think craziness enters into this. The depth of.  
 
Dr. Rugge It was a rhetorical question.  
 
Dr. Kalkut I'm a clinician, so it's the depth and where the solutions are is daunting. The 
comment about 70% of the visits clinically could be done in a primary care office. Have 
you tried to get into a primary care office recently as a new patient? Mr. Lawrence said 
earlier. I don't remember. Dr. Torres said something similar about how difficult it is to hire 
people. That's true of community organizations, FQHCs, high quality FQHCs and it's true 
of big academic centers. One thing that happened that I don't know if is widely known is 
the resident match occurred about a month ago, 25% of I think about 800 slots for 
emergency room medicine residencies. Some in very good places went unfilled. That's a 
dramatic change over two years ago. That's a workforce issue. To me, it's about the 
magnitude of how a vision of health care or how people see themselves in health care, 
whether it's about an ultrasound tech or a physician, will interact with the system. E.R. was 
one of the most popular residencies for quite a while, and I think it will be again. This may 
be transient, but it shook up a lot of people, including the American College of Emergency 
Medicine. The depth of what you're stepping into, I think, has to be recognized.  
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Dr. Rugge This may be another craziness, but I think having our systems collaborate in 
new ways. Again, some people argue it's not 70%. It's only 50% of volume that should be 
handled elsewhere. We don't have that capacity. What are we going to do about it when 
there's no new money? Here's a crazy idea. The hospitals come together with the primary 
care people and say, no new money. Let's take all the money we're now committing to that 
E.R., send some of it into the primary care settings to those that are patients are diverted. 
Other parts of that money stay with the hospital, even though those services are not being 
delivered there, because those funds are necessary to maintain those facilities. We need 
to bring new thinking and new formulas together. That's going to be much more 
complicated than any of us can do alone. We need to bring the resources to the table to 
make it possible. 
 
Mr. Kraut Patient will actually do what you think it will set up a policy. They will not. In fact, 
you have to remember, a lot of those visits occur at a time when no office is opened. That 
is a major... I mean, you know, and again, it's not us to dissect a problem that has been 
fairly dissected. There's no simple answer. It's very situationally specific in our 
geographies because they have different ecosystems that are functional.  
 
Mr. Kraut Ms. Soto and then Mr. Lawrence. 
 
Ms. Soto You've touched on basically what usually comes under health disparities. 
Whether the access is, you know, you said housing and whether it's transportation. 
Listening to today's report and listening to the report from the Office of Health Equity in 
Human Rights. One of the committees that is being formed and about to start meeting. I 
would imagine it's going to be education and housing and transportation. The other one is 
Dr. Boufford's report on the health agenda. I think we're moving in that direction. A lot of 
work still has to be done. One of my concerns is who can afford to get access to this care? 
I'm glad that oral and mental health is included, one of the initiatives and so forth. Again, 
who has access? Who can afford it? I think those are sort of key things. Now, I may 
understand that I have mental health needs or oral needs, but can I afford to access that 
care  
 
Mr. Lawrence Dr. Rugge, I guess I'm committed insane because this has been an issue 
for me a long time. It's just the sense of craziness also brings you to a dose of reality. That 
at some point, you know, sort of the urgency of how you get from where we are to where 
we need to be. I don't know if there's a role for the council to sound the alarm bell or to 
draft a letter going to the department, to the legislature, to the various health committees of 
the legislature, basically outlining what we see as some of the potential system failure 
that's on the horizon and doing it in a manner which is identified a sense of urgency. We 
hear all of the talk in all of the discussion work groups and everyone is continuing to do 
their little part of it. I don't know if it's all being coordinated in the way that it needs to be to 
effect real world and real time change.  
 
Dr. Rugge I mentioned how appreciative I was about the referral to this council and 
realizing we have, I think now an emerging partnership between the Department of Health 
with the regulatory and legal responsibilities and with this council with some legal 
responsibilities, but also an advisory capacity and a division thing. We need to become 
aware there are some things we can do as the council in partnership with the department 
that the department itself cannot do. One of those is to communicate in just the way you've 
suggested. Should we be drafting memos or letters to  the state leadership, to the 
Governor, to our legislative leaders, expressing our perceptions based upon the diversity 
that this council represents, the range of services we provide, the geography we embrace, 



31 
 

knowing that this is going to take a new level of activity, a new level of effort that up to now 
has not been possible. Because of funding shortages and the level of need and the 
workforce issues have to be achieved.  
 
Mr. Kraut We talked about that and I said, well, let's get the work of the committee done 
so we actually have something tangible. I don't think it's helpful to point out there's a 
problem unless you have solutions that are reasonable. We're hoping is when the 
committee conducts its work it will have some sort of written white paper. It could go Dear 
Commissioner. It would be widely distributed. We're hoping it would result in some of the 
things that you do.  
 
Dr. Rugge Knowing that this committee and this council can't do it all. Part of what we 
need is patient education. Dr. Kalkut suggested that's why the linkage between planning 
and public health.  
 
Mr. Kraut You also have the industry, you have the provider associations, the dental 
association, you have the organised labour. Everybody is trying to focus, but they see it 
from their perspective. 
 
Mr. Kraut Please, I'd like to get Mr. Holt. People have to leave and they want to have this 
last conversation.  
 
Dr. Heslin I think that what Dr. Kalkut said was really important, which is that our hospitals 
are our ultimate safety net. We saw that through COVID. What we're trying to do is to look 
at the system in really a simple way, which is sort of three boxes; pre care, hospital care, 
post care, circular back. Think about it as an accordion. When either end doesn't function 
correctly, the metal catches everything. What we have to start to figure out how to do is to 
strengthen either side of that because as those areas function better on the outpatient 
side, pre-post care never getting to hospital prevention, then that centre area functions 
better and to the point it really is all hospitals are a safety net in the respect of access. 
Because if we don't have them then we're in real trouble. We do have to strengthen the 
areas around them and fund them and build the proper policies and procedures to make 
sure that we can offload the stress so that we're able to have them function when they 
need to.  
 
Mr. Kraut We certainly saw that in March of 2020.  
 
Mr. Kraut Thank you.  
 
Mr. Kraut Mr. Holt, would you introduce for information the last code?  
 
Mr. Holt Yes, Sir.  
 
Mr. Holt Thank you, Mr. Kraut.  
 
Mr. Holt Also at the March 30th Code's Committee meeting, Ms. Morne and Ms. Kim and 
Mr. Riegert from the department presented the inclusion of a health equity impact 
assessment as part of the CON process, regulation for information to the Committee on 
Codes and all are available to the council should there be any additional questions at this 
time.  
 
Mr. Holt Mr. Chairman, that completes my report.  
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Mr. Kraut On the health equity regs there was a fairly robust conversation. It's out for 
public comment, as you heard was being referenced. We have the ability. You have the 
ability also to individually comment on those regs and the organisations that you represent. 
It's going to come back, Tina, into the room for the next cycle, correct.? It'll be for adoption 
at that juncture. We'll see. The only thing I think we asked as part of that, there were a lot 
of questions about how there was going to be guidance accompanying the regs as to 
which applications are in scope, which ones are out of scope. I believe you'll have that 
ready when the regs come back into the room, because  that's where the substance of a 
lot of the questions were not so much what we were doing, but how we were doing, what 
we were doing. I see Deputy Commissioner Morne is on as well. You finished your CDC 
meeting.  
 
Mr. Kraut  Is there any questions here?  
 
Mr. Kraut Mr. Lawrence, then Ms. Monroe.  
 
Mr. Lawrence I guess I just wanted to respond to somewhat. The hospitals are really 
important. I think as the pandemic demonstrated they were critical in saving lives. When I 
look back and I think there was a recent New York Times article on premature death and 
the reduction in life expectancy. In neighborhoods where they had access to medical 
services, I think during the pandemic it was heart disease and cancer remain the number 
one, I guess, cause of death. In poor neighborhoods and among people of color, it was the 
COVID. Part of that was because they had underlying chronic conditions. How do you treat 
underlying chronic conditions? You first treat them with primary care care and with access 
to primary care. That's how you treat those conditions. Conceivably, you could have had a 
better outcome in those neighborhoods if they had greater access to primary care. This 
system has to work completely for everyone.  
 
Dr. Heslin Mr. Lawrence, I 100% agree. As a primary care doctor who actually still sees 
patients, I agree 1,000% with you, which is why what I said was, is that we have to focus 
on the pre care box and the post care box in order to decompress the system. Because if 
we don't fix those two the whole system breaks.  
 
Mr. Kraut Ms. Monroe.  
 
Ms. Monroe Yes.  
 
Ms. Monroe Thank you.  
 
Ms. Monroe I was not able to be at the last meeting, so I didn't hear the discussion. I want 
to talk about what I hope comes out of the regulations and the guidance. We had a chance 
to talk a little bit about that this morning with the good staff from that department. I want to 
equate it to the discussion we just had. Both of those things. We're saying this equity 
report will be in the CON recommendations that come to us. In fact, a report without it's 
being measured against the set of standards to determine whether this particular entity is 
stronger than others or has a sufficient equity program has to be there for us to evaluate it. 
It's just like when we talked about if we see a workforce report from an applicant, how do 
we evaluate whether that's sufficient or not? It has to be evaluated against some set of 
standards or some independent set of information that says this report with this equity 
report or in the case,  this staffing proposal meets certain criteria and we can be confident 
that it will happen the way it says it's going to happen. I'm concerned that a report that just 
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stands on its own and comes in as part of the CON material with no evaluation against 
what is to be expected or what we want to have happen is not going to give us much help 
in evaluating the CON of which this is going to be upheld.  
 
Mr. Kraut That's exactly where we had the conversation.  
 
Ms. Monroe I'm very sorry I missed it.  
 
Mr. Kraut That's not the point saying sorry you missed it.  
 
Mr. Kraut I think that is exactly the questions we ask because there's so many things 
come before us will have no impact. None whatsoever. Certain construction projects, 
certain things we do. That's where we're hoping those, only those things that are 
meaningful. Even in those, and Dr. Boufford kind of made the point no one entity will move 
the needle. None. Because it's so complex of all these other determinants. We're 
committed to having that conversation and particularly understanding where we think 
there's a negative impact. In my opinion, from what I've read, we will not be black and 
white. It will not be very quantitative necessary. It will be more qualitative, but there should 
come up where it truly has a negative impact. That's part of what this is, that you should 
have pause for thought. Again, knowing that this regulation is here and we're going to talk 
about it, it'll self-correct because people will not submit applications that have a negative 
impact. I mean, it'll be interesting to see. If you think about it, the logic of how we 
constructed CON. Nobody puts in a CON that they don't think is going to get approved. 
Nobody. You spend hundreds of thousands of dollars sometimes to put a CON just to get 
here to do a health equity analysis. We're not choosing alternatives. We're only looking at 
this particular project and we're waiting for the department to issue the regs on which 
projects are substantive to that question.  
 
Ms. Monroe Just to pick up on that and what I said, I think that the real question for me is 
how are we going to know whether something is impactful or not?  
 
Mr. Kraut Well, we'll ask the department, because they're going to be the arbiter they have 
to collect the data.  
 
Ms. Monroe What I would like to have before a single project comes to us and we have to 
make that decision is an understanding of what the criteria are for determining whether 
something is impactful or not so that we're fully informed.  
 
Mr. Kraut Recognize there will be many applications that will not be impactful. They'll just 
make that statement. That's all.  
 
Ms. Monroe When they decide or when the department says this is impactful, I think it's 
important for us to be able to say, why are you saying that? What are the criteria that 
you're using to make that decision? That's not part of a regulation. I assume it's going to 
be maybe not even in the guidance.  
 
Mr. Kraut Ms. Kim, maybe you want to address that.  
 
Ms. Kim Thank you for your comments so far.  
 
Ms. Kim  I just quickly want to step back and acknowledge that like public need financial 
feasibility and character and competence, it is significant that now that with this legislation 
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and with statute, we now are going to have a health equity impact assessment component 
that's going to be now considered as part of the CON application. I think that's just simply 
kind of an acknowledgement that there is now a space in which the considerations of the 
independent assessor, which will make an objective assessment of the impacts of a 
project will now be considered for the CON application. We did discuss at the last meeting 
that we are working with our colleagues in OPCHSM with the CON team with respect to 
how this will be evaluated. We are currently developing a dedicated unit here in the Office 
of Health Equity and Human Rights with subject matter experts who will be evaluating the 
information. We are going to be hiring for a data analyst so that the information is not just 
getting lost in a black hole, but we will actually be able to do some on the ground and as 
well as macro level analysis of the data. Much of this is in development, so we can't speak 
to everything that we are thinking about. Very significant to the ways that the committee 
considers the other components of the CON application. The Health Equity Impact 
assessment will offer considerations for the committee to consider when evaluating the 
overall CON application, which we want to just acknowledge is instrument. It's pretty 
critical.  
 
Ms. Monroe I'm very happy to hear that.  
 
Ms. Kim Yes.  
 
Ms. Monroe The only thing I'm asking is that before an application comes to us that has 
that and there's been a determination about that application that we have some orientation 
and training to what you're looking at, how that's going to work, what kind of criteria you're 
using for determining whether there's an impact or not so that we have context. When we 
see it in an individual application there's never any context for us to be able to place that in 
our own thinking. I really want to see an orientation, as I said, to how this is going to work 
and how your internal unit, which is fantastic to hear how that's working, and therefore that 
when an application does come to us, we can say, this is how they looked at it. This is 
what they've done. We can make an informed decision. I'm really happy to hear that.  
 
Dr. Soffel I want to once again express my delight that we actually moving this forward on 
this health equity assessment. I think it's a huge step forward for the State of New York. 
I'm hoping that we can be a national leader on how we think about including health equity 
as we look at our health care delivery system. At the last session you all talked about the 
template that you were developing that would be the tool that these independent 
assessors would be using as they develop their review. Can you give us any sense of 
when we are likely to see that template? It seems to me that that's the meat of the 
process. I think a lot of us are really eager to see exactly how the department will as Ann 
just asked how the department will be assessing what does it mean to be moving the 
needle on health equity either positively or negatively.  
 
Mr. Kraut I would second that because if the first time we see it is when we have to 
approve it, chances are if we have comments we won't approve it. In fact, I guarantee, 
because we need that cycle to get feedback.  
 
Dr. Soffel Just to quickly respond. The program documents, including the template are in 
development and are in draft form. As we have been, We have been regularly meeting 
with the different stakeholders for the Health Equity Impact Assessment Unit and are 
regularly engaging them. those conversations are informing what we are developing. We 
also look forward to what we're getting from the 60 day public comment period. that is a 
great opportunity for folks to weigh in and offer recommendations on what the department 
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can be asking. so far we've done an extensive study of the area of health equity impact 
assessment. It's not a widely practiced practice. We have been doing the study. We are 
following closely what the legislation and the statute asks for when it comes to the scope 
and content of the health equity impact assessment. I don't want to bore you with like 
reading. There's a lot of different components that are articulated in statute. We are closely 
following that language.  
 
Mr. Kraut Since we're sharing it with stakeholder groups, I would argue that we are the 
most important stakeholder group in light of the comments you just heard. Why don't you 
go back and confer. We would like it before. It would be treated in the same way that a 
draft is circulated to us. Maybe you'll get our comments even before it becomes into the 
room for the Code Committee. Because I would argue, given what Ms. Monroe said and 
Dr. Soffel said that we have an interest in this. This is our reg. How you administer it, I 
think we will avoid issues if you hear it. Whether you respond to it another issue, but at 
least hear what they have to say.  
 
Mr. Kraut That's all.  
 
Dr. Soffel It also sort of strikes me as how do you respond to the regulation? It is now out 
for public comment?  
 
Mr. Kraut Yes.  
 
Dr. Soffel It is.  
 
Dr. Soffel  it doesn't have the guidance or the template. It's lacking the substance. How 
are people supposed to respond in the public comment period when in fact, the meat of 
the assessment has not been laid out for us yet?  
 
Ms. Kim Just want to quickly point out that a lot of the scope and the contents are actually 
articulated in the statute. We've discussed that with legal counsel. There's really no need 
to kind of repeat it in the proposed regulation. We feel that the proposed regulation, it 
furthers what is already articulated in statute. We feel that we have what we need in 
statute in order to move forward. Our commitment and our intent is that the programme 
documents will be done by the time the requirement is in effect.  
 
Mr. Kraut Let's get it to us in draft. Because we're meeting on the 15th. The deadline is 
the 23rd. The council doesn't meet till the 29th, so it can't go into effect until we vote. If we 
don't vote, it won't go into effect.  
 
Ms. Kim We'll not the request.  
 
Mr. Kraut Thank you.  
 
Mr. Kraut  Last comment, Dr. Kalkut, and then I just want to have one last comment.  
 
Mr. Kraut Go ahead.  
 
Dr. Kalkut The bulk of the questions you're hearing, including what Ann just asked and Dr. 
Soffel and I think all of us in the last meeting really about how to operationalize this. I think 
you have the tools you need in the legislation. I think what it is giving all of us pause is how 
we get it out, whether there's a template, whether there's a benchmark. Is the independent 
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assessor going to make a judgement that this increases health equity or increases health 
disparities? Is that going to be part of their judgment? The term that's used in the 
legislation is the department, the Commissioner and the council should consider this 
impact. As you said, it's not that different from financial wherewithal, character, 
competency and need.  
 
Mr. Kraut If you think about it's like when we brought stars ratings. We figured out how to 
use it. We'll do the same here. We will.  
 
Dr. Kalkut I think we will over time.  
 
Mr. Kraut Remember, we are the decision maker. We can take this information, discount 
it, give it central thinking. We'll have a lot of options.  
 
Mr. Kraut Mr. Lawrence. 
 
Mr. Lawrence I guess in some respects it's almost like the prevention agenda that we've 
been struggling with and promoting. The question is, how do we get the applicants on 
board? How are they informed? How do they come in and are prepared and understand 
the expectation? I guess that goes to communication strategy, marketing strategy to get 
this out so that it is broadly known across the state that this is a new criteria and so 
everyone is aware of it.  
 
Mr. Kraut I think a lot of people are asking the same question. I think there's a high level of 
awareness. Now, you may correct me based on the conversations you're having. I think 
there's a very high level. The question will be iis the bigger players, the ones that follow 
this. It's some of the little niche players we have to make sure similarly will be aware of 
this. That is going to require communication.  
 
Mr. Lawrence We don't want the applicants being here and then looking like a deer in the 
headlights.  
 
Mr. Kraut You're exempt.  
 
Ms. Kim Deputy Commissioner Morne would like to comment. 
 
Mr. Kraut Deputy Commissioner, we'll give you the final comment.  
 
Deputy Commissioner Morne Are you able to hear me?  
 
Mr. Kraut Go ahead.  
 
Deputy Commissioner Morne I apologize for my video. I'm trying to get the best... 
 
Mr. Kraut We have your audio.  
 
Deputy Commissioner Morne I want to say I have listened to the comments and certainly 
nothing that's been said is something that isn't aligned or consistent with what we have 
been discussing as well. Our goal here, and I hope we've been consistent in our 
messaging is that we are looking to work with the facilities that are impacted by this 
legislation in order for us to do the due diligence as it relates to community input upon a 
facility's need to make a substantial change. I think that in our discussions we're on the 
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same page. The details are what will help us determine that as we move forward. I also 
just want to comment as it relates to orientation, I think that that certainly as we continue to 
do our collective work around health equity orientation on the specific spaces and areas 
that we are looking at for the council makes absolute sense. We will work on doing that so 
that we have a place of starting on the same page. I just want to say thank you for that 
recommendation. Certainly, as we continue to look forward and look at our timeframes, we 
will make sure that all relevant information is shared in a manner that will allow for 
comment in addition to us being able to utilize the public comment to help inform the 
documents that we're preparing as we put this into motion.  
 
Mr. Kraut Well, I think I speak for all of us. We look forward to working with you and the 
team in the most constructive of ways to make this meaningful and valued. We all have the 
same objectives.  
 
Dr. Kalkut Are we allowed to adjourn? 
 
Mr. Kraut No.  
 
All (Laughing) 
 
Mr. Kraut The next meeting of the council is going to be on June 15th and that'll be the 
committee day. On June 29th will be the full meeting. We're going to hold them in New 
York City. I'm pleading with everybody and this is like the group I don't have to plead with 
because you're all here. We have difficulties of acquiring a quorum and maintaining a 
quorum to do our business. I really ask that you try very hard to make sure that you can 
attend. We easily achieve our quorum.  
 
Mr. Kraut With that, may I have a motion to adjourn even though we are lacking a quorum 
to do so?  
 
Mr. Kraut We are adjourned.  
 
Mr. Kraut Thank you very much.  
 
Mr. Kraut Thank you, guys in Albany. Thank you here in New York.  
 
Mr. Kraut Both are in New York City in June. 
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Albany Location – Empire State Plaza, Concourse Level, Meeting Room 6 – Meeting begins at 10:15 a.m. (subject to change upon notice) 
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New York State Department of Health 
Health Equity Impact Assessment Requirement Criteria 
 
Effective June 22, 2023, a Health Equity Impact Assessment (HEIA) will be required as 
part of Certificate of Need (CON) applications submitted by facilities (Applicant), 
pursuant to Public Health Law (PHL) § 2802-b and corresponding regulations at Title 10 
New York Codes, Rules and Regulations (NYCRR) § 400.26. This form must be used 
by the Applicant to determine if a HEIA is required as part of a CON application. 
 
 
Section A. Diagnostic and Treatment Centers (D&TC) - This section should only 
be completed by D&TCs, all other Applicants continue to Section B.  
 
Table A. 
Diagnostic and Treatment Centers for HEIA Requirement Yes No 
Is the Diagnostic and Treatment Center’s patient population less 
than 50% patients enrolled in Medicaid and/or uninsured 
(combined)? 

  

Does the Diagnostic and Treatment Center’s CON application 
include a change in controlling person, principal stockholder, or 
principal member of the facility? 

  

 
• If you checked “no” for both questions in Table A, you do not have to 

complete Section B – this CON application is considered exempt from the HEIA 
requirement. This form with the completed Section A is the only HEIA-related 
document the Applicant will submit with this CON application. Submit this form, 
with the completed Section A, along with the CON application to acknowledge 
that a HEIA is not required. 

 
• If you checked “yes” for either question in Table A, proceed to Section B.  

 
 
Section B. All Article 28 Facilities 
 
Table B. 
Construction or equipment Yes No 
Is the project minor construction or the purchase of equipment, 
subject to Limited Review, AND will result in one or more of the 
following:  

a. Elimination of services or care, and/or;  
b. Reduction of 10%* or greater in the number of certified beds, 

certified services, or operating hours, and/or;  
c. Expansion or addition of 10%* or greater in the number of 

certified beds, certified services or operating hours? 
Per the Limited Review Application Instructions: Pursuant to 10 
NYCRR 710.1(c)(5), minor construction projects with a total project 
cost of less than or equal $15,000,000 for general hospitals and 
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less than or equal to $6,000,000 for all other facilities are eligible for 
a Limited Review. 
Establishment of an operator (new or change in ownership) Yes No 
Is the project an establishment of a new operator or change in 
ownership of an existing operator providing services or care, AND 
will result in one or more of the following:  

a. Elimination of services or care, and/or;  
b. Reduction of 10%* or greater in the number of certified beds, 

certified services, or operating hours, and/or;  
c. Change in location of services or care?  

  

Mergers, consolidations, and creation of, or changes in 
ownership of, an active parent entity 

Yes No 

Is the project a transfer of ownership in the facility that will result in 
one or more of the following:  

a. Elimination of services or care, and/or;  
b. Reduction of 10%* or greater in the number of      
      certified beds, certified services, or operating hours, and/or;  
c. Change in location of services or care?   

  

Acquisitions Yes No 
Is the project to purchase a facility that provides a new or similar 
range of services or care, that will result in one or more of the 
following:  

a. Elimination of services or care, and/or;  
b. Reduction of 10%* or greater in the number of certified beds, 

certified services, or operating hours, and/or;  
c. Change in location of services or care?   

  

All Other Changes to the Operating Certificate Yes No 
Is the project a request to amend the operating certificate that will 
result in one or more of the following: 

a. Elimination of services or care; 
b. Reduction of 10%* or greater in the number of certified beds, 

certified services, or operating hours, and/or; 
c. Expansion or addition of 10%* or greater in the number of 

certified beds, certified services or operating hours, and/or; 
d. Change in location of services or care? 

  

*Calculate the percentage change from the number of certified/authorized beds and/or certified/authorized services (as indicated on 

the facility’s operating certificate) specific to the category of service or care. For example, if a residential health care facility adds two 

ventilator-dependent beds and the facility had none previously, this would exceed the 10% threshold. If a hospital removes 5 out of 

50 maternity certified/authorized beds, this would meet the 10% threshold. 

• If you checked “yes” for one or more questions in Table B, the following 
HEIA documents are required to be completed and submitted along with the 
CON application:  

o HEIA Requirement Criteria with Section B completed 
o HEIA Conflict-of-Interest 
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o HEIA Contract with Independent Entity 
o HEIA Template  
o HEIA Data Tables  
o Full version of the CON Application with redactions, to be shared publicly  

 
• If you checked “no” for all questions in Table B, this form with the completed 

Section B is the only HEIA-related document the Applicant will submit with this 
CON application. Submit this form, with the completed Section B, along with the 
CON application to acknowledge that a HEIA is not required.  
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New York State Department of Health 

Health Equity Impact Assessment Template 

Refer to the Instructions for Health Equity Impact Assessment Template for detailed 
instructions on each section.  

SECTION A. SUMMARY 

1. Title of project   
2. Name of 

Applicant 
 

3. Name of 
Independent 
Entity, including 
lead contact 
and full names 
of individual(s) 
conducting the 
HEIA 

 

4. Description of 
the Independent 
Entity’s 
qualifications 

 

5. Date the Health 
Equity Impact 
Assessment 
(HEIA) started 

 

6. Date the HEIA 
concluded 

 

 

7. Executive summary of project (250 words max) 
   

8. Executive summary of HEIA findings (500 words max)  
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SECTION B: ASSESSMENT 

For all questions in Section B, please include sources, data, and information 
referenced whenever possible. If the Independent Entity determines a question is 
not applicable to the project, write N/A and provide justification. 

STEP 1 – SCOPING 

1. Demographics of service area: Complete the “Scoping Table Sheets 1 and 2” in 
the document “HEIA Data Tables”. Refer to the Instructions for more guidance 
about what each Scoping Table Sheet requires.  

 

2. Medically underserved groups in the service area: Please select the medically 
underserved groups in the service area that will be impacted by the project:  
 Low-income people 
 Racial and ethnic minorities 
 Immigrants  
 Women 
 Lesbian, gay, bisexual, transgender, or other-than-cisgender people 
 People with disabilities 
 Older adults 
 Persons living with a prevalent infectious disease or condition  
 Persons living in rural areas 
 People who are eligible for or receive public health benefits 
 People who do not have third-party health coverage or have inadequate 

third-party health coverage 
 Other people who are unable to obtain health care  
 Not listed (specify): 

 

3. For each medically underserved group (identified above), what source of 
information was used to determine the group would be impacted? What 
information or data was difficult to access or compile for the completion of the 
Health Equity Impact Assessment? 
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4. How does the project impact the unique health needs or quality of life of each 
medically underserved group (identified above)? 

 

5. To what extent do the medically underserved groups (identified above) currently 
use the service(s) or care impacted by or as a result of the project? To what 
extent are the medically underserved groups (identified above) expected to use 
the service(s) or care impacted by or as a result of the project?  

 

6. What is the availability of similar services or care at other facilities in or near the 
Applicant's service area?   

 

7. What are the historical and projected market shares of providers offering similar 
services or care in the Applicant's service area?  

 

8. Summarize the performance of the Applicant in meeting its obligations, if any, 
under Public Health Law § 2807-k (General Hospital Indigent Care Pool) and 
federal regulations requiring the provision of uncompensated care, community 
services, and/or access by minorities and people with disabilities to programs 
receiving federal financial assistance. Will these obligations be affected by 
implementation of the project? If yes, please describe.  

 

9. Are there any physician and professional staffing issues related to the project or 
any anticipated staffing issues that might result from implementation of project? If 
yes, please describe.  

 

10. Are there any civil rights access complaints against the Applicant? If yes, please 
describe.  
 
 

11. Has the Applicant undertaken similar projects/work in the last five years? If yes, 
describe the outcomes and how medically underserved group(s) were impacted 
as a result of the project. Explain why the applicant requires another investment 
in a similar project after recent investments in the past. 

 

STEP 2 – POTENTIAL IMPACTS 
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1. For each medically underserved group identified in Step 1 Question 2, describe 
how the project will:  

a. Improve access to services and health care 
b. Improve health equity 
c. Reduce health disparities 

 

2. For each medically underserved group identified in Step 1 Question 2, describe 
any unintended positive and/or negative impacts to health equity that might occur 
as a result of the project.  

 

3. How will the amount of indigent care, both free and below cost, change (if at all) if 
the project is implemented? Include the current amount of indigent care, both 
free and below cost, provided by the Applicant.  

 

4. Describe the access by public or private transportation, including Applicant-
sponsored transportation services, to the Applicant's service(s) or care if the 
project is implemented.  

 

5. Describe the extent to which implementation of the project will reduce 
architectural barriers for people with mobility impairments.  

 

Meaningful Engagement  

6. List the local health department(s) located within the service area that will be 
impacted by the project. 

 

7. Did the local health department(s) provide information for, or partner with, the 
Independent Entity for the HEIA of this project? 

 

8. Meaningful engagement of stakeholders: Complete the “Meaningful 
Engagement” table in the document titled “HEIA Data Table”. Refer to the 
Instructions for more guidance. 
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9. Based on your findings and expertise, which stakeholders are most affected by 
the project? Has any group(s) representing these stakeholders expressed 
concern the project or offered relevant input? 

 

10. How has the Independent Entity’s engagement of community members informed 
the Health Equity Impact Assessment about who will benefit as well as who will 
be burdened from the project? 

 

11. Did any relevant stakeholders, especially those considered medically 
underserved, not participate in the meaningful engagement portion of the Health 
Equity Impact Assessment? If so, list. 

 

STEP 3 – MITIGATION 

1. If the project is implemented, how does the Applicant plan to foster effective 
communication about the resulting impact(s) to service or care availability to the 
following:   

a. People of limited English-speaking ability 
b. People with speech, hearing or visual impairments 
c. If the Applicant does not have plans to foster effective communication, 

what does the Independent Entity advise? 

 

2. What specific changes are suggested so the project better meets the needs of 
each medically underserved group (identified above)?  

 

3. How can the Applicant engage and consult impacted stakeholders on 
forthcoming changes to the project?  

 

4. How does the project address systemic barriers to equitable access to services 
or care? If it does not, how can the project be modified? 

 

STEP 4 – MONITORING 

1. What are existing mechanisms and measures the Applicant already has in place 
that can be leveraged to monitor the potential impacts of the project?  
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2. What new mechanisms or measures can be created or put in place by the 
Applicant to ensure that the Applicant addresses the findings of the HEIA?  

 

 

STEP 5 – DISSEMINATION 

The Applicant is required to publicly post the CON application and the HEIA on its 
website within one week of acknowledgement by the Department. The Department will 
also publicly post the CON application and the HEIA through NYSE-CON within one 
week of the filing.  

 

OPTIONAL: Is there anything else you would like to add about the health equity impact 
of this project that is not found in the above answers? (250 words max) 
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------------ SECTION BELOW TO BE COMPLETED BY THE APPLICANT ------------ 

 

SECTION C. ACKNOWLEDGEMENT AND MITIGATION PLAN 

Acknowledgment by the Applicant that the Health Equity Impact Assessment was 
reviewed by the facility leadership before submission to the Department. This section is 
to be completed by the Applicant, not the Independent Entity. 

I. Acknowledgement 

I, (APPLICANT), attest that I have reviewed the Health Equity Impact Assessment for 
the (PROJECT TITLE) that has been prepared by the Independent Entity, (NAME OF 
INDEPENDENT ENTITY).  

 

______________________________________ 

Name 

______________________________________ 

Title 

______________________________________ 

Signature 

___________________ 

Date 

 

II. Mitigation Plan 

If the project is approved, how has or will the Applicant mitigate any potential negative 
impacts to medically underserved groups identified in the Health Equity Impact 
Assessment? (1000 words max) 

Please note: this narrative must be made available to the public and posted 
conspicuously on the Applicant’s website until a decision on the application has been 
made.  
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New York State Department of Health 

Instructions for Health Equity Impact Assessment Template  

 

Contents: 

I. Background 
II. Definitions 
III. Instructions 

 

I. BACKGROUND 

What is a Health Equity Impact Assessment (HEIA)? 

Purpose 

The requirement for a Health Equity Impact Assessment was established by New York 
State legislation so that an independent assessment on potential health equity impacts 
of projects proposed by Article 28 health care facilities across New York State can be 
completed and considered as part of the project’s Certificate of Need application.  

Structure 

The standard format of the Health Equity Impact Assessment (“Template”) issued by the 
New York State Department of Health (“Department”) reflects a “stepwise” structure that 
the Independent Entity follows: 

1. Scoping 
2. Potential Impact 
3. Mitigation 
4. Monitoring 
5. Dissemination 

 

II. DEFINITIONS 

Applicant 

The organization, entity, facility, or facility system that is submitting the Certificate of 
Need application for the project. 

Medically underserved group 

Medically underserved groups, as defined in the Health Equity Impact Assessment 
legislation and statute, consist of: 

• Low-income people; 
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• Racial and ethnic minorities; 
• Immigrants; 
• Women; 
• Lesbian, gay, bisexual, transgender, or other-than-cisgender people; 
• People with disabilities; 
• Older adults; 
• Persons living with a prevalent infectious disease or condition; 
• Persons living in rural areas;  
• People who are eligible for or receive public health benefits; 
• People who do not have third-party health coverage or have inadequate third-

party health coverage; and  
• Other people who are unable to obtain health care. 

Tribal Nations are included in “Other people who are unable to obtain health care” 

Health Equity 

The New York State Legislature has defined health equity to mean “measurable 
differences in health status, access to care, and quality of care as determined by race, 
ethnicity, sexual orientation, a preferred language other than English, gender 
expression, disability status, aging population, immigration status, and socioeconomic 
status.”  

Independent Entity 

The organization, entity, business, or individual(s) contracted by the Applicant to 
conduct the Health Equity Impact Assessment for the Applicant’s project.  

Service Area 

Geographical region where the Applicant’s facility is located as well geographical 
regions where populations that use the facility are located. The Service Area should 
match the service area in the Certificate of Need application correlating with this 
Assessment. 

Stakeholders  

Individuals or organizations currently or anticipated to be served by the Applicant’s 
facility, employees of the facility including facility boards or committees, public health 
experts including local health departments, residents of the facility’s service area and 
organizations representing those residents, patients or residents of the facility and their 
representatives, community-based organizations, and community leaders. 

Meaningful engagement 

Providing advance notice to stakeholders and an opportunity for stakeholders to provide 
feedback concerning the facility’s proposed project, including phone calls, community 
forums, surveys, and written statements. Meaningful engagement must be reasonable 
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and culturally competent based on the type of stakeholder being engaged (for example, 
people with disabilities should be offered a range of audiovisual modalities to complete 
an electronic online survey). 

INSTRUCTIONS 

SECTION A. SUMMARY 

1. Title of project 

List the full title of the project as listed on the Applicant’s Certificate of Need 
application. 

2. Name of Applicant 

List the full name (business/DBA name) of the organization/entity/facility/system 
that is submitting the Certificate of Need application for the project. 

3. Name of Independent Entity, including lead contact and full names of 
individuals conducting the HEIA  

List the full name (i.e. business or DBA name, first and last name of individual) of 
the Independent Entity. List the lead contact (email address and phone number) 
for the Independent Entity (could be the President/CEO, or the principal/lead 
investigator) as well as the full names of individuals conducting the HEIA. 

4. Description of the Qualifications of Independent Entity 

Describe and list the qualifications of the Independent Entity staff conducting the 
assessment. Explain expertise and experience in the following mandatory areas, 
including years' of experience for each: health equity, anti-racism, and 
stakeholder and community engagement. If applicable, describe the expertise 
and experience the Independent Entity staff have in: health care access and 
delivery of health care services, and any other relevant areas of expertise or 
background. 

5. Date the Health Equity Impact Assessment started 

List date (MM/DD/YYYY) that the Independent Entity was contracted (I.e. 
effective date of contract, agreement, memorandum of understanding, etc.) by 
the Applicant to conduct the Health Equity Impact Assessment for the proposed 
project. 

6. Date the Health Equity Impact Assessment concluded 

List date (MM/DD/YYYY) that the Independent Entity provided the final Health 
Equity Impact Assessment to the Applicant for review. 

7. Executive summary of project (250 words max) 
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In 250 words or less, provide an executive level summary of the project being 
proposed by the Applicant. What is the purpose and “end goal” of the project?  

8. Executive summary of HEIA findings (500 words max) 
 
In 500 words or less, provide an executive level summary of the findings from the 
Health Equity Impact Assessment. Based on the Independent Entity’s conclusion 
of the data and information from meaningful engagement of the community, what 
is the health equity impact of the project being proposed? Would the project 
make health outcomes, quality of life, and/or quality of care better, the same, or 
worse for medically underserved groups?  
 
The above-stated definitions of health equity is offered as a starting point for how 
the Independent Entity should prepare to answer this question. 

SECTION B: ASSESSMENT  

For all questions in Section B, please include sources, data, and information 
referenced whenever possible. If the Independent Entity determines a question is 
not applicable to the project, write N/A and provide justification. 

STEP 1 – SCOPING 

1. Demographics of service area 

Complete the “Scoping Table” in the document “HEIA Data Tables” as part of the 
HEIA submission. The service area definition should be consistent with the 
Applicant’s definition of how they answer service area in other parts of the 
Certificate of Need application. If the project will result in a change to the service 
area, include demographics for both the current service area and the new service 
area. The purpose of the Scoping Table is to provide demographic information 
about the service area for the project, including:  

• Zip codes/Zip code tabulation area (ZCTAs) associated with the current 
service area 

• Zip codes/ZCTAs associated with the new service area, if applicable 
• Population size of zip codes/ZCTAs in the service area(s) 
• Age distribution of zip codes/ZCTAs in the service area(s) 
• Racial and ethnic makeup of zip codes/ZCTAs in the service area(s) 
• Disability status of people in zip codes/ZCTAs in the service areas(s) 
• Median household income in zip codes/ZCTAs the service area(s) 
• Percent of families in poverty in zip codes/ZCTAs in the service area(s) 
• Percent unemployed in zip codes/ZCTAs in the service area(s) 
• Percent of households with food assistance in zip codes/ZCTAs in the 

service area(s) 
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• Percent of adults (25+) with high school or above in zip codes/ZCTAs in 
the service area(s) 

• Percent insurance coverage in zip codes/ZCTAs in the service area(s) 
• Percent of housing units with no vehicle in zip codes/ZCTAs in the service 

area(s)  

For up-to-date data, the Department suggests the most recent year of the U.S. 
Census American Community Survey 5-year Estimates. General information 
from the U.S. Census on how to acquire data for a specific neighborhood or 
service area is available here. (This general method can be used to compile 
scoping sheet 1.) Information on how to acquire specific variable data from U.S. 
census zip files is available here and here. (This general method can be used to 
compile scoping sheet 2.) 

2. Medically underserved groups in the service area 

Identify which specific medically underserved group(s) in the service area will be 
impacted by the proposed project. The Independent Entity can list a specific 
population or stakeholder that is not covered by the statute’s list of medically 
underserved groups (defined above) by selecting “Not listed” and typing in the 
group or stakeholder. 

3. Sources of information for identification of medically underserved groups 
 

For each medically underserved group (identified in Step 1, Question 2), briefly 
describe the specific source of information used to determine which group(s) are 
impacted (for example, U.S. census data, hospital discharge data, insurance 
claim data, U.S. Health Resource and Services Administration shortage 
designation, stakeholder interviews, secondary sources, medical literature, or 
grey literature, etc.) Describe what kinds of information or data were difficult to 
access or compile for the completion of the Health Equity Impact Assessment. 

  
4. Unique health needs or quality of life of medically underserved groups 

Describe how the project specifically impacts the unique health needs or quality 
of life of individuals in each medically underserved group (identified in Step 1, 
Question 2).  

5. Current and expected utilization by medically underserved groups 

Describe to what extent are the medically underserved groups (identified in Step 
1, Question 2) currently use the service(s) or care impacted by or as a result of 
the project? Describe to what extent are the medically underserved groups 
(identified in Step 1, Question 2) expected to use the service(s) or care impacted 
by or as a result of the project?  

https://www.census.gov/data/academy/data-gems/2020/how-to-access-data-for-your-neighborhood.html
https://www2.census.gov/data/api-documentation/how-to-download-a-table-as-a-csv-file.pdf
https://www.census.gov/content/dam/Census/programs-surveys/acs/guidance/Statistical_Testing_Tool_Tutorial.pdf
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6. Availability of similar services or care 

Provide a brief summary of the availability of similar services or care at nearby 
facilities. The purpose of this question is to 1) understand where else individuals 
can seek and utilize such services if/when there is a disruption of services or 
care during/after the project, and/or 2) to identify projects in an area with an 
existing health care shortage/need. If the project will result in a disruption of 
services or care, provide any plans the Applicant has for assisting patients or 
residents when services/care are down.  

A Health Data NY map including locations of Article 28, Article 36, and Article 40 
health care facilities and programs from the Health Facilities Information System 
(HFIS), can be found here. A U.S. Health Resources and Services Administration 
tool for identifying shortage designation areas can be found here.    

7. Historical and projected market shares 

If applicable, provide information about the historical market shares of providers 
offering similar services or care in the Applicant’s service area. If the market 
shares are anticipated to change with the project, explain those changes in 
market shares. For new facilities, provide the projected market shares. If not 
applicable to the project, write N/A and provide justification. 

8. Performance of obligations 

If applicable, summarize the current performance of the Applicant in meeting its 
obligations, if any, under Public Health Law § 2807-k (General Hospital Indigent 
Care Pool) and federal regulations requiring the provision of uncompensated 
care, community services, and/or access by minorities and people with 
disabilities to programs receiving federal financial assistance. If the Applicant has 
not met any one of these obligations that apply, please describe. If none of these 
obligations and federal regulations do not pertain to the project nor facility, write 
N/A and explain.  

Also describe how these obligations will be affected by the project. Will these 
obligations be affected by implementation of the project? If yes, please describe. 

Regarding community services, suggestions of what can be described are 
community benefit (i.e. grants or resources offered to partners that are to benefit 
the general public) or partnerships with community-based organizations (i.e. 
working with neighboring providers to meet social service needs of patients or 
residents).  

If applicable to the facility, please describe the number of Medicaid or uninsured 
discharges/people served/residents in this facility compared to the total number 
of Medicaid or uninsured discharges/people served/residents in the region. 
Describe how this compares to the total number of licensed medical-surgical 

https://health.data.ny.gov/Health/Health-Facility-Map/875v-tpc8
https://data.hrsa.gov/tools/shortage-area/by-address
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beds/people served/residents for this facility compared to the total number of 
licensed medical-surgical beds/people served/residents in the region.  

9. Project’s impact on staffing 

If applicable, provide a description of any, and to what extent, staffing issues may 
result from the project. This can include, but are not limited to, a decreased 
number of full and part time doctors, nurses, medical assistants, and other 
technicians needed to perform the services or care. Whereas other Schedules 
may ask the Applicant to provide a breakdown of staffing, the purpose of this 
question in the Health Equity Impact Assessment is for a perspective on 
anticipated staffing impacts that could result from the project. If not applicable to 
the project, write N/A and provide justification. 

10. Civil rights access complaints 

If there are civil rights access complaints filed in the last ten years against the 
Applicant with the New York State Division of Human Rights, the U.S. 
Department of Health and Human Services Office of Civil Rights, or any other 
federal, state, or local agency within the last ten years, provide a brief summary 
of the complaints and status of each complaint. Indicate “No” if there are no civil 
rights access complaints filed against the Applicant.  

11. Similar projects/work in the last five years 

If applicable, indicate whether the Applicant has undertaken similar projects/work 
in the last five years. The intent of this question is to better understand whether a 
singular project is related to a broader strategic effort by the facility (I.e. strategic 
plan, series of renovations that will apply to a number of facilities over a period of 
time, etc). If yes, describe the outcomes of the project/work and how medically 
underserved group(s) were impacted as a result of the project/work. If applicable, 
explain why the Applicant proposes another investment in a similar project after 
recent investments in the past. 

Describe whether the Applicant has proposed or completed similar projects/work 
in the last five years. If so, describe the outcomes of similar project/work and how 
medically underserved group(s) were impacted as a result of the project/work? 

STEP 2 – POTENTIAL IMPACTS 

1. Intended impacts on health care access, health equity, and health 
disparities 
 
Provide an assessment of whether, and if so how, the project will: 1) improve 
access to services and health care, 2) improve health equity, and 3) reduce 
health disparities for each medically underserved group identified in Step 1 
Question 2. This question is to understand the intended impacts of the project on 
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medically underserved groups as a whole, so the Independent Entity is welcome 
to describe any other intended impacts that do not necessarily fall under the 
three criteria above. 
 
If applicable to the project, describe specific health outcome, and/oor quality of 
life, and/or safety measures which may be impacted, such as those described in 
New York State’s Health Improvement Plan, the Prevention Agenda. If 
appropriate, include outcome measures available at the sub-county level (such 
as zip code, census tract, minor civil division, etc). Sub-county level data sources 
are available from the Prevention Agenda dashboard, Health Data NY, the New 
York State County/Zip Perinatal Data Profile, and the NYS Cancer Registry and 
Cancer Statistics, as well as other New York State, local and national sources.                 
  

2. Unintended impacts 

For each medically underserved group identified in Step 1 Question 2, provide a 
description of the unintended positive and/or negative impacts the project may 
have on health equity and medically underserved groups. Explain how the project 
could positively or negatively affect medically underserved groups in getting high 
quality, timely, comprehensive, and accessible service or cares. If applicable, 
how would the currently proposed project either compound or mitigate any 
negative impacts from other projects carried over the last five years?   

3. Indigent care 
If applicable, provide a description of the changes that may happen to the 
Applicant’s amount of indigent care if the project is implemented, compared to 
the amount of indigent care provided currently. Indigent care is defined as both 
free and below cost care. If possible, quantify the percent change anticipated 
compared to the current level, such as in the percent change in the number of 
uninsured and low-income people served. If not applicable to the project, write 
N/A and provide justification. 
 

4. Access by transportation 

If applicable, provide a description of the main types (public, private) and sources 
(car, bus, shuttle) of transportation for individuals that currently or are projected 
to utilize the service(s) or care impacted by or as a result of the project. Discuss 
how those main types and sources of transportation may need to change if the 
project is implemented. If not applicable to the project, write N/A and provide 
justification. 

5. Architectural barriers for people with mobility impairments 

If applicable, provide a description of the architectural barriers that currently exist 
in the facility and negatively impact individuals with mobility impairments. 

https://webbi1.health.ny.gov/SASStoredProcess/guest?_program=/EBI/PHIG/apps/dashboard/pa_dashboard&p=sh
https://webbi1.health.ny.gov/SASStoredProcess/guest?_program=/EBI/PHIG/apps/dashboard/pa_dashboard&p=mp&ind_id=pa1_0%20&cos=1
https://health.data.ny.gov/
https://www.health.ny.gov/statistics/chac/perinatal/county/2018-2020/
https://www.health.ny.gov/statistics/chac/perinatal/county/2018-2020/
https://www.health.ny.gov/statistics/cancer/registry/
https://www.health.ny.gov/statistics/cancer/registry/
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Describe the extent to which the project reduces or mitigates existing 
architectural barriers for patients or residents with mobility impairments. If the 
project newly creates or exacerbates existing architectural barriers for people 
with mobility impairments, describe how construction changes to the facility will 
help eliminate or mitigate the architectural barriers. If not applicable to the 
project, write N/A and provide justification. 

Meaningful Engagement 

Local health department(s) that are part of the geographical and/or population service 
area are not required to contribute, collaborate, or comment in the Health Equity Impact 
Assessment. However, the Independent Entity is strongly advised to reach out to the 
local health department(s) to request expertise on a facility’s project or service area.  

The Independent Entity is required to seek, consider, and document the totality of 
voices, input, and perspectives of stakeholders including but not limited to public health 
experts, organizations representing facility staff, community-based organizations, 
community leaders, and residents in the project’s service area.  

6. List of local health department(s) 

List the name(s) of the local health department(s) that are located within the 
service area that will be impacted by the project. This includes local health 
departments that are either within the geographical service area (i.e. the facility is 
within their county) or population service area (i.e. residents from a neighboring 
county travel across county lines to access a particular facility or health-related 
service offered by the Applicant).  

7. Did the local health department(s) provide information for, or partner with, 
the Independent Entity for the HEIA of this project?  

Provide a summary of the outreach to and, if applicable, input from the local 
health department(s) related to the project.  

If the local health department(s) provided information, indicate the point(s) of 
contact and key findings.  

If the local health department(s) did not respond, please indicate lack of 
response. 

If the local health department(s) declined to provide information or participate, 
indicate the reason provided or any context given, as applicable. It is not required 
for a local health department to provide input and/or participate in the Health 
Equity Impact Assessment. Reasons a local health department may not 
participate could be staff capacity or bandwidth at the time.  

8. Meaningful engagement of stakeholders 
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Review and complete the “Meaningful Engagement” table in the document titled 
“HEIA Data Table” as part of the submission. The purpose of this table is to 
provide detail of stakeholders engaged in the Health Equity Impact Assessment. 
The Independent Entity should offer to all stakeholders the opportunity to provide 
a statement (250 word max). If a stakeholder wishes to offer a statement in their 
own words, the Independent Entity must include as submitted. Otherwise, the 
Independent Entity can summarize the high-level topline findings of stakeholders’ 
input and include direct quotes wherever helpful.  

Column 1: Name/Organization 

 Provide the point of contact for the stakeholder organization. Include the 
email address of the person contacted for comment on the HEIA. 

Column 2: What stakeholder group did they represent? 

 List the stakeholder group that the contact person represents. Stakeholder 
groups that must be included: public health experts, organizations representing 
employees of the Applicant, community leaders, residents of the project’s service 
area.  

Column 3: Is this person/group a resident of the project’s service area? 

 Provide a yes or no answer from the drop-down menu for this column.  

Column 4: Method of engagement 

 List the methods of engagement for the person or organization. Methods 
can include but are not limited to: phone calls, in-person and/or virtual community 
forums, electronic, written, or telephonic surveys, written or online statements). 
The Independent Entity is advised to conduct timely engagement that is 
appropriate for the size and scope of project, region, stakeholders, and other 
factors and as needed. The Independent Entity is expected to give reasonable 
advance notice for outreach using any of the methods above.  

Column 5: Date(s) of outreach 

 Include the date of first outreach and any follow-ups that were sent to the 
person or organization for comments. 

Consumers, particularly those considered as medically underserved, are a vital 
part of the meaningful engagement component and should be included in 
community outreach and engagement.  

9. Most affected community members 

Based on your findings and expertise, which stakeholder(s) should be considered 
the most affected by the project? Has any group(s) representing these 
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stakeholders expressed concern with the project or offered relevant input? If 
stakeholders have different perspectives, include a brief description.  

10. Results of engaging community members 

Describe how the Independent Entity’s engagement of community members has 
informed the development of the Health Equity Impact Assessment. What are the 
findings in terms of who will benefit from the project? What are the findings in 
terms of who will be most burdened from the project? 

11. Relevant community members that did not participate 

If there are any relevant stakeholders, especially those considered medically 
underserved, that did not participate in the meaningful engagement portion of the 
Health Equity Impact Assessment, list with any relevant information including the 
Applicant’s historical efforts to engage these stakeholders. 

 

 

STEP 3 – MITIGATION 

1. Effective communication of services or care (language access) 

Based on the findings, describe the ways in which the Applicant can most 
effectively communicate the facility’s services or care to the community. If 
applicable, provide a summary of the Applicant’s intended plans to address 
language access with the proposed project. If applicable, be specific to the 
populations of interest: a) people of limited English-speaking ability and b) people 
with speech, hearing, or visual impairments.  

Generally, how does the Applicant intend to convey what is going to happen at 
the facility to patients or residents? How will the communication be tailored (or 
the outreach be unique) to individuals with Limited English Proficiency (LEP) 
and/or individuals with speech, hearing, or visual impairments? The Independent 
Entity should consider the Applicant’s “usual” means of communication, and 
identify gaps or opportunities to improve general communication to impacted 
stakeholders.  

c) If the Independent Entity determines that the Applicant does not plan to nor is 
able to effectively communicate these services to both populations, what does 
the Independent Entity advise? From the perspective of the Independent Entity, 
what opportunities does the Applicant have to more effectively and competently 
communicate the availability of services or care?   

2. Suggested project changes to better meet medically underserved group 
needs 
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Based on the findings of the HEIA, describe suggested changes to the project so 
the project can better meet the needs of each medically underserved group 
identified in Step 1, Question 2. If applicable, how can the project be improved, 
enhanced, or targeted? Provide a description of modifications, customizations, 
and adaptations that can be undertaken by the Applicant to better deliver 
services or care for medically underserved groups identified. Consider the 
various stakeholders impacted and points brought up by them.  

3. Engaging community members on project changes 

If applicable, provide a summary of community engagement techniques the 
Applicant can utilize to better engage stakeholders about the project and 
forthcoming changes to the project. Make recommendations specific to the 
community or stakeholder of interest. Provide information about best practices for 
community engagement and successes from the meaningful engagement portion 
of the HEIA.  

4. Addressing systemic barriers to equitable access 

Describe how specific components of the project address systemic barriers to 
services or care. Provide a rationale of why those components address systemic 
barriers. If the project increases barriers, describe what parts of the project do so 
and provide an example of how the project can be adapted to decrease systemic 
barriers instead.  

 

 

STEP 4 – MONITORING 

The intent of this section is to incorporate the Independent Entity’s recommendations on 
how the Applicant can monitor the health equity impacts of a project even after the 
project is completed. Under the Health Equity Impact Assessment requirement, the 
Independent Entity is not required to remain contracted with the Applicant for services 
related to monitoring, but rather to offer perspective on ways the Applicant can establish 
monitoring “best practices” on their own. 

1. Existing mechanisms and measures to monitor impacts 
If applicable, describe how the Applicant is currently equipped to keep track of 
health equity impacts even after the project is completed. The Independent Entity 
can identify existing mechanisms and measures (i.e. policies, procedures, 
internal controls, systems, or accountability measures) that the Applicant already 
has in place and can be leveraged to monitor the potential impacts even after the 
project is completed. Describe specific indicators and/or objectives.  
 
Existing mechanisms and measures can include but are not limited to: 
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• Ongoing involvement of a committee or advisory group charged with 
health equity projects 

• Ongoing involvement of a chief equity officer or equity staff and their 
advisement on a facility project 

• Requiring health equity training for staff responsible for the project 
• Contracting a third-party vendor (i.e. consultant) to provide services 

related to monitoring and/or related impact assessments 
• Health equity quality measures built into electronic record systems 
• Health equity related consumer satisfaction surveys 

 
2. Potential mechanisms and measures Applicant can put in place to monitor 

impacts 

List potential evidence-based measures and mechanisms (I.e. policies, 
procedures, internal controls, systems, or accountability measures) that can be 
put in place by the Applicant with respect to the proposed project and can 
address the findings of the Health Equity Impact Assessment. From the 
Independent Entity’s viewpoint, provide any suggestions for mechanisms and 
measures that fit the proposed project well. Describe suggested indicators and/or 
objectives for potential mechanisms and measures.  

Though monitoring by the Applicant nor the Independent Entity is not necessarily 
required, the purpose of this question is to encourage thinking on ways for the 
Applicant to build in potential measures or actions for monitoring.  

Step 4 Question 1 is to identify existing mechanisms already in place, while Step 
4 Question 2 is to identify potential evidence-based mechanisms or practices that 
could be put in place. 

 

STEP 5 – DISSEMINATION 

The Applicant is required to publicly post the CON application and the HEIA on its 
website within one week of acknowledgement by the Department. The Department will 
also publicly post the CON application and the HEIA through NYSE-CON within one 
week of the filing.  

 

OPTIONAL: ADDITIONAL COMMENTS FROM THE INDEPENDENT ENTITY 

In 250 words or less, provide any additional points of information the Independent Entity 
feels is relevant to the proposed project. Add any relevant information that was not 
asked about in the Template but was found through the development of the Health 
Equity Impact Assessment.   



   
 

June 2023   
 

 

SECTION C: ACKNOWLEDGEMENT AND MITIGATION PLAN 

The purpose of Section C is to provide attestation that the Applicant received and 
reviewed the Health Equity Impact Assessment from the Independent Entity. 
Additionally, the Applicant must provide a narrative for how it has, or will, mitigate any 
potential negative impacts to medically underserved groups identified in the Health 
Equity Impact Assessment.  

This narrative must be made available to the public and posted conspicuously on the 
Applicant’s website until a decision on the application has been made by either the 
Commissioner of Health or the Public Health and Health Planning Council, as 
applicable.   
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New York State Department of Health 

Health Equity Impact Assessment Conflict-of-Interest 

This Conflict-of-Interest form must be completed in full, signed by the Independent 
Entity, and submitted with the Health Equity Impact Assessment. 

Section 1 – Definitions 
 
Independent Entity means individual or organization with demonstrated expertise and 
experience in the study of health equity, anti-racism, and community and stakeholder 
engagement, and with preferred expertise and experience in the study of health care 
access or delivery of health care services, able to produce an objective written 
assessment using a standard format of whether, and if so how, the facility’s proposed 
project will impact access to and delivery of health care services, particularly for 
members of medically underserved groups. 
 
Conflict of Interest shall mean having a financial interest in the approval of an 
application or assisting in drafting any part of the application on behalf of the facility, 
other than the health equity assessment.    

 
Section 2 – Independent Entity 
What does it mean for the Independent Entity to have a conflict of interest? For the 
purpose of the Health Equity Impact Assessment, if one or a combination of the 
following apply to the Independent Entity, the Independent Entity HAS a conflict of 
interest and must NOT perform the Health Equity Impact Assessment: 

• The Independent Entity helped compile or write any part of the Certificate of 
Need (CON) application being submitted for this specific project, other than the 
Health Equity Impact Assessment (for example, individual(s) hired to compile the 
Certificate of Need application for the facility’s project cannot be the same 
individual(s) conducting the Health Equity Impact Assessment);  

• The Independent Entity has a financial interest in the outcome of this specific 
project’s Certificate of Need application (i.e. individual is a member of the 
facility’s Board of Directors or advisory board); or  

• The Independent Entity has accepted or will accept a financial gift or incentive 
from the Applicant above fair market value for the cost of performing the Health 
Equity Impact Assessment. 

 
Section 3 – General Information 

A. About the Independent Entity 
1. Name of Independent Entity: ______________ 
2. Is the Independent Entity a division/unit/branch/associate of an 

organization (Y/N)?  
 If yes, indicate the name of the organization: 

_______________ 
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3. Is the Independent Entity able to produce an objective written Health 
Equity Impact Assessment on the facility’s proposed project (Y/N)? 
________________ 

4. Briefly describe the Independent Entity’s previous experience working with 
the Applicant. Has the Independent Entity performed any work for the 
Applicant in the last 5 years? 
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Section 4 – Attestation 
 
I, _________(individual name), having personal knowledge and the authority to execute 
this Conflict of Interest form on behalf of ________(INDEPENDENT ENTITY), do 
hereby attest that the Health Equity Impact Assessment for project _________ 
(PROJECT NAME) provided for __________ (APPLICANT) has been conducted in an 
independent manner and without a conflict of interest as defined in Title 10 NYCRR § 
400.26.  
 
I further attest that the information provided by the INDEPENDENT ENTITY in the 
Health Equity Impact Assessment is true and accurate to the best of my knowledge, and 
fulfills the intent of the Health Equity Impact Assessment requirement.  
 
 
Signature of Independent Entity: __________________________ 
 
Date: __/__/____ 



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Sections 225 and 2803 of the Public Health Law, Sections 2.1 and 

2.5 of Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the State 

of New York are amended, Section 2.6 is repealed and a new Section 2.6 is added, and Section 

405.3 is amended, to be effective upon filing with the Secretary of State, to read as follows: 

 

Subdivision (a) of section 2.1 is amended to read as follows:  

(a) When used in the Public Health Law and in this Chapter, the term infectious, contagious or 

communicable disease, shall be held to include the following diseases and any other disease 

which the commissioner, in the reasonable exercise of his or her medical judgment, determines 

to be communicable, rapidly emergent or a significant threat to public health, provided that the 

disease which is added to this list solely by the commissioner’s authority shall remain on the list 

only if confirmed by the Public Health and Health Planning Council at its next scheduled 

meeting: 

* * * 

[Monkeypox] Mpox 

* * * 

Section 2.5 is amended to read as follows: 

A physician in attendance on a person affected with or suspected of being affected with any of 

the diseases mentioned in this section shall submit to an approved laboratory, or to the laboratory 

of the State Department of Health, for examination of such specimens as may be designated by 
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the State Commissioner of Health, together with data concerning the history and clinical 

manifestations pertinent to the examination: 

* * * 

[Monkeypox] Mpox 

* * * 

Section 2.6 is repealed and replaced as follows: 

2.6 Investigations and Response Activities.  

(a) Except where other procedures are specifically provided in law, every local health authority, 

either personally or through a qualified representative, shall immediately upon receiving a 

report of a case, suspected case, outbreak, or unusual disease, investigate the circumstances 

of such report at any and all public and private places in which the local health authority has 

reason to believe, based on epidemiological or other relevant information available, that such 

places are associated with such disease.  Such investigations and response activities shall, 

consistent with any direction that the State Commissioner of Health may issue: 

(1) Verify the existence of a disease or condition;  

(2) Ascertain the source of the disease-causing agent or condition; 

(3) Identify unreported cases; 

(4) Locate and evaluate contacts of cases and suspected cases, as well as those reasonably 

expected to have been exposed to the disease; 

(5) Collect and submit, or cause to be collected or submitted, for laboratory examination 

such specimens as may furnish necessary or appropriate information for determining the 

source of disease, or to assist with diagnosis; and furnish or cause to be furnished with 
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such specimens pertinent data on forms prescribed by the State Commissioner of Health, 

including but not limited to the history of cases, physical findings and details of the 

epidemiological investigation;  

(6) With the training or assistance of the State Department of Health, examine the processes, 

structures, conditions, machines, apparatus, devices, equipment, records, and material 

within such places that may be relevant to the investigation of disease or condition;  

(7) Instruct a responsible member of a household or entity, as applicable, to implement 

appropriate actions to prevent further spread of a disease; and 

(8) Take any other steps to reduce morbidity and mortality that the local health authority 

determines to be appropriate.  

 

(b) When a case or suspected case of a disease, condition, outbreak, or unusual disease occurs in 

any business, organization, institution, or private home, the person in charge of the business, 

organization, institution or the home owner, as well as any individuals or entities required to 

report pursuant to sections 2.10 and 2.12 of this Part, shall cooperate with the State 

Department of Health and local health authorities in the investigation of such disease, 

condition, outbreak, or unusual disease.  

 

(c) Investigation Updates and Reports. 

(1) Upon request of the State Department of Health, the local health authority shall submit 

updates and reports on outbreak investigations to the State Department of Health.  The 

content, timeframe, and manner of submission of such updates shall be determined by the 

State Department of Health. 
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(2) The local health authority shall complete investigation reports of outbreaks within 30 

days of the conclusion of the investigation in a manner prescribed by the State 

Commissioner of Health, unless the State Commissioner of Health prescribes a different 

time period. 

 

(d) Commissioner authority to lead investigation and response activities. 

(1) The State Commissioner of Health may elect to lead investigation and response activities 

where: 

(i) Residents of multiple jurisdictions within the State are affected by an outbreak of 

a reportable disease, condition, or unusual disease; or  

(ii) Residents in a jurisdiction or jurisdictions within the State and in another state or 

states are affected by an outbreak of a reportable disease, condition, or unusual 

disease; or  

(iii) An outbreak of an unusual disease or a reportable disease or condition involves a 

single jurisdiction with the high potential for statewide impact. 

(2) Where the State Commissioner of Health elects to lead investigation and response 

activities pursuant to paragraph (1) of this subdivision, local health authorities shall take 

all reasonable steps to assist in such investigation and response, including supply of 

personnel, equipment or information. Provided further that the local health authority shall 

take any such action as the State Commissioner of Health deems appropriate and that is 

within the jurisdiction of the local health authority. Any continued investigation or 

response by the local health authority shall be solely pursuant to the direction of the State 

Commissioner of Health, and the State Commissioner of Health shall have access to any 
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investigative materials which were heretofore created by the local health authority. 

 

Paragraph (11) of subdivision (d) of section 405.3 is amended, paragraph (12) is renumbered 

paragraph (13), and a new paragraph (12) is added, to read as follows: 

(d) Records and reports. Any information, records or documents provided to the department shall 

be subject to the applicable provisions of the Public Health Law, Mental Hygiene Law, 

Education Law, and the Public Officers Law in relation to disclosure. The hospital shall maintain 

and furnish to the Department of Health, immediately upon written request, copies of all 

documents, including but not limited to:  

* * * 

(11)  written minutes of each committee's proceedings. These minutes shall include at least the 

following: 

(i)  attendance; 

(ii)  date and duration of the meeting; 

(iii)  synopsis of issues discussed and actions or recommendations made; [and] 

(12) whenever the commissioner determines that there exists an outbreak of a communicable 

disease of high public health consequence pursuant to Part 2 of this Title or other public health 

emergency, such syndromic and disease surveillance data as the commissioner deems 

appropriate, which the hospital shall submit in the manner and form determined by the 

commissioner; and 

(13) any record required to be kept by the provisions of this Part. 
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* * * 

Section 405.3 is amended by adding a new subdivision (g) as follows: 

(g) Whenever the commissioner determines that there exists an outbreak of a communicable 

disease of high public health consequence pursuant to Part 2 of this Title or other public health 

emergency, the commissioner may direct general hospitals, as defined in Article 28 of the public 

health law, and consistent with the federal Emergency Medical Treatment and Labor Act 

(EMTALA), to accept patients pursuant to such procedures and conditions as the commissioner 

may determine appropriate. 
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REGULATORY IMPACT STATEMENT 
 

Statutory Authority: 

 The statutory authority for the regulatory amendments to Part 2 of Title 10 of the Official 

Compilation of Codes, Rules and Regulations of the State of New York is Section 225 of the 

Public Health Law (PHL), which authorizes the Public Health and Health Planning Council 

(PHHPC), subject to the approval of the Commissioner of Health (Commissioner), to establish 

and amend the State Sanitary Code (SSC) provisions related to any matters affecting the security 

of life or health or the preservation and improvement of public health in the State of New York. 

Additionally, Section 2103 of the PHL requires all local health officers to report cases of 

communicable disease to the New York State Department of Health (Department). 

The statutory authority for the proposed amendments to section 405.3 of Title 10 of the 

Official Compilation of Codes, Rules and Regulations of the State of New York is section 2803 

of the PHL, which authorizes PHHPC to adopt and amend rules and regulations, subject to the 

approval of the Commissioner, to implement the purposes and provisions of PHL Article 28, and 

to establish minimum standards governing the operation of health care facilities.  

 

Legislative Objectives: 

 The legislative objective of PHL § 225 is, in part, to protect the public health by 

authorizing PHHPC, with the approval of the Commissioner, to amend the SSC to address public 

health issues related to communicable disease.  

 The legislative objective of PHL § 2803 includes, among other objectives, authorizing 

PHHPC, with the approval of the Commissioner, to adopt regulations concerning the operation 

of facilities licensed pursuant to Article 28 of the PHL, including general hospitals. 



8 
 

Needs and Benefits: 

These regulations update, clarify and strengthen the Department’s authority as well as 

that of local health departments to take specific actions to monitor the spread of disease, 

including actions related to investigation and response to a disease outbreak.   

The following is a summary of the amendments to the Department’s regulations: 

Part 2 Amendments: 

• Amend sections 2.1 and 2.5 to reflect The World Health Organization’s (WHO) 

decision to change the name of “monkeypox” to “Mpox” in an effort to reduce the 

stigma that monkeypox comes with and deal with possible misinformation falsely 

suggesting that monkeys are the main source of spreading the virus.  

• Repeal and replace current section 2.6, related to investigations, to clarify existing 

local health department authority. 

- Sets forth specific actions that local health departments must take to investigate 

a case, suspected case, outbreak, or unusual disease. 

- Requires individuals and entities subject to a public health investigation to 

cooperate with the Department and local health departments. 

- While the Department works collaboratively with local health departments on a 

variety of public health issues, including disease control, this regulation clarifies 

the authority for the Commissioner to lead disease investigation activities under 

certain circumstances (i.e., where there is potential for statewide impact, 

multiple jurisdictions impacted, or impact on one or more New York State 

jurisdictions and another state or states), while working collaboratively with 

impacted local health departments.  In all other situations, local health 
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departments retain the primary authority and responsibility to control 

communicable disease within their respective jurisdictions, with the Department 

providing assistance as needed.   

- Codify in regulation the requirement that local health departments send reports 

to the Department during an outbreak. 

Part 405 Amendments  

• Mandates hospitals to report syndromic surveillance data during an outbreak of a 

communicable disease of high public health consequence or other public health 

emergency. 

• Permits the Commissioner to direct general hospitals to accept patients during an 

outbreak of a communicable disease of high public health consequence or other 

public health emergency, provided it’s done consistent with the federal Emergency 

Medical Treatment and Labor Act (EMTALA). 

 

COSTS: 
 
Costs to Regulated Parties: 

Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 

beyond what local health departments would incur in the absence of these regulations. 

The requirement that hospitals submit syndromic surveillance reports when requested 

during an outbreak is not expected to result in any substantial costs.  Hospitals are already 

regularly and voluntarily submitting data to the Department, and nearly all of them submit such 
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reports electronically.  With regard to the Commissioner directing general hospitals to accept 

patients during an outbreak of a communicable disease of high public health consequence, 

hospitals are already required to adhere to the federal Emergency Medical Treatment and Labor 

Act (EMTALA).  Accordingly, both of these proposed amendments will not impose any 

substantial additional cost to hospitals.  

  

Costs to Local and State Governments: 

 Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 

beyond what local health departments would incur in the absence of these regulations. Further, 

making explicit the Department’s authority to lead investigation activities will result in increased 

coordination of resources, likely resulting in a cost-savings for State and local governments. 

  

Paperwork: 

 Some hospitals may be required to make additional syndromic surveillance reports that 

they are not already making. Otherwise, these regulations do not require any additional 

paperwork.  

 

Local Government Mandates: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. 
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Duplication:  

 There is no duplication in existing State or federal law. 

 

Alternatives: 

 The alternative would be to leave in place the current regulations on disease 

investigation.  However, many of these regulatory provisions have not been updated in fifty 

years and should be modernized to ensure appropriate response to communicable disease 

outbreaks.  

 

Federal Standards: 

States and local governments have primary authority for controlling disease within their 

respective jurisdictions.  Accordingly, there are no federal statutes or regulations that apply to 

disease control within NYS.  

 

Compliance Schedule: 

These emergency regulations will become effective upon filing with the Department of 

State and will expire, unless renewed, 60 days from the date of filing. The Department 

anticipates continuing these emergency regulations until such time as the regulation can be 

finalized for permanent adoption.   
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Contact Person: Katherine Ceroalo 
   New York State Department of Health  
   Bureau of Program Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Room 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX) 
   REGSQNA@health.ny.gov  
  

mailto:REGSQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS 

 
 
Effect on Small Business and Local Government: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. 

 

Compliance Requirements: 

 Under existing regulation, local health departments already have the authority and 

responsibility to take actions to control the spread of disease within their jurisdictions.  The 

proposed amendments clarify these existing authorities and duties. With respect to mandating 

syndromic surveillance reporting during an outbreak of a communicable disease of high public 

health consequence, hospitals are already reporting syndromic surveillance data regularly and 

voluntarily.  

 

Professional Services: 

 It is not expected that any professional services will be needed to comply with this rule. 

 

Compliance Costs:   

Although there are costs associated with disease investigation and response for any 

outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of 

local governments.  As such, these regulations do not impose any substantial additional costs 

beyond what local health departments would incur in the absence of these regulations.  
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 Further, making explicit the Department’s authority to lead investigation activities will 

result in increased coordination of resources, likely resulting in a cost-savings for State and local 

governments. 

 

Economic and Technological Feasibility:   

There are no economic or technological impediments to the rule changes. 

 

Minimizing Adverse Impact: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, any adverse impacts are expected to be minimal.  The 

Department, however, will work with regulated entities to ensure they are aware of the new 

regulations and have the information necessary to comply. 

 

Small Business and Local Government Participation: 

These regulations have been proposed for permanent adoption, so all parties have had an 

opportunity to provide comments during the notice and comment period. 
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RURAL AREA FLEXIBILITY ANALYSIS 
 
Type and Estimated Numbers of Rural Areas: 

While this rule applies uniformly throughout the state, including rural areas, for the 

purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state 

defined by Exec. Law § 481(7) (SAPA § 102(10)).  Per Exec. Law § 481(7), rural areas are 

defined as “counties within the state having less than two hundred thousand population, and the 

municipalities, individuals, institutions, communities, and programs and such other entities or 

resources found therein.  In counties of two hundred thousand or greater population ‘rural areas’ 

means towns with population densities of one hundred fifty persons or less per square mile, and 

the villages, individuals, institutions, communities, programs and such other entities or resources 

as are found therein.” 

The following 44 counties have a population of less than 200,000 based upon 2020 

United States Census data: 

 
Allegany County  Greene County  Schoharie County  
Broome County Hamilton County  Schuyler County 
Cattaraugus County  Herkimer County  Seneca County 
Cayuga County  Jefferson County  St. Lawrence County  
Chautauqua County Lewis County Steuben County 
Chemung County Livingston County Sullivan County  
Chenango County  Madison County  Tioga County  
Clinton County  Montgomery County Tompkins County  
Columbia County  Ontario County Ulster County 
Cortland County Orleans County Warren County  
Delaware County Oswego County  Washington County 
Essex County Otsego County  Wayne County  
Franklin County Putnam County  Wyoming County 
Fulton County  Rensselaer County Yates County 
Genesee County Schenectady County  
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The following counties of have population of 200,000 or greater, and towns with 

population densities of 150 person or fewer per square mile, based upon the United States 

Census estimated county populations for 2010: 

 
Albany County  Monroe County  Orange County  
Dutchess County  Niagara County  Saratoga County  
Erie County Oneida County  Suffolk County  
 Onondaga County   

 
Reporting, Recordkeeping, and Other Compliance Requirements; and Professional 

Services: 

 As the proposed regulations largely clarify existing responsibilities and duties among 

regulated entities and individuals, no additional recordkeeping, compliance requirements, or 

professional services are expected.  With respect to mandating syndromic surveillance reporting 

during an outbreak of a communicable disease of high public health consequence, hospitals are 

already reporting syndromic surveillance data regularly and voluntarily.  Additionally, the 

requirement for local health departments to continually report to the Department during such an 

outbreak is historically a practice that already occurs.  

 

Compliance Costs: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, no initial or annual capital costs of compliance are expected 

above and beyond the cost of compliance for the requirements currently in Parts 2 and 405. 

 

Economic and Technological Feasibility: 

 There are no economic or technological impediments to the rule changes. 
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Minimizing Adverse Impact: 

 As the proposed regulations largely clarify existing responsibility and duties among 

regulated entities and individuals, any adverse impacts are expected to be minimal.  The 

Department, however, will work with local health departments to ensure they are aware of the 

new regulations and have the information necessary to comply. 

 

Rural Area Participation: 

These regulations have been proposed for permanent adoption, so all parties have had an 

opportunity to provide comments during the notice and comment period. 
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JOB IMPACT STATEMENT   

 The Department of Health has determined that this regulatory change will not have a 

substantial adverse impact on jobs and employment, based upon its nature and purpose. 
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EMERGENCY JUSTIFICATION 

Where compliance with routine administrative procedures would be contrary to public 

interest, the State Administrative Procedure Act (SAPA) § 202(6) empowers state agencies to 

adopt emergency regulations necessary for the preservation of public health, safety, or general 

welfare. In this case, compliance with SAPA for filing of this regulation on a non-emergency 

basis, including the requirement for a period of time for public comment, cannot be met because 

to do so would be detrimental to the health and safety of the general public. 

New York continues to experience significant community levels of COVID-19 disease. 

The levels of COVID-19 illness that hospitals are experiencing is close to that of a regular flu 

season, but has been at those levels or higher for more than 40 months in a row. New York still 

has a 7-day average of over 500 reported cases per day, and over 500 people in the hospital 

affected by COVID each day. Regrettably, New York still averages about 7 deaths per day 

associated with COVID-19.    

Severe Acute Respiratory Syndrome Coronavirus -2 (SARS-CoV2) still mutates, 

although the current dominant strain is XBB, a subvariant group of Omicron, new more 

contagious variants continue to emerge. The threat from emerging variants includes their 

unknown virulence affecting morbidity and mortality. It is also unknown how well existing 

vaccines or pharmacotherapeutics will protect against emerging variants. Several monoclonal 

antibody treatments are no longer authorized for use by FDA, because they do not work against 

new Omicron strains. 

In fall and early winter of 2022-23, New York experienced large increases in COVID-19, 

influenza, and respiratory syncytial virus (RSV) that taxed the healthcare system. While this 



20 
 

“tripledemic” has since eased, COVID continues to cause significant morbidity and mortality to 

New Yorkers.   

New York is also uniquely subject to rare diseases, due to its size, congestion, and status 

as a major international travel hub. Earlier this year, as part of an Ebola virus outbreak in 

Uganda, travelers from the country were funneled to five airports in the US, with JFK and 

Newark airports being two of those. If individuals with contacts to known cases were identified, 

measures would need to be taken to protect the public health.  

An outbreak of Marburg virus is currently taking place in Equatorial Guinea, and one just 

ended in Tanzania. Marburg is similar to Ebola and outbreaks like this highlight the ongoing 

outsized roles that New York may have in international infectious disease cases and outbreaks. 

Outbreaks of Lassa fever, Crimean-Congo hemorrhagic fever, measles, Dengue fever, and Zika 

virus are also currently taking place in various parts of the globe. 

 Furthermore, a polio outbreak has affected multiple counties in the State of New York, 

with one paralytic case and detections of genetically related virus in six counties, indicating 

circulation and transmission of the virus likely in hundreds of people. Four polio infections have 

been identified in Israel, with at least one of those resulting in a case of paralytic polio. There is 

significant regular travel that takes place between New York and Israel, with the potential to 

contribute to increased numbers of polio cases in one or the other country. Polio is also being 

actively seen in several other countries around the world. 

The emergency regulations are needed to ensure the continued coordination of 

communicable disease outbreaks between the NYS Department of Health and local health 

departments. In addition, the emergency regulations will ensure the continued reporting by 

hospitals of syndromic surveillance data and ensure that the Commissioner has express authority 
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to direct hospitals to accept patients during an outbreak of a communicable disease of high 

public health consequence.  

 Based on the ongoing burden of multiple outbreaks seen across the state, the Department 

has determined that these regulations are necessary to promulgate on an emergency basis to 

control the spread of communicable diseases in New York State, especially those of high public 

health consequence.  Accordingly, current circumstances necessitate immediate action, and 

pursuant to the State Administrative Procedure Act Section 206(6), a delay in the issuance of 

these emergency regulations would be contrary to public interest.    



Pursuant to the authority vested in the Commissioner of Health by Section 2803 of the Public 

Health Law, Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the 

State of New York is amended by amending sections 405.11 and 415.19, to be effective upon 

filing with the Secretary of State, to read as follows: 

  

Section 405.11 is amended by adding a new subdivision (g) as follows: 

(g) (1) The hospital shall possess and maintain a supply of all necessary items of personal 

protective equipment (PPE) sufficient to protect health care personnel, consistent with federal 

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021. 

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be 

determined by the Department as follows for each type of required PPE: 

(i) for single gloves, fifteen percent, multiplied by the number of the hospital’s staffed beds as 

determined by the Department, multiplied by 550; 

(ii) for gowns, fifteen percent, multiplied by the number of the hospital’s staffed beds as 

determined by the Department, multiplied by 41; 

(iii) for surgical masks, fifteen percent, multiplied by the number of the hospital’s staffed beds as 

determined by the Department, multiplied by 21; and 

(iv) for N95 respirator masks, fifteen percent, multiplied by the number of the hospital’s staffed 

beds as determined by the Department, multiplied by 9.6. 

(3) A hospital shall be considered to possess and maintain the required PPE if: 

(i) it maintains all PPE on-site; or 
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(ii) it maintains PPE off-site, provided that the off-site storage location is within New York State, 

can be accessed by the hospital within at least 24 hours, and the hospital maintains at least a 10-

day supply of all required PPE on-site, as determined by the calculations set forth in paragraph 

(2) of this subdivision.  A hospital may enter into an agreement with a vendor to store off-site 

PPE, provided that such agreement requires the vendor to maintain unduplicated, facility-specific 

stockpiles; the vendor agrees to maintain at least a 60-day supply of all required PPE, or a 90-day 

supply in the event the Commissioner increases the required stockpile amount pursuant to this 

subdivision (less the amount that is stored on site at the facility); and the PPE is accessible by the 

facility 24 hours a day, 7 days a week, year round.  In the event the Department finds a hospital 

has not maintained the required PPE stockpile, it shall not be a defense that the vendor failed to 

maintain the supply. 

(iii) Any PPE stored outside of New York State shall not count toward the facility’s required 60-

day stockpile.  

(4) The Commissioner shall have discretion to increase the stockpile requirement set forth in 

paragraph (1) of this subdivision from 60 days to 90 days where there is a State or local public 

health emergency declared pursuant to Section 24 or 28 of the Executive Law.   Hospitals shall 

possess and maintain the necessary 90-day stockpile of PPE by the deadline set forth by the 

Commissioner. 

(5) The Department shall periodically determine the number of staffed beds in each hospital.  

Hospitals shall have 90 days to come into compliance with the new PPE stockpile requirements, 

as set forth in paragraph (2) of this subdivision, following such determination by the Department.  

Provided further that the Commissioner shall have discretion to determine an applicable bed 
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calculation for a hospital which is different than the number of staffed beds, if circumstances so 

require.  

(6) In order to maximize the shelf life of stockpiled inventory, providers should follow the 

appropriate storage conditions as outlined by manufacturers, and providers are strongly 

encouraged to rotate inventory through regular usage and replace what has been used in order to 

ensure a consistent readiness level and reduce waste.  Expired products should be disposed of 

when their expiration date has passed. Expired products shall not be used to comply with the 

stockpile requirement set forth in paragraph (1) of this subdivision. 

(7) Failure to possess and maintain the required supply of PPE may result in the revocation, 

limitation, or suspension of the hospital’s license; provided, however, that no such revocation, 

limitation, or suspension shall be ordered unless the Department has provided the hospital with a 

fourteen-day grace period, solely for a hospital’s first violation of this section, to achieve 

compliance with the requirement set forth herein. 

(8) In the event a new methodology relating to PPE in hospitals is developed, including but not 

limited to a methodology by the U.S. Department of Health & Human Services, and the 

Commissioner determines that such alternative methodology is appropriate for New York 

hospitals and will adequately protect hospital staff and patients, the Commissioner shall amend 

this subdivision to reflect such new methodology.   
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Section 415.19 is amended by adding a new subdivision (f) as follows: 

(f) (1) The nursing home shall possess and maintain a supply of all necessary items of personal 

protective equipment (PPE) sufficient to protect health care personnel, consistent with federal 

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021. 

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be 

determined by the Department as follows for each type of required PPE: 

(i) for single gloves, the applicable positivity rate, multiplied by the nursing home’s average 

census as determined annually by the Department, multiplied by 24; 

(ii) for gowns, the applicable positivity rate, multiplied by the nursing home’s average census as 

determined annually by the Department, multiplied by 3;  

(iii) for surgical masks, the applicable positivity rate, multiplied by the nursing home’s average 

census as determined annually by the Department, multiplied by 1.5; and 

(iv) for N95 respirator masks, the applicable positivity rate, multiplied by the nursing home’s 

average census as determined annually by the Department, multiplied by 1.4. 

(v) For the purposes of this paragraph, the term “applicable positivity rate” shall mean the greater 

of the following positivity rates: 

(a) The nursing home’s average COVID-19 positivity rate, based on reports made to the 

Department, during the period April 26, 2020 through May 20, 2020; or 

(b) The nursing home’s average COVID-19 positivity rate, based on reports made to the 

Department, during the period January 3, 2021 through January 31, 2021; or 
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(c) 20.15 percent, representing the highest Regional Economic Development Council average 

COVID-19 positivity rate, as reported to the Department, during the periods April 26, 2020 

through May 20, 2020 and January 3, 2021 through January 31, 2021. 

(d)  In the case of nursing homes previously designated by the Department as a COVID-positive 

only facility, the term “applicable positivity rate” shall be as defined in clause (c) of this 

subparagraph.  

(3) A nursing home shall be considered to possess and maintain the required PPE if: 

(i) it maintains all PPE on-site; or 

(ii) it maintains PPE off-site, provided that the off-site storage location is within New York State, 

can be accessed by the nursing home within at least 24 hours, and the nursing home maintains at 

least a 10-day supply of all required PPE on-site, as determined by the calculations set forth in 

paragraph (2) of this subdivision.  A nursing home may enter into an agreement with a vendor to 

store off-site PPE, provided that such agreement requires the vendor to maintain unduplicated, 

facility-specific stockpiles, the vendor agrees to maintain at least a 60-day supply of all required 

PPE (less the amount that is stored on-site at the facility), and the PPE is accessible by the 

facility 24 hours a day, 7 days a week, year round.  In the event the Department finds a nursing 

home has not maintained the required PPE stockpile, it shall not be a defense that the vendor 

failed to maintain the supply. 

(iii) Any PPE stored outside of New York State shall not count toward the facility’s required 60-

day stockpile.  

(4) The Department shall determine the nursing home’s average census annually, by January 1st 

of each year, and shall communicate such determination to each facility.  Nursing homes shall 
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have 90 days to come into compliance with the new PPE stockpile requirements, as set forth in 

paragraph (2) of this subdivision, following such determination by the Department.  

(5) In order to maximize the shelf life of stockpiled inventory, providers should follow the 

appropriate storage conditions as outlined by manufacturers, and providers are strongly 

encouraged to rotate inventory through regular usage and replace what has been used in order to 

ensure a consistent readiness level and reduce waste.  Expired products should be disposed of 

when their expiration date has passed. Expired products shall not be used to comply with the 

stockpile requirement set forth in paragraph (1) of this subdivision. 

(6) Failure to possess and maintain the required supply of PPE may result in the revocation, 

limitation, or suspension of the nursing home’s license; provided, however, that no such 

revocation, limitation, or suspension shall be ordered unless the Department has provided the 

nursing home with a fourteen day grace period, solely for a nursing home’s first violation of this 

section, to achieve compliance with the requirement set forth herein. 

(7) In the event a new methodology relating to PPE in Residential Health Care Facilities is 

developed, including but not limited to a methodology by the U.S. Department of Health & 

Human Services, and the Commissioner determines that such alternative methodology is 

appropriate for New York nursing homes and will adequately protect facility staff and patients, 

the Commissioner shall amend this subdivision to reflect such new methodology.   
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REGULATORY IMPACT STATEMENT 
 

Statutory Authority: 

 Section 2803 of the Public Health Law (PHL) authorizes the promulgation of such 

regulations as may be necessary to implement the purposes and provisions of PHL Article 

28, including the establishment of minimum standards governing the operation of health 

care facilities, including hospitals and nursing homes. 

 
Legislative Objectives: 

 The legislative objectives of PHL Article 28 include the protection and promotion 

of the health of the residents of the State by requiring the efficient provision and proper 

utilization of health services, of the highest quality at a reasonable cost. 

 
Needs and Benefits: 

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory 

symptoms, including fever, cough, and difficulty breathing.  People infected with COVID-19 

have had symptoms ranging from those that are mild (like a common cold) to severe pneumonia 

that requires medical care in a general hospital and can be fatal, with a disproportionate risk of 

severe illness for older adults and/or those who have serious underlying medical health 

conditions.   

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19 

outbreak as a Public Health Emergency of International Concern. On a national level, the 

Secretary of Health and Human Services determined on January 31, 2020 that as a result of 

confirmed cases of COVID-19 in the United States, a public health emergency existed and had 

existed since January 27, 2020, nationwide.  Thereafter, the situation rapidly evolved throughout 
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the world, with many countries, including the United States, quickly progressing from the 

identification of travel-associated cases to person-to-person transmission among close contacts of 

travel-associated cases, and finally to widespread community transmission of COVID-19.   

In order for hospital and nursing home staff to safely provide care for COVID-19 positive 

patients and residents, or patients and residents infected with another communicable disease, 

while ensuring that they themselves do not become infected with COVID-19 or any other 

communicable disease, it is critically important that personal protective equipment (PPE), 

including masks, gloves, respirators, face shields and gowns, is readily available and are used. 

Therefore, as a result of global PPE shortages at the outset of the State of Emergency, New York 

State provided general hospitals, nursing homes, and other medical facilities with PPE from the 

State’s emergency stockpile from the beginning of the COVID-19 outbreak.  However, hospitals 

and nursing homes must ensure sufficient PPE stockpiles exist for any future communicable 

disease outbreaks to ensure each facility is adequately prepared to protect its staff and patients or 

residents, without needing to rely on the State’s emergency stockpile. 

Based on the foregoing, the Department has made the determination that this emergency 

regulation is necessary to ensure that all general hospitals and nursing homes maintain a 60-day 

supply of PPE to ensure that sufficient PPE is available in the event of a continuation or 

resurgence of the COVID-19 outbreak or another communicable disease outbreak. 

 
COSTS: 
 
Costs to Regulated Parties: 

The purpose of this regulation is to require general hospitals and nursing homes to 

maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of 

PPE will vary depending on the number of staff working at each facility.  However, the 
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Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as 

part of their routine operations; while facilities must maintain the requisite stockpile at all times 

in the event of an emergency need, facilities are strongly encouraged to rotate through their 

stockpiles routinely to ensure the PPE does not expire and is replaced with new PPE, thereby 

helping to balance facility expenditures over time and reduce waste.  Further, in the event of an 

emergency need, hospitals and nursing homes are expected to tap into their stockpiles; as such, 

hospitals and nursing homes will ultimately use equipment which would have been purchased 

had a stockpile not existed, thereby mitigating overall costs.  Moreover, nursing homes are 

statutorily obligated to maintain or contract to have at least a two-month supply of PPE pursuant 

to Public Health Law section 2803(12).  As such, this regulation imposes no long-term additional 

costs to regulated parties. 

 

Costs to Local and State Governments: 

 This regulation will not impact local or State governments unless they operate a general 

hospital or nursing home, in which case costs will be the same as costs for private entities. 

 

Costs to the Department of Health: 

 This regulation will not result in any additional operational costs to the Department of 

Health. 

 

Paperwork: 

 This regulation imposes no addition paperwork.  
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Local Government Mandates: 

 General hospitals and nursing homes operated by local governments will be affected and 

will be subject to the same requirements as any other general hospital licensed under PHL 

Article 28.  

 

Duplication:  

 These regulations do not duplicate any State or federal rules. 

 

Alternatives: 

 The Department believes that promulgation of this regulation is the most effective means 

of ensuring that general hospitals and nursing homes have adequate stockpiles of PPE necessary 

to protect hospital staff from communicable diseases, compared to any alternate course of action. 

 

Federal Standards: 

 No federal standards apply to stockpiling of such equipment at hospitals.  

 

Compliance Schedule: 

The regulations will become effective upon filing with the Secretary of State.  These 

regulations are expected to be proposed for permanent adoption at a future meeting of the Public 

Health and Health Planning Council. 
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Contact Person: Katherine Ceroalo 
   New York State Department of Health  
   Bureau of Program Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Room 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX) 
   REGSQNA@health.ny.gov  
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REGULATORY FLEXIBILITY ANALYSIS 

 
 
Effect on Small Business and Local Government: 

 This regulation will not impact local governments or small businesses unless they 

operate a general hospital or a nursing home. Currently there are five general hospitals in New 

York that employ less than 100 staff and qualify as small businesses, and there are 79 nursing 

homes in New York qualify as small businesses given that they employ less than 100 staff. 

 

Compliance Requirements: 

These regulations require all general hospitals and nursing homes to purchase and 

maintain adequate stockpiles of PPE, including but not limited to masks, respirators, face shields 

and gowns. 

 

Professional Services: 

 It is not expected that any professional services will be needed to comply with this rule. 

 

Compliance Costs:   

The purpose of this regulation is to require general hospitals and nursing homes to 

maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of 

PPE will vary depending on the number of staff working at each covered facility.  However, the 

Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as 

part of their routine operations; while facilities must maintain the requisite stockpile at all times 

in the event of an emergency need, facilities are strongly encouraged to rotate through their 

stockpiles routinely to ensure the PPE does not expire and is replaced with new PPE, thereby 
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helping to balance facility expenditures over time and reduce waste.  Further, in the event of an 

emergency need, hospitals and nursing homes are expected to tap into their stockpiles; as such, 

hospitals and nursing homes will ultimately use equipment which would have been purchased 

had a stockpile not existed, thereby mitigating overall costs.  Moreover, nursing homes are 

statutorily obligated to maintain or contract to have at least a two-month supply of PPE pursuant 

to Public Health Law section 2803(12).  As such, this regulation imposes no long-term additional 

costs to regulated parties. 

 

Economic and Technological Feasibility:   

There are no economic or technological impediments to the rule changes. 

 

Minimizing Adverse Impact: 

The Department anticipates that any adverse impacts will be minimal, as both hospitals 

and nursing homes have already mobilized their stockpiling efforts since early 2020, when the 

spread of the COVID-19 virus was first recognized in New York State, including through two 

surges of the COVID-19 pandemic.  As such, the continuance of these stockpiling requirements 

is not expected to create any additional adverse impact on hospitals or nursing homes.  

Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in 

Public Health Law section 2803(12) to maintain a two-month PPE supply. 

 

Small Business and Local Government Participation: 

The Department contacted hospital and nursing home associations, individual hospitals 

and health systems, and health care labor unions for input regarding these regulations and the 
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underlying methodology.  Input from these stakeholders has been incorporated into the 

regulations.   
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RURAL AREA FLEXIBILITY ANALYSIS 
 
Type and Estimated Numbers of Rural Areas: 

Although this rule applies uniformly throughout the state, including rural areas, for the 

purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state 

defined by Exec. Law § 481(7) (SAPA § 102(10)).  Per Exec. Law § 481(7), rural areas are 

defined as “counties within the state having less than two hundred thousand population, and the 

municipalities, individuals, institutions, communities, and programs and such other entities or 

resources found therein.  In counties of two hundred thousand or greater population ‘rural areas’ 

means towns with population densities of one hundred fifty persons or less per square mile, and 

the villages, individuals, institutions, communities, programs and such other entities or resources 

as are found therein.” 

The following 43 counties have a population of less than 200,000 based upon the United 

States Census estimated county populations for 2010: 

 
Allegany County  Greene County  Schoharie County  

Cattaraugus County  Hamilton County  Schuyler County 

Cayuga County  Herkimer County  Seneca County 

Chautauqua County Jefferson County  St. Lawrence County  

Chemung County Lewis County Steuben County 

Chenango County  Livingston County Sullivan County  

Clinton County  Madison County  Tioga County  

Columbia County  Montgomery County Tompkins County  

Cortland County Ontario County Ulster County 

Delaware County Orleans County Warren County  

Essex County Oswego County  Washington County 
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Franklin County Otsego County  Wayne County  

Fulton County  Putnam County  Wyoming County 

Genesee County Rensselaer County Yates County 

  Schenectady County  

 
The following counties of have population of 200,000 or greater, and towns with 

population densities of 150 person or fewer per square mile, based upon the United States 

Census estimated county populations for 2010: 

 
Albany County  Monroe County  Orange County  

Broome County  Niagara County  Saratoga County  

Dutchess County  Oneida County  Suffolk County  

Erie County Onondaga County   

 
 There are 47 general hospitals located in rural areas as well as several licensed nursing 
homes. 
 
Reporting, Recordkeeping, and Other Compliance Requirements; and Professional 

Services: 

These regulations require all general hospitals and nursing homes, including those in 

rural areas, to purchase and maintain adequate stockpiles of PPE, including but not limited to 

masks, respirators, face shields and gowns. 

 

Compliance Costs: 

The purpose of this regulation is to require general hospitals and nursing homes to 

maintain adequate stockpiles of PPE.  The initial cost to facilities as they establish stockpiles of 

PPE will vary depending on the number of staff working at each facility.  However, the 

Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as 
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part of their routine operations; while facilities must maintain the requisite stockpile at all times 

in the event of an emergency need, facilities are expected to rotate through their stockpiles 

routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to 

balance facility expenditures over time and reduce waste.  Further, in the event of an emergency 

need, hospitals and nursing homes are expected to tap into their stockpiles; as such, hospitals and 

nursing homes will ultimately use equipment which would have been purchased had a stockpile 

not existed, thereby mitigating overall costs.  Moreover, nursing homes are statutorily obligated 

to maintain or contract to have at least a two-month supply of PPE pursuant to Public Health 

Law section 2803(12).  Therefore, this regulation imposes no long-term additional costs to 

regulated parties. 

 

Economic and Technological Feasibility: 

 There are no economic or technological impediments to the rule changes. 

 

Minimizing Adverse Impact: 

The Department anticipates that any adverse impacts will be minimal, as both hospitals 

and nursing homes have already mobilized their stockpiling efforts since early 2020, when the 

spread of the COVID-19 virus was first recognized in New York State, including through two 

surges of the COVID-19 pandemic.  As such, the continuance of these stockpiling requirements 

is not expected to create any additional adverse impact on hospitals or nursing homes.  

Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in 

Public Health Law section 2803(12) to maintain a two-month PPE supply. 
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Rural Area Participation: 

The Department contacted hospital and nursing home associations, individual hospitals 

and health systems, and health care labor unions for input regarding these regulations and the 

underlying methodology, including associations representing facilities in rural areas of the State.  

Input from these stakeholders has been incorporated into the regulations.   
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT 

A Job Impact Statement for these regulations is not being submitted because it is apparent 

from the nature and purposes of the amendments that they will not have a substantial adverse 

impact on jobs and/or employment opportunities. 
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EMERGENCY JUSTIFICATION 

These regulations are needed on an emergency basis to ensure hospital and nursing home 

staff, as well as the patients and residents for whom they provide care, are adequately protected 

during the 2019 Coronavirus (COVID-19) or another communicable disease outbreak.  These 

regulations are specifically meant to address the lessons learned in New York State from 2020 to 

2021 during the COVID-19 pandemic with respect to PPE.  Notwithstanding the end of the State 

disaster emergencies relating to COVID-19, infections in nursing homes across the state persist 

and hospitals remain at the front lines of response.  Further, a possible resurgence of COVID-19 

or another communicable disease outbreak, and possible interruptions to the PPE supply chain 

again as seen during the COVID-19 pandemic, necessitates that hospitals and nursing homes 

continue to have an adequate supply of PPE to protect these vulnerable populations and the staff 

who provide care. 

New York State first identified COVID-19 cases on March 1, 2020 and thereafter became 

the national epicenter of the outbreak.  However, as a result of global PPE shortages, many 

hospitals and nursing homes in New York State had difficulty obtaining adequate PPE necessary 

to care for their patients and residents.  New York State provided general hospitals, nursing 

homes, and other medical facilities with PPE from the State’s emergency stockpile from the 

beginning of the COVID-19 outbreak.  

These regulations are needed on an emergency basis to ensure that hospitals and nursing 

homes Statewide do not again find themselves in need of PPE from the State’s stockpile should 

another communicable disease outbreak occur, COVID-19 or otherwise.  It is critically important 

that PPE, including masks, gloves, respirators, face shields and gowns, is readily available and 

used when needed, as hospital and nursing home staff must don all required PPE to safely 
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provide care for patients and residents with communicable diseases, while ensuring that they 

themselves do not become infected with a communicable disease.   

Based on the foregoing, the Department has made the determination that this emergency 

regulation is necessary to ensure that all general hospitals and nursing homes maintain a 60-day 

supply of PPE to ensure that sufficient PPE is available in the event of a resurgence of COVID-

19 or another communicable disease outbreak. 

 Of note, the regulations, although effective for 60 days by law, include an early 

termination provision requiring the Commissioner to amend the regulations to follow an 

alternative PPE stockpile methodology, in the event a new methodology relating to PPE in 

hospitals and/or Residential Health Care Facilities is developed and the Commissioner 

determines that such alternative methodology is appropriate for New York hospitals and nursing 

homes and will adequately protect facility staff and patients.   

 

 



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Sections 2803 and 2805-t(5) of the Public Health Law, sections 

400.25, 405.5, 405.12, 405.19, 405.21, 405.22, and 405.31 of Title 10 (Health) of the Official 

Compilation of Codes, Rules and Regulations of the State of New York are hereby amended, to 

be effective upon filing a Notice of Adoption in the New York State Register, to read as follows:  

 

Section 400.25 of Title 10 is amended by adding a new subdivision (g) to read as follows: 

(g) General hospitals shall submit information for complying with the reporting requirements 

of Public Health Law Section 2805-t(17)(a)(i), (ii) and (iii), allowing patients and the public to 

clearly understand and compare staffing patterns and actual levels of staffing across facilities. 

Such information shall be filed with the department by filling out the General Hospital Clinical 

Staffing Plan Template using an electronic reporting system designated by the department.  

 

Subdivision (a) of section 405.5 of Title 10 is amended to read as follows: 

(a) Organization and staffing. 

(1) The hospital shall have a written nursing service plan of administrative authority 

and delineation of responsibilities. The director of the nursing service shall be a 

licensed registered professional nurse who is qualified by training and experience 

for such position. [He or she] The director of the nursing service shall be 

responsible for the operation of the service, including developing [a plan] such 

nursing service plan to be approved by the hospital for determining the types and 

numbers of nursing personnel and staff necessary to provide nursing care for all 
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areas of the hospital in accordance with the hospital’s clinical staffing plan as 

provided in paragraph (8) of this subdivision. 

* * * 

(8) Hospitals must establish and maintain a clinical staffing committee as provided in 

section 2805-t of the Public Health Law. The clinical staffing committee shall 

develop and oversee the implementation of an annual clinical staffing plan. The 

clinical staffing plan shall delineate intensive care and critical care units of the 

hospital. The clinical staffing plan shall include specific staffing for each patient 

care unit and work shift and shall be based on the needs of patients. Staffing plans 

shall include specific guidelines or ratios, matrices, or grids indicating how many 

patients are assigned to each registered nurse and the number of nurses and 

ancillary nursing personnel to be present on each unit and shift. Ancillary nursing 

personnel includes, but is not limited to, certified nurse assistants, patient care 

technicians, and other non-licensed members of the frontline team assisting with 

nursing tasks. Each hospital shall adopt and submit its first clinical staffing plan 

under this paragraph no later than July 1, 2022, and annually thereafter. 

Beginning January 1, 2023, and annually thereafter, each hospital shall implement 

the clinical staffing plan adopted by July 1 of the prior calendar year, and any 

subsequent amendments, and assign personnel to each patient care unit in 

accordance with the plan. Factors to be considered and incorporated in the 

development of the clinical staffing plan shall include, but are not limited to: 

(i) census, including total numbers of patients on the unit on each shift and 

activity such as patient discharges, admissions, and transfers; 
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(ii) measures of acuity and intensity of all patients and nature of the care to be 

delivered on each unit and shift; 

(iii) skill mix; 

(iv) the availability, level of experience, and specialty certification or training 

of nursing personnel providing patient care, including charge nurses, on 

each unit and shift; 

(v) the need for specialized or intensive equipment; 

(vi) the architecture and geography of the patient care unit, including but not 

limited to placement of patient rooms, treatment areas, nursing stations, 

medication preparation areas, and equipment; 

(vii) mechanisms and procedures to provide for one-to-one patient observation, 

when needed, for patients on psychiatric or other units as appropriate; 

(viii) other special characteristics of the unit or community patient population, 

including age, cultural and linguistic diversity and needs, functional 

ability, communication skills, and other relevant social or socio-economic 

factors; 

(ix) measures to increase worker and patient safety, which could include 

measures to improve patient throughput; 

(x) staffing guidelines adopted or published by other states or local 

jurisdictions, national nursing professional associations, specialty nursing 

organizations, and other health professional organizations; 
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(xi) availability of other personnel supporting nursing services on the unit; 

(xii) waiver of plan requirements in the case of unforeseeable emergency 

circumstances as defined in subdivision fourteen of section 2805-t of the 

Public Health Law; 

(xiii) coverage to enable registered nurses, licensed practical nurses, and 

ancillary staff to take meal and rest breaks, planned time off, and 

unplanned absences that are reasonably foreseeable as required by law or 

the terms of an applicable collective bargaining agreement, if any, 

between the general hospital and a representative of the nursing or 

ancillary staff; 

(xiv) the nursing quality indicators required under section 400.25 of this Title; 

(xv) general hospital finances and resources; and 

(xvi) provisions for limited short-term adjustments made by appropriate general 

hospital personnel overseeing patient care operations to the staffing levels 

required by the plan, necessary to account for unexpected changes in 

circumstances that are to be of limited duration. 

 

Paragraph (1) of subdivision (a) of section 405.12 of Title 10 is amended to read as follows: 

(1) The operating room shall be supervised by a registered professional nurse or physician 

who the hospital finds qualified by training and experience for this role. 
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(i) Nursing personnel shall be on duty in sufficient number for the surgical suite in 

accordance with the needs of patients and the complexity of services they are to 

receive and in accordance with the annual clinical staffing plan established under 

paragraph (8) of subdivision (a) of section 405.5 of this Title. 

* * * 

Paragraph (2) of subdivision (d) of section 405.19 of Title 10 is amended to read as follows: 

(2) Nursing services shall be in accordance with the annual clinical staffing plan established 

under paragraph (8) of subdivision (a) of section 405.5 of this Title. In addition: 

* * * 

Subparagraph (iv) of paragraph (2) of subdivision (d) of section 405.21 is amended to read as 

follows: 

(iv) Level II, Level III and RPC perinatal care services shall maintain a nursing staff in 

accordance with the annual clinical staffing plan established under paragraph (8) of subdivision 

(a) of section 405.5 of this Title that is appropriately trained and adequate in size to provide 

specialized care to distressed [mothers and infants] patients. The number of patient care staff on 

duty during any shift shall reflect the volume and [nature] acuity of patient services being 

provided during that shift. 

 

Subdivisions (a), (b), and (d) of section 405.22 of Title 10 are amended to read as follows: 

(a) General provisions. Critical care and special care services are those services which are 

organized and provided for patients requiring care on a concentrated or continuous basis to meet 
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special health care needs. Each service shall be provided with a concentration of professional 

staff and supportive services that are appropriate to the scope of services provided. 

* * * 

(5) Minimum nurse to patient ratios for intensive care and critical care patients. There shall be a 

minimum of one registered professional nurse assigned to care for every two patients that an 

attending practitioner determines to require intensive or critical care. 

(i) The minimum registered professional nurse-to-patient ratio set forth in this subdivision shall 

apply whenever the attending practitioner determines that the condition and medical needs of the 

patient requires admission to an intensive care unit (ICU) or critical care unit (CCU), and 

considers the continued need for that level of care based on ongoing assessments. The minimum 

staffing standard or ratio provided to a patient in an ICU or CCU shall be based on patient acuity, 

as determined by the attending practitioner and not solely based on the location of the patient.  

(ii) The minimum staffing requirements of this subdivision shall not apply to a patient when: 

(a) the attending practitioner has determined that a patient in the ICU or CCU no longer requires 

intensive or critical care or the patient is awaiting transfer to a lower level of care unit; or  

(b) a patient is placed in the ICU or CCU when an acute care or other inpatient service bed is not 

available and the attending practitioner has determined that the patient in the ICU or CCU does 

not require intensive or critical care; 

(iii) Complaints of potential violations of this subdivision shall be made to the clinical staffing 

committee.  Complaints of potential violations of this subdivision, that have first been submitted 
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to the clinical staffing committee, may be made to the department if they remain unresolved by 

the clinical staffing committee after 90 days have elapsed. 

(b) Pediatric Intensive Care Unit (PICU) Services. 

* * * 

(2) General. 

* * * 

(ii) Organization and Direction. The PICU shall be directed by a board certified pediatric 

medical, surgical, or anesthesiology critical care/intensivist physician who shall be responsible 

for the organization and delivery of PICU care and has specialized training and demonstrated 

competence in pediatric critical care. Such physician in conjunction with the nursing leadership 

responsible for the PICU shall participate in administrative aspects of the PICU. Such 

responsibilities shall include development and annual review of PICU policies and procedures, 

oversight of patient care, quality improvement activities, and staff training and development. 

* * * 

(d) The PICU shall provide registered professional nursing staffing sufficient to meet critically ill 

or injured pediatric patient needs, ensure patient safety and provide quality care, and that meets 

the ICU clinical staffing plan requirements in subdivision (c) of this section. 

* * * 

(d) Burn unit/center. 

(1) Personnel and staffing. 
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(i) A burn unit/center shall designate a director who is a board-certified or board-admissible 

general or plastic surgeon with one additional year of specialized training in burn therapy or 

equivalent experience in burn patient care. 

(ii) Staff for the burn unit/center shall be in accordance with the annual clinical staffing plan 

established under paragraph (8) of subdivision (a) of section 405.5 of this Title and shall include: 

* * * 

Paragraph (5) of subdivision (p) of section 405.31 of Title 10 is amended to read as follows: 

(5) Nursing Minimum Staffing Requirements. Nurse staffing shall be in accordance with the 

annual clinical staffing plan established under paragraph (8) of subdivision (a) of section 405.5 

of this Title. In addition: 

(i) Nursing staff shall have ongoing education and training in live donor liver transplantation 

nursing care (donor and recipient). This shall include education in the pain management issues 

particular to the donor. The registered professional nursing ratio shall be at least one registered 

professional nurse for every two patients (1:2) in the ICU/PACU level setting, increased as 

appropriate for the acuity level of the patients. 

(ii) After the donor is transferred from the ICU/PACU, the registered professional nursing ratio 

shall be at least 1:4 on all shifts, increased as appropriate for the acuity level of the patients 

(iii) The same registered professional nurse shall not take care of both the donor and the 

recipient. 

(iv) The nursing service shall verify that the potential donor received appropriate pre-surgical 

information. 
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(v) The names and contact numbers of the transplant team shall be posted on all units receiving 

transplant donors. 
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REGULATORY IMPACT STATEMENT 

Statutory Authority: 

 Public Health Law (PHL) § 2803(2)(a) authorizes the Public Health and Health Planning 

Council (PHHPC) to adopt and amend rules and regulations, subject to the approval of the 

Commissioner of Health (Commissioner), to implement PHL Article 28 and establish minimum 

standards for health care facilities. 

 PHL § 2805-t(5) requires the Commissioner to promulgate regulations relating to nurse 

staffing in intensive care and critical care units of general hospitals. Such regulations must 

consider the factors set forth in PHL § 2805-t(4)(b), standards in place in neighboring states, and 

a minimum standard of 12 hours of registered nurse care per patient day. 

 In addition, PHL § 2805-t(5) states that a clinical staffing plan shall comply with 

“[r]egulations made by the department on burn unit staffing, liver transplant staffing, and 

operating room circulating nurse staffing.” 

 PHL § 2805-t(17)(c) requires the Commissioner to promulgate regulations to provide a 

uniform format or form for complying with reporting requirements. 

Legislative Objectives: 

The objective of Chapter 155 of the Laws of 2021 is to establish clinical staffing 

committees and staffing plans for nursing and unlicensed direct care staff in hospitals to help 

ensure that these facilities operate in a manner that guarantees the public safety and the delivery 

of quality health care services. 
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Needs and Benefits: 

Rulemaking was necessitated by the addition of Section 2805-t to the Public Health Law 

under Chapter 155 of the Laws of 2021. These regulations are needed to incorporate the statutory 

clinical staffing committee requirements and factors for consideration regarding staffing of the 

intensive and critical care units into the general hospital operational standards regulations.  

 Having safe and appropriate levels of nurse and ancillary member staffing has been 

shown to reduce avoidable and adverse patient outcomes. Research has demonstrated that 

hospitals with lower nurse staffing levels have higher rates of pneumonia, shock, cardiac arrest, 

urinary tract infections and upper gastrointestinal bleeds; all leading to higher costs and mortality 

from hospital-acquired complications. The improved outcomes reduce medical malpractice and 

other penalties resulting from avoidable occurrences and poor patient satisfaction. In addition, 

assuring sufficient staffing of hospital personnel protects patients and supports greater retention 

of nurses and promotes safer working conditions. 

Allowing each hospital to collaboratively develop these clinical staffing plans with the 

nurses and other staff will allow for the best staffing outcomes at these hospitals. With a 

hospital-by-hospital approach, they will be able to balance what is best for the patient and 

workforce while taking into account the varying needs of each individual hospital. 

Establishing these clinical staffing committees and staffing plans for nursing and 

unlicensed direct care staff in hospitals will help ensure that these facilities operate in a manner 

that guarantees the public safety and the delivery of quality health care services. 
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Costs: 

Nominal costs are associated with the implementation of these regulations, as further 

outlined below.  

Costs to Private Regulated Parties: 

 Nominal costs may be incurred by a general hospital operator to adhere to these 

regulations. This cost will be incurred by the current operator of the facility and would relate to 

the convening of a clinical staffing committee and production of the clinical staffing plan 

developed, including staff time to discuss, agree upon, produce and disseminate the clinical 

staffing plan.  

Costs to Local Governments: 

 There are 14 hospitals owned by the counties and municipalities which will be affected 

by this regulation and the costs associated with it.   

Cost to State Government: 

The annual costs to Department of Health operations for implementation of this 

regulation is estimated at $1.82 million. The regulation is anticipated to require 75 additional on-

site hospital surveys per year, or the equivalent of one survey per hospital over a three-year 

period. The Department would require 2 teams, each consisting of 3 surveillance staff, to 

perform on-site inspection and enforcement activities. An additional 6 staff would be required 

for establishment of a Hospital Complaint Intake program and to meet other administrative and 

reporting requirements. 
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The Department currently contracts with IPRO for a portion of hospital surveillance 

activities, including managing postings on the NYS Hospital Profiles website. Without the 

establishment of a State staff-only hospital staffing enforcement program, this regulation would 

likely result in additional costs for contract Registered Nurse surveillance staff.  

Local Government Mandates: 

General hospitals that fall under the jurisdiction of local government will be affected and 

be subject to the same requirements as any other general hospital established under PHL 

Article 28. 

Paperwork: 

  Each hospital was required to file their clinical staffing plan to the Department by July 

31, 2022, in the matter and form determined by the Department. Each hospital will continue to 

be required, at least annually by every July 31, to file their clinical staffing plan to the 

Department. 

 General hospitals shall submit information for complying with the reporting requirements 

of Public Health Law Section 2805-t(17)(a)(i), (ii) and (iii), allowing patients and the public to 

clearly understand and compare staffing patterns and actual levels of staffing across facilities. 

Such information shall be filed with the department by filling out the General Hospital Clinical 

Staffing Plan Template using the Health Electronic Reporting Data System (HERDS) on the 

Health Commerce System (HCS). 

Duplication: 

 These proposed regulatory amendments do not duplicate State or federal rules. 
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Alternatives: 

 The amended regulations implement the statutory requirements for the development of 

clinical staffing plans and the form they shall take. The Department considered current standards 

employed in all states regarding staffing requirements for direct care staff. The Department also 

considered the impact of implementation of an absolute threshold or fixed ratio for staffing 

decisions on patient safety, consistent with the provision of a high level of care, staffing 

availability and data availability. To promote the general quality of care rendered by a general 

hospital through improved staffing, the Department’s regulatory framework requires 

consideration of the combination of factors staffing committees would find relevant to assessing 

quality of care and patient safety in the general hospital. The Department also included 

additional factors to consider in the development of staffing requirements for critical and 

intensive care units.  

 On February 16, 2022, the Department proposed a rule that did not establish staffing 

ratios for ICU and critical care units of general hospitals. This regulation, as revised, now 

requires one registered professional nurse for every two intensive care or critical care patients. 

Federal Standards: 

The amended regulations do not exceed any minimum standards of the federal 

government. 

Compliance Schedule: 

 The amended regulations will take effect upon publication of a Notice of Adoption in the 

State Register.  
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Contact Person:  Katherine Ceroalo  
   New York State Department of Health 
   Bureau of Program Counsel, Regulatory Affairs Unit 
   Corning Tower Building, Room 2438 
   Empire State Plaza 
   Albany, New York 12237 
   (518) 473-7488 
   (518) 473-2019 (FAX) 
   REGSQNA@health.ny.gov 
 

  

mailto:REGSQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS 
FOR SMALL BUSINESS AND LOCAL GOVERNMENTS 

 

Effect of Rule: 

 Local governments and small businesses will not be affected by this rule, unless they 

operate a general hospital. Where a local government or small business operates a general 

hospital, they will be similarly affected as any other regulated entity under the rule. There are 15 

general hospitals owned by municipalities and local governments. The Department does not 

anticipate an increase in general hospital establishment applications by such applicants as a result 

of the proposed regulation.  

Compliance Requirements: 

Regulated parties are expected to be in compliance with the amended regulations as of 

January 1, 2022. The amended regulations will define new, statutory requirements for general 

hospitals to create a clinical staffing committee made up of registered nurses, licensed practical 

nurses, ancillary staff members providing direct patient care, and hospital administrators. The 

committee will be responsible for developing and overseeing the implementation of a clinical 

staffing plan, which must take into account several factors. Clinical staffing plans are required to 

be completed and submitted to the Department by July 1 each year, and they must specifically 

address intensive and critical care unit staffing, requiring at least 12 hours of registered nurse 

care per patient day.  

Professional Services: 

 These regulations are not expected to require any additional use of professional services.  
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Compliance Costs: 

Nominal costs may be incurred by a general hospital operator to adhere to these 

regulations. This cost will be incurred by the current operator of the facility and would relate to 

the convening of a clinical staffing committee and production of the clinical staffing plan 

developed, including staff time to discuss, agree upon, produce and disseminate the clinical 

staffing plan.  

Economic and Technological Feasibility:  

There are no economic or technological impediments to the proposed regulatory 

amendments. 

Minimizing Adverse Impact: 

 Minimal flexibility exists to minimize impact since these new requirements are statutory 

and apply to all general hospital operators. Operators will convene their own clinical staffing 

committee to determine the appropriate staffing levels, with inclusion of factors that consider the 

unique operating situation of each general hospital. 

Small Business and Local Government Participation: 

The Department has already taken several steps to notify the hospital industry on the 

effects of this regulation and has provided the opportunity for public comment. On October 7, 

2021, at the Public Health and Health Planning Council (PHHPC), the Department first 

presented a version of this regulation for information and discussion purposes. At that meeting 

the regulation was reviewed and discussed by PHHPC members. In addition, the public, 



18 

including the effected parties to this regulation, were afforded and opportunity to ask questions 

and provide comments. 

This revised regulation was presented to PHHPC again on February 9, 2023. 

In addition, there were conference calls made to the various associations representing the 

nursing home industry to inform them of the regulation and to provide an opportunity to ask 

questions. 

Further, the regulation will be filed in the State Register, providing another opportunity 

for public comments and review.  Once completed, the regulation will again go to PHHPC where 

there will be another opportunity for public comment. 

Cure Period: 

Chapter 524 of the Laws of 2011 requires agencies to include a “cure period” or other 

opportunity for ameliorative action to prevent the imposition of penalties on a party subject to 

enforcement when developing a regulation or explain in the Regulatory Flexibility Analysis why 

one is not included. This regulation creates no new penalty or sanction. Hence, a cure period is 

not necessary. 
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RURAL AREA FLEXIBILITY ANALYSIS 

Type and Number of Rural Areas: 

This rule applies uniformly throughout the state, including rural areas. Rural areas, for the 

purpose of this Rural Area Flexibility Analysis (RAFA), are defined under Exec. Law § 481(7) 

(SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are defined as “counties within the state 

having less than two hundred thousand population, and the municipalities, individuals, 

institutions, communities, and programs and such other entities or resources found therein. In 

counties of two hundred thousand or greater population ‘rural areas’ means towns with 

population densities of one hundred fifty persons or less per square mile, and the villages, 

individuals, institutions, communities, programs and such other entities or resources as are found 

therein.” The following 43 counties have a population of less than 200,000 based upon the 

United States Census estimated county populations for 2010:  

 

Allegany County Greene County Schoharie County 

Cattaraugus County Hamilton County Schuyler County 

Cayuga County Herkimer County Seneca County 

Chautauqua County Jefferson County St. Lawrence County 

Chemung County Lewis County Steuben County 

Chenango County Livingston County Sullivan County 

Clinton County Madison County Tioga County 

Columbia County Montgomery County Tompkins County 

Cortland County Ontario County Ulster County 

Delaware County Orleans County Warren County 

Essex County Oswego County Washington County 
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Franklin County Otsego County Wayne County 

Fulton County Putnam County Wyoming County 

Genesee County Rensselaer County Yates County 

 Schenectady County  
  

 The following counties have a population of 200,000 or greater and towns with 

population densities of 150 persons or fewer per square mile. Data is based upon the United 

States Census estimated county populations for 2010. 

Albany County Monroe County Orange County 

Broome County Niagara County Saratoga County 

Dutchess County Oneida County Suffolk County 

Erie County Onondaga County  
 

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional 

Services: 

General hospital operators are expected to be in compliance with the amended regulations 

as of January 1, 2022. There are several general hospitals in rural areas. The amended regulations 

will define new, statutory requirements for general hospitals to create a clinical staffing 

committee made up of registered nurses, licensed practical nurses, ancillary staff members 

providing direct patient care, and hospital administrators. The committee will be responsible for 

developing and overseeing the implementation of a clinical staffing plan, which must take into 

account several factors. Clinical staffing plans are required to be completed and submitted to the 

Department by July 1 each year, and specifically address intensive and critical care unit staffing 

requiring at least 12 hours of registered nurse care per patient day. Record keeping will be 
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related to general hospital operators having to provide their staffing plan to the Department July 

1 of each year. No additional professional staff are expected to be needed as a result of the 

amended regulations. 

Costs: 

Per SAPA § 202-bb(3)(c), it is not anticipated that there will be any significant variation 

in cost for different types of public and private entities in rural areas.  

Minimizing Adverse Impact:  

The amended regulations do not create any adverse effect on regulated parties.  

Rural Area Participation:  

Organizations who represent the affected parties and the public can obtain the agenda of 

the Codes and Regulations Committee of the Public Health and Health Planning Council and a 

copy of the proposed regulation on the Department’s website. The public, including any affected 

party, is invited to comment during the Codes and Regulations Committee meeting. The 

Department will engage in active discussions and dialogue with all interested parties, including 

industry associations directly impacted by this regulation, to inform them of their need to 

comply, to answer questions and listen to comments they may have on this regulation. 
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STATEMENT IN LIEU OF  

JOB IMPACT STATEMENT 

The Department has determined that the amended regulations are likely to not have a 

substantial adverse impact on jobs and employment opportunities. The new clincial staffing plan 

provisions codifies standard industry considerations in the apportionment of clinical staffing in a 

general hospital. Such a staffing plan will be developed and executed by existing staff resources. 

If there is to be any impact on jobs under the regulaitons, it is likely that general hospitals would 

need to increase their count of clincial staffing positions, if a general hospital determines under 

their plan that such additional staff is necessary for compliance. The amended regulations should 

not cause a change to the workload for the establishment a clinical staffing plan and is most 

likely to not increase nor decrease jobs and employment opportunities. 

 

 



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Section 2803 of the Public Health Law, Title 10 (Health) of the 

Official Compilation of Codes, Rules and Regulations of the State of New York is amended by 

adding a new section 400.26, and amending sections 600.1 and 710.2, to be effective upon 

publication of a Notice of Adoption in the New York State Register, to read as follows: 

A new section 400.26 is added, to read as follows:  

Section 400.26. Health Equity Impact Assessments.    

(a) In accordance with Public Health Law § 2802-b, applications under Article 28, meeting the 

criteria set forth in this section, shall include a health equity impact assessment. The purpose of 

the health equity impact assessment is to demonstrate how a proposed project affects the 

accessibility and delivery of health care services to enhance health equity and contribute to 

mitigating health disparities in the facility’s service area, specifically for medically underserved 

groups.  

(b) Definitions. For the purposes of this section the following terms shall have the following 

meaning:  

(1) “Independent entity” means individual or organization with demonstrated expertise and 

experience in the study of health equity, anti-racism, and community and stakeholder 

engagement, and with preferred expertise and experience in the study of health care access or 

delivery of health care services, able to produce an objective written assessment using a standard 

format of whether, and, if so, how, the facility’s proposed project will impact access to and 

delivery of health care services, particularly for members of medically underserved groups.  
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(2) “Conflict of Interest” means having a financial interest in the approval of an application or 

assisting in drafting any part of the application on behalf of the facility, other than the health 

equity assessment.   

(3) “Stakeholders” shall include individuals or organizations currently or anticipated to be served 

by the facility, employees of the facility including facility boards or committees, public health 

experts including local health departments, residents of the facility’s service area and 

organizations representing those residents, patients of the facility, community-based 

organizations, and community leaders.  

(4) “Meaningful engagement” shall mean providing advance notice to stakeholders and an 

opportunity for stakeholders to provide feedback concerning the facility’s proposed project, 

including phone calls, community forums, surveys, and written statements. Meaningful 

engagement must be reasonable and culturally competent based on the type of stakeholder being 

engaged (for example, people with disabilities should be offered a range of audiovisual 

modalities to complete an electronic online survey).  

(c) In accordance with Public Health Law 2802-b, applications for the construction, 

establishment, change in establishment, merger, acquisition, elimination or substantial reduction, 

expansion or addition of a hospital service or health-related service of a hospital that require 

review or approval by the public health and health planning council or the commissioner, shall 

include a health equity impact assessment; provided, however, that a health equity impact 

assessment shall not be required for the following:  

(1) projects that do not require prior approval but instead only require a written notice to be 

submitted to the Department prior to commencement of a project pursuant to Part 710 of this 

Title; 
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(2) minor construction and equipment projects subject only to limited review pursuant to Part 

710 of this Title, unless such project would result in the elimination, reduction, expansion or 

addition of beds or services;  

(3) establishment (new or change in ownership) of an operator, including mergers and 

acquisitions, unless such establishment would result: (i) the elimination of a hospital service or 

health-related service; (ii) a 10 percent or greater reduction in the number of certified beds, 

certified services, or operating hours or (iii) a change of location of a hospital service or health-

related service; and  

(4) applications made by a diagnostic and treatment center whose patient population is over fifty 

percent combined patients enrolled in Medicaid or uninsured, unless the application includes a 

change in controlling person, principal stockholder, or principal member of the facility. 

(d)  A health equity impact assessment shall be performed by an independent entity without a 

conflict of interest, using a standard format provided by the Department, and shall include: 

(1) meaningful engagement of stakeholders commensurate to the size, scope and complexity of 

the facility’s proposed project and conducted throughout the process of developing the health 

equity impact assessment, to incorporate and reflect community voices; 

(2) a description of the mechanisms used to conduct meaningful engagement; 

(3) a documented summary of statements received from stakeholders through meaningful 

engagement as submitted to, or prepared by, the facility or independent entity. The Department 

reserves the right to request and review individual statements as submitted, or prepared by the 

facility or independent entity, while reviewing the health equity impact assessment. 

(4) documentation of the contractual agreement between the independent entity and the facility; 
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(5) a signed attestation from the independent entity that there is no conflict of interest; and 

(6) a description of the independent entity’s qualifications.  

(e) When submitting an application to the Department requiring a health equity impact 

assessment, the application must include: 

(1) a full version of the application and a version with proposed redactions, if any, to be shared 

publicly; and 

(2)  a signed written acknowledgment that the health equity impact assessment was reviewed by 

the facility, including a narrative explaining how the facility has or will mitigate potential 

negative impacts to medically underserved groups identified in the health equity impact 

assessment. The narrative must also be made available to the public and posted conspicuously on 

the facility’s website until a decision on the application is rendered by the public health and 

health planning council or the commissioner. 

 

Paragraph (5) of subdivision (b) of section 600.1 is amended to read as follows: 

(b) Applications to the council shall contain information and data with reference to: (5) the 

following documents shall be filed: 

* * * 

(5) the following documents shall be filed: 

* * * 

(iii) a health equity impact assessment, if applicable, pursuant to section 2802-b of the Public 

Health Law and section 400.26 of this Title; 
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(iv) such additional pertinent information or documents necessary for the council's consideration, 

as requested. 

 Subdivision (b) of section 710.2 is amended to read as follows: 

(b) The application setting forth the scope and concept of the project shall include the following 

if applicable: 

* * * 

(11) a health equity impact assessment, if applicable, pursuant to section 2802-b of the Public 

Health Law and section 400.26 of this Title. 
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REGULATORY IMPACT STATEMENT 

Statutory Authority:  

Public Health Law (PHL) § 2803(2)(a) authorizes the Public Health and Health Planning 

Council (PHHPC) to adopt and amend rules and regulations, subject to the approval of the 

Commissioner of Health (Commissioner), to effectuate the provisions and purposes of Article 28 

of the PHL.  Chapter 766 of the Laws of 2021 and Chapter 137 of the Laws of 2022 amended 

Article 28 of the PHL by adding a new Section 2802-b, requiring health equity impact 

assessments to be submitted to the Department of Health (Department) for certain applications 

requiring review or approval by PHHPC or the Commissioner.  

Legislative Objectives:   

The legislative objective of PHL § 2802-b is to ensure the establishment, ownership, 

construction, renovation, and change in service of health care facilities defined in Article 28 

(including general hospitals, nursing homes, diagnostic and treatment centers, and midwifery 

birth centers) do not adversely impact the public health of, service delivery to, or access to 

hospital and health-related services for medically underserved groups. Applications for select 

projects will be required to include a health equity impact assessment as part of the application 

process. The purpose of the assessment is to ensure community members, including members of 

medically underserved groups, are meaningfully engaged and considered in the development of 

proposed facility projects, encourage facilities to understand the health equity impacts of 

proposed projects and mitigate potential negative impacts from proposed projects, and allow the 

Department and PHHPC to consider how proposed projects will impact medically underserved 

groups when approving or denying applications. The intended impact of this legislation is to 

embed equity into structural decision-making processes, which will help New York’s health care 

facilities stay accountable to enhancing health equity in their communities. 
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Needs and Benefits: 

These regulations are necessary to implement PHL § 2802-b. Specifically, the regulations 

set forth criteria that: (1) qualifies an independent entity to conduct an objective health equity 

impact assessment; (2) defines a conflict of interest such that it would prevent an otherwise 

independent entity from performing an objective health equity impact assessment; (3) specifies 

requirements for meaningful engagement with stakeholders as part of the health equity impact 

assessment; (4) defines the type of applications for which a health equity impact assessment is 

and is not required; and (5) clarifies standards for completion of the health equity impact 

assessment, including the use of a template issued by the Department and inclusion of a narrative 

statement from the facility in response to the findings of the assessment.  

In addition, the regulations require facilities to integrate health equity into their decision 

making and planning processes to promote the maximum utilization of resources and ensure that 

medically underserved groups are not negatively impacted by proposed establishment, 

ownership, construction, renovation, and/or change in service applications. Requiring a 

demonstration of meaningful engagement with stakeholders will ensure that the people whom the 

health care facilities serve have a voice in proposed projects. This assessment is critical for 

Article 28 facilities to consider when making changes to their services, facilities and ownership. 

The regulations ensure that a facility reviews the findings of the health equity impact assessment 

and develops a narrative statement for how it will mitigate potential for exacerbating health 

inequities in underserved communities.  

 

 

Costs:  

Costs for the Implementation of, and Continuing Compliance with the Regulation to the 
Regulated Entity: 
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The proposed regulation will require a health equity impact assessment to be completed 

with the submission of certain applications and will therefore require health care facilities to pay 

for such an assessment to be performed. Facilities are required to utilize an independent entity 

without a conflict of interest to complete the health equity impact assessment. The projected 

costs associated with performing such an assessment are not easily identifiable, as they will vary 

greatly depending on the size, scope and complexity of a facility’s proposed project. However, 

the Department anticipates these costs could range anywhere from $500 to upwards of $30,000. 

These costs are unavoidable in the regulations, as PHL § 2802-b requires health equity impact 

assessments to be performed by independent entities.  

Costs to State and Local Governments: 

There is no impact on costs to state and local governments associated with this regulation 

unless they operate an Article 28 health care facility, in which case they may be required to 

submit a health equity impact assessment pursuant to the proposed regulations. The proposed 

regulations also define “stakeholders” to include local health departments, so local health 

departments may be asked to comment as part of a facilities’ meaningful engagement of 

stakeholders. In this instance, local health departments may bear minimal costs associated with 

staff time but there are no major operational costs to local governments.  

Costs to the Department of Health: 

This regulation will result in an operational cost to the Department of Health due to the 

hiring of staff responsible for reviewing and analyzing data from health equity impact 

assessments submitted to the Department. 

Local Government Mandates:  

There is no impact on local government mandates associated with this regulation.  
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Paperwork:  

This regulation will require Article 28 health care facilities to conduct a health equity 

impact assessment as part of their application. These facilities will need to contract with an 

independent entity to conduct a health equity impact assessment and document such agreement 

in appropriate records. Facilities also must submit documentation of their agreements with 

independent entities conducting health equity impact assessments.  

In addition, the proposed regulation will require facilities to review their health equity 

impact assessments and develop a narrative on how they intend to mitigate potential harms to 

medically underserved groups. Facilities must submit this narrative along with their health equity 

impact assessments as part of the application. 

 

Duplication:  

   This regulation does not have any duplications in state or federal law. There is some 

overlap between the health equity impact assessment and some of the required content for the 

certificate of need (CON) process. Specifically, Schedules 16-24 of the CON [excluding 

Schedule 23] application include questions for facilities to answer regarding the community need 

and impact on certain populations for changes in health care facilities. However, these questions 

are minimal and do not require “meaningful community engagement” to complete. This 

regulation is a means of ensuring “meaningful community engagement” and a full impact 

assessment focused on health equity for facilities participating in the certificate of need process.  

 

Alternatives:  

One alternative to the proposed regulation the Department considered was requiring all 

CON applications under Article 28 of the Public Health Law to be subject to the health equity 
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impact assessment requirement. However, this alternative was ultimately not incorporated into 

the regulation because the Department decided to focus on the potential health equity impacts of 

proposed projects that involve access to or delivery of health services, and to exempt proposed 

projects such as routine repairs or maintenance. Another alternative the Department considered 

was to articulate more stringent requirements on the types of individuals or organizations that 

qualify to serve as independent entities for purposes of conducting health equity impact 

assessments. However, this alternative was not incorporated into the proposed regulation 

because the Department did not want to limit the types of individuals or organizations with 

expertise and qualification that may prove to offer invaluable insight through their assessments. 

Federal Standards:  

There are no federal statutes or standards with respect to health equity impact 

assessments as a component of the CON process for facilities.  

Compliance Schedule: 

This regulation will become effective after publication of Notice of Adoption in the New 

York State Register.  

Contact Person: 
Katherine Ceroalo  
New York State Department of Health  
Bureau of Program Counsel, Regulatory Affairs Unit  
Corning Tower Building, Rm. 2438  
Empire State Plaza  
Albany, New York 12237  
(518) 473-7488  
(518) 473-2019 (FAX)   
REGSQNA@health.ny.gov 

mailto:REGSQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS 
FOR SMALL BUSINESS AND LOCAL GOVERNMENTS 

 
  

Effect of Rule: 

Local governments and small businesses will not be affected by this rule, unless they 

operate a general hospital. Where a local government or small business operates a general 

hospital, they will be similarly affected as any other regulated entity under the rule. There are 

over 150 Article 28 health care facilities owned by municipalities and local governments in the 

State. The Department does not anticipate a change in establishment applications by such 

applicants as a result of the proposed regulation. 

Compliance Requirements: 

Pursuant to Public Health Law (PHL) § 2802-b, health care facilities regulated under 

Article 28 of the PHL will be required to have a health equity impact assessment performed by 

an independent entity when submitting certain applications to the Department for approval by the 

Public Health and Health Planning Council (PHHPC) or the Commissioner of Health 

(Commissioner). The regulations will help to further define what an independent entity is for 

purposes of performing a health equity impact assessment, the types of applications requiring 

such an impact assessment and the documentation required to be submitted to the Department.  

Professional Services: 

            The regulations require a health equity impact assessment to be performed by an 

independent entity without a conflict of interest.  

Compliance Costs: 

The proposed regulation will require a health equity impact assessment to be completed 

with the submission of certain applications and will therefore require local governments and 
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small businesses operating health care facilities regulated under Article 28 of the PHL to pay for 

such an assessment to be performed. Facilities are required to utilize an independent entity 

without a conflict of interest to complete the health equity impact assessment. The projected 

costs associated with performing such an assessment are not easily identifiable, as they will vary 

greatly depending on the size, scope and complexity of a facility’s proposed project. However, 

the Department anticipates these costs could range anywhere from $500 to upwards of $30,000. 

These costs are unavoidable in the regulations, as PHL § 2802-b requires health equity impact 

assessments to be performed by independent entities.  

Economic and Technological Feasibility:  

This proposal is economically and technically feasible, as it does not require any special 

technology and does not impose an unreasonable financial burden on anyone.  

Minimizing Adverse Impact: 

Minimal flexibility exists to minimize impact since these new requirements are statutory 

and apply to all Article 28 of the PHL health care facility operators.  

Small Business and Local Government Participation:  

The Department has taken steps to notify stakeholders about the effects of this regulation 

and has provided the opportunity for them to comment on the proposed regulations. In addition, 

the regulation will be presented to PHHPC on March 30, 2023, where there will be an 

opportunity for public comment prior to being published in the State Register and subject to a 

60-day public comment period.  
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RURAL AREA FLEXIBLITY ANALYSIS 

 

Type and Number of Rural Areas: 

Although this rule applies uniformly throughout the state, including rural areas, for the  

purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state  

defined by Exec. Law § 481(7) (SAPA § 102(10)).  Per Exec. Law § 481(7), rural areas are  

defined as “counties within the state having less than two hundred thousand population, and the  

municipalities, individuals, institutions, communities, and programs and such other entities or  

resources found therein.  In counties of two hundred thousand or greater population ‘rural areas’  

means towns with population densities of one hundred fifty persons or less per square mile, and  

the villages, individuals, institutions, communities, programs and such other entities or resources  

as are found therein.”  

The following 44 counties have an estimated population of less than 200,000 based upon 

the 2020 United States Census: 

 

Allegany County  Greene County  Schoharie County 

Broome County  Hamilton County  Schuyler County 

Cattaraugus County  Herkimer County  Seneca County 

Cayuga County  Jefferson County  St. Lawrence County 

Chautauqua County Lewis County Steuben County 

Chemung County Livingston County Sullivan County 
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Chenango County  Madison County  Tioga County 

Clinton County  Montgomery County Tompkins County 

Columbia County  Ontario County Ulster County 

Cortland County Orleans County Warren County 

Delaware County Oswego County Washington County 

Essex County Otsego County Wayne County 

Franklin County Putnam County Wyoming County 

Fulton County  Rensselaer County Yates County 

Genesee County Schenectady County  

    

The following counties of have population of 200,000 or greater, and towns with 

population densities of 150 person or fewer per square mile, based upon 2019 United States 

Census population projections: 

 

Albany County  Niagara County Saratoga County   

Dutchess County  Oneida County   Suffolk County  

Erie County  Onondaga County    

Monroe County  Orange County    
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Reporting, recordkeeping, and other compliance requirements; and professional services: 

Pursuant to Public Health Law (PHL) § 2802-b, health care facilities regulated under 

Article 28 of the PHL will be required to have a health equity impact assessment performed by 

an independent entity when submitting certain applications to the Department for approval by the 

Public Health and Health Planning Council (PHHPC) or the Commissioner of Health 

(Commissioner).  

Compliance Costs: 

Per SAPA § 202-bb(3)(c), it is not anticipated that there will be any significant variation 

in cost for different types of public and private entities in rural areas. 

Economic and Technological Feasibility:  

This proposal is economically and technically feasible, as it does not require any special 

technology and does not impose an unreasonable financial burden in rural areas. 

Minimizing Adverse Impact: 

Minimal flexibility exists to minimize impact since these new requirements are statutory 

and apply to all Article 28 of the PHL health care facility operators.  

Rural Area Participation: 

The Department has taken steps to notify stakeholders on the effects of this regulation 

and has provided the opportunity for them to comment on the proposed regulations. In addition, 

the regulation will be presented to PHHPC on March 30, 2023, where there will be an 

opportunity for public comment prior to being published in the State Register and subject to a 

60-day public comment period.  
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT  

A Job Impact Statement for these proposed regulations is not being submitted because it 

is apparent from the nature and purposes of the amendments that they will not have a substantial 

adverse impact on jobs or employment opportunities.  

 



Pursuant to the authority vested in the Public Health and Health Planning Council and the 

Commissioner of Health by Public Health Law Sections 225, 2800, 2803, 3612, and 4010, as 

well as Social Services Law Sections 461 and 461-e, Title 10 (Health) and Title 18 (Social 

Services) of the Official Compilation of Codes, Rules and Regulations of the State of New York, 

are amended, to be effective upon publication of a Notice of Adoption in the New York State 

Register, to read as follows: 

 

Section 2.61 of Title 10 is repealed.   

 

Subparagraph (vi) of paragraph (10) of subdivision (b) of Section 405.3 of Part 405 of Title 10 is 

repealed.  

 

Paragraph (5) of subdivision (a) of Section 415.19 of Part 415 of Title 10 is repealed.  

 

Paragraph (7) of subdivision (d) of Section 751.6 of Title 10 is repealed.  

 

Paragraph (6) of subdivision (c) of Section 763.13 of Title 10 is repealed.  

 

Paragraph (7) of subdivision (d) of Section 766.11 of Title 10 is repealed.  

 

Paragraph (8) of subdivision (d) of Section 794.3 of Title 10 is repealed.  

 

Paragraph (5) of subdivision (q) of Section 1001.11 of Title 10 is repealed.  



2 
 

Paragraph (18) of subdivision (a) of Section 487.9 of Title 18 is repealed.  

 

Paragraph (14) of subdivision (a) of Section 488.9 of Title 18 is repealed.  

 

Paragraph (15) of subdivision (a) of Section 490.9 of Title 18 is repealed.  
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REGULATORY IMPACT STATEMENT 

Statutory Authority: 

 Public Health Law (PHL) Sections 225(5), 2800, 2803(2), 3612 and 4010(4) authorize 

the Public Health and Health Planning Council (PHHPC) and Commissioner to promulgate 

regulations: amending the State Sanitary Code; implementing the purposes and provisions of 

PHL Article 28; with respect to certified home health agencies, long term home health care 

programs, acquired immune deficiency syndrome (AIDS) home care programs, licensed home 

care service agencies, and limited licensed home care service agencies; and with respect to 

hospice organizations. 

 Social Service Law (SSL) Section 461 authorizes the Department of Health (Department) 

to promulgate regulations establishing general standards applicable to Adult Care Facilities 

(ACF). 

 

Legislative Objectives: 

 The legislative objective of PHL Section 225 empowers PHHPC to address any issue 

affecting the security of life or health or the preservation and improvement of public health in the 

state of New York, including designation and control of communicable diseases and ensuring 

infection control at healthcare facilities and any other premises. PHL Article 28 specifically 

addresses the protection of the health of the residents of the State by assuring the efficient 

provision and proper utilization of health services of the highest quality at a reasonable cost. 

PHL Article 36 addresses the services rendered by certified home health agencies, long term 

home health care programs, acquired immune deficiency syndrome (AIDS) home care programs, 

licensed home care service agencies, and limited licensed home care service agencies. PHL 
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Article 40 declares that hospice is a socially and financially beneficial alternative to conventional 

curative care for the terminally ill. Lastly, the legislative objective of SSL Section 461 is to 

promote the health and well-being of residents of ACFs. 

 

Needs and Benefits: 

COVID-19 vaccines are safe and effective, and COVID-19 vaccination offers the benefit 

of helping to reduce the number of COVID-19 infections. The State’s regulation requiring 

covered entities to ensure that personnel are fully vaccinated against COVID-19, has increased 

the percentage of health care workers who are vaccinated against COVID-19. 

However, federal recommendations for COVID-19 vaccination have changed and are 

expected to evolve as the future course of COVID-19 becomes more apparent.  Additionally, 

there are now effective treatments for COVID-19, case rates appear to have steadily declined, 

and hospitalizations due to COVID-19 have substantially decreased. 

In response to changes in federal recommendations for COVID-19 vaccination and the 

overall pandemic landscape, the proposed regulation would repeal the requirement that covered 

entities ensure that personnel are fully vaccinated against COVID-19, as well as repeal the 

requirement that covered entities document evidence thereof in appropriate records. In lieu of a 

regulation, covered entities may now individually consider how to implement their own internal 

policies regarding COVID-19 vaccination, provided they remain in compliance with other 

applicable state and federal laws and regulations. 
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Costs for the Implementation of and Continuing Compliance with these Regulations to the 

Regulated Entity: 

 The proposed regulation does not impose any new costs to regulated entities.  

 

Cost to State and Local Government: 

 The proposed regulation does not impose any new costs to the State or local 

governments.  

 

Cost to the Department of Health: 

 There are no additional costs to the State or local government but there may be modest 

costs savings, since the State and local governments will no longer need to perform surveillance 

of regulated parties to monitor compliance with the requirement that personnel be fully 

vaccinated against COVID-19.  

 

Local Government Mandates: 

There is no impact on local government mandates associated with this proposed rule 

change.  

 

Paperwork: 

 No new paperwork is necessitated by the proposed regulation.  

 

Duplication: 

 This regulation will not conflict with any state or federal rules.  
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Alternative Approaches: 

One alternative the Department considered was to amend the regulation to require 

personnel to be “up to date” on COVID-19 vaccinations, rather than “fully vaccinated.” 

However, this option was not considered viable because of the likelihood of continued changes 

to federal COVID-19 vaccine recommendations and the language surrounding those 

recommendations. Another alternative that was considered was to allow personnel to wear a 

well-fitting face covering in lieu of being vaccinated. However, this option was ultimately not 

chosen because of unknowns surrounding future trends in COVID-19 case rates and because of 

the likely continuing evolution of federal vaccine recommendations.  

 

Federal Requirements: 

 On November 5, 2021, the U.S. Department of Health and Human Services’ Centers for 

Medicare & Medicaid Services (CMS) issued an interim final rule (CMS-3415-IFC) requiring 

Medicare and Medicaid-certified providers and suppliers to ensure that their staff were fully 

vaccinated for COVID-19 (i.e., obtain the primary vaccination series). On April 10, 2023, the 

President signed legislation that ended the COVID-19 national emergency and subsequently on 

May 11, 2023, the COVID-19 public health emergency expired. In light of these developments 

and comments received on the interim final rule, CMS has stated that it will soon end the 

requirement that covered providers and suppliers establish policies and procedures for staff 

vaccination, which would bring the state and federal requirements into alignment.  
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Compliance Schedule: 

 The regulations will become effective upon publication of a Notice of Adoption in the 

New York State Register. Effective immediately the Department will cease citing providers for 

failing to comply with the requirements of 10 NCYRR Section 2.61 while the regulation is in the 

process of being repealed. The Department may, however, continue to seek sanctions against 

providers based on previously cited violations that allegedly occurred.  

 
Contact Person:  Ms. Katherine E. Ceroalo 
    NYS Department of Health 
    Bureau of Program Counsel, Regulatory Affairs Unit 
    Corning Tower Building, Room 2438 
    Empire State Plaza 
    Albany, NY 12237 
    (518) 473-7488 
    (518) 473-2019 –FAX 
    REGSQNA@health.ny.gov  
 

 

 
 
 
 
 
 
 
 
 

  

mailto:REGSQNA@health.ny.gov
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STATEMENT IN LIEU OF 
REGULATORY FLEXIBILITY ANALYSIS 

 

No regulatory flexibility analysis is required pursuant to section 202-b(3)(a) of the State 

Administrative Procedure Act. The proposed amendment does not impose an adverse economic 

impact on small businesses or local governments, and it does not impose reporting, record 

keeping or other compliance requirements on small businesses or local governments.  
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STATEMENT IN LIEU OF 
RURAL AREA FLEXIBILITY ANALYSIS 

 
A Rural Area Flexibility Analysis for these amendments is not required because the 

amendments will not impose any adverse impact or significant reporting, record keeping or other 

compliance requirements on public or private entities in rural areas. There are no professional 

services, capital, or other compliance costs imposed on public or private entities in rural areas as 

a result of the proposed amendments. 
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STATEMENT IN LIEU OF 
JOB IMPACT STATEMENT 

 

A Job Impact Statement for these amendments is not necessary because it is apparent 

from the nature and purposes of the amendments that they will not have a substantial adverse 

impact on jobs and/or employment opportunities.  
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Public Health and Health 
Planning Council 

Project # 231016-E 
Advent Health Care Services LLC 

 
Program: Certified Home Health Agency  County: New York 
Purpose: Establishment Acknowledged: January 31, 2023 
    

Executive Summary 
  

Description 
Advent Health Care Services, LLC. (Advent), a 
Limited Liability Company, requests approval to 
be established as the new operator of Selfhelp 
Special Family Home Care, Inc. d/b/a Selfhelp 
Family Home Care (Selfhelp), an existing Article 
36 not-for-profit corporation located at 520 
Eighth Avenue, New York (New York County). 
On March 18th, 2022, Advent entered into an 
asset purchase agreement (APA) with Selfhelp 
for the sale and acquisition of the CHHA’s 
operation and certain other assets that will 
become effective upon PHHPC’s approval. 
 
Advent plans to relocate the agency to 419 
Church Avenue, Brooklyn (Kings County) and 
will continue to serve Bronx, Kings, New York, 
Queens, Suffolk, and Westchester Counties. 
Selfhelp is currently licensed to provide: Home 
Health Aides, Medical Social Services, Medical 
Supplies, Equipment and Appliances, Nursing, 
Nutritional, Occupational Therapy, Physical 
Therapy, Speech Pathology, and Personal Care 
Services. There will be no change in services as 
a result of  this project. 
 
Ownership before and after the requested 
change is as follows: 
 
Current Operator 
Selfhelp Special Family Home Care Inc. 100% 

 
 
 
 
 
 

Proposed Operator 
Advent Health Care Services, LLC 
Members: % 
  Aron Goldberger 40% 
  Moshe Goldberger 30% 
  Moshe Friedman 30% 

 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
For Years One and Three, the applicant projects 
Medicaid to be at 12% and Charity Care at 2%. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
On May 18th, 2022, Advent entered into an asset 
purchase agreement (APA) with Selfhelp to 
acquire Selfhelp’s operations for $5,500,000, 
which will be funded by member equity.  
 
Budget: Year One 

2023 
Year Three 

2025 
Revenues $2,351,818 $2,398,856 
Expenses $2,341,976 $2,342,380 
Gain/(Loss) $       9,842 $     56,476 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of an executed lease agreement acceptable to the Department of Health.  [BFA] 
2. Submission of two (2) rent reasonableness letters acceptable to the Department of Health.  [BFA] 
3. Submission of an executed asset purchase agreement acceptable to the Department of Health.  

[BFA] 
4. Submission of a signed/executed copy of an Operating Agreement that is acceptable to the 

Department.  [CSL] 
5. Submission of a signed/executed copy of a Lease Agreement that is acceptable to the Department.  

[CSL] 
6. Submission of a copy of the filed Articles of Organization and Amendment that is acceptable to the 

Department.  [CSL] 
7. Submission of a signed/executed copy of a Certificate of Amendment of Certificate of Incorporation of 

Selfhelp that is acceptable to the Department.  [CSL] 
 
Approval conditional upon: 
1. This project must be completed by one year from the date of the recommendation letter, including 

all pre-opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project approval 
expiration date.  [PMU] 

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
Selfhelp is currently certified to provide home care services in Bronx, Kings, New York, Queens, Nassau, 
Suf folk, and Westchester Counties. The facility will provide Home Health Aide, Medical Social Services, 
Medical Supplies, Nursing, Occupational Therapy, Physical Therapy, and Speech Pathology. The hours 
of  operation will be traditional business hours of Monday through Friday, 9 am to 5 pm. There will also be 
24-hour coverage provided on-call. 
 
Historical and Projected Patient Volume, Source: Applicant 

 2018 2019 2020 2021 2022 First Year * Third Year * 
Patients 141 179 141 95 107 180 180 
Visits 2,276 2,643 3,394 2,908 2,245 11,700 11,935 
Visits/Patient 16.1 14.8 24.1 30.6 21.0 65.0 66.3 

* Projected data 
 
According to the applicant, the anticipated growth in Years One and Three is explained by the following: 
• The lower visits-per-patient data from 2018-2022 is due to Selfhelp historically being short-staffed, 

which led them to take on patients with less intensive care needs. 
• Advent members have the experience and expertise to increase the number of patients and 

utilization of the CHHA’s services, including patients with more intensive care needs. 
• Advent members are experienced in the recruitment and retention of home care staff and will focus 

on recruiting new staff to serve patients with more intensive care needs. 
• Home care agencies operated by Advent have consistently had high employee retention rates due 

to their competitive compensation and benefits packages. They also provide ongoing training and 
professional development. 

 
The service area had a 65+ population estimate of 1,973,586 in 2022, and according to Cornell’s Program 
on Applied Demographics, that population is expected to grow by 22.2% to 2,431,655 by 2028.  
 
Counties Westchester Nassau Suffolk Queens New York Kings Bronx 
US Census 2022 
65+ Estimate 176,296 254,606 269,829 396,377 292,118 391,168 193,192 

Cornell PAD 65+ 
Projections for 
2028  

216,106 321,782 345,320 497,627 339,313 460,838 250,669 

 
According to Data USA, in 2020, the counties within the service area had health coverage as follows. 
 

 Westchester Nassau Suffolk Queens 
(2018 
data) 

New York Kings Bronx 

Health Coverage % 94.5% 95.9% 95.8% 89.5% 94.2% 93.3% 92.0% 
Employer Plans 55.9% 59.5% 58.3% 43.2% 51.5% 41.1% 30.8% 
Medicaid 14.2% 10.1% 11.6% 25.9% 20.5% 32.2% 41.8% 
Medicare 12.8% 13.5% 13.0% 9.8% 9.7% 8.01% 6.79% 
Non-Group Plans 11.3% 12.6% 12.4% 10.3% 12.2% 11.8% 12.1% 
Military or VA 0.318% 0.238% 0.501% 0.302% 0.315% 0.327% 0.417% 
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Below is the applicant’s projected payor mix. 
 

Applicant Projected Payor Mix for Outpatient Services 
Payor Year One Year Three 

Commercial 16.26% 16.26% 
Medicare 58.30% 58.29% 
Medicaid 12.13% 12.12% 
Private Pay 0.00% 0.00% 
Charity Care 2.00% 2.00% 
Other 11.32% 11.32% 

 
Conclusion 
This change in operator will result in no changes to the service area or the services being provided by the 
CHHA. 
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Program Analysis 
 
Character and Competence Review 
The membership of Advent Health Care Services, LLC is as follows: 
 
Aron Goldberger – 40% 
Chief  Operating Officer, Excellent Home Care Services, LLC (CHHA) 
 
Moshe Goldberger, EMT – 30% 
Partner, Human Care LLC (LHCSA)  
Af filiations 

• Human Care, LLC (LHCSA) (January 1, 2011 – Present) 
 
Moshe Friedman – 30%  
Owner, Human Care, LLC (LHCSA)  
 
A search of the individuals and entities named above revealed no matches on either the Medicaid 
Disqualified Provider List or the OIG Exclusion List. 
 
The information provided by the Bureau of Emergency Medical Services indicates that Moshe Goldberger 
holds an EMT license (# 463740), and there has never been any disciplinary action taken against this 
individual or their license. 
 
Facility Compliance/Enforcement 
 
The information provided by the Division of Home and Community-Based Services has indicated that the 
applicant has provided sufficient supervision to prevent harm to the health, safety, and welfare of patients 
and to prevent recurrent code violations. 
 
CHHA Quality of Patient Care Star Ratings as of January 24, 2023  
CHHA Name Quality of Care Rating 
Excellent Home Care Services, LLC  3.5 out of 5 stars 
Selfhelp Special Family Home Care, Inc., d/b/a Selfhelp Family Home Care 4 out of  5 stars 

 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
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Financial Analysis 
 
Operating Budget 
The applicant has submitted the operating budget for the first and third years in 2023 dollars, as 
summarized below. 
 

 Current 
2022 

Year One 
2023 

Year Three 
2025 

Revenues:    
Commercial-FFS $80,317 $414,813 $423,109 
  Medicare FFS 209,053 1,044,793 1,065,689 
  Medicare-MC 74,195 370,808 378,224 
  Medicaid-FFS 4,916 24,582 25,074 
  Medicaid-MC 53,875 268,411 273,780 
  All Other  51,309 225,411 232,980 
Total Revenues $473,666 $2,351,818 $2,398,856 
Expenses:    
  Operating $1,249,174 $2,340,699 $2,341,103 
  Capital 911 1,277 1,277 
Total Expenses $1,250,085 $2,341,976 $2,342,380 
    
Net Income or (Loss) ($776,420) $9,842 $56,476 
    
Utilization hours 13,951 18,000 18,360 
Utilization-visits 2,245 11,700 11,934 
 
The following is noted with respect to the submitted CHHA budget:  
• The projected revenue and utilization assumptions by payor source are based on the current 

experience of the CHHA and are forecasted to reflect additional utilization. 
• The projected increase in patients served is based on the experience of the members of Advent, who 

have strong backgrounds in the provision of home care services and strong community ties.  
o The increase in utilization will be based on achieving proper staffing levels. The members of 

Advent stated that they have experience with recruiting and retaining home care staff. 
o The applicant indicated that Selfhelp has been understaffed for many years.  
o Advent will service more patients with increased intensive care by leveraging their existing 

relationships with other skilled providers. 
• Expense assumptions are based on the current experience of the applicant. Other expenses are 

based on the current cost experience of the CHHA. 
 
Utilization by payer source for the first and third years is anticipated as follows: 
 

 Current Year 
2022 

Year One 
2023 

Year Three 
2025 

Commercial-FFS 16.26% 16.26% 16.26% 
Medicare-FFS 43.03% 43.03% 43.03% 
Medicare-MC 15.27% 15.27% 15.27% 
Medicaid-FFS  1.02% 1.02% 1.02% 
Medicaid-MC 11.11% 11.11% 11.11% 
Charity 2.00% 2.00% 2.00% 
Other 11.32% 11.32% 11.32% 
Total 100.00% 100.00% 100.00% 
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Asset Purchase Agreement 
The applicant has submitted a draft APA, effective upon PHHPC approval.  The terms are summarized 
below: 
Date: March 18, 2022 
Seller: Selfhelp Special Family Home Care, Inc.  
Purchaser: Advent Health Care Services, LLC 
Assets 
Transferred: 

All rights, titles, and interests in the CHHA-designated assets. Including CHHA’s 
operating authority, rate increases after the closing date, CHHA’s assets, inventory, 
personal property, copies of permitted business records, policy & procedures, 
intellectual property, rights and trademarks, computers and software, assignable 
contracts, telephone and fax numbers, security deposits, and goodwill. 

Excluded 
Assets: 

All assets associated with the assigned CHHA contracts are not stated in the 
agreement. 

Assumed 
Liabilities: 

Obligations and liabilities incurred by the CHHA on or before the closing date. The 
Seller will retain and pay any of the Seller’s Excluded Liabilities which may arise after 
the closing. 

Purchase 
Price: 

$5,500,000 

Payment: A $2,500,000 deposit has been made, and $3,000,000 will be due at closing. 
 
The CHHA’s purchase price will be satisfied with equity from the proposed members. Attachment A 
presents the proposed members’ net worth summary and shows sufficient liquid resources to meet the 
purchase price for the operations. 
 
The applicant has submitted an original affidavit, which is acceptable to the Department, in which the 
applicant agrees, notwithstanding any agreement, arrangement, or understanding between the applicant 
and the transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to 
the facility and/or surcharges, assessments or fees due from the transferor under Article 36 of the Public 
Health Law concerning the period before the applicant acquiring its interest, without releasing the 
transferor of its liability and responsibility. As of May 2, 2023, the facility had outstanding Medicaid 
liabilities of $1,803,877. 
 
Lease Rental Agreement 
The applicant has submitted a draft lease agreement for the site that they will occupy, which is 
summarized below: 
 
Date: TBD 
Premises: 419 Church Avenue, Brooklyn, NY 11218 
Landlord: 419 Church, LLC  
Tenant: Advent Health Care Services, LLC 
Term: TBD (a 5-year schedule of rental payments has been submitted, which includes a month-

to-month holdover clause based on a month-to-month period. 
Rent: $10,000 year (1) increased by 2% per year for five years. 
Provisions: A $10,000 security deposit has been paid on trust for any damages to the tenant to the 

premises; Liability insurance, utilities, and services must be paid by the tenant. 
 
The applicant has attested that the lease is an arm’s length arrangement, as the landlord and tenant have 
no relationship. 
 
Capability and Feasibility 
Advent Health Care Services, LLC will acquire the CHHA’s operations for $5,500,000, funded by member 
equity. A deposit of $2,500,000 has been made to the seller. The balance of $3,000,000 will be due at 
closing and will be funded with member equity. BFA Attachment A, Proposed Member’s Net Worth 
Summary, shows sufficient resources to meet the remaining obligation. Moshe Goldberg and Moshe 
Freidman have submitted disproportionate share affidavits, stating they will cover any shortfalls of the 
other proposed members. The APA states that Excellent Home Care will serve as the financial Guarantor 
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in the case of non-payment of the purchase price. Both parties are equally and jointly responsible for the 
payment. However, the members of Advent do have sufficient equity to fund this transaction. 
 
The working capital requirement is estimated at $390,330 based on two months of first-year expenses. 
The applicant has chosen to overfund working capital totaling $902,197. Working capital will be funded by 
the proposed members of Advent Health Care Services, LLC. BFA Attachment A shows the members 
have suf ficient equity to fund working capital. 
 
The submitted budget projects a gain of $9,842 and $56,476 in the first and third years, respectively. 
Attachment B presents Advent Health Care Services, LLC’s pro forma balance sheet as of the first day of 
operations and shows the CHHA will start with $6,402,197 in member equity. The budget appears to be 
reasonable. 
 
BFA Attachment D, Financial Summary for Selfhelp Special Family Home Care, Inc. and Affiliates, shows 
the certif ied financial statements for the fiscal years ending June 30, 2021, and June 30, 2022. Both years 
present a positive working capital and net asset position. For the fiscal year ending June 30, 2021, 
Selfhelp had a net gain of $4,048,013. In the f iscal year ending June 30, 2022, Selfhelp had a net loss of 
($8,484.282). The losses were due to lower contributions, decreased home care revenue, and poor return 
on investment. The December 31, 2022 internal financial statement shows a positive working capital and 
net asset position and operating gain of $341,413. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner, and contingent 
approval is recommended. 
 
 

Attachments 
 
 

BFA Attachment A:  Advent’s Proposed Members’ Net Worth  
BFA Attachment B:  Pro Forma Balance Sheet of Advent  
BFA Attachment C:  Current and Proposed Organizational Charts  
BFA Attachment D:  Financial Summary for Selfhelp 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish Advent Health Care Services LLC as the new operator of a certified home health 
agency currently operated by Selfhelp Special Family Home Care, Inc, and relocate it from 520 
Eighth Avenue, New York, to 419 Church Avenue, Brooklyn, and with the contingencies, if any, 
as set forth below and providing that each applicant fulfills the contingencies and conditions, if 
any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231016 E Advent Health Care Services LLC 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of an executed lease agreement acceptable to the Department of Health.  [BFA] 
2. Submission of two (2) rent reasonableness letters acceptable to the Department of Health.  

[BFA] 
3. Submission of an executed asset purchase agreement acceptable to the Department of Health. 

 [BFA] 
4. Submission of a signed/executed copy of an Operating Agreement that is acceptable to the 

Department.  [CSL] 
5. Submission of a signed/executed copy of a Lease Agreement that is acceptable to the 

Department.  [CSL] 
6. Submission of a copy of the filed Articles of Organization and Amendment that is acceptable 

to the Department.  [CSL] 
7. Submission of a signed/executed copy of a Certificate of Amendment of Certificate of 

Incorporation of Selfhelp that is acceptable to the Department.  [CSL] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by one year from the date of the recommendation letter, 

including all pre-opening processes, if applicable.  Failure to complete the project by this 
date may constitute an abandonment of the project by the applicant and the expiration of the 
approval.  It is the responsibility of the applicant to request prior approval for any extensions 
to the project approval expiration date.  [PMU] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222159-E 
Maples Assisted Living Facility, LLC d/b/a The Maples Adult 

Living Community 
 

Program: LHCSA  County: Oswego 
Purpose: Establishment Acknowledged: November 25, 2022 
    

Executive Summary 
  

Description 
The Maples Assisted Living Facility, LLC, a 
limited liability company, requests approval to 
obtain licensure as a Licensed Home Care 
Services Agency under Article 36 of the Public 
Health Law. 
 
The Licensed Home Care Services Agency 
(LHCSA), to be known as The Maples Assisted 
Living Facility, LLC d/b/a The Maples Adult 
Living Community, will be associated with the 
Assisted Living Program (ALP) to be operated 
by The Maples Assisted Living Facility, LLC. The 
LHCSA and the ALP will have identical 
membership. 
 
The applicant proposes to provide the following 
health care services: Nursing, Home Health 
Aide, and Personal Care Aide. 
 
 
 

OALTC Recommendation 
Contingent approval is recommended. 
 
Need Summary 
In accordance with 10 NYCRR 765-1.16(c)2, 
this application is exempt from Public Need 
review as the agency is only serving patients 
associated with the Assisted Living Program 
(ALP), as attested to by the current operator. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Counsel 
Approval contingent upon: 
1. Submission of a copy of an executed Certificate of Assumed Name that is acceptable to The 

Department [CSL]. 
2. Submission of a copy of Articles of Organization that are acceptable to the Department.  [CSL] 
3. Submission of a copy of an Operating Agreement that is acceptable to the Department.  [CSL] 
 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
The Maples Assisted Living Facility, LLC, a limited liability company, requests approval to obtain licensure 
as a Licensed Home Care Services Agency under Article 36 of the Public Health Law. 
 
The Licensed Home Care Services Agency (LHCSA), to be known as The Maples Assisted Living Facility, 
LLC d/b/a The Maples Adult Living Community, will be associated with the Assisted Living Program (ALP) 
to be operated by The Maples Assisted Living Facility, LLC. The LHCSA and the ALP will have identical 
membership. 
 
The applicant proposes to provide the following health care services: Nursing, Home Health Aide, and 
Personal Care Aide. 
 
Character and Competence Review 
The membership of Maples Assisted Living Facility, LLC is comprised of the following individuals:  
 
Atom Z. Avery - 50% Self -Employed, Property Management & Development  
Af filiations 
• The Gardens by Morningstar, LLC (Adult Care Facility) (January 13, 2016 – Present)  
• Oswego Hospital, Inc (Community Hospital) (2013-Present) 
• Seneca Hill Manor, Inc (Nursing Home) (2013-Present)  
 
Qualif ied to operate the proposed facility due to experience operating and partnering in an active, 
successful home care agency since 2016. 
 
Micheal Stephens, MD - 50% Physician of Family practice, Oswego Health PC  
Af filiations 
• Oswego Hospital, Inc (Community Hospital) (2013-2018) 
• Seneca Hill Manor, Inc (Nursing Home) (2013-2018)  
 
Qualif ied to operate the proposed facility given the 25 years of experience providing primary care to all 
populations, including geriatric care.  
 
Review of  the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a certified home health agency.  
 
A search of the individuals and entities named above revealed no matches on either the Medicaid 
Disqualified Provider List or the OIG Exclusion List. Facility Compliance/Enforcement, The Division of 
Adult Care Facilities and Assisted Living Surveillance reviewed the compliance history of the above-
mentioned adult care facilities and reports as follows:  
 
• The Gardens by Morningstar, LLC d/b/a The Gardens by Morningstar was fined $36,099 pursuant to 

a Stipulation and Order for inspection findings on August 31, 2016, and October 5, 2017, for 
violations of Article 7 of the Social Services Law and 18 NYCRR Part 486.  

 
The information provided by the Bureau of Quality and Surveillance and the Division of Hospitals and 
Diagnostics & Treatment Centers has indicated that the applicant has provided sufficient supervision to 
prevent harm to the health, safety, and welfare of patients and to prevent recurrent code violations. 
 
Need Review 
In accordance with 10 NYCRR 765-1.16(c)2, this application is exempt from Public Need review as the 
agency is only serving patients associated with the Assisted Living Program (ALP), as attested to by the 
current operator. 
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Financial Review  
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency.  
 
Workforce Review 
The applicant’s response regarding the recruitment and retention of the workforce was adequately 
addressed. See Attachment A. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
 
 

Attachments 
 
OALTC Attachment A 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish a new Licensed Home Care Services Agency at 453 Park Street, Fulton, to exclusively 
serve the residents of their Assisted Living Program, and with the contingencies, if any, as set 
forth below and providing that each applicant fulfills the contingencies and conditions, if any, 
specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222159 E Maples Assisted Living Facility, LLC d/b/a The 

Maples Adult Living Community 
 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a copy of an executed Certificate of Assumed Name that is acceptable to The 

Department [CSL]. 
2. Submission of a copy of Articles of Organization that are acceptable to the Department.  

[CSL] 
3. Submission of a copy of an Operating Agreement that is acceptable to the Department.  

[CSL] 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222215-E 
Premier Upstate Properties LLC d/b/a Visiting Angels 

 
Program: LHCSA  County: Chemung 
Purpose: Establishment Acknowledged: December 23, 2022 
    

Executive Summary 
  

Description 
Premier Upstate Properties LLC d/b/a Visiting 
Angels, a Limited Liability Company, seeks 
approval for initial licensure as a Licensed Home 
Care Service Agency (LHCSA) under Article 36 
of  the Public Health Law.  
 
The applicant proposes to serve the residents of 
the Chemung, Schuyler, and Steuben Counties 
f rom an office located at 168 Miller Street, 
#B103, Horseheads, New York 14845. 
 
The applicant proposes to provide the following 
healthcare services: Nursing, Home Health Aide,                   
Personal Care Aide, Homemaker, and 
Housekeeper. 
 
OALTC Recommendation 
Contingent Approval 
 
 

Need Summary 
This CON meets the need requirements set forth 
in 10 NYCRR Section 765-1.16 as all counties 
requested have a presumed need. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating the financial feasibility of the 
agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Counsel 
Approval contingent upon: 

1.) Submission of a photocopy of the Operating Agreement, acceptable to the Department.  [CSL] 
2.) Submission of a photocopy of the Articles of Organization, acceptable to the Department.  [CSL] 

 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
Premier Upstate Properties LLC d/b/a Visiting Angels, a Limited Liability Company, seeks approval for 
initial licensure as a Licensed Home Care Service Agency (LHCSA) under Article 36 of the Public Health 
Law.  
 
The applicant proposes to serve the residents of the following counties from an office located at 168 Miller 
Street, #B103, Horseheads, New York 14845: 
 
Chemung                               Schuyler                                  Steuben 
 
The applicant proposes to provide the following healthcare services: 
 
Nursing                                  Home Health Aide                   Personal Care Aide 
Homemaker                           Housekeeper 
 
Character and Competence Review 
The membership interest for Premier Upstate Properties LLC d/b/a Visiting Angels will be split between 
Edward Thomas Booth and Courtney Carr. 
 
Edward Thomas Booth – 50% interest 
Operator, Premier Upstate Properties d/b/a Visiting Angels Horseheads (Companion Care) 
 
Healthcare Affiliations 

- None 
 
Edward Booth has experience in sales, marketing, project management, operations, accounting, and 
management.  Has been operating a companion care agency for the last 6 ½ years. 
 
Courtney Carr – 50% interest 
Co-Owner/Registered Nurse, Premier Upstate Properties d/b/a Visiting Angels Horseheads (Companion 
Care) 
Registered Nurse, Arnot Ogden Medical Center, Falck Cancer Center (Oncology) 
 
Healthcare Affiliations 

- None 
 
Courtney Carr graduated from Elmira College Nursing School and is now a registered nurse in New York 
with experience in Critical Care, Emergency Room Care, Oncology, and Radiology.  She is certified in 
Advanced Cardiac Life Support, Basic Life Support, and Infection Control. 
 
Review of  the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
A search of the individuals named above revealed no matches on either the Medicaid Disqualified 
Provider List or the OIG Exclusion List. 
 
Need Review  
This CON meets the need requirements set forth in 10 NYCRR Section 765-1.16 as all counties 
requested have a presumed need.  
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Financial Review  
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency. 
 
Workforce Review 
The applicant’s response regarding the recruitment and retention of the workforce was adequately 
addressed.  See Attachment A.  
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
 
 

Attachments 
 

OALTC Attachment A 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish a new Licensed Home Care Services Agency at 168 Miller Street, B103, Horseheads, 
and with the contingencies, if any, as set forth below and providing that each applicant fulfills 
the contingencies and conditions, if any, specified with reference to the application, and be it 
further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222215 E Premier Upstate Properties LLC d/b/a  

Visiting Angels 
 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a photocopy of the Operating Agreement, acceptable to the Department 

[CSL]. 
2. Submission of a photocopy of the Articles of Organization, acceptable to the Department 

[CSL]. 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222242-E 
Hearthstone Care, LLC 

 
Program: LHCSA  County: Greene 
Purpose: Establishment Acknowledged: December 23, 2022 
    

Executive Summary 
  

Description 
Hearthstone Care LLC, a limited liability 
company, requests approval to obtain licensure 
as a Licensed Home Care Services Agency 
under Article 36 of the Public Health Law.  
 
The applicant proposes to serve the residents of 
the following counties from an office located at 
1187 Route 23A Catskill, NY 12414: 
Greene, Delaware, Rensselaer, Columbia, and 
Schoharie. 
 
The applicant proposes to provide the following 
health care services: Nursing, Home Health 
Aide, Personal Care Aide, Physical Therapy, 
Occupational Therapy, Medical Supplies, 
Equipment & Appliances, Medical Social Work, 
Housekeeper, Nutrition,  and Homemaker. 
 
 
 
 

OALTC Recommendation 
Approval is recommended 
 
Need Summary 
This CON meets the need requirements set forth 
in 10 NYCRR Section 765-1.16 as all counties 
requested have a presumed need. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Counsel 
Approval contingent upon: 
Submission of a copy of the amended operating agreement of the applicant, acceptable to the 
Department,  [CSL] 
 
Office of Aging and Long-Term Care 
Approval is recommended. 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
Hearthstone Care LLC, a limited liability company, requests approval to obtain licensure as a Licensed 
Home Care Services Agency under Article 36 of the Public Health Law.  
 
The applicant proposes to serve the residents of the following counties from an office located at 1187 
Route 23A Catskill, NY 12414: 
Greene, Delaware, Rensselaer, Columbia, and Schoharie. 
 
The applicant proposes to provide the following healthcare services:  
Nursing, Home Health Aide, Personal Care Aide, Physical Therapy, Occupational Therapy, Medical 
Supplies, Equipment & Appliances, Medical Social Work, Housekeeper, Nutrition, and Homemaker. 
 
Character and Competence Review 
The membership of Hearthstone Care, LLC is comprised of the following individuals:  
 
Dmitriy Bobkov – 50% Director  
Atos Executive Advisor, WCH Service Bureau Inc. 
Af filiations • Hearthstone Care, LLC (Senior Adult Day program) (2016-Present)  
Broad experience in areas of IT, Health care revenue cycle management, and real estate management.  
 
Vitaliy Bobkov - 50% CEO  
Hearthstone Care, LLC Partner, B&B Lounge  
Af filiations  • Hearthstone Care, LLC (Senior Adult Day program) (2016-Present)  

     • HS Gentle Care (Non-Emergency Medical Transportation) (2022-present)  
Versatile in various aspects of the business. Professional manager/operator of social adult day care, in-
home companion care, and non-emergency medical transportation. 
 
Need Review 
This CON meets the need requirements set forth in 10 NYCRR Section 765-1.16 as all counties 
requested have a presumed need. 
 
Financial Review 
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency. 
 
Workforce Summary The applicant’s response regarding the recruitment and retention of the 
workforce was adequately addressed. See Attachment A. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
 

Attachments 
 

OALTC Attachment A 
 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish a new Licensed Home Care Services Agency at 1187 Route 23A, Catskill, and with the 
contingencies, if any, as set forth below and providing that each applicant fulfills the 
contingencies and conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222242 E Hearthstone Care, LLC 

 



APPROVAL CONTINGENT UPON: 
 

Submission of a copy of the amended operating agreement of the applicant, acceptable to the 
Department, [CSL] 

 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231136-E 
Welbe Health NY PACE, LLC 

 
Program: LHCSA  County: Kings 
Purpose: Establishment Acknowledged: March 30, 2023 
    

Executive Summary 
  

Description 
Welbe Health NY PACE, LLC (“Welbe”), a 
limited liability company formed in Delaware, 
requests approval for licensure as a Licensed 
Home Care Services Agency, under Article 36 of 
the Public Health Law. 
 
This application seeks approval to establish a 
new Licensed Home Care Services Agency 
(LHCSA) to exclusively serve enrollees of the 
Welbe Health Article 44 Program of All-Inclusive 
Care for the Elderly (PACE). Welbe Health NYC 
PACE, LLC has applied to be certified as a 
PACE provider under Article 44 of the Public 
Health Law, the application is currently under 
review by the Office of Health Insurance 
Programs. 
 
The LHCSA will serve PACE enrollees in the 
following counties from an office located at 5521 
8th Avenue, Brooklyn, New York 11220: 
Bronx Queens Richmond Kings New York 
 
The applicant proposes to provide the following 
services:  Nursing, Home Health Aide, Personal 

Care Aide, Physical Therapy, Occupational 
Therapy, and Speech/Language Pathology. 
 
OALTC Recommendation 
Approval is Recommended 
 
Need Summary 
In accordance with 10 NYCRR 765-1.16(c)(3), 
this application is exempt from Public Need 
review as the agency will only be serving 
Program of All-Inclusive Care for the Elderly 
(PACE) patients.   
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Aging and Long-Term Care 
Approval is Recommended 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
Welbe Health NY PACE, LLC (“Welbe”), a limited liability company formed in Delaware, requests 
approval for licensure as a Licensed Home Care Services Agency, under Article 36 of the Public Health 
Law. 
 
This application seeks approval to establish a new Licensed Home Care Services Agency (LHCSA) to 
exclusively serve enrollees of the Welbe Health Article 44 Program of All-Inclusive Care for the Elderly 
(PACE). Welbe Health NYC PACE, LLC has applied to be certified as a PACE provider under Article 44 
of  the Public Health Law, the application is currently under review by the Office of Health Insurance 
Programs. 
 
Character and Competence Review  
 
The board of Welbe Health NY PACE, LLC is as follows: 
 
Clancy Si France, CEO 
CEO & Board Manager, Welbe Health, LLC  
Af filiations 

• Welbe Health NY PACE, LLC  
• Welbe Health HC Nocal, LLC (CHHA, CA) (2021 – Present)  
• Welbe Health HC Socal, LLC (CHHA, CA) (2021 – Present)  
• LA Coast PACE, LLC (PACE, CA) (2018 – 2022)  
• Sequoia PACE, LLC (PACE, CA) (2018 – 2022)  
• Pacif ic PACE, LLC (PACE, CA) (2017 – 2022)  
•  Stockton PACE, LLC (PACE, CA) (2016 – Present) 

 
Matt Patterson, MD, President 
President, Welbe Health, LLC 
Af filiations 

• Welbe Health HC Nocal, LLC (CHHA, CA) (2021 – Present) 
• Welbe Health HC Socal, LLC (CHHA, CA) (2021 – Present) 
• LA Coast PACE, LLC (PACE, CA) (2018 – Present)  
• Sequoia PACE, LLC (PACE, CA) (2018 – Present)  
• Pacif ic PACE, LLC (PACE, CA) (2017 – Present)  
• Stockton PACE, LLC (PACE, CA) (2016 – Present) 

 
Ethan Epstein, Treasurer Chief  Financial, Officer Welbe Health, LLC 
Af filiations  

• Welbe Health HC Nocal, LLC (CHHA, CA) (2021 – Present)  
•  Welbe Health HC Socal, LLC (CHHA, CA) (2021 – Present)  
•  LA Coast PACE, LLC (PACE, CA) (2018 – Present)  
•  Sequoia PACE, LLC (PACE, CA) (2018 – Present)  
•  Pacif ic PACE, LLC (PACE, CA) (2017 – Present) 
•  Stockton PACE, LLC (PACE, CA) (2016 – Present) 

Blaire Bernard, Secretary 
General Counsel, Welbe Health, LLC 

• Welbe Health HC Nocal, LLC (CHHA, CA) (2023 – Present)  
• Welbe Health HC Socal, LLC (CHHA, CA) (2023 – Present) 
•  LA Coast PACE, LLC (PACE, CA) (2023 – Present)  
• Sequoia PACE, LLC (PACE, CA) (2023 – Present)  
• Pacif ic PACE, LLC (PACE, CA) (2023 – Present)  
• Stockton PACE, LLC (PACE, CA) (2023 – Present 
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George Liu, MD 
Owner/Practitioner, United Asian Medical PLLC 
Owner/Practitioner, Asian Diabetes Center, LLC  
Owner/Practitioner, Accord Medical Care, PC 
 
Af filiations 

• United Asian Medical, PLLC (Medical Practice) (December 1997 – Present) 
• Asian Diabetes Center (Medical Practice) (December 1997 – Present)  
• Accord Medical Center, PC (Medical Practice) (January 2020 – Present)  
• Chinese American IPA, Inc. (IPA) (December 1997 – Present)  
• CAIPA Care, LLC (ACO) (May 2017 – Present) 
• Asian American Accountable Care Organization, LLC (ACO) (November 2010 – Present) 
•  

The board of Welbe Health PACE, LLC is as follows: 
Clancy Si France, CEO - Disclosed Above  
Matt Patterson, President - Disclosed Above 
Ethan Epstein, Treasurer - Disclosed Above  
Blaire Bernard, Secretary - Disclosed Above 
 
The board of Welbe Health, LLC is as follows:  
 
Byron Adams Adjunct Professor, Santa Clara University  
Co-Founder, The Center for Conscientious Capitalism  
 
Blaire Bernard, Secretary- Disclosed Above 
 
Liam Donohue 
Managing Partner, Point 406 Ventures Management L.P.  
Af filiations 
 • Ascellus Behavioral Health (FL) (2020 – Present) 
 • Wayspring Clinic (Telehealth, IN) (2015 – Present) 
 
Ethan Epstein, CFO, Treasurer - Disclosed Above  
 
Clancy Si France, CEO - Disclosed Above  
 
Greg Grunberg, MD Managing Director, Longitude Capital Management, Co., LLC  
 
Jonathan Lim Partner, F-Prime Capital Partners Affiliations 
 • Chicago Behavioral Hospital (Psychiatric Hospital, IL) (April 13, 2015 – Present) 
 • Lake Behavioral Hospital (Psychiatric Hospital, IL) (March 1, 2018 – Present)  
 • Silver Oaks Behavioral Hospital (Psychiatric Hospital, IL) (January 1, 2019 – Present) 
 • Ridgeview Institute (Psychiatric Hospital, GA) (January 17, 2023 – Present)  
 • Ridgeview Institute – Monroe (Psychiatric Hospital, GA) (January 1, 2017 – Present)’’’ 
 • Smokey Point Behavioral Hospital (Psychiatric Hospital, WA) (June 1, 2017 – Present)  
 • South Sound Behavioral Hospital (Psychiatric Hospital, WA) (July 1, 2019 – Present)  
 • Hendricks Behavioral Hospital (Psychiatric Hospital, IN) (February 1, 2021 – Present)  
 
Robert Margolis, MD (CA) Retired 
 
Matt Patterson, President - Disclosed Above  
Nicholas Vorhoff Managing Director, General Atlantic Service Company, L.P.  
Michael Zubkoff Professor, Dartmouth College  
 
The board of CAIPA Care, LLC is as follows:  
George Liu, Chairman, MD - Disclosed Above  
Peggy Sheng, CEO,  CEO, CAIPA Care, LLC  
Af filiations 
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 • Chinese American IPA, Inc. (April 1995 – Present) 
 • CAIPA Care, LLC (March 2017 – Present) 
 
Sun Hoo Foo, MD, President  
Owner/Practitioner, Sun Hoo Foo, MD  
Af filiations  
• Chinese American IPA, Inc. (April 1995 – Present)  
• Sun Hoo Foo, MD (Medical Practice) (January 1998 – Present)  
• CAIPA Care, LLC (March 2017 – Present)  
 
Kelly Kwok, CPA, Controller Controller, CAIPA MSO, LLC  
Af filiations  
• Chinese American IPA, Inc. (January 2017 – Present) 
 • CAIPA Care, LLC (March 2017 – Present)  
 
Wai Lap Leung, MD, Secretary Owner/Practitioner, Wai Lap Leung, MD 
 Af f iliations  
• Chinese American IPA, Inc. (January 1998 – Present) 
 • CAIPA Care, LLC (May 2017 – Present)  
• Wai Lap Leung, MD (January 1998 – Present)  
 
Tai-Chen (Annie) Chu, Compliance Officer 
Compliance Officer, CAIPA MSO, LLC  
 
Richard Ng, MD, Chief Medical Officer  
Medical Director, CAIPA Care, LLC  
Medical Director, CAIPA MSO, LLC  
Af filiations  
• Coalition of Asian American IPA (September 2013 – December 2019)  
• CAIPA MSO, LLC (January 2020 – Present)  
 
Jonathan Chang, MD Owner/Practitioner, Chang Jonathan Maung Tin Physician PC  
Af filiations  
• Chinese American IPA, Inc. (July 2004 – Present)  
• Chang Jonathan Maung Tin Physician PC (July 2004 – Present) 
• CAIPA Care, LLC (May 2017– Present) 
 
Ching-Yin Lam, MD Owner/Practitioner, Ching-Yin Lam, MD 
Af filiations  
• Chinese American IPA, Inc. (January 1998 – Present)  
• CAIPA Care, LLC (September 2017 – Present) 
• Ching-Yin Lam, MD (July 1991 – Present) 
 
Paul K. Sheng, MD  
Owner/Practitioner, Natural Health Chiropractic  
 
Oi Tseun Tung Unemployed Affiliations • CAIPA Care, LLC (May 2017 – Present) 
 
The board of Chinese American IPA, Inc. is as follows:  
 
Jonathan Chang - Disclosed Above 
 Tai-Chen (Annie) Chu - Disclosed Above  
 Sun Hoo Foo - Disclosed Above  
 Kelly Kwok - Disclosed Above  
 Ching Yan Lam - Disclosed Above  
 Alice Lau, MD 
 Owner, Total Care Pediatrics, PLLC 
 Af f iliations  



  

Project #231136-E Exhibit Page 6 

• Chinese American IPA, Inc. (May 2003 – Present)  
• Total Care Pediatrics, PLLC (1987 – Present)  
 
Pauline Lau, MD (NY, PA) Owner, Dr. Lau Medical Oncology PC  
Af filiations  
• Dr. Lau Medical Oncology PC (November 2002 – Present) 
• Chinese American IPA, Inc. (May 2003 – Present) • Asian American Accountable Care Organization, 
LLC 
 
Yick Moon Le, MD (NY, NC)  
Owner, Chinatown Global Pediatrics  
Af filiations  
• Chinatown Global Pediatrics (February 2002 – Present)  
• Chinese American IPA, Inc. (June 2010 – Present)  
 
Wai Lap Leung - Disclosed Above  
George Liu - Disclosed Above  
Richard Ng - Disclosed Above  
Bingjing Roberts, MD  
Owner, Bingjing Roberts MD, PLLC Affiliations  
• Binjing Roberts MD, PLLC (July 2009 – Present)  
• Chinese American IPA, Inc (December 2007 – Present) 
 
Paul Sheng -  Disclosed above  
Peggy Sheng - Disclosed Above 
 Oi Tseun Tung - Disclosed Above  
Quong Wu, MD  
Attending/Owner, Ivy Medical Services PC  
Af filiations  
• Ivy Medical Services PC (October 2005 – Present) 
• Chinese American IPA, Inc (June 2005 – Present) 
 
HuiFang Xiao, MD (NY, TX) 
Owner, Union Women Care OBGYN, PLLC  
Af filiations  
• Union Women Care OBGYN, PLLC (April 2011 – Present)  
• Chinese American IPA, Inc (June 2010 – Present)  
Alan Yao, MD (NY, PA)  
Owner/Medical Director, AE & LY Medical Associates PLLC  
Af filiations 
 • AE & LY Medical Associates PLLC (April 2011 – Present) 
 • Chinese American IPA, Inc (June 2004 – Present)  
 
Hong Ye, MD (NY, IL, NJ) Owner, Dr. Ye’s Medical Office PC 
Af filiations  
• Dr. Ye’s Medical Office PC (January 2008 – Present) 
• Chinese American IPA, Inc (June 2008 – Present) 
 
The board of .406 Ventures III GP, LLC is as follows:  
Liam Donahue - Disclosed Above  
Maria Cirino Co-Founder/Partner, Point 406 Ventures  
 
The board of Point 406 Welbe Blocker, Inc. is as follows:  
Liam Donahue - Disclosed Above 
Payal A. Divakaran Partner, .406 Ventures Management LP  
So-June Min Chief Financial Officer, .406 Ventures Management LP  
The board of Longitude Capital Partners III, LLC is as follows:  
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Juliet P. Tammenoms-Bakker Co-Founder, Managing Director, Longitude Capital Management Co., LLC 
Patrick G. Enright Co-Founder, Managing Director, Longitude Capital Management Co., LLC  
 
The board of Longitude Venture Partners III, LP is as follows:  
Juliet P. Tammenoms-Bakker - Disclosed Above 
Patrick G. Enright - Disclosed Above  
 
The board of Longitude WB Holdings, LLC is as follows:  
Juliet P. Tammenoms-Bakker - Disclosed Above 
Patrick G. Enright- Disclosed Above 
 
Liam Donohue disclosed a Civil Action dated July 29, 2020. The action was settled following the dismissal 
of  some of the Plaintiff's claims; the action was dismissed with prejudice.  
 
Jonathan Lim disclosed that they serve, and have served, on the Board of many portfolio companies of 
their employer. During the course of normal business, these entities are regularly named in civil and 
administrative actions. None of these actions are personally related to Jonathan Lim.  
 
Patrick Enright was named as a defendant in a shareholder lawsuit filed in September 2020 in the US 
District Court, EDNY. The complaint was amended and the directors, including Patrick Enright, were 
dismissed from the case.  
 
The Off ice of Professional Medical Conduct assessed a fine of $2,500 against Dr. Alan Yao for charges of 
professional misconduct related to a conviction of third-degree assault. The Office of the Professions of 
the State Education Department, the New York State Physician Profile, and the Office of Professional 
Medical Conduct, where appropriate, indicate no issues with the licensure of the remaining health 
professionals associated with this application.  
 
The applicant has confirmed that the proposed financial/referral structure has been assessed in light of 
anti-kickback and self-referral laws, with the consultation of legal counsel, and it is concluded that 
proceeding with the proposal is appropriate. 
 
Review of  the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency.  
 
A search of the individuals and entities named above revealed no matches on either the Medicaid 
Disqualified Provider List or the OIG Exclusion List.  
 
Facility Compliance/Enforcement  
 
The applicant is affiliated with several out-of-state health care facilities. For a full listing, please see 
Attachment B: Out-of-State Health Care Facilities. No enforcement action was reported by out-of-state 
regulatory authorities. For states which failed to respond to the request, the applicant submitted affidavits 
attesting to no known enforcement actions. 
 
Need Review In accordance with 10 NYCRR 765-1.16(c)(3), this application is exempt from Public Need 
review as the agency will only be serving Program of All-Inclusive Care for the Elderly (PACE) patients. 
 
Financial Review  
In accordance with 10 NYCRR 765-1.2(b)3 the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating financial feasibility of the agency. The working capital 
required for this project is approximately $587,457. The required working capital will be funded by Welbe 
Health, LLC. The applicant has demonstrated the financial resources to support this project. 
 
Workforce Review  
The applicant’s response regarding the recruitment and retainment of the workforce was adequately 
addressed. See Attachment A.  
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Attachments 
 

OALTC Attachment A 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 3606 of the Public Health Law, on this 29th day of June, 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the New 
York State Department of Health, and the Establishment and Project Review Committee of this 
Council, and after due deliberation, hereby approves the following application to establish a new 
licensed home care services agency at 5521 8th Avenue, Brooklyn, to exclusively serve Welbe 
Health NY PACE, LLC's PACE program, and with the contingencies, if any, as set forth below 
and providing that each applicant fulfills the contingencies and conditions, if any, specified with 
reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 

 
NUMBER APPLICANT/FACILITY 
  
231136 E Welbe Health NY PACE, LLC  

 
 
 



 
 
APPROVAL CONTINGENT UPON: 
 
N/A 
 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222183-E 
Elder Care Homecare Inc. 

 
Program: LHCSA  County: New York 
Purpose: Establishment Acknowledged: December 7, 2022 
    

Executive Summary 
  

Description 
Elder Care Homecare, Inc., a business 
corporation, requests approval for a change in 
ownership under Article 36 of the Public Health 
Law. Elder Care Homecare, Inc was approved 
by the Public Health and Health Planning 
Council at its September 7, 2007, meeting. The 
agency was subsequently licensed under 
license number 1539L001. 
 
Elder Care Homecare, Inc. currently serves 
Nassau, Bronx, Dutchess, Rockland, Orange, 
Putnam, Westchester, Suffolk, Ulster, and 
Sullivan counties from an office located at 700 
White Plains Road, Suite 223, Scarsdale, NY 
10583. The agency was approved for an 
additional practice location, under license 
number 1539L002, which serves Queens, Kings, 
and New York counties from an office located at 
205 East 42nd Street, New York, NY 10017. 
There will be no changes to the counties served 
or services provided as a result of this project. 
 

OALTC Recommendation 
Approval is recommended 
 
Need Summary 
In accordance with 10 NYCRR 765-1.16(c)2, 
this application is exempt from Public Need 
review as the agency is actively serving over 25 
patients, as attested to by the current operator. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3 the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Aging and Long-Term Care 
Approval is recommended. 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
Program Description 
Elder Care Homecare, Inc., a business corporation, requests approval for a change in ownership under 
Article 36 of the Public Health Law.  
 
Elder Care Homecare, Inc was approved by the Public Health and Health Planning Council at its 
September 7, 2007, meeting. The agency was subsequently licensed under license number 1539L001.  
 
The applicant has authorized 20,000 shares of stock, which are currently owned as follows:  
Loren Gilberg – 87.1 shares  
David Gilberg – 9.9 shares 
Eric Mayer – 2.5 shares  
Nicole Gilberg – 0.5 shares  
 
Upon project approval, the shares will be owned as follows: 
Loren Gilberg – 20 shares  
David Gilberg – 77 shares 
Eric Mayer – 2.5 shares  
Nicole Gilberg – 0.5 shares  
 
The remaining 19,900 shares remain unissued.  
Elder Care Homecare, Inc. currently serves Nassau, Bronx, Dutchess, Rockland, Orange, Putnam, 
Westchester, Suffolk, Ulster and Sullivan counties from an office located at 700 White Plains Road, Suite 
223, Scarsdale, NY 10583. 
 
The agency was approved for an additional practice location, under license number 1539L002, which 
serves Queens, Kings and New York counties from an office located at 205 East 42nd Street, New York, 
NY 10017. There will be no changes to the counties served or services provided as a result of this 
project.  
 
Character and Competence Review The Board of Directors of Elder Care Homecare, Inc. is 
comprised of the following individuals: Loren Gilberg – President, Treasurer, and Secretary Previously 
Approved David Gilberg – Vice President, Elder Care Homecare, Inc. Review of the Personal Qualifying 
Information indicates that the applicant has the required character and competence to operate a licensed 
home care services agency. 
 
Need Review 
In accordance with 10 NYCRR 765-1.16(c)2, this application is exempt from Public Need review as the 
agency is actively serving over 25 patients, as attested to by the current operator.  
 
Financial Review 
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency. 
 
Workforce Summary The applicant’s response regarding the recruitment and retention of the 
workforce was adequately addressed. See Attachment A. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
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Attachments 
 
OALTC Attachment A 

 
 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 3606 of the Public Health Law, on this 29th day of June, 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the New 
York State Department of Health, and the Establishment and Project Review Committee of this 
Council, and after due deliberation, hereby approves the following application to transfer 77% 
ownership interest from one shareholder to an existing shareholder, and with the contingencies, 
if any, as set forth below and providing that each applicant fulfills the contingencies and 
conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 

 
NUMBER APPLICANT/FACILITY 
  
222183 E Elder Care Homecare Inc.  

 
 
 



 
 
APPROVAL CONTINGENT UPON: 
 
N/A 
 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222196-E 
Horizons at Canandaigua, LLC 

 
Program: LHCSA  County: Ontario 
Purpose: Establishment Acknowledged: December 12, 2022 
    

Executive Summary 
  

Description 
The Horizons at Canandaigua LLC, a limited 
liability company, requests approval for an Asset 
Purchase to obtain licensure as a Licensed 
Home Care Services Agency under Article 36 of 
the Public Health Law. 
 
The Licensed Home Care Services Agency 
(LHCSA), to be known as The Horizons at 
Canandaigua LLC d/b/a Horizons, will be 
associated with the Assisted Living Program 
(ALP) to be operated by The Horizons at 
Canandaigua LLC d/b/a Horizons. The LHCSA 
and the ALP will have identical membership. 
 
The applicant proposes to serve the residents of 
Ontario County from the address located at 
3132 State Route 21 South, Canandaigua, NY, 
14424. 
 
The applicant proposes to provide the following 
health care services: Nursing, Home Health 
Aide, and Personal Care Aide. 

OALTC Recommendation 
Contingent approval is recommended 
 
Need Summary 
In accordance with 10 NYCRR 765-1.16(c)2, 
this application is exempt from Public Need 
review as the agency is actively serving over 25 
patients, as attested to by the current operator. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2). 
 
Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Counsel 
Approval contingent upon: 

1. Submission of a copy of an executed Operating Agreement that is acceptable to The Department 
[CSL]. 

2. Submission of a copy of an Asset Purchase Agreement that is acceptable to The Department [CSL]. 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
The Horizons at Canandaigua LLC d/b/a Horizons, a limited liability company, requests approval for an 
Asset Purchase to obtain licensure as a Licensed Home Care Services Agency under Article 36 of the 
Public Health Law. 
 
The Licensed Home Care Services Agency (LHCSA), to be known as The Horizons at Canandaigua LLC 
d/b/a Horizons, will be associated with the Assisted Living Program (ALP) to be operated by The Horizons 
at Canandaigua LLC d/b/a Horizons. The LHCSA and the ALP will have identical membership. 
 
The applicant proposes to serve the residents of Ontario County from the address located at 3132 State 
Route 21 South, Canandaigua, NY, 14424. 
 
The applicant proposes to provide the following health care services: Nursing, Home Health Aide, and 
Personal Care Aide. 
 
Character and Competence Review  
The Horizons at Canandaigua, LLC is comprised of the following individuals: 
 
Elli Kaganoff - 100%  
Manager, Horizons at Canandaigua, LLC  
Marchand at Sharon Springs, LLC  
Underwood Gardens Management, LLC  
Extensive experience managing healthcare facilities, including long-term care facilities, as well as ACFs 
and ALPs. This includes many years of compliance, fiscal, and general operational oversight. 
 
A search of the individuals and entities named above revealed no matches on either the Medicaid 
Disqualified Provider List or the OIG Exclusion List.  
 
Facility Compliance/Enforcement  
The Division of Adult Care Facilities and Assisted Living Surveillance reviewed the compliance history of 
the above-mentioned adult care facilities and reports as follows:  
 
• Marchand Manor, LLC d/b/a Marchand Manor was fined $783 pursuant to a Stipulation and Order 

for inspection findings on June 12, 2018, and September 6, 2018, for violations of Article 7 of the 
Social Services Law and 18 NYCRR Part 486. 

• Marchand Manor, LLC d/b/a Marchand Manor was fined $1,000 pursuant to a Stipulation and 
Order for inspection findings on January 28, 2021, for violations of Article 7 of the Social Services 
Law and 18 NYCRR Part 486. 

• Marchand Manor, LLC d/b/a Marchand Manor was fined $50 pursuant to a Stipulation and Order 
for inspection findings on March 9, 2021, for violations of Article 7 of the Social Services Law and 
18 NYCRR Part 486.  

 
Need Review 
In accordance with 10 NYCRR 765-1.16(c)2, this application is exempt from Public Need review as the 
agency is only serving patients associated with the Assisted Living Program (ALP), as attested to by the 
current operator. 
 
Financial Review 
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency. 
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Workforce Summary The applicant’s response regarding the recruitment and retention of the 
workforce was adequately addressed. See Attachment A. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
 

Attachments 
 

OALTC Attachment A 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish Horizons at Canandaigua, LLC as the new operator of a licensed home care services 
agency currently operated by DePaul Adult Care Communities, Inc. at 3132 State Route 21 
South, Canandaigua, and with the contingencies, if any, as set forth below and providing that 
each applicant fulfills the contingencies and conditions, if any, specified with reference to the 
application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222196 E Horizons at Canandaigua, LLC 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a copy of an executed Operating Agreement that is acceptable to The 

Department [CSL]. 
2. Submission of a copy of an Asset Purchase Agreement that is acceptable to The Department 

[CSL]. 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222232-E 
Good Samaritan Home Health Agency, Inc. 

Program: LHCSA  County: Erie 
Purpose: Establishment Acknowledged: December 23, 2022 

Executive Summary 

Description 
Good Samaritan Home Health Agency, Inc., a 
for-profit corporation, seeks a proposed 
ownership transfer, where two approved owners 
will transfer their interest in the operations 
(thereby withdrawing from ownership) to three 
current owners who are not yet approved by the 
Public Health and Health Planning Council.  

The applicant proposes to serve the residents of 
the following counties from an office located at 
1775 Wehrle Drive, Suite 150, Buffalo, NY 
14221: Allegany, Cattaraugus, Erie, Genesee, 
Monroe, Niagara, Orleans, and Wyoming.  

The applicant proposes to provide the following 
health care services: Nursing, Homemaker, 
Home Health Aide, Housekeeper, and Personal 
Care. 

OALTC Recommendation 
Approval is recommended 

Need Summary 
In accordance with 10 NYCRR 765-1.16(c)2, 
this application is exempt from Public Need 
review as the agency is actively serving over 25 
patients, as attested to by the current operator. 

Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§3606(2).

Financial Summary 
In accordance with 10 NYCRR 765-1.2(b)3, the 
applicant has submitted financial documents 
prepared by a Certified Public Accountant (CPA) 
demonstrating financial feasibility of the agency. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Aging and Long-Term Care 
Approval is recommended. 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Program Description 
Good Samaritan Home Health Agency, Inc., a for-profit corporation, seeks a proposed ownership 
transfer, where two approved owners will transfer their interest in the operator (thereby withdrawing from 
ownership) to three current owners who are not yet approved by the Public Health and Health Planning 
Council.  
 
The applicant proposes to serve the residents of the following counties from an office located at 1775 
Wehrle Drive, Suite 150, Buffalo, NY 14221: Allegany, Cattaraugus, Erie, Genesee, Monroe, Niagara, 
Orleans, Wyoming.  
 
The applicant proposes to provide the following health care services: Nursing, Homemaker, Home Health 
Aide, Housekeeper, and Personal Care. 
 
Character and Competence Review  
The membership and shareholdings for Good Samaritan Home Health Agency, Inc. are as follows:  
 
Sof ia Arutunian – 33.4% Vice President and Director of Nursing, Good Samaritan Home Health Agency, 
Inc.  
Af filiations 
  ● Good Samaritan Home Health Agency, Inc. (LHCSA) (8/1/2021-present) 
 
 Victoria Shvartsberg – 33.3% Member/Shareholder, Good Samaritan Home Health Agency, Inc. 
Af filiations  

● Good Samaritan Home Health Agency, Inc. (LHCSA) (8/1/2021-present)  
 
Angelina Melkumyan – 33.3% Vice President, Good Samaritan Home Health Agency, Inc.  
Af filiations  

● Good Samaritan Home Health Agency, Inc. (LHCSA) (8/1/2021-present) 
 
Review of  the Personal Qualifying Information indicates that the applicant has the required character and 
competence to operate a licensed home care services agency. 
 
Need Review 
In accordance with 10 NYCRR 765-1.16(c)2, this application is exempt from Public Need review as the 
agency is actively serving over 25 patients, as attested to by the current operator.  
 
Financial Review 
In accordance with 10 NYCRR 765-1.2(b)3, the applicant has submitted financial documents prepared by 
a Certif ied Public Accountant (CPA) demonstrating the financial feasibility of the agency. 
 
Workforce Summary The applicant’s response regarding the recruitment and retention of the 
workforce was adequately addressed. See Attachment A. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §3606(2). 
 

Attachments 
 

OALTC Attachment A 
 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 3606 of the Public Health Law, on this 29th day of June, 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the New 
York State Department of Health, and the Establishment and Project Review Committee of this 
Council, and after due deliberation, hereby approves the following application to transfer 70.3% 
ownership interest from two withdrawing shareholders to the three remaining shareholders, and 
with the contingencies, if any, as set forth below and providing that each applicant fulfills the 
contingencies and conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 

 
NUMBER APPLICANT/FACILITY 
  
222232 E Good Samaritan Home Health Agency, Inc, 

 
 
 



 
 
APPROVAL CONTINGENT UPON: 
 
N/A 
 
 
APPROVAL CONDITIONAL UPON: 
 
N/A 
 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222254-B 
Greater Binghamton Surgery Center 

 
Program: Diagnostic and Treatment Center  County: Broome 
Purpose: Establishment and Construction Acknowledged: December 29, 2022 
    

Executive Summary 
  

Description 
Binghamton ASC, LLC d/b/a Greater Binghamton 
Eye Surgery Center, an existing Article 28 
diagnostic and treatment center certified as a 
single-specialty freestanding ambulatory surgical 
center (FASC) specializing in ophthalmology 
procedures, requests approval to transfer a 65% 
membership interest in the Center to New York 
Holdco, LLC and to convert the single-specialty 
FASC to a multi-specialty FASC. Upon approval of 
this application, the Center will do business as 
Greater Binghamton Surgery Center. The Center 
is located at 530 Columbia Drive, Johnson City, 
New York 13790. 
 
The applicant is also requesting certification of 
otolaryngology services. Letters of referral from 
three (3) physicians support the addition of this 
service.  
 
The ownership interests of Binghamton ASC, LLC 
before and after approval are as follows: 
 
Class A -  
Physician Member Current Proposed 
Daniel Sambursky, MD 100% 35% 

Class B Members -  
New York Holdco, LLC 

 
0% 

 
65% 

  Jef frey Andrews (35%)   
  Binghamton Health Corp. 
  (65%) 

 
  

Total Class A and B 
Ownership 

 
100% 

 
100% 

 
Daniel Sambursky, MD, the sole member, will 
transfer 65% of his membership interest to New 
York Holdco, LLC. The ownership of New York 
Holdco, LLC includes one (1) individual member, 

Mr. Jef frey Andrews (35%), and one corporate 
member, Binghamton Health Corporation (65%), 
an existing, not-for-profit corporation whose sole 
passive member is Our Lady of Lourdes Memorial 
Hospital, Inc. Daniel Sambursky, M.D will continue 
as the Medical Director of Greater Binghamton 
Eye Surgery Center. 
 
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate five years from the date of its 
issuance. 
 
Need Summary 
The applicant projects 2,264 procedures in Year 
One and 2,334 in Year Three with 10.97% 
Medicaid and 2.01% Charity Care in the third year. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law §2801-a 
(3). 
 
Financial Summary 
The purchase price for the proposed membership 
interest is $6,175,000 and will be met with equity 
f rom the new proposed members. The total project 
cost of $577,477 will be met with $57,748 in equity 
f rom the proposed members and a bank loan of 
$519,729 at an interest rate of 7.13% for a five-
year term. 
 
Budget: Year One 

2023 
Year Three 

2025 
Revenues $3,802,434 $4,189,795 
Expenses $4,058,359 $4,117,603 
Net Income ($255,925) $72,193 
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Recommendations 
  
 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval with an expiration of the operating certificate five years from the date of its issuance, 
contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of a signed agreement with an outside, independent entity satisfactory to the Department 
to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year.  Submission of annual reports will begin after the first full or, if 
greater or equal to six months after the date of certification, partial year of operation.  Reports should 
include: 
a. Data displaying actual utilization including procedures; 
b. Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within seven days 

af ter ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care plans.  [RNR] 

3. Submission of a bank loan commitment that is acceptable to the Department of Health.  [BFA] 
4. Submission of an executed administrative services agreement that is acceptable to the Department of 

Health.  [BFA] 
5. Submission of a working capital loan commitment that is acceptable to the Department of Health.  

[BFA] 
6. Submission of a signed/executed copy of an Amended & Restated Operating Agreement that is 

acceptable to The Department.  [CSL] 
 
Approval conditional upon: 
1. This project must be completed by one year from the date of this letter, including all pre-opening 

processes, if applicable.  Failure to complete the project by this date may constitute an abandonment 
of  the project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date.  [PMU] 

2. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis  
The center was approved under CON 191137 and began operations in May 2021, providing 
ophthalmology surgery services in two operating rooms and one procedure room. Greater Binghamton 
Eye Surgery Center is currently the only ASC operating in Broome County. The center believes that 
becoming a multi-specialty ASC will enable it to enhance the center’s ability to provide care to the 
underserved residents of Broome County.  
 
The primary service area is Broome County. The population of Broome County in 2022 was estimated to 
be 197,117 according to the latest US Census data population and is projected to decrease to 187,884 by 
2028.  According to Data USA, in 2020, 96.1% of the population of Broome County had health coverage as 
follows: 
  
Employer Plans 45.3% 
Medicaid 22.5% 
Medicare 14.8% 
Non-Group Plans 12.5% 
Military or VA 1.03% 

 
Another ASC, Southern Tier Surgery Center, was recently approved in Broome County to provide 
orthopedics and pain management surgery services. It will be approximately one mile and four minutes 
away f rom Greater Binghamton Eye Surgery Center.   
 
The applicant projects 2,264 procedures in Year One and 2,334 in Year Three, with approximately 573 of 
these being Otolaryngology procedures. These projections are based on the current practices of 
participating surgeons. The proposed otolaryngology procedures are currently being performed in a 
hospital setting. The table below shows the actual utilization by payor source for the current year and 
projected for years one and three. 
 

Payor 
Current Year Year One Year Three 

Volume % Volume % Volume % 
Comm Ins- FFS 440 25.42% 620 27.39% 639 27.38% 
Comm Ins- MC 120 6.93% 187 8.26% 193 8.27% 
Medicare FFS 506 29.23% 546 24.12% 562 24.08% 
Medicare Mc 540 31.20% 590 26.06% 608 26.05% 
Medicaid MC 100 5.78% 249 11.00% 256 10.97% 
Private Pay 22 1.27% 28 1.24% 29 1.24% 
Charity Care 3 0.17% 44 1.94% 47 2.01% 

 
The center has Medicaid Managed Care contracts with the following: Aetna Health, CDPHP, United 
Healthcare of NY, MVP, and will soon participate with WellCare and Fidelis Care.  The center will work 
collaboratively with local Federally Qualified Health Centers such as Cornerstone Family Healthcare, 
which has two locations in Binghamton, and other community-based facilities to provide service to the 
under-insured in their service area.  
 
The center is current with its SPARCS reporting through April 2023. The applicant is committed to serving 
all persons in need without regard to the ability to pay or the source of payment.  
 
Conclusion 
Approval of this project will enhance access to ophthalmology and otolaryngology surgery services for the 
residents of Broome County. 
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Program Analysis 
 
Project  Proposal 
Binghamton ASC, LLC d/b/a/ Greater Binghamton Eye Surgery Center, an existing Ambulatory Surgery 
Center located at 530 Columbia Drive in Johnson City (Broome County), requests approval to transfer 
65.00% ownership interest to a new membership LLC, convert from a single specialty to multi-specialty 
ASC (Otolaryngology) and change the doing business as name. There will be a total increase of 3.00 
FTEs in Year One and Year Three for a total of 11.00 FTEs.  
 
The table below details the proposed change in ownership: 
 
Member Name Current Proposed 
Class A Member   
Daniel Sambursky, M.D. 100.00% 35.00% 

Class B Member**   
New York Holdco, LLC 
  Jef frey Andrews 
 
Binghamton Health Corp. 
  Katherine Connerton, President/CEO 
  David Mannes, CFO 
  Susan Bretscher, CMIO 

-- 65.00% 

TOTAL 100% 100% 
** Member subject to Character and Competence  
 
Binghamton Health Corporation is run by an outside manager:  
 
Alexandra Reyes Outside Manager 
 
Character and Competence 
Jeffery Andrews is the Chief  Operating Officer and Executive Vice president of Compassus Home 
Health and Hospice for seven (7) months. He provided operational leadership in a multistate, privately 
backed organization with annual revenues of $800M. He created organizational management systems for 
the consistent execution of operational metrics. He developed a plan for evolving organizational structure 
to ensure scalability, including the new clinical team to allow for value-based care. He directed an organic 
growth strategy with a focus on Ascension relationship development and improving new growth 
opportunities and customer relations. He designed recruitment and retention strategies specific to clinical 
onboarding and mentoring. He was the COO and Interim President of Sequel Youth and Family Services 
for nine (9) months. He was responsible for operations management for an organization with annual 
revenues of $300M, developed strategic plans and an organizational road map to position the company 
for future industry changes, restructured the organization to leverage regional relationships and improve 
decision-making, including establishing operational metrics. He led and coordinated customer care 
development teams with a focus on lean referral management, directed growth strategy, led enterprise-
wide cost savings initiatives, and led and directed a clinical philosophy redesign. He was the Market 
President, Regional Vice President, and CEO of United Surgical Partners International for over 10 years. 
He led joint venture relationships with key health system partners, actively collaborated with system 
executives to improve quality, performance, and outcomes, and facilitated communication of market 
strategy in collaboration with physician leaders. He guided financial negotiations and debt restructuring, 
facilitated the acquisition and merger of three (3) surgery centers, and directed the implementation of 
hospital gainsharing programs resulting in $4M of annual savings. He guided regional marketing and 
recruitment plans in collaboration with regional teams, directed regional staffing initiatives focused on 
reducing agency staffing, decreased turnover by 25%, designed a campus expansion, and recruited 20 
physicians. He was an Administrator at Banner Thunderbird and Banner Estrella Surgery Centers for over 
one (1) year. He was responsible for $3M in budget at each center. He led the financial and operational 
turnaround at Banner Thunderbird and increased volume by 10% in nine (9) months. He recruited four (4) 
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new surgeons. He completed a $6M new facility construction project. He was the Administrator at Surgis, 
Inc for over one (1) year. He prepared, monitored, and controlled a $2M operating budget and provided 
leadership to 20 employees. He strategized and negotiated managed care contracts to bolster the bottom 
line resulting in improved operating margins. He was the Network Account Manager of UnitedHealthcare 
for over one (1) year. He was a Business Analyst at Sun Health for over one (1) year. He was a 
Pharmaceutical Sales Representative for one (1) year for Johnson and Johnson.  
 
Susan Bretscher is the Chief Mission Integration Officer and Chief Operating Officer at Our Lady of 
Lourdes Memorial Hospital for two (2) years. She defines the strategic direction and accountabilities for 
inf rastructures, resources, and capabilities in collaboration with the senior management team and 
department directors for the organization. She also participates in the development, implementation, and 
accountability of the organization’s vision, policies, and objectives; collaborates with senior management 
on setting strategic initiatives, develops plans, and implements processes for Mission Integration. She 
was the Vice President and Chief Mission Integration Officer at Our Lady of Lourdes Memorial Hospital 
for four (4) years. She collaborated with senior management in setting strategic initiatives, developing 
plans, and implementing processes for Mission Integration and supported the ministry’s ecclesiastical 
relationship with the local Diocesan Ordinaries and the larger Catholic communities. She also held shared 
strategic ownership and leadership accountability for creating a Model Community culture. She was the 
Director of Community Outreach and Mission Integration for one (1) year. She collaborated with senior 
management and department directors in the development of specific strategies, tactics, and tasks that 
are aligned with the mission, vision, and core values. She managed the implementation of the mission 
integration and strategic initiatives while also directing youth services to meet individual and program 
goals. She directed the  Lourdes Medical Mission at Home and other institution-wide services. She was 
the Director of Learning Services for one (1) year. She worked in partnership with Human Resources to 
assess the needs and develop, recommend, and implement solutions to meet organizational 
development and effectiveness needs. She worked in partnership with the Manager of Community 
Relations to plan, develop, implement, and evaluate community health education. She set and controlled 
the budget for Learning Services and the library. She oversaw the administrative management of the 
podiatry residency program, family medicine residency program, continuing medical education program, 
and the library/archives. She was a Health sciences Information Specialist at Our Lady of Lourdes 
Memorial Hospital for 22 years. She managed the hospital library and archives and provided library 
services to hospital staff, coordinated with eh continuing medical education program and maintained the 
program accreditation, developed and maintained a broad spectrum of library services, supervised 
library/archive staff and volunteers, and implemented and maintained databases for circulation and 
control of library materials.  
 
Katheryn Connerton is the President and CEO of Ascension Lourdes for over eight (8) years. She has 
led a $440M net revenue healthcare system with a 220-bed acute care hospital, over 280-person 
physician network, and 3,400 associates. She transformed the health system to ambulatory care with 
75% outpatient revenue, led value-based care redesign, initiated cohort management formalizing 
relationships between community-based organizations and primary care, engineered quality review 
inf rastructure for the health system, and led entry into the largest Clinically Integrated Network in the 
upstate. She was the Vice President of Internal Consulting of Bon Secours Health System for over eight 
(8) years. She implemented all facets of EMR, achieved the system’s highest revenue performance for 
post-install, realized $100M in benefits, led 300-person staff in implementing and support of EHR 
operations in 14 hospitals, five LTCs, and an 800-person physician network, and partnered with executive 
management to start A Medicare Shared Savings Program. She was the Chief Operating Officer of Bon 
Secours Venice Healthcare for two (2) years. She implemented operational improvements increasing 
EBIDTA as percent net revenue by 8.5%, obtained $5M in grant funding for the surgical center of 
excellence, reduced salary and wage expense by 20% with top decile performance to benchmark metrics, 
increased service acuity leading to increased Medicare case mix, and doubled medical staff size. She 
was the Vice President of Quality and Risk at Bon Secours Venice Healthcare for four (4) years. She built 
a cardiovascular program including interventional cath and interventional radiology, outpaced projections 
for open heart surgery by 10%, doubled interventional caths, and exceeded the contribution margin by 
10%. Ms. Connerton discloses membership interest in the following healthcare facilities:  
 
Our Lady of Lourdes Memorial Hospital    12/2014-present 
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David Mannes is the Chief Financial Officer of Ministry Markets at Ascension for over one (1) year. He 
leads the f inance function, including financial reporting, planning, revenue cycle, capital planning, and 
f inancial integrity for Our Lady of Lourdes Memorial Hospital. He was the previous Vice President of 
Finance MWF at Ascension for three (3) years. He led the financial planning, forecasting, capital 
planning, financial integrity, and consolidation of 10 hospitals in Wisconsin. He was the Controller of 
Ascension for over nine (9) years. He led the financial reporting and accounting function for Ascension 
Wisconsin, including accounting, payroll, time and attendance, consolidation, accounts payable, cash 
management, and audit. Mr. Mannes discloses membership interest in the following healthcare facilities:  
 
Horizon Homecare and Hospice    10/2009-06/2021 
 
Alexandra Reyes is the Vice President of Operations at Regent Surgical Health for over three (3) years. 
She works with the center administrator and Operating Board and provides hands-on management and 
support for day-to-day center activities that promote growth and desired financial performance. The key 
areas of  focus are strategic planning, partner relations, staff development, and accountability. She is the 
primary operations contact for inquiries for the Center staff and physician partners. She delegates 
authority and responsibility to department heads, develops and improved management techniques and 
practices, and provides leadership, vision, and strategic direction. She reviews and supports negotiations 
for quotes for equipment, supplies, and ancillary service agreements. She was the Vice president of 
Operations at Physician Endoscopy for over two (2) years. She functions as the primary liaison between 
Physician Endoscopy (PE) and multiple ASCs. She interacted and influenced cross-functionally within PE 
departments and also works collaboratively with the Centers to develop initiatives that promote center 
growth, cost containment, and operational improvement, provided onsite support and project oversight, 
developed key contacts within the center community, and kept current on regional and national industry 
related events that may impact the Centers. She was the Senior Vice President of Operations of Frontier 
Healthcare for two (2) years. She provided the Centers with a recommended program for managing 
ef f icient ongoing operations. She submitted the Medical Director, Quality Assurance and Performance 
Improvement Committee, and Board of Manager medical staff bylaws, a quality program, and 
departmental policies and procedures for review and modification. She provided support to the 
Administrator and Medical Director, who are responsible for familiarizing the facility staff with the policies 
and procedures. She completes periodic audits of the Center’s operations and provides feedback to the 
Board of Managers on the Center’s adherence to programs, and contributes feedback on quality and risk 
programs for QAPI for the Board to consider in internal reviews. She provides operational insights on best 
practices and tools gained from experiences working in other ASCs. She was the ASC Regional Director 
of  Prospira PainCare/National Surgical Centers of America for two (2) years. She directed daily 
operations of the surgery center, personnel supervision, cost control, inventory management, risk 
management, and quality improvement. She also recruited, oriented, trained, and directed staff, 
conducted performance evaluations, assisted with recruiting qualified physicians, and directed the daily 
operations of four surgery centers. She was the Operating Room Manager of Memorial Same Day 
Surgery Center for 10 months. She directed the daily operations of the surgery center, personnel 
supervision, cost control, inventory management, risk management, and quality improvement. She 
prepared the facility to successfully meet The Joint Commission Inspection and monitors payroll and 
benef its for accuracy, timeliness, cost-effectiveness, and adherence to state and federal requirements. 
She was an Administrator at Weston Outpatient Surgical Center for over one (1) year. She spearheaded 
a full-scope facility operation inclusive of policy and procedure development and implementation, goal 
setting, strategy planning, budgeting, and collaboratively supporting the total perioperative process. She 
steered strict compliance with OSHA rules and regulations, fostered transparent communication between 
business offices, patient care areas, and physician practices, monitored payroll and benefits, conducted 
cost analysis and prepared reports, negotiated contracts and maintained cooperative relationships, and 
played an active role in developing and optimizing the Quality Management Program. She was an 
Administrator at Treasure Coast Center for Surgery for two (2) years. She was a Nurse Manager at Palms 
West Surgicenter for over two (2)years. She was a Staff Nurse in the Operating Room at North Shore 
University Hospital at Glen Cove Orthopedic and Rehab Institute for two (2) years. She was a Director of 
Nursing at the Rehab Institute for two (2) years.  
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Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 
Conclusion 
Based on the information reviewed, staff found nothing that would reflect adversely upon the applicants’ 
character and competence or standing in the community. 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs of $577,477 for moveable equipment and CON fees are broken down as follows: 
 
Moveable Equipment $572,329 
CON Fee 2,000 
Additional Processing Fee 3,148 
Total Project Cost $577,477 
 
The applicant’s financing plan appears as follows: 
 
Equity $57,748 
Bank Loan (7.13% for a five-year term) $519,729 
 
Operating Budget 
The applicant has submitted an operating budget, in 2023 dollars, for the first and third years of operation, 
summarized below: 
 

 
Current 

Ended 6/30/2022  
Year One 

2024  
Year Three 

2026  

 
Per 

Procedure Total 
Per 

Procedure Total 
Per 

Procedure Total 
Commercial FFS $1,918 $844,033 $2,329 $1,443,987 $2,490 $1,591,284 
Commercial MC $1,693 $203,108 $2,251 $420,910 $2,399 $463,088 
Medicare FFS $1,555 $786,641 $1,543 $842,643 $1,652 $928,609 
Medicare MC $1,298 $701,165 $1,293 $762,610 $1,384 $841,439 
Medicaid MC $1,678 $167,844 $1,188 $295,919 $1,272 $325,721 
Private Pay $1,401 $30,825 $1,299 $36,365 $1,367 $39,654 
Total Revenues  $2,733,616  $3,802,434  $4,189,795        
Expenses:       
Operating $1,612 $2,789,774 $1,449 $3,279,574 $1,432 $3,343,352 
Capital $311 $538,596 $344 $778,785 $332 $774,251 
Total Expenses $1,923 $3,328,370 $1,793 $4,058,359 $1,764 $4,117,603        
Net Income  ($594,754)  ($255,925)  $72,192        
Procedures  1,731  2,264  2,334 
 
The following is noted with respect to the submitted budget: 
 

• Reimbursement rates are based on current reimbursement methodologies. 
• Expense and utilization assumptions are based on historical experience.   
• Three (3) nonmember physicians have submitted letters of interest supporting the utilization 

projections in this application and justifying converting the Center to a multi-specialty FASC.  The 
physicians will provide Otolaryngology services, and the applicant projected 456 Otolaryngology 
procedures in the first year. 
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Utilization broken down by payor source during the current year, first year, and third year is as follows: 
 

 
Current Year 

2022 
Year One 

2024 
Year Three 

2026 
Commercial FFS 25.42% 27.39% 27.38% 
Commercial MC 6.93% 8.26% 8.27% 
Medicare FFS 29.23% 24.12% 24.08% 
Medicare MC 31.20% 26.06% 26.05% 
Medicaid MC 5.78% 11.00% 10.97% 
Private Pay 1.27% 1.24% 1.24% 
Charity Care 0.17% 1.94% 2.01% 
Total 100.00% 100.00% 100.00% 
 
Membership Purchase Agreement 
The applicant has submitted an executed membership purchase agreement for the sale of membership 
interests, which is summarized below: 
 
Date May 25, 2022 
Buyer New York Holdco, LLC 
Seller Binghamton ASC, LLC (the ASC) and Daniel Sambursky, MD. (Principal) 
Purchase Price $6,175,000 
Payment of Purchase 
Price 

$550,000 in Escrow and $5,625,000 due at Closing. The purchaser will 
provide equity for the remainder. 

 
Administrative Services Agreement 
The applicant has submitted a draft administrative services agreement, which is summarized below: 
 
Facility Binghamton ASC, LLC d/b/a Greater Binghamton Eye Surgery Center 
Contractor Regent Surgical Management, LLC 
Services 
Provided 

Provide ongoing support to maintain the Facility’s Medicare accreditation status, advise 
surgery center regarding the purchase of supplies and capital equipment, monitoring all 
relevant permits. Licenses and all other necessary notifications of the Surgery Center, 
develop, provide and advise Surgery Center regarding the production and updating of 
necessary procedure manuals, enter into a revenue cycle and support services 
agreement to manage Surgery Center’s billing and collection requirements; advise 
Surgery Center with respect to any joint venture accounts and advise on the recruitment 
of  physicians. 

Term 7 years 
Fee $19,634.50 (monthly fee), equal to $235,614. On each anniversary date, the monthly fee 

shall be reviewed by the parties to this Agreement. 
 
Lease Rental Agreement 
The applicant has submitted an executed lease rental agreement for the site that they will occupy, which 
is summarized below: 
 
Date July 29, 2022 
Premises The premises are located at 530 Columbia Drive, Johnson City, New York. 
Lessor 530 Columbia Drive, LLC 
Lessee Binghamton ASC, LLC d/b/a Greater Binghamton Eye Surgery Center. 
Term 15 years 
Rental Year One $299,442.  Each year thereafter, the rent shall increase by 2.75% each year. 
Provisions The lessee shall be responsible for real estate taxes, maintenance, and utilities. 

 
The applicant has submitted an affidavit indicating that this will be a non-arms-length lease arrangement 
in that Daniel Sambursky, MD., is the sole 530 Columbia Drive, LLC member. The applicant has 
submitted two real estate letters in support of the per-square-foot rental. 
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Capability and Feasibility 
The purchase price for the membership interest is $6,175,000 and will be met through equity. The total 
project cost of $577,477 will be met with $57,748 in equity from the proposed members and a bank loan 
of  $519,729 at an interest rate of 7.13% for a f ive-year term.  BFA Attachment B Financial Summary of 
Ascension, which includes operations of Our Lady of Lourdes Memorial Hospital, Inc., indicates sufficient 
funds for the equity contribution. 
 
Working capital requirements are estimated at $676,393, equivalent to two months of first-year expenses. 
The applicant will finance $300,000 at an interest rate of 7.13% for a three-year term. The remainder, 
$376,394, will be provided as equity from the proposed member. The personal net worth statements of 
the proposed individual members are presented as BFA Attachment A and show sufficient resources to 
cover the working capital 
 
The submitted budget indicates a net loss of $255,925 and a net income of $72,192 during the first and 
third years, respectively. The applicant indicated that first-year losses will be offset with working capital 
funds. Revenues are based on current reimbursement methodologies for ambulatory surgery services. 
The submitted budget appears reasonable. Presented as BFA Attachment C is December 31, 2022, 
internal f inancial statements of Binghamton ASC, LLC, indicating the entity had negative working capital 
and net asset positions in 2022. The reason for the negative working capital position and the negative net 
asset position was the result of cash flow issues as the Center ramped up case utilization and 
experienced delays in becoming credentialed with various payors for reimbursement issues. As a result, 
the entity achieved a net income of $57,615 in 2022. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
Map Map 
BFA Attachment A Personal Net Worth Statement- Proposed Members 
BFA Attachment B Financial Summary- Ascension 
BFA Attachment C December 31, 2022, internal financial statements of Binghamton ASC, LLC 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
convert a single-specialty freestanding ambulatory surgery center to multi-specialty, transfer 
65% ownership interest from the sole member to one new member LLC, and rename the facility, 
and with the contingencies, if any, as set forth below and providing that each applicant fulfills 
the contingencies and conditions, if any, specified with reference to the application, and be it 
further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222254 B Greater Binghamton Surgery Center 

 



APPROVAL CONTINGENT UPON: 
 
Approval with an expiration of the operating certificate five years from the date of its 
issuance, contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of a signed agreement with an outside, independent entity satisfactory to the 
Department to provide annual reports to DOH. Reports are due no later than April 1st for the 
prior year and are to be based upon the calendar year.  Submission of annual reports will 
begin after the first full or, if greater or equal to six months after the date of certification, 
partial year of operation.  Reports should include: 
a. Data displaying actual utilization including procedures; 
b. Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within 

seven days after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care plans. 

 [RNR] 
3. Submission of a bank loan commitment that is acceptable to the Department of Health.  

[BFA] 
4. Submission of an executed administrative services agreement that is acceptable to the 

Department of Health.  [BFA] 
5. Submission of a working capital loan commitment that is acceptable to the Department of 

Health.  [BFA] 
6. Submission of a signed/executed copy of an Amended & Restated Operating Agreement that 

is acceptable to The Department.  [CSL] 
 
APPROVAL CONDITIONAL UPON: 
1. This project must be completed by one year from the date of this letter, including all pre-

opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project 
approval expiration date.  [PMU] 

2. The submission of annual reports to the Department as prescribed by the related contingency, 
each year, for the duration of the limited life approval of the facility.  [RNR] 

3. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  
[AER] 

 
  



Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231026-B 
Maplemere Ventures, LLC 

 
Program: Diagnostic and Treatment Center  County: Erie 
Purpose: Establishment and Construction Acknowledged: January 31, 2023 
    

Executive Summary 
  

Description 
Maplemere Ventures, LLC, a New York limited 
liability company, requests approval to establish 
and construct an Article 28 freestanding 
ambulatory surgery center (FASC) located at 
111 North Maplemere Drive, Amherst (Erie 
County). The Center will be certified as a multi-
specialty FASC specializing in orthopedics, 
endoscopy, colorectal surgery, general surgery, 
pediatric orthopedic surgery, foot and ankle 
surgery, plastic surgery, and vascular surgery. 
The applicant will lease 38,101 square feet on 
the f irst floor of an existing medical office 
building. The site will include (7) seven operating 
rooms, (3) three procedure rooms, (4) four 
endoscopy rooms, and requisite support areas.  
The facility’s assumed name is proposed to be 
Northtowns Ambulatory Surgery Center.  
 
BFA Attachment A-2 presents the Center’s 
Class A proposed ownership structure, which 
consists of 33 individual physicians, University at 
Buf falo Surgeons, Inc., and University 
Orthopedic Services, Inc., collectively owning 
50% of  the FASC. The Class B member, KH 
Venture Services, Inc., will own the remaining 
50%.    

 
KH Venture Services, Inc.’s (KHVS) sole 
member and passive parent is Kaleida Health.  
University at Buffalo Surgeons, Inc. (UBS) and 
University Orthopedic Services, Inc. (UOS) are 
af f iliated with the State University of New York at 
Buf falo.   
 
Steven Schwaitzberg, M.D., is board certified in 
Surgery and will serve as the Center’s Medical 
Director. The applicant will enter a Transfer and 

Af filiation Agreement for backup and emergency 
services with Kaleida Hospitals, 3 miles (7 
minutes travel time) from the Center.   
 
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate five years from the date of 
its issuance. 
 
Need Summary 
The applicant projects 8,498 procedures in Year 
One and 9,369 in Year Three, with Medicaid at 
16% and Charity Care at 2%.  
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
Total project costs of $22,651,625 will be funded 
with $5,651,625 in equity and a 5-year loan of 
$17,000,000 with amortization of up to 10 years.  
The interest rate will be either a fixed rate of 5-
Year Cost of Funds (COF) plus 5% or 8.46% as 
of  March 30, 2023, or a variable at one-month 
Secured Overnight Funding Rate (SOFR), plus 
5% or 9.8% as of March 30, 2023.  M&T Bank 
has provided a letter of interest.   
Budget: Year One 

2024 
Year One 

2026 
Revenues $24,735,401 $28,931,430 
Expenses: 23,924,494 26,044,294 
Gain/(Loss) $810,907 $2,887,136 
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Recommendations 
  

Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval with an expiration of the operating certificate five years from the date of its issuance, 
contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement acceptable to the Department.  [HSP] 
3. The submission of Design Development and State Hospital Code (SHC) Drawings, as described in 

NYSDOH BAER Drawing Submission Guidelines DSG‐1.0 Required Schematic Design (SD) and 
Design Development (DD) Drawings, and 3.20 LSC Chapter 20 New Ambulatory Healthcare Public 
Use, for review and approval.  [DAS] 

4. Submission of an executed project loan commitment acceptable to the Department of Health.  [BFA] 
5. Submission of an executed working capital loan commitment acceptable to the Department of Health.  

[BFA] 
6. Submission of an executed administrative services agreement acceptable to the Department of 

Health.  [BFA] 
7. Submission by the governing body of the ambulatory surgery center of an Organizational Mission 

Statement which identifies, at a minimum, the populations, and communities to be served by the 
center, including underserved populations (such as racial and ethnic minorities, women, and 
handicapped persons) and the center’s commitment to meet the health care needs of the community, 
including the provision of services to those in need regardless of ability to pay.  The statement shall 
also include a commitment to the development of policies and procedures to assure that charity care 
is available to those who cannot afford to pay.  [RNR] 

8. Submission of a signed agreement with an outside, independent entity satisfactory to the Department 
to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year.  Submission of annual reports will begin after the first full or, if 
greater or equal to six months after the date of certification, partial year of operation.  Reports should 
include: 
a. Data displaying actual utilization including procedures; 
b.  Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within seven days 

af ter ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f . The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care plans.  [RNR] 

9. Submission of a copy of signed/executed Articles of Organization that are acceptable to the 
Department.  [CSL] 

10. Submission of a copy of a signed/executed Operating Agreement that is acceptable to the 
Department.  [CSL] 

11. Submission of a copy of a signed/executed Certificate of Assumed Name for Northtowns Ambulatory 
Surgery Center that is acceptable to the Department.  [CSL] 

12. Submission of a copy of a signed/executed Administrative Services Agreement that is acceptable to 
the Department.  [CSL] 
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Approval conditional upon:  
1. This project must be completed by November 29, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before December 29, 2023, and construction must be completed by 
August 29, 2024, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  It is the responsibility of the applicant to request prior 
approval for any changes to the start and completion dates.  In accordance with 10 NYCRR Section 
710.10(a), if  construction is not started on or before the approved start date, this shall constitute 
abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

4. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

6. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
The service area consists of the greater Buffalo area, including Erie and Niagara Counties. The 
population of Erie and Niagara Counties, combined in 2022, was 1,161,192 according to the latest US 
Census data and is projected to decrease slightly to 1,152,744 by 2028.US Census Data lists the 
following demographics for  Niagara and Erie Counties: 
Niagara County: 87.2% White, 7.4% Black or African American, 3.7% Hispanic or Latino Erie County: 
78.8% White, 13.8% Black or African American, 6% Hispanic or Latino  
 
According to Data USA, 96.3% of the population of Erie County and 96.9% of the population of Niagara 
County had health coverage as follows:  
 
 Erie County Niagara County 
Employer Plans 51.7% 49.7% 
Medicaid 19.6% 19.3% 
Medicare 13.2% 13.7% 
Non-Group Plans 10.7% 13.1% 
Military or VA 1.05% 1.19% 

 
The table below shows the number of patient visits for ambulatory surgery centers in Erie   County for 
2019 through 2021. Currently, there are no ambulatory surgery centers offering multi-specialty surgery 
services in Niagara County.  
 

Specialty 
Type Facility Name Patient Visits 

2019 2020 2021 
Multi Ambulatory Surgery Ctr of Western NY 11,747 9,556 12,794 
Multi Atlas Surgery Center (opened 4/21/22) N/A N/A N/A 
Multi Buf falo Ambulatory Surgery Center 11,836 8,674 9,142 
Multi Buf falo Surgery Center 16,199 13,388 18,204 
Multi Center for Ambulatory Surgery 1 9,159 0 0 
Multi Endoscopy Center of Western NY 13,821 10,424 12,753 
Multi Millard Fillmore Surgery Center 3,827 3,127 3,967 
Multi Southtowns Surgery Center 2,747 2,343 2,832 
Multi Sterling Surgical Center 5,467 3,159 4,442 
Multi WNY Medical -Sheridan (opened 10/16/19) N/A 1,358 1,735 
Total Visits 74,803 52,029 65,869 

1 No data found for 2020 & 2021. 
Source: SPARCS 
 
The applicant projects 8,498 procedures in Year One and 9,369 in Year Three with Medicaid at 16% and 
Charity Care at 2%. These projections are based on the current practices of participating surgeons.  The 
applicant states that the procedures moving to the proposed center are currently being performed 
primarily in a hospital setting.  
 
According to the applicant, the projected utilization of surgical services includes: 

• Colon/rectal (includes endoscopy): 36% 
• Orthopedic (includes pediatrics, trauma/foot and ankle, and sports medicine): 33% 
• General (includes breast oncology, bariatric, vascular, and thoracic): 24% 
• Plastics: 7% 
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The table below shows the applicant’s projected payor mix for Years One and Three.   
 

Payor 
Year One Year Three 

Volume % Volume % 
Medicaid MC 1,360 16.00% 1,499 16.00% 
Medicare MC 2,379 28.00% 2,623 28.00% 
Commercial MC 4,249 50.00% 4,685 50.00% 
Private Pay 340 4.00% 375 4.00% 
Charity Care 170 2.00% 187 2.00% 

 
The center initially plans to obtain contracts with the following Medicaid Managed Care plans BCBSWNY, 
Medisource, Univera, and Fidelis Care. The center will work collaboratively with local Federally Qualified 
Health Centers such as Northwest Community Center, Jericho Road Community Centers, and 
Neighborhood Health Center Mattina to provide service to the under-insured in their service area. The 
center has developed a financial assistance policy with a sliding fee scale to be utilized when the center is 
operational.  
 
Conclusion 
Approval of this project will provide increased access to various surgery services in an outpatient setting 
for the residents of Erie and Niagara Counties. 
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Program Analysis 
 
Project Proposal 
Maplemere Ventures, LLC, an existing New York State limited liability company, seeks approval to 
establish and construct a multi-specialty freestanding ambulatory surgery center specializing in 
Gastroenterology, Orthopedics, General Surgery, and Colorectal Surgery to be located at 111 Maplemere 
Drive in Amherst (Erie County).  
 
Proposed Operator Maplemere Ventures, LLC 
Doing Business As Maplemere Ventures 
Site Address 111 Maplemere Drive Amherst, New York 14221 (Erie County) 
Surgical Specialties Multispecialty-Gastroenterology 

                       Orthopedics 
                       General Surgery 
                       Pediatric Orthopedic Surgery  
                       Foot and Ankle Surgery 
                       Plastic Surgery 
                       Vascular Surgery 

Operating Rooms 7 
Procedure Rooms 7 
Hours of Operation Monday to Friday, 7:00 am to 7:00 pm 
Staffing (1st Year / 3rd Year) 82.4 FTEs / 82.4 FTEs 

Medical Director(s) Steven D. Schwaizberg M.D. 
Emergency, In-Patient, and  
Backup Support Services  
Agreement and Distance 

Is expected to be provided by: 
Millard Fillmore Suburban Hospital 
2.2 Miles / 6 minutes 

On-call service  Patients will receive post-procedure instructions that provide 
information about who to contact after the Center is closed. A 
message on the main phone line will direct patients for emergent and 
non-emergent after-hours care.  

 
Character and Competences 
The ownership of Maplemere Ventures, LLC is:  
 
Member Name Proposed 

Interest 
KH Venture Services, Inc 50.00% 
  
University Orthopedic Services, Inc. 5.00% 
  
University at Buffalo Surgeons, Inc. 3.75% 
  
Timothy Adams 1.25% 
Bashir Attuwaybi 1.25% 
Steven Barone 1.25% 
Jef frey Bernston 1.25% 
Matthew Binkley 1.25% 
Leslie Bisson 1.25% 
Raphael Blochle 1.25% 
John Butsch 1.25% 
Linsey Clark 1.25% 
Ross Clark 1.25% 
Susan Daoust 1.25% 
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Member Name Proposed 
Interest 

Tamara Dawli 1.25% 
Matthew DiPaola 1.25% 
Thomas Duquin 1.25% 
Marc Fineberg 1.25% 
Chris Hamil 1.25% 
Sikndar Khan 1.25% 
Joseph Kuechle 1.25% 
Brian McGrath 1.25% 
Joseph Mills 1.25% 
Scott Nodzo 1.25% 
John Ortolani 1.25% 
Ajay Panchal 1.25% 
Yaron Perry 1.25% 
Alan Posner 1.25% 
Sridhar Rachala 1.25% 
Christopher Ritter 1.25% 
Christina Sanders  1.25% 
Steven Schwaitzberg  1.25% 
Andrew Stegmann 1.25% 
Stuti Tambar 1.25% 
William Wind 1.25% 
Gene Yang 1.25% 

 
Timothy Adams, M.D., is A Colon and Rectal Surgeon at UBMD Surgery for five (5) years. He was a 
Surgeon at Delaware Surgical Group for 11 years. He received his medical degree from SUNY Stony 
Brook Medical. He completed his General Surgery Residency at SUNY Buffalo. He completed his 
Colorectal Surgery Fellowship at St. Vincent Hospital. He is Board Certified in General Surgery and Colon 
and Rectal Surgery.  
 
Mark Anders, M.D., is a Clinical Assistant Professor in Orthopedics at SUNY Buffalo for 28 years. He is 
an Orthopedist at Buffalo General Hospital, Women and Children’s Hospital, and Erie County Medical 
Center for 28 years. He was an Orthopedist at Mercy Hospital for three (3) years. He was an Orthopedist 
at the VA Medical Center for six (6) years.  He received his medical degree from the University of 
Wisconsin Madison. He completed his General Surgery Residency and Orthopedic Surgery Residency at 
SUNY Buffalo. He completed his Orthopedic Trauma Fellowship at Henry Ford Hospital.  
 
Bashir Attuwaybi, M.D., is a Colorectal Surgeon at Buffalo Medical Group and a Clinical Assistant 
Professor at SUNY Buffalo for 14 years. He received his medical degree from the University of Tripoli 
Medical School in Libya. He completed his General Surgery Residency and his Colorectal Surgery 
Fellowship at SUNY Buffalo. He is Board Certified in Surgery with sub-certifications in Colon and Rectal 
Surgery and Abdominal Surgery.  
 
Steven Barone, M.D. is the Clinical Assistant Professor of Surgery at the University of Buffalo for five (5) 
years. He was a General/Colorectal Surgeon at the Delaware Surgical Group for seven (7) years. He was 
a General/Colorectal Surgeon at CCS Healthcare for three (3) years. He received his medical degree 
f rom SUNY Buffalo. He completed his residency. 
 
Jeffrey Berndtson, M.D., is a Physician at UBMD Surgery for four (4) years. He was a Partner at Buffalo 
Medical Group for seven (7) years. He was a Partner at Frontier Surgical Associates for nine (9) years. 
He received his medical degree from Georgetown University. He completed his General Surgery 
Residency at SUNY Buffalo.  
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Raphael Blochle, M.D., is a Clinical Assistant Professor at SUNY Buffalo for seven (7) years. He was the 
Medical Director of Diversified Clinical Services and ECMC Center for Wound Care and Hyperbaric 
Medicine for three (3) years. He is the Clinical Assistant Professor of Surgery at SUNY Buffalo for 13 
years. He is an Attending Staff Vascular and Trauma Surgeon for 13 years. He was a General 
Practitioner at Village Clinic for four (4) months. He received his medical degree from the Universidad 
Autonoma de Guadalajara. He completed his General Surgery Residency and Vascular Surgery 
Fellowship at SUNY Buffalo. He is Board Certified in General Surgery and Vascular Surgery.  
 
Matthew Binkley, M.D., is an Assistant Professor of Orthopedics at SUNY Buffalo for five (5) years. He is 
a Shoulder and Elbow Attending at Dayton VA Hospital for six (6) years. He was an Assistant Professor 
of  Orthopedic Surgery at Wright State University for one (1) year. He received his medical degree from 
the Boonshoft School of Medicine. He completed his Orthopedic Surgery Residency at SUNY Buffalo. He 
completed his Shoulder and Elbow Fellowship at Johns Hopkins.  
 
Leslie Bisson, M.D. is a Professor in the Department of Orthopedics. He is the President of UBMD 
Orthopedics & Sports Medicine for 10 years. He is the Professor and Chair of Orthopedics at the 
University of Buffalo for 10 years. He is the Orthopedic Consultant and Team Physician for the Buffalo 
Bills for 21 years. He is the Fellowship Director of Orthopedics at SUNY Buffalo for 24 years. He is the 
Medical Director and Team Orthopedist of the Buffalo Sabers for 26 years. He was a Clinical Professor at 
RIT’s Physician Assistant program. He was the Medical Director of the World Junior Hockey 
Championships for one (1) year. He was the Fellowship Director of Northtowns Orthopedics, PC for nine 
(9) years. He was a Partner and Orthopedic Surgeon at Northtowns Orthopedics, PC for nine (9) years. 
He received his medical degree from Johns Hopkins School of Medicine. He completed his Orthopedic 
Surgery Residency at Hospital for Special Surgery and Cornell University Medical Center. He completed 
his Sports Medicine at the American Sports Medicine Institute. 
 
Donald Boyd is the President of Kaleida Health for two (2) years. He creates measurable improvements 
in patient safety and quality through the design and implementation of the Kaleida Health Quality and 
Patient Safety Initiative. He optimized the Clinically Integrated Network and readied the organization for 
pornulation health. He drives clinical and operational integration to confer the distinct and compounding 
advantages of the system and addresses opportunities to expand the market penetration away from the 
hospital, and proactively responds to expected pressure from key stakeholders. He was the Executive 
Vice President and COO of Kaleida Health for one (1) year. He led the development of system-wide 
quality and patient safety design teams responsible for identifying best practices to realize a culture of 
quality and achieve the Board approved quality goals. 
 
Jeffrey Brewer, M.D., is a Clinical Associate Professor of Surgery at SUNY Buffalo for three (3) years. 
He was a Clinical Assistant Professor of Surgery at SUNY Buffalo for 10 years. He is an Attending Staff 
Surgeon at University at Buffalo Surgeons for 13 years. He is an Attending Staff Surgeon at Sisters of 
Charity Hospital for over 10 years. He is an Attending Staff Surgeon at the Buffalo VA Medical Center for 
over 10 years. He was an Emergency Medical Physician at Stokes Reynolds Memorial Hospital for one 
(1) year. He received his medical degree from SUNY Buffalo. He completed his General Surgery 
Residency at Wake Forest University Baptist Medical Center. He is Board Certified in General Surgery.  
 
John Butsch, M.D., is a Physician at Kaleida Health and the Chief of Robotic Surgery at Buffalo General 
Hospital for 10 years. He was a Physician at University of Buffalo Surgeons, Inc. for four (4) years. He 
was an Assistant Attending at Rush University Medical Center for eight (8) years. He was an Instructor in 
the Department of General Surgery at Rush Medical College for two (2) years. He was an Assistant 
Professor of Surgery at Rush Medical College for six (6) years.  He received his medical degree from 
SUNY Buffalo. He is Board Certified in Surgery.  
 
Lindsey Clark, M.D., is a Clinical Assistant Professor in the Department of Orthopedics for 12 years. She 
is an Orthopedic Spine Surgeon at UBMD Orthopedics & Sports Medicine for 12 years. She received her 
medical degree from the University of Buffalo. She completed her Orthopedics Residency and 
Orthopedics Spine Fellowship at the University of Buffalo.  
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Ross Cole, M.D., is an Attending Physician, Surgeon, and Clinical Staff at UBMD Orthopedics and Sports 
Medicine for eight (8) months. He received his medical degree from SUNY Buffalo. He completed his 
Orthopedic Surgery Residency at SUNY Buffalo. He completed his Hand and Upper Extremity Fellowship 
at SUNY Upstate Medical University.  
 
Susan Daoust, M.D. is an Associate Professor in Orthopedics at the University of Buffalo for four (4) 
years. She was an Orthopedic Surgeon in the U.S. Air Force for four (4) years. She completed her 
medical degree at the University of Buffalo. She completed her Residency and Orthopedic Surgery 
Fellowship at the University of Buffalo. 
 
Tamara Dawli, M.D., is a current Aesthetics Surgery Fellow at New York Eye and Ear for seven (7) 
years. She completed her Plastic Surgery Residency at Dartmouth Hitchcock Medical Center. She was a 
Member of the Dartmouth Officer’s Association, coordinating Resident’s activities. She was a Co-
President of Hands Across Borders which enhanced students’ international perspective of medicine. She 
was a Volunteer at the Lighthouse Health Care Clinic. She received her medical degree from SUNY 
Buf falo.  
 
David DiBacco is the Chief  Operating Officer of Kaleida Health Millard Fillmore Suburban Hospital for 
over four (4) years. He is responsible for clinical ancillary and non-clinical departments, including 
business operations for surgical services, including OR block utilization, scheduling optimization, new 
equipment evaluation and purchase, and financial analysis. He was the COO of Eastern Niagara Hospital 
for over 14 years. He was responsible for clinical ancillary and nonclinical departments, including hospital 
outpatient department day surgery center f rom concept to fully operational.  
 
Matthew DiPaola, M.D., is a Clinical Assistant Professor of Orthopedics at SUNY Buffalo for seven (7) 
years. He is the Founder of Touch Consult for 13 years. He was an Assistant Professor of Orthopedics at 
Wright State University BoonShoft School of Medicine for seven (7) years. He was the Director of 
Shoulder and Elbow Service and Orthopedic Surgical Simulation Laboratory at the Dayton VA Medical 
Center for seven (7) years. He received his medical degree from Cornell Medical College. He completed 
his Orthopedic Surgery Residency at Thomas Jefferson University. He completed his Reconstructive 
Shoulder and Elbow Surgery Fellowship at University Hospital for Joint Diseases.  
 
Thomas Duquin, M.D., is a Clinical Assistant Professor of Orthopedics at SUNY Buffalo for 13 years. He 
is a Director of Medical Student Education for 13 years. He completed his Orthopedic Surgery Residency 
at SUNY Buffalo. He completed his Upper Extremity Adult Reconstructive Surgery Fellowship at Mayo 
Clinic. He received his medical degree from SUNY Buffalo.  
 
Michael Ferrick, M.D., is a Professor of Orthopedic Surgery at SUNY Buffalo for two (2) years. He is the 
Medical Director of Orthopedic Surgery at Oishei Children’s Hospital of Buffalo for three (3) years. He is 
an Attending Orthopedic Surgeon at Oishei Children’s Hospital of Buffalo for 21 years. He received his 
medical degree from the University of Michigan. He completed his Orthopedic Residency at SUNY 
Buf falo. He completed his Pediatric and Spine Surgery at Texas Scottish Rite Hospital.  
 
Marc Fineberg, M.D., is on the Board of Directors and the Finance Committee of UBMB and Sports 
Medicine for two (2) years. He is a Member of the Board of Directors and Clinical Operations Committee 
of  Millard Fillmore ASC for 15 years. He is the Chief of Sports Medicine at the UB Department of 
Orthopedic Surgery for 22 years. He is the Team Physician of the Buffalo Bills for eight (8) years. He is an 
Orthopedic Consultant for the WNY Flash for nine (9) years. He is a Clinical Associate Professor of 
Orthopedics at SUNY Buffalo for 13 years. He is the Chief of Sports Medicine at SUNY Buffalo for 22 
years. He is the Team Physician for the Buffalo Sabers for 17 years. He is the Assistant Team Physician 
at Harvard University Athletics. He was the Head Team Physician for the Buffalo Bills for 15 years. He 
was the Head Team Physician of the Buffalo Bandits for three (3) years. He was an Assistant Clinical 
Professor of Orthopedic Surgery at SUNY Buffalo for 11 years. He was the Head Team Physician of the 
Buf falo Bulls for three (3) years. He was the Head Team Physician for the Boston Bruins for one (1) year. 
He was the Assistant Team Physician for the New England Patriots for one (1) year. He was the 
Associate Physician for Harvard University Health Services for one (1) year.  He received his medical 
degree f rom Northwestern University. He completed his Orthopedic Surgery Residency at NYU Hospital 
for Joint Diseases. He completed his Orthopedic Sports Fellowship at Massachusetts General Hospital.  
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Phillip Ham, M.D., is an Attending Physician at UBMD Surgery for over two (2) years. He received his 
medical degree from the Medical College of Georgia. He completed his General Surgery Residency at 
Augusta University. He completed his Pediatric Surgery Fellowship at Oishei Children’s Hospital. He is 
Board Certified in Pediatric Surgery.  
Chris Hamill, M.D., is a Clinical Associate Professor in Orthopedics at SUNY Buffalo for 16 years. He is 
an Orthopedic Spine Surgeon at UBMD Orthopedics & Sports Medicine for 27 years. He is a Clinical 
Assistant Professor of Orthopedics at SUNY Buffalo for four (4) years. He was an Orthopedic Spine 
Surgeon at Simmons Orthopedic & Spine Associates for one (1) year. He received his medical degree 
f rom SUNY Buffalo. He completed his General Surgery Residency at SUNY Buffalo. He completed his 
Orthopedic Surgery Fellowship at Washington University School of Medicine.  
 
Stephen Hardy is the Vice President of Finance of Kaleida Health for over three (3) years. He is 
responsible for the System’s accounting and reporting, budgeting, decision support, and treasury 
functions. He was the Vice President of Finance of Ohio Health for over six (6) years. He was responsible 
for reporting to the systems Senior Vice President and, at the system level, for central revenue and 
reimbursement at two facilities. He was the Vice President of Marion General Hospital for four (4) years. 
He was responsible for the management of all on-site accounting staff, accounting, treasury, and 
budgeting functions. He collaborated with various systems’ Vice Presidents and leaders on 
standardizations and process improvements and was responsible for the overall fiscal health of the 
hospital. He presented monthly financial statements to the leadership team and local board. He was the 
Vice President of Revenue and Reimbursement for over two (2) years. He completed all cost reports and 
all government reporting as well as budget revenue for all systems locations, which at the time was eight 
(8) hospitals. He managed the monthly recognition of revenue, managed and led a team of analysts, and 
collaborated with the Revenue Cycle Vice President to develop reimbursement and collection strategies 
for the organization. He developed a standardized monthly projection toll and a system revenue integrity 
team.  
 
Joseph Kuechle, M.D., is an Orthopedic Oncologist, Trauma Surgeon, and Orthopedic Surgeon at 
UBMD Orthopedics and Sports Medicine for six (6) years. He is an Assistant Professor of Oncology at 
Roswell Park for six (6) years. He received his medical degree from the University of Illinois. He 
completed his Orthopedic Surgery Residency at SUNY Buffalo. He completed his Musculoskeletal 
Oncology Fellowship at Massachusetts General Hospital.  
 
Sikander Khan, M.D., is a Clinical Assistant Professor of Surgery and an Attending Vascular Surgeon at 
SUNY Buffalo for five (5) years. He received his medical degree from King Edward Medical College in 
Pakistan. He completed his General Surgery Residency at Yale School of Medicine. He completed his 
Vascular Surgery Fellowship at SUNY Buffalo.  He is Board Certified in Vascular Surgery.  
 
Joseph Kowalski, M.D., is the Clinical Assistant Professor of Orthopedics at SUNY Buffalo for 24 years. 
He received his medical degree from SUNY Buffalo. He completed his orthopedic Surgery Residency at 
SUNY Buffalo. He completed his Spine Surgery Fellowship at Emory University.  
 
Anthony Lelito is the Vice President of Business Development of Kaleida Heath for one (1) year. He is 
responsible for developing new business opportunities and integrating them into Kaleida Health’s core 
operations. He will also craft strategies to implement service line planning, coordinate the organization’s 
ambulatory growth plan, and build relationships with physicians and the community. He has been 
employed with Kalida Health for 11 years and held various positions, including Director of Affiliations, 
Planning and Business Development, Senior Director of Operations, and Strategic Operations Project 
Manager.  
 
Brian McGrath, M.D., is a Clinical Professor at SUNY Buffalo for 14 years. He was the Chief of 
Orthopedic Surgery in the Department of Surgical Oncology at Roswell Park for 16 years. He was the 
Director of Tissue Transplant Services at Kaleida Health for 16 years. He was a Clinical Associate 
Professor of Orthopedics at SUNY Buffalo for seven (7) years. He was a Clinical Assistant Instructor at 
the University of Florida for one (1) year. He was a Clinical Assistant Instructor at SUNY Buffalo for five 
(5) years. He received his medical degree from SUNY Buffalo. He completed his Orthopedic Residency at 
SUNY Buffalo. He completed his MSK Oncology Certificate from the University of Florida.  
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Joseph Mills, M.D., is a Colon and Rectal Surgeon at Buffalo Medical Group for over five (5) years. He 
was a Physician at Kaleida Health for over one (1) year. He was an Administrative Assistant at Kenmore 
Mercy Hospital for over one (1) year. He received his medical degree from SUNY Buffalo. He completed 
his General Surgery Residency and Colon and Rectal Surgery Fellowship at SUNY Buffalo. 
 
Michael Mineo, M.D., is the Executive Vice President and System CMO of Kaleida Health for nine (9) 
months. He was the Vice President and Interim System CMO for four (4) months. He was the Vice 
President ad CMO of Millard Fillmore Suburban Hospital and Degraff Medical Park for two (2) years. He 
was the Patient Safety and Quality Medical Officer for six (6) months. He is a Senior Physician and 
Director of Emergency Medicine of Millard Fillmore Suburban Hospital for seven (7) years. He is an 
Attending Emergency Physician for eight (8) years at Millard Fillmore Suburban Hospital, Degraff 
Memorial Hospital, and WCCH. He is an Assistant Clinical Professor of Emergency Medicine at SUNY 
Buf falo for 16 years. He was an Attending Physician and Partner at FDR Medical Services for nine (9) 
years.  He received his medical degree from SUNY Buffalo. He completed his Emergency Medicine 
Residency at SUNY Buffalo. He is Board Certified in Emergency Medicine.  
 
Brittany Montross, M.D., is a Vascular Surgeon at UBMD Physician Group for over two (2) years. She 
was a Research Assistant to Anthony Campagnari, Ph.D., for one (1) year. She was an Alpine Race Ski 
Coach at Holiday Valley Ski Resort for two (20 years. She was Research Assistant to Thomas Melendy, 
Ph.D., for over one (1) year. She was a Medical Technician for one (1) year. She was a Summer 
Mathematics Research Assistant for two (2) months. She was a Teaching Assistant at the University of 
Buf falo for four (4) months. She received her medical degree from the University of Buffalo. She 
completed her Vascular Surgery Residency at the University of Buffalo. She is Board Certified in Vascular 
Surgery.  
 
Scott Nodzo, M.D., is a Clinical Assistant Professor in the Department of Orthopedics at the University of 
Buf falo for three 93) years. He was an Orthopedic Surgeon in the U.S. Air Force for four (4) years. He 
received his medical degree from the University of Buffalo. He completed his Orthopedic Residency at the 
University of Buffalo. He completed his Adult Reconstruction and Joint Replacement Fellowship at the 
Hospital for Special Surgery. 
 
John Ortolani, M.D., is a Clinical Assistant Professor of Surgery at SUNY Buffalo for six (6) years. He is 
a Surgeon at Erie County Medical Center for six years. He is a Co-Chair of the Hepatobiliary and 
Colorectal Clinical Performance Group for six (6) years. He received his medical degree from SUNY 
Buf falo School of Medicine. He is a Member of the Great Lakes Health Cancer Committee. He completed 
his General Surgery Residency at Virginia Tech Carilion School of Medicine. He completed his Colon and 
Rectal Surgery Fellowship at Louisiana State University Health Sciences Center. He is Board Certified in 
Surgery with a sub-certification in Colon and Rectal Surgery.  
 
Ajay Panchal, M.D., is a Clinical Assistant Professor in the Department of Surgery at SUNY Buffalo for 
f ive (5) years. He was a General Surgeon at CCS Oncology Practice for five (5) years. He received his 
medical degree from SUNY Buffalo. He completed his General Surgery Residency at SUNY Buffalo.  
 
Yaron Perry, M.D., is the Chief Division of Thoracic Surgery, Medical Director of the Comprehensive 
Center for Thoracic Malignancies, and Co-Director of Robotic Surgeries for SUNY Buffalo for over three 
(3) years. He is the Chief Division of Thoracic Surgery of Erie County Medical Center for over two (2) 
years. He was the Medical Director of Thoracic Surgery at Ahuja Medical Center for over five (5) years. 
He was a Director of Minimally Invasive Esophageal Surgery and the Head of Thoracic Robotic Surgery 
Services at Cleveland Medical Center University Hospitals for six (6) years. He was the Director of 
Minimally Invasive Thoracic Surgery at Memorial University Medical Center for three (3) years. He was a 
Trauma and Thoracic Surgeon at Tuf ts University Medical Center for over two (2) years. He was a Visiting 
Research Associate in the Department of Surgery at the University of Pittsburgh for one (10 years. He 
was a General Surgery Attending at the Hadassah Medical Center for one (1) year. He received his 
medical degree from the Hebrew University and Hadassah Medical School. He completed his General 
Medicine Residency at Mount Sinai Medical Center, Geisinger Medical Center, the University of 
Pittsburgh Medical Center, and Hadassah Medical Center. He completed his Minimally Invasive Surgery 
and Thoracic Surgery Fellowship at the University of Pittsburgh. He is Board Certified in Surgery and 
Thoracic Surgery.  
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Matthew Phillip, M.D., is an Orthopedic Surgeon and Board Member for University Orthopedics 
Services, Inc. for 22 years. He was the Chief of Orthopedics for Kaleida Health for 10 years. He received 
his medical degree from SUNY Buffalo. He completed his Orthopedic Surgery Residency at SUNY 
Buf falo.  He completed his Lower Extremity Joint Replacement Fellowship at SUNY Buffalo. He is Board 
Certif ied in Orthopedic Surgery. 
 
Alan Posner, M.D., is an associate Program Director in Minimally Invasive Surgery at SUNY Buffalo for 
six (6) years. He is the Clinical Assistant Professor in the Department of Urology at SUNY Buffalo for over 
19 years. He was employed at SUNY Buffalo in the Center for Advanced Technology in Biomedical and 
Bioengineering for three (3) years. He is the Chief of Laparoscopic and Minimally Invasive Surgery at 
SUNY Buffalo for 23 years. He is a Clinical Assistant Professor in the Department of Surgery at SUNY 
Buf falo for 28 years. He is the Surgical Director of Bariatric Surgery at Kaleida Health for 19 years. He 
was a Trauma Surgeon, Burn Surgeon, Advanced Laparoscopic Surgeon, and Bariatric Surgeon at 
SUNY Buffalo. He is an Attending Staff Surgeon at Kalida Health for 25 years. He was an Attending 
Surgeon at Erie County Medical Center and the VA Medical Center.  He received his medical degree from 
Albany Medical College. He completed his General Surgery Residency at SUNY Buffalo. He completed 
his Laparoscopic Fellowship at Mount Sinai School of Medicine. He is Board Certified in Surgery.  
 
Sridhar Rachala, M.D., is the Medical Director of Joint Replacements at Buffalo General Medical Center 
for seven (7) years. He is an Attending Surgeon at Buffalo General Hospital for 13 years. He is a Clinical 
Assistant Professor in Orthopedics at SUNY Buffalo for 13 years. He is an Assistant Professor of 
Orthopedics and Traumatology at Deacon College of Medical Sciences for one (1) year. He received his 
medical degree from Osmania Medical College. He completed his Orthopedic Surgery Residency at 
Osmania General Hospital. He completed his Fellowship at Mayo Clinic.  
 
Michael Rauh, M.D., is the Director of Southtowns Surgery Center for six (6) years. He is a Consultant 
Orthopedic Surgeon at Great Lakes Sports Outreach for nine (9) years. He is the Medical Director, Head 
Team Physician, and Consultant Orthopedic Surgeon of the Buffalo Bandits for 11 years. He is a 
Consultant Orthopedic Surgeon of Nuance, Inc. for 14 years. He is an Assistant Professor of Orthopedic 
Surgery for SUNY Buffalo for 16 years. He is the Assistant Team Physician for the Buffalo Bulls and Erie 
Community College Kats for 16 years. He is a Consultant Orthopedic Surgeon at Athleticare Sports 
Outreach for 16 years. He is the Head Team Physician of Orchard Park High School for 16 years. He is a 
Text Editor and Reviewer at Lippincott Williams & Wilkins Publishing for 26 years. He received his 
medical degree from SUNY Buffalo. He completed his General Surgery Residency at SUNY Buffalo. He 
completed his Sports Medicine Fellowship at the Cleveland Clinic. He completed a second Orthopedics 
Sports Traumatology Fellowship at the European Federation of National Association of Orthopedics 
Sports Traumatology.  
 
Christopher Ritter, M.D., is an Assistant Clinical Professor of Orthopedic Surgery at SUNY Buffalo for 19 
years. He received his medical degree from SUNY Brooklyn. He completed his Orthopedic Surgery 
Residency and Orthopedic Surgery Fellowship at SUNY Buffalo. He completed a second Orthopedic 
Surgery Fellowship at the Florida Orthopedic Institute.  
 
Christina Sanders, D.O., is the Program Director of Bariatric Surgery Fellowship at Erie County Medical 
Center for eight (8) months. She is the Medical Director of Bariatric Surgery for two (2) years. She is the 
UBMD Surgery at Erie County Medical Center for over four (4) years. She was a Physician at St. Peter’s 
Health Partners Troy Surgical Group and Samaritan Hospital. She was a Surgeon at Atlantic Surgical 
Associates for two (2) years. Bariatric and Metabolic Care for over three (3) years.  She received her 
medical degree from the Lake Erie College of Osteopathic Medicine. She completed her General Surgery 
Residency at University of Medicine and Dentistry of New Jersey. She completed her Advanced 
Laparoscopic and Bariatric Surgery at Center for Advanced Surgical Training at the Cleveland Clinic. She 
is Board Certified in Osteopathic Medicine.  
 
Steven Schwaitzberg, M.D., is a SUNY Distinguished Service Professor for one (1) year. He is the 
Proposed Medical Director. He is a Surgeon at Cambridge Health Alliance for 18 years. He is a Professor 
of  Biomedical Information at the Jacob School of Medicine and Biomedical Sciences for seven (7) years. 
He is a Professor and Chair of Surgery at the University of Buffalo for eight (8) years. He was a Professor 
in the Department of Surgery at Harvard Medical School for three (3) years. He was a Surgeon at 365th 
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Evacuation Hospital. He was an Associate Professor at Bouve College of Health Sciences for four (4) 
years. He was an Associate Professor at Tuf ts University for 23 years. He is an Associate Professor in 
the Department of Surgery at Harvard University for eight (8) years. He was an Instructor in the 
Department of Surgery at Baylor College of Medicine for one (1) year. He received his medical degree 
f rom Baylor College of Medicine. He completed his General Surgery Residency at Baylor Affiliated 
Hospitals. He completed his Pediatric Trauma Fellowship at the Pediatric Trauma Institute at the Floating 
Hospital for Children.  
 
Alyson Spaulding is the General Counsel for Kaleida Health for eight (8) years. She provides primary 
legal counsel for Kaleida Health and its corporate affiliates. She also oversees the Corporate Legal 
Transactions department, Risk Management, Emergency Management, Internal Audit and Corporate 
Compliance, and Research Management. She was the previous Associate General Counsel for 
Corporate Risk Management, where she directed Kaleida Health’s risk management, emergency 
management, and regulatory affairs functions. She also oversaw the commercial insurance portfolio and 
legal services related to professional and general liability.  
 
Andrew Stegeman, D.O., is a Clinical Assistant Professor in the Department of Orthopedics for eight (8) 
months. He received his medical degree from the University of New College of Osteopathic Medicine. He 
completed his General Surgery residency and Fellowship at SUNY Buffalo. 
 
Phillip Stegeman, M.D., is the Chief of Orthopedics at Erie County Medical Center for 26 years. He is the 
Clinical Director of Erie County Medical Center for 26 years. He is a Staff Orthopedist for UBMD 
Orthopedics & Sports Medicine for 31 years. He is an Assistant Professor of Orthopedics at SUNY Buffalo 
for 34 years. He was a Staff Orthopedist at the VA Medical Center for three (3) years. He was a Staff 
Orthopedist at Erie County Medical Center for one (1) year. He was a Staff ER Physician at Columbus 
Hospital, Our Lady of Victory Hospital, and Sister’s Hospital for one (1) year. He received his medical 
degree f rom SUNY Buffalo. He completed his Orthopedic Surgery Residency at SUNY Buffalo.  
 
Stuti Tambar, M.D., is the Director of Breast Surgery at the Breast Center at Comprehensive Blood and 
Cancer Center for five (5) years. She was a Volunteer Physician at Mammogram Day at MedStar 
Washington Hospital Center for five (5) months. She was a Member of the Duty Hour Subcommittee of 
Graduate Medical Education at SUNY Buffalo for over three (3) years. She received her medical degree 
f rom SUNY Buffalo. She completed her General Surgery Residency at SUNY Buffalo. She completed her 
Breast Surgery Oncology Fellowship at Georgetown University. She is Board Certified in Surgery.  
 
William Wind, M.D., is a Clinical Associate Professor at SUNY Buffalo Department of Orthopedic Surgery 
for four (4) years. He was a Clinical Assistant Professor at SUNY Buffalo Department of Orthopedic 
Surgery for over 15 years. He is the Sports Medicine Fellowship Director at SUNY Buffalo for over two (2) 
years. He is the Medical Director of Sports Medicine Services of Niagara Falls Memorial Medical Center 
for 18 years. He is a Member of the Surgical Executive Committee for COVID-19 at Kaleida Health for 
three (3) years. He is the Director of the Western New York Cartilage Restoration Center at SUNY 
Buf falo’s Department of Orthopedics and UBMD Orthopedics and Sports Medicine for over 19 years. He 
is the Clinical Chief of Orthopedics at Millard Fillmore ASC for 13 years. He is the Medical Director of 
Millard Fillmore ASC for seven (7) years.  He was on the Board of Directors of Southtowns Surgery 
Center for six (6) months. He received his medical degree from SUNY Buffalo. He completed his 
Orthopedic Residency at SUNY Buffalo. He completed his Sports Medicine Fellowship at the Cleveland 
Clinic. He is Board Certified in Orthopedic Surgery with a sub-certification in Sports Medicine.  
 
Gene Yang, M.D., is a Clinical Assistant Professor in the Department of Surgery at SUNY Buffalo for over 
one (1) year. He received his medical degree from Sidney Kimmel Medical College. He completed his 
General Surgery Residency at SUNY Buffalo. He completed his Advanced GI Minimally Invasive Surgery 
Fellowship at the University of California San Diego.  
 
Ahmad Zaaroura, M.D., is a Clinical Assistant Professor of General Surgery and the Kidney and 
Pancreas Transplant division at SUNY Buffalo for five (5) years. He was the Public Health Coordinator for 
UNICEF for four (4) years. He was responsible for disseminating information about abuse, exploitation, 
and violence with a focus on underserved and disadvantaged populations in Lebanon. He was a 
Practitioner in the Palestine Red Crescent Society for two (2) years. He received his medical degree from 
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Al-Baath University in Syria. He completed his General Surgery Residency at Clemenceau Medical 
Centre. He completed his Abdominal Organ Transplantation Surgery Fellowship at Ohio State University. 
He completed his Pediatric Transplant, Advanced Liver Transplant, and Hepatobiliary Surgery at Duke 
University Medical Center.  
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.   
 

• Dr. Berndtson disclosed one malpractice suit. The malpractice suit was filed in 2020, arising from 
an incident in 2015 alleging delay in diagnosis. The suit was filed by the patient who had an 
inguinal hernia repair in 2015. The patient reported onset of groin pain on the side of surgery in 
2016. Dr. Berndtson suspected neuritis and referred the patient to pain management for 
intervention and a potential nerve ablation. Pain Management confirmed the diagnosis of neuritis, 
and the patient elected for conservative management. However, due to ongoing pain, the patient 
elected to have the ablation in 2017. The patient had imaging prior to surgery, which revealed a 
lesion in their pelvis which was subsequently diagnosed as sarcoma. The lawsuit is pending.  

 
• Dr. Barone disclosed three malpractice suits. The first malpractice suit was filed in September 

2018. The plaintiff filed the suit alleging medical care rendered to the defendant was negligent, 
carelessly, and unskillfully performed. Dr. Barone’s partner performed the surgery on the patient. 
Dr. Barone answered a post-operative phone call while he was on call. The patient presented to 
the Emergency Department and died. The family declined an autopsy. After deposition, the case 
was dropped by the plaintiff’s attorney.  

 
• The second malpractice case disclosed by Dr. Barone was filed in July 2020. The plaintiff filed the 

suit alleging solely due to the negligence of the defendants, the patient was injured and died while 
experiencing great conscious pain and suffering, and his estate suffered monetary damages. Dr. 
Barone was operating in a different OR and was asked to enter a urology case to assist with 
uncontrolled bleeding. A Vascular Surgeon was also consulted and arrived. The surgeons 
attempted to localize the source of bleeding but were unable, and the patient ultimately died due 
to the injury. The case is pending.  

 
• The third case disclosed by Dr. Barone was filed in April 2021. The plaintiff alleged negligence 

and medical malpractice. Dr. Barone performed a right hemicolectomy for a polyp that could not 
be removed by endoscopy. He suffered an anastomotic leak. Once this was recognized, the 
patient was taken back to the OR for a resection of the anastomosis and a creation of an 
ileostomy. While the patient was hospitalized, he suffered sepsis and renal failure. The case is 
pending.  
 

• Dr. Montross disclosed one malpractice case. It is a pending matter where Dr. Montross was not 
involved in the care of the patient.  

 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action.   
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Integration with Community Resources 
For those patients who do not identify a primary care provider (PCP), the Applicant, who is a jointly 
owned with a health system, is planning to align this site with other offerings from the health system, 
including primary care. The facility will also have an attached medical office building that will offer primary 
care services. The Center is committed to serving all persons in need of surgical services without regard 
to race, sex, age, religion, creed, sexual orientation, ability to pay, source of payment, or other personal 
characteristics. 
 
The Center intends to contract with the following FQHCs Northwest Community Center, Neighborhoods 
Health Center Mattina, and Jericho Road Community Centers, with the purpose of serving the uninsured 
and Medicaid population. The Center will participate with the following Medicaid Managed Care Plans, 
including Highmark BCBSWNY Medicaid Plan, Independent Health Associations Medicsource, Univara 
Healthcare MyHealth, and Fidelis Care.   
  
The Center intends on using an Electronic Medical Record (EMR) program. The Applicant plans to be a 
part of HealtheLink and HealtheIntent.  
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for new construction and the acquisition of moveable equipment are estimated at 
$22,651,625, broken down as follows: 
 

New Construction $10,740,517  
Design Contingency 1,074,052 
Construction Contingency 537,026 
Fixed Equipment 1,990,277 
Architect/Engineering Fees 452,000 
Construction Manager Fees 633,000 
Other Fees 525,000 
Movable Equipment 6,159,764 
Telecommunications 115,000 
Interim Interest Expense 299,097 
CON Application Fee 2,000 
CON Processing Fee 123,892 
Total Project Cost $22,651,625 

 
The applicant’s financing plan appears as follows: 
 

Cash Equity (Members) $5,651,625  
Project Loan, 5-year, 10-year amortization*  17,000,000 
Total $22,651,625 

 
*The interest rate will be either a fixed rate of 5-Year Cost of Funds (COF) plus 5% or 8.46% as of March 
30, 2023, or a variable at one-month Secured Overnight Funding Rate (SOFR), plus 5% or 9.8% as of 
March 2023.  M&T Bank has provided a letter of interest. 
 
BFA Attachments A-1 present the members’ net worth summaries.  BFA B-1 and B-2 present University 
at Buf falo Surgeons Inc. and University Orthopedic Services, Inc. 2021 certified financial statement, which 
shows sufficient resources to meet the equity requirements.  Kaleida Health will be the source of the KH 
Venture Services, Inc. equity contribution documented in a letter from its vice president of finance.  BFA 
Attachment C presents Kaleida Health 2021 certified financial statement, which shows sufficient 
resources to meet its equity commitment. 
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Operating Budget 
The applicant has submitted their first- and third years’ operating budgets in 2023 dollars, as summarized 
below: 

 Year One 
2024 

Year Three 
2026 

  Per 
Procedure Total 

Per 
Procedure Total 

Revenues      
 Medicaid Managed Care $2,546.29 $3,462,956 $2,702.07 $4,050,400 
 Medicare Managed Care $2,807.30 6,678,558 $2,978.07 7,811,486 
 Commercial Managed Care $3,260.02 13,851,825 $3,458.19 16,201,601 
 Private Pay $2,182.54 742,062 $2,314.51 867,943 
Total Revenues  $24,735,401  $28,931,430 
     
Expenses:       
  Operating $2,339.22 $19,878,713  $2,363.07 $22,139,560  
  Capital $476.09 4,045,781 416.77 3,904,734 
Total Expenses $2,815.31 $23,924,494 $2,779.84 $26,044,294 
     
Net Income or (Loss)  $810,907   $2,887,136  
Utilization (procedures)  8,498  9,369 
Cost Per Procedure  $2,815.31   $2,779.84 

 
Utilization by the payor for the first and third years is summarized below: 
 
 Year One 

2024 
Year Three 

2026 
Payor: Procedures % Procedures % 
Medicaid MC 1,360 16.00% 1,499 16.00% 
Medicare MC 2,379 28.00% 2,623 28.00% 
Commercial MC 4,249 50.00% 4,685 50.00% 
Private Pay 340     4.00% 375     4.00% 
Charity 170 2.00% 187 2.00% 
Total 8,498 100% 9,369 100% 

 
Breakeven utilization is 8,220 procedures or approximately 96.73% of the first-year projected volume.   
 
The following is noted concerning the submitted FASC budget:  

• Reimbursement rates ref lect current and projected Federal and State government reimbursement 
methodologies, with commercial and private payers reflecting adjustments based on regional 
experience.  

• Operating revenues by payor are based on the Kaleida Health historical experience. 
• Utilization is based on 41 physicians’ letters of interest in performing procedures at the Center.  
• Staf fing based on the industry benchmarks for multi-specialty surgery centers.  Salaries and 

benef its are based on Kaleida Health’s experience at their FASCs.  Other costs are estimated 
based on industry benchmarks.  

 

Lease Agreement 
The applicant has submitted an executed lease agreement; the terms are summarized below: 
 

Date: June 21, 2021 
Premises: 39,858 square feet located at 111 North Maplemere Road, New York 14228  
Landlord: 111 North Maplemere, LLC 
Lessee: Bones & Guts, LLC. 
Term: 20 years.    
Rental: Rent at $1,155,882  ($29 per sq. ft.) with 1.5% yearly increases.   
Provisions: Utilities, Maintenance, Insurance, and Taxes 
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Assignment of Lease Agreement and Second Amendment to Lease Agreement 
The applicant has submitted an executed assignment of the lease agreement and a second amendment 
to the lease agreement; the terms are summarized below: 
 
Date: January 12, 2023 
Premises: 38,101 sq. ft located at 111 North Maplemere Road, New York  14228 
Landlord Predecessor-
In-Interest: 111 North Maplemere, LLC 
Landlord: Amherst 111 APL RKC, LLC 
Assignor:  Bones & Guts, LLC  
Assignee: Maplemere Ventures, LLC. 
Term: 20 years.  
Rental: Rent at $1,155,882  ($29 per sq. ft.) with 1.5% yearly increases.   
Provisions:  Utilities, Maintenance, Insurance, and Taxes 

 
The applicant has provided an affidavit stating that the lease is an arm’s length agreement. The applicant 
also states that Bones & Guts, LLC  leased the property as a “place holder” on behalf of the “to be formed 
LLC.  Letters f rom two New York State licensed realtors have been provided attesting to the rental rate 
being fair market value. 
 
Administrative Service Agreement 
The applicant has submitted a draft administrative services agreement; the terms are summarized below: 
 
Facility: Maplemere Ventures, LLC (assumed) d/b/a Northtowns Ambulatory Surgery 

Center. 
Contractor: University Orthopedic Services, Inc.  (UOS) 
Services 
Provided: 

UOS shall perform the following financial and operational services in the name, on 
behalf , and for the benefit of the Center. Financial management services, budget, 
accounting, discounts, uncompensated services, accounts payable, payroll, 
banking, financial reporting, and tax filings.  Assist in obtaining and maintaining 
governmental approvals for licenses and program certification. Manage equipment 
acquisitions.  Assist with credentialing services, information systems, purchasing 
insurance, billing, and collection.    

Term: One year with automatic one (1) year renewals 
Fee: $1,250,000 per year  

 
University Orthopedic Services, Inc is also a member of the operating company.  The applicant has 
submitted an executed attestation stating that the applicant understands and acknowledges that there are 
powers that must not be delegated, the applicant will not willfully engage in any illegal delegation and 
understands that the Department will hold the applicant accountable. 
 
Capability and Feasibility 
Total project costs of $22,651,625 will be funded by $5,651,625 in equity and a 5-year loan of 
$17,000,000 with amortization of up to 10 years.  The interest rate will be at the above-stated value.  M&T 
Bank has provided a letter of interest.   
 
The working capital requirement is estimated at $4,340,716 based on two months of third-year expenses.  
Funding will be as follows: $2,348,375 from members’ equity, with the remaining $1,992,341 satisfied by 
a two-year loan. The interest rate will be either a f ixed rate of 5-Year Cost of Funds (COF) plus 5% or 
8.46% as of March 30, 2023, or a variable at one-month Secured Overnight Funding Rate (SOFR), plus 
5% or 9.8% as of March 2023.  M&T Bank has provided a letter of interest.  A review of BFA Attachments 
A-1, B-1, B-2, and C, members’ net worth summaries, University at Buffalo Surgeons Inc., University 
Orthopedic Services, Inc. 2021 certified financial statement, and Kaleida Health 2021 certified financial 
statement shows sufficient resources for the equity commitment. 
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Attachment B-1 and B-2 University at Buffalo Surgeons Inc., University Orthopedic Services, Inc. 2021 
certif ied financial statements show positive working capital, positive net assets, and excess revenue over 
expenses for 2021 of $500,094 and $1,060,145, respectively.  Attachment C Kaleida Health 2021 
certif ied financial statement shows positive working capital, positive net assets, and a loss for 2021 of 
($8,146,000).  Maplemere Ventures, LLC projects an operating surplus of $810,907 and $2,887,136 in 
the f irst and third years.  And BFA Attachment D presents the Center’s pro forma balance sheet that 
shows operations will start with $8,000,000 in equity. The applicant’s budgets appear to be reasonable. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BHFP Attachment  Map 
BFA Attachment A-1 Maplemere Ventures, LLC  members’ net worth summaries 
BFA Attachment A-2 Members and Ownership Interest in Maplemere Ventures, LLC 
BFA Attachment B-1 University at Buffalo Surgeons Inc.,  2020-2021 certified financial statement 
BFA Attachment B-2 University Orthopedic Services, Inc. 2020-2021 certified financial statement 
BFA Attachment C Kaleida Health 2020-2021 Certified Financial Statement 
BFA Attachment D Pro Forma Balance Sheet of Maplemere Ventures, LLC   
BFA Attachment E KH Venture Services Inc. ownership in New York State healthcare facilities 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a multi-specialty ambulatory surgery center at 111 Maplemere Drive, 
Amherst, and with the contingencies, if any, as set forth below and providing that each applicant 
fulfills the contingencies and conditions, if any, specified with reference to the application, and 
be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231026 B Maplemere Ventures, LLC 

 



APPROVAL CONTINGENT UPON: 
 
Approval with an expiration of the operating certificate five years from the date of its 
issuance, contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement acceptable to the Department.  
[HSP] 

3. The submission of Design Development and State Hospital Code (SHC) Drawings, as 
described in NYSDOH BAER Drawing Submission Guidelines DSG‐1.0 Required 
Schematic Design (SD) and Design Development (DD) Drawings, and 3.20 LSC Chapter 20 
New Ambulatory Healthcare Public Use, for review and approval.  [DAS] 

4. Submission of an executed project loan commitment acceptable to the Department of Health. 
 [BFA] 

5. Submission of an executed working capital loan commitment acceptable to the Department 
of Health.  [BFA] 

6. Submission of an executed administrative services agreement acceptable to the Department 
of Health.  [BFA] 

7. Submission by the governing body of the ambulatory surgery center of an Organizational 
Mission Statement which identifies, at a minimum, the populations, and communities to be 
served by the center, including underserved populations (such as racial and ethnic minorities, 
women, and handicapped persons) and the center’s commitment to meet the health care 
needs of the community, including the provision of services to those in need regardless of 
ability to pay.  The statement shall also include a commitment to the development of policies 
and procedures to assure that charity care is available to those who cannot afford to pay.  
[RNR] 

8. Submission of a signed agreement with an outside, independent entity satisfactory to the 
Department to provide annual reports to DOH. Reports are due no later than April 1st for the 
prior year and are to be based upon the calendar year.  Submission of annual reports will 
begin after the first full or, if greater or equal to six months after the date of certification, 
partial year of operation.  Reports should include: 
a. Data displaying actual utilization including procedures; 
b.  Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within 

seven days after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care plans. 

 [RNR] 
9. Submission of a copy of signed/executed Articles of Organization that are acceptable to the 

Department.  [CSL] 



10. Submission of a copy of a signed/executed Operating Agreement that is acceptable to the 
Department.  [CSL] 

11. Submission of a copy of a signed/executed Certificate of Assumed Name for Northtowns 
Ambulatory Surgery Center that is acceptable to the Department.  [CSL] 

12. Submission of a copy of a signed/executed Administrative Services Agreement that is 
acceptable to the Department.  [CSL] 

 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by November 29, 2024, including all pre-opening processes, 

if applicable.  Failure to complete the project by this date may constitute an abandonment of 
the project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before December 29, 2023, and construction must be 
completed by August 29, 2024, presuming the Department has issued a letter deeming all 
contingencies have been satisfied prior to commencement.  It is the responsibility of the 
applicant to request prior approval for any changes to the start and completion dates.  In 
accordance with 10 NYCRR Section 710.10(a), if construction is not started on or before the 
approved start date, this shall constitute abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  
[AER] 

4. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity’s clinical program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department’s 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility’s operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https:www.health.ny.gov/facilites/hospitals/docs/hcs_access_forms_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

6. The submission of annual reports to the Department as prescribed by the related contingency, 
each year, for the duration of the limited life approval of the facility.  [RNR] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231137-E 
Gastroenterology Care, Inc 

 
Program: Diagnostic and Treatment Center  County: Kings 
Purpose: Establishment Acknowledged: April 5, 2023 
    

Executive Summary 
  

Description 
Gastroenterology Care, Inc (GCI), an existing 
Article 28 diagnostic and treatment center 
(D&TC) certif ied as a single-specialty 
(gastroenterology), freestanding ambulatory 
surgical center (FASC) at 8622 Bay Parkway, 
Brooklyn (Kings County), is seeking approval to 
transfer 100.00% ownership interest from the 
sole withdrawing member to four new 
physicians. GCI has been in operation since 
2011 and obtained an indefinite life operating 
certif icate in 2016. There will be no changes in 
services offered, or location served. 
 
On December 9, 2022, Dr. Alexander Brodsky, 
the current sole shareholder, and owner of 2,000 
outstanding shares of GCI, entered into a 
Securities Purchase Agreement (SPA) to sell all 
outstanding shares in GCI to the four proposed 
physicians who are currently practicing at 
Gastroenterology Associates of Brooklyn, a 
private physician practice. Upon approval of this 
application and effectuation of this transaction, 
Dr. Brodsky will continue to operate at the 
Center with a reduced workload and eventually 
phase out. 
 
Ownership before and after the requested 
change is as follows: 
 

 
 
 
 

Proposed Operator 
Gastroenterology Care, Inc 

Members: 
  Rabin Rahmani, M.D. 25% 
  Nison Badalov, M.D. 25% 
  Pierre Hindy, M.D. 25% 
  Ian Walls, M.D. 25% 
Total 100% 

 
Pierre Hindy, M.D., will continue as the medical 
director. GCI has an existing transfer and 
af f iliation agreement with NYU Langone Hospital 
Brooklyn, located 5.8 miles (12 minutes travel 
time) f rom the Center, to provide backup and 
emergency services to the Center, which will 
remain in ef fect upon approval of this 
application. 
 
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate three years from the date of 
its issuance. 
 
Need Summary 
There will be no need review per Public Health 
Law §2801-a (4).   
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
 
 
 
 
Financial Summary 

Current Operator  
Gastroenterology Care, Inc 

Member: 
  Alexander Brodsky, M.D., Ph.D. 100% 
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There are no project costs for this application. 
The total purchase price for the 2,000 
outstanding shares of stock is $3,500,000 and 
will be funded with equity from the proposed 
new members. 
 
Budget: Year One 

(2024) 
Year Three 

(2026) 
   
Revenues: $2,270,692 $2,303,008 
Expenses: 2,188,438 2,197,883 
Gain/(Loss): $82,255 $105,125 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval with an expiration of the operating certificate three years from the date of its issuance, 
contingent upon: 
1. Submission of a signed agreement with an outside, independent entity satisfactory to the Department 

to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year.  Reports should include: 
a. Data displaying actual utilization, including procedures; 
b. Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within seven 

days after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care plans.  [RNR] 

 
Approval conditional upon: 
1. This project must be completed by one year from the date of the recommendation letter, including 

all pre-opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project approval 
expiration date.  [PMU] 

2. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Character and Competence 
The proposed membership Gastroenterology Care, Inc. is provided in the chart below. 
 
Member Name/Title Current Ownership Proposed Ownership 
Alexander Brodsky, M.D. 100% 0% 
Rabin Rahmani, M.D. ** 0% 25% 
Nison Leviyevich Badalov, M.D. ** 0% 25% 
Pierre Hindy, M.D. ** 0% 25% 
Ian Wall, D.O. ** 0% 25% 

Total 100% 100% 
** Members Subject to Character and Competence 
 
Nison Badalov, M.D., is the Medical Director of South Brooklyn Endoscopy Center for eight (8) years. He 
is the Owner and Founding Member of Gastroenterology Associates of Brooklyn PLLC for nine (9) years. 
He is the Owner and Founder of Nison L Badalov MD, PC, for 22 years. He was a Faculty Member in the 
Department of Gastroenterology for six (6) years. He received his medical degree from St. George’s 
School of Medicine. He completed his Internal Medicine Residency at Maimonides Medical Center. He 
completed his Gastroenterology Fellowship at Maimonides Medical Center. He completed his Transplant 
Hepatology Fellowship at Mount Sinai School of Medicine. Dr. Badalov discloses ownership interest in the 
following healthcare facilities:  
 
South Brooklyn Endoscopy Center    2015 - present 
 
Pierre Hindy, M.D., is a Gastroenterologist at Mount Sinai Beth Israel for 11 years. He is an Attending 
Gastroenterologist at NY Presbyterian for 11 years. He is an Attending Gastroenterologist at NY 
Community Hospital for 11 years. He is the Medical Director of Gastroenterology Associates of Brooklyn 
for nine (9) years. He is a Board Member of South Brooklyn Endoscopy Center for nine (9) years. He is a 
Clinical Assistant Professor at SUNY Downstate for one (1) year. He was a Clinical Interviewer at St. 
George’s University School of Medicine for five (5) years. He was a Consultant Gastroenterologist at the 
Brooklyn VA Hospital for 10 years. He was an Attending Gastroenterologist at Kings County Hospital for 
f ive (5) years. He is the Proposed Medical Director. He received his medical degree from St. George’s 
University School of Medicine. He completed his Gastroenterology Residency and Fellowship at SUNY 
Downstate. He is Board Certified in Internal Medicine, Bariatric Medicine, and Gastroenterology. 
 
Dr. Rabin Rahmani is the President, Physician, Owner, and Founding Member of Gastroenterology 
Associates for nine (9) years. He is a Gastroenterologist at ODA Heath Center for nine (9) years. He is 
the Medical Director of South Brooklyn Endoscopy Center for three (3) years. He was the Director of 
Medical Education and Research in the Division of Gastroenterology for nine (9) years. He was a 
Gastroenterologist at NY Hotel Trade Council Benefit Fund for (8) years. He received his medical degree 
f rom the Albert Einstein College of Medicine. He completed his Internal Medicine Residency at Albert 
Einstein College of Medicine. He completed his Gastroenterology Fellowship at Maimonides and the 
Transplant Hepatology Fellowship at Mount Sinai Medical Center. Dr. Rahmini discloses ownership 
interest in the following healthcare facilities: 
 
South Brooklyn Endoscopy Center    2019 - present 
 
Ian Wall, D.O., is a Physician and Partner at Gastroenterology Associates of Brooklyn for nine (9) years. 
He is a Gastroenterology Specialist at VA New York Harbor Health System Brooklyn Campus for eight (8) 
years. He was a Physician at Brooklyn Gastroenterology and Endoscopy for four (4) years. He received 
his medical degree from Des Moines University. He completed his Internal Medicine Residency at 
Maimonides Medical Center. He completed his Transplant Hepatology Fellowship at Mount Sinai Medical 
Center and his Gastroenterology Fellowship at Maimonides Medical Center.  
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Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database. 
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Operating Budget 
The applicant has provided the current year (2021) results and the first- and third-year operating budget, 
in 2023 dollars, after the change in ownership. The budget is summarized below: 
 

 Current Year 
(2021) 

Year One 
(2024) 

Year Three 
(2026) 

 Per Proc. Total Per Proc. Total Per Proc. Total 
Revenues:       
  Commercial FFS $1,126.02 $809,610 $1,117.89 $866,363 $1,117.89 $883,132 
  Medicare FFS $540.46 363,732 $538.41 379,039 $537.67 384,433 
  Medicare MC $543.61 233,752 $539.86 243,476 $541.02 246,166 
  Medicaid FFS $560.54 54,933 $555.78 57,245 $558.27 58,060 
  Medicaid MC $580.84 715,591 $575.51 724,570 $575.31 731,217 
  Private Pay  1,376  0  0 
  Total Oper. Rev.  2,178,994  2,270,692  2,303,008 
  Other Oper. Rev.  166,583  0  0 
  Total Revenue  $2,345,577  $2,270,692  $2,303,008 

       
Expenses:       
  Operating $568.62 $1,806,509 $550.54 $1,831,654 $545.51 $1,841,099 
  Capital 116.08 368,813 107.24 356,784 105.71 356,784 
Total Expenses $684.71 $2,175,322 $657.78 $2,188,438 $651.22 $2,197,883 

       
Operating. 
Income/(Loss) 

 
$170,255  $82,255  $105,125 

       
Procedures  3,177  3,327  3,375 
Cost/Procedure  $684.71  $657.78  $651.22 
 
The following is noted with respect to the submitted budget: 
• Revenues and expenses are based on GCI’s 2021 Cost Report and the experience of the applicant 

in providing gastroenterology services.  
• Utilization in Years One and Three is based on the experience of the four proposed physician 

shareholders of GCI, one new practicing physician, and Dr. Brodsky’s reduced case workload in 
Year 1.  

• The applicant expects to sustain existing volume of procedures, revenues, and expenses with 
conservative increases in Years One and Three based on the proposed physician shareholders’ 
volume letters and possible transfer of cases from South Brooklyn Endoscopy Center.    

• As of May 17, 2023, the facility had no outstanding Medicaid overpayment liabilities. 
 
Utilization by payor source during first and third years is broken down as follows: 

 Current Year Year One Year Three 
Commercial FFS 22.6% 23.3% 23.4% 
Medicare FFS 21.2% 21.2% 21.2% 
Medicare MC 13.5% 13.6% 13.5% 
Medicaid FFS 3.1% 3.1% 3.1% 
Medicaid MC 38.8% 37.8% 37.7% 
Private Pay 0.8% 0.0% 0.0% 
Charity Care 0.0% 1.0% 1.0% 
Total 100.0% 100.0% 100.0% 
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Securities Purchase Agreement  
The applicant has submitted an executed Securities Purchase Agreement (SPA), effectuated on 
December 9, 2022, and summarized as follows:  
 
Date: December 9, 2022 
Seller: Alexander Brodsky, M.D.: 

 
Buyer: 

Nison Leviyevich Badalov, M.D. 
Pierre Hindy, M.D. 
Rabin Rahmani, M.D. 
Ian Michael Wall, D.O. 

Securities: 2,000 shares of stock of Gastroenterology Care, Inc., a New York corporation that owns 
and operates an ambulatory surgery center located at 8622 Bay Parkway, Unit 1B, 
Brooklyn, New York.  

Purchase and 
Sale of  Shares 

At the closing, seller shall sell, transfer, convey, assign, and deliver the shares to buyer. 

Purchase 
Price: 

$3,500,000 

Seller’s 
Deliverables 

At the closing, seller shall assign and convey the shares to buyer (equally among them) 
by the execution and delivery of stock powers in a form agreed to by the parties, along 
with any certificates evidencing the shares, which may be necessary to effectively 
convey all of seller’s rights, title, and interest in the shares to buyer (equally among 
them) and deliver to the buyer; resign as an officer and director of GCI; deliver to buyer 
all other documents reasonably required by buyer to consummate the transactions 
contemplated hereunder and deliver a closing certificate to buyer certifying that seller 
has met all of its obligations. 

Buyer’s 
Deliverables 

At the closing, the buyer shall deliver an amount equal to the purchase price via wire 
transfer of immediately available funds to an account designated in written wiring 
instructions delivered by seller, deliver to seller all other documents reasonably 
required by seller to consummate the transactions contemplated hereunder and deliver 
a closing certificate to seller certifying that buyer has met all of its obligations. 

 
Lease Agreement 
The applicant provided an executed Lease Agreement for the existing site, the terms of which are 
summarized below: 
 
Premises: Unit # 1B 8622 Bay Parkway in Brooklyn, NY 11214 
Landlord: Stony Run Equities Inc. 
Lessee: Gastroenterology Care, Inc. 
Term: 10 years f rom Commencement Date with two (2) 5-year extensions. 
Rent: $58,500 annually ($4,875 per month) with a 3% annual increase 
Provisions: Taxes, insurance, repairs and maintenance, improvements, and alterations. 

 
The applicant has submitted an affidavit stating that the lease arrangement is an arm’s length agreement. 
 
Capability and Feasibility 
There are no project costs associated with this application. The total purchase price for the 2,000 
outstanding shares of stock is $3,500,000 and will be funded with equity from the proposed new 
members. The working capital requirement is $364,740 based on two months for the first year's expenses 
and will be funded through proposed member equity. Dr. Rabin Rahmani has submitted an affidavit 
stating he will contribute a disproportionate share of the equity requirement. 
 
BFA Attachment C is the summary of the 2021 Certified Financial Statements for Gastroenterology Care, 
Inc. The 2021 Certif ied Financial Statements show negative working capital, positive net asset position, 
and a positive operating income of $170,255. The facility's negative working capital is attributable to a 
$130,005 PPP loan obtained by the Center in 2021, which was recorded as a current liability on the 
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balance sheet. The PPP loan was subsequently forgiven by the Small Business Association (SBA) on 
February 22, 2022.  
 
BFA Attachment D presents a summary of the internal financial statements for the year ended December 
31, 2022, which shows negative working capital, a negative net asset positions and an operating loss of 
$48,533. The operating loss was offset by $130,005 attributable to the SBA PPP loan forgiveness, 
resulting in a net income of $81,472. The 2022 operating loss results from guaranteed payments to the 
sole shareholder of GCI and employed physicians at the Center ceasing to provide gastroenterology 
services.  
 
BFA Attachment E presents financial statements for the Center for the period ended March 31, 2023, 
during which GCI reported negative working capital, a positive net asset position, and a net income of 
$105,256. The implementation of this project, with the addition of four gastroenterologists, is expected  to 
resolve the current operating concerns.  
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner, and approval is 
recommended. 
 
 

Attachments 
 
BFA Attachment A Proposed Members’ Net Worth Statements 
BFA Attachment B Proposed Members’ Equity Analysis 
BFA Attachment C Gastroenterology Care, Inc. 2021 Audited Financial Statements 

BFA Attachment D Gastroenterology Care, Inc. Internal Financial Statements for year-ended 
December 31, 2022 

BFA Attachment E Gastroenterology Care, Inc. Internal Financial Statements for period-ended 
March 31, 2023 

BFA Attachment F Organizational Chart 
BFA Attachment G Pro Forma 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
transfer 100% ownership interest from the sole withdrawing member to four new members, and 
with the contingencies, if any, as set forth below and providing that each applicant fulfills the 
contingencies and conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231137 E Gastroenterology Care, Inc 

 



APPROVAL CONTINGENT UPON: 
 
Approval with an expiration of the operating certificate three years from the date of its 
issuance, contingent upon: 
1. Submission of a signed agreement with an outside, independent entity satisfactory to the 

Department to provide annual reports to DOH. Reports are due no later than April 1st for the 
prior year and are to be based upon the calendar year.  Reports should include: 
a. Data displaying actual utilization, including procedures; 
b. Data displaying the breakdown of visits by payor source;  
c. Data displaying the number of patients who needed follow-up care in a hospital within 

seven days after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital; 
e. Data displaying the percentage of charity care provided;  
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and 
h. A description of the progress of contract negotiations with Medicaid managed care 

plans.  [RNR] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by one year from the date of the recommendation letter, 

including all pre-opening processes, if applicable.  Failure to complete the project by this 
date may constitute an abandonment of the project by the applicant and the expiration of the 
approval.  It is the responsibility of the applicant to request prior approval for any extensions 
to the project approval expiration date.  [PMU] 

2. The submission of annual reports to the Department as prescribed by the related contingency, 
each year, for the duration of the limited life approval of the facility.  [RNR] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222133-B 
NY PACE Facility, Inc. 

 
Program: Diagnostic and Treatment Center  County: Kings 
Purpose: Establishment and Construction Acknowledged: November 29, 2022 
    

Executive Summary 
  

Description 
NY PACE Facility, Inc. (NY PACE), a New York 
not-for-profit corporation, requests approval to 
establish and construct an Article 28 diagnostic 
and treatment center (D&TC) to exclusively 
serve Welbe Health NYC PACE, LLC's (Welbe 
NYC) Article 44 Program of All-Inclusive Care 
for the Elderly (PACE).  NY PACE will be 
certif ied for Medical Services - Primary Care and 
Dental O/P services.   
 
NY PACE will have four exam rooms, a dental 
room, and requisite support space on the 
second floor of an existing building located at 
5521 8th Avenue, Brooklyn (Kings County). The 
Article 44 PACE program will have space on the 
second through fourth floors of the same 
building at 5521 8th Avenue, Brooklyn. 
 
The organization chart (BFA Attachment A) 
shows the NY PACE's sole and passive 
corporate member is Welbe Health NY PACE, 
LLC, which is also the sole corporate member of 
the proposed Article 44 PACE.  Welbe Health 
NY PACE, LLC is owned by Welbe Health 
PACE, LLC (80%) and CAIPA Care, LLC (20%).  
Welbe Health PACE, LLC is owned by Welbe 
Health, LLC (100%), and CAIPA Care, LLC is 
owned by CAIPA, Inc. (100%). The reserved 
powers for NY PACE Facility, Inc. Article 28 
D&TC will remain with its Board of Directors. 
 
 

 
George Lui, M.D., is Board-Certified in Internal 
Medicine and will serve as Medical Director. The 
Center will have a transfer and affiliation 
agreement for emergency and backup services 
with Maimonides Medical Center, 1 mile (7 
minutes travel time) from the proposed D&TC.  
 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
The applicant projects 2,808 visits in Year 1 and 
13,176 in Year 3 of operations. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
Total project costs of $900,781 will be met with 
equity from Welbe Health, LLC.  
 
Budget: Year One 

2024  
Year Three 

2026  
Revenues $1,352,662 $3,304,265 
Expenses: $1,381,969 $3,302,571 
Gain/(Loss) ($29,307) $1,694 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of final approval of the Article 44 Welbe Health NYC PACE application.  [PMU] 
3. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 

local acute care hospital.  [HSP] 
4. Submission of an executed Administrative Services Agreement acceptable to the Department of 

Health.  [BFA] 
 
Approval conditional upon 
1. This project must be completed by September 29, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before November 29, 2023, and construction must be completed by 
June 29, 2024, presuming the Department has issued a letter deeming all contingencies have been 
satisfied prior to commencement.  It is the responsibility of the applicant to request prior approval for 
any changes to the start and completion dates.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the approved start date this shall constitute abandonment of 
the approval.  [PMU] 

3. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity's clinical 
program space.  [HSP] 

4. The applicant must ensure registration for and training of facility staff on the Department's Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information. Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility's operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant's start of construction.  [AER] 

 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
The primary service area includes Sunset Park and the surrounding communities in Kings County.  
 
The applicant projects 2,808 visits in Year 1 and 13,176 in Year 3 of operations. These projections are 
based on the projected number of PACE program participants as outlined in Welbe Health NYC PACE, 
LLC's Article 44 Application. The proposed location is in a Primary Care Health Professional Shortage 
Area.  
 
The PACE provides comprehensive medical and social services to elderly individuals, most of whom are 
dually eligible for Medicare and Medicaid benefits. An interdisciplinary team of health professionals 
provides PACE participants with coordinated care with the intent of enabling the individuals to remain in 
the community rather than receive care in a nursing home.   
 
The proposed facility will have a transfer and affiliation agreement for emergency and backup services 
with Maimonides Medical Center, which is approximately 1.0 mile and 7 minutes travel time from the 
proposed D&TC. The initial hours of operation will be Monday through Friday from 8:30 a.m. to 4:00 p.m. 
Days and hours of operation will vary as demand dictates. PACE will also have an after-hours on-call 
service available to enrollees 24 hours per day, 365 days per year. 
 
Conclusion 
Approval of this project will allow for expanded access to PACE for residents of Kings County.  
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Program Analysis 
 
Project Proposal 
NY PACE Facility, Inc., an existing New York State not-for-profit corporation, seeks approval to establish 
and construct an Article 28 diagnostic and treatment center to be located at 5521 8th Avenue in Brooklyn 
(Kings County). The site will be certified for Medical Services-Primary Care and Dental O/P services and 
will solely serve Welbe Health NYC PACE, LLC Care for the Elderly PACE. The PACE program will 
provide primary medical care, outpatient dental services, and phlebotomy.  
 
Proposed Operator NY PACE Facility, Inc. 
To Be Known As NY PACE Facility, Inc. 
Site Address 5521 8th Avenue  

Brooklyn, New York 11220 (Kings County) 
Specialties Medical Services - Primary Care  

Dental O/P Services 
Hours of Operation Monday to Friday, 8:00 am to 4:30 pm 
Staffing (1st Year / 3rd Year) 8.00 FTEs / 21.00 FTEs 
Medical Director(s) George Liu, M.D. 
Emergency, In-Patient, and 
Backup Support Services 
Agreement and Distance 

Will be provided by  
Maimonides Medical Center 
1.0 miles / 7 minutes away 

 
Character and Competence 
The members of NY PACE Facility, Inc. are: 
Name Membership 
George Liu, M.D. Board Member 
Matthew Haven Board Member 
Kelly McDonnell Board Member 
Yin Tung Board Member 

 
Dr. George Liu is the proposed Medical Director and Board Member. He is an Attending Physician at 
New York Presbyterian for nine (9) years. He is an Attending Physician at NYU Langone Medical Center 
for 22 years. He is an Attending Physician at Beth Israel Medical Center for 36 years. He was an 
Attending Physician at New York Downtown Hospital for 20 years. He was an Attending Physician and 
Medical & Endocrine Consultant at The New York Eye and Ear Infirmary for 16 years. He was a Staff 
Internist at Chinatown Health Clinic for f ive (5) years. He was a Physician Specialist at Stanford University 
Medical Center for two (2) years. He was a Sessions Physician in the Emergency Department for one (1) 
year. He was a Medical Clinic Physician for Kaiser Permanente Santa Clara Medical Center for two (2) 
years. He was a Medical House Physician at Gracie Square Hospital for one (1) year. He was Clinical 
Faculty at NYU School of Medicine for two (2) years. He was the Director of the Obesity-Endocrine Clinic 
of  St. John's Queens Hospital for five (5) years. He received his medical degree from Weill Cornell 
Medical College. He completed his Internal Medicine residency at the Veteran's Administration Hospital in 
New York. He completed his Endocrinology fellowship at Stanford University Medical Center. He is board 
certif ied in Internal Medicine.  
 
Matthew Haven is the Vice President of Strategy and Expansion at WelbeHealth for one (1) year. He 
oversees key strategic initiatives for providers of PACE, including growth planning, geographic market 
assessment, real estate, applications, and licensing. He is the Owner of Yonder Sky for four (4) years. He 
owns and manages a professional sightseeing tour operator that offers small group day tours to national 
parks and other attractions. He was an Independent Freelance Healthcare Management Consultant for 
Five (5) years. He was a consultant and advisor to executive leaders of organizations, including a senior 
healthcare provider, a retail-inspired specialty care clinic group, a home healthcare provider, and a 
substance use disorder treatment provider. He was the Finance Purchasing Project Assistant at 
Alixpartners. He served in a temporary contract role evaluating and managing major corporate contracts 
and negotiating business and legal terms with vendors. He was the Co-Founder and Vice President of 
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Strategy and Business Development of Gohealth Urgent Care for five (5) years. He led operations, 
strategy, and business development for a startup healthcare provider, including fundraising, growth 
planning, facility design, retail operations, team member engagement, health system partnerships, and 
acquisitions.  
 
Kelly McDonnell is the Vice President and Chief of Staff to the CEO of WelbeHealth for over two (2) 
years. She led the company's three-year strategic plan and one-year operating plan development. She 
manages quarterly investor board meetings. She serves as the CEO proxy for internal and external 
meetings to ensure the achievement of business priorities, and she led the 2022 Objectives & Key 
Results process to set company-wide strategic objectives. She also oversaw key talent activities. She 
was Area Portfolio Leader at Kaiser Foundations Hospitals for two (2) years. She oversaw a portfolio of 
over 40 hospital initiatives designed to achieve performance targets in quality, care experiences, 
af fordability, staff satisfaction, and workplace safety. She created and delivered performance 
improvement training to 60 hospital staff and mentored 10 improvement advisors, and launched formal 
committees to engage the leadership team. She oversaw the implementation of hospital-wide 
communication and visual tool to improve front-line engagement and facilitate goal achievement in over 
20 hospital units/departments. She was the Senior Advisor of Clinical Operations of Clinical Operations 
and Network Team and the Direct/Associate Director of Transformation at Evolent Health for over five (5) 
years. She facilitated the creation, implementation, and scaling of clinical and quality programs across 
markets on behalf of the Senior Vice President and three Vice Presidents. She managed the annual CON 
strategy and the senior Vice President's direct goals related to strategic objectives. She delivered four 
clinical initiatives to market-based leads, collected and synthesized feedback from markets and 
proactively managed a $9M budget for a 60-person team while managing team reorganization, 
promotions, and new hires. She also developed competency models across five job levels and three 
performance levels for year-end reviews.   
 
Yin Tung is the Senior Vice President of East Coast Market Development of WelbeHealth, Inc. for over 
one (1) year. He oversees and is responsible for the development of the PACE programs in New York 
and New Jersey. He engages with regulations and consultants on bringing for-profit PACE to New York. 
He was the Chief  Operating Officer of the Coalition of Asian American IPA for three (3) years. He was 
responsible for executive-level projects, including the PACE program, the Medicare plan strategic 
partnership, building a new imaging center, and mergers & acquisitions. He oversaw the management 
services for multiple IPAs and represented CAIPA MSO in CAIPA Medical Management for delegated 
functions development with key partners. He was responsible for the organization's profits of $50M 
annually and worked with other executive staff and Board Members on business development and 
strategic planning. He was the Vice President of CAIPA Care, LLC for over two (2) years. He formed one 
of  six designated Medicaid ACOs in New York State, coordinated and worked with the CAIPA Care COO 
on annual reporting, and led the application process for CAIPA Care to receive NYS Innovator design. He 
also formed CAIPA Insurance to expand its offering in commercial products, partnered with health plans 
to lobby the Department of Financial Services for approval of association plans, and oversaw the practice 
management services, a program to provide an exit for retiring physicians, for CAIPA to retain patient 
attribution and to reduce practice burnout by consolidating practice management. He was the Vice 
President of Network Management of CAIPA, Inc. for over nine (9) years. He negotiated and managed 
MCO contracts and quality incentive programs, reviewed and approved CAIPA downstream agreement 
with its providers and its policies and procedures for both the IPA and delegated credentialing process, 
developed a house call program to address risk adjustment for the Medicare population, and developed 
training programs and quick reference guides for both quality and risk adjustment. He was the 
Administrator in Training at Gouverneur Skilled Nursing Facility for nine (9) months. He completed an 
internship program mandated by the NYS DOH Bureau of Credentialing. He was responsible for learning 
the role and responsibility of a nursing home administrator, monitored expense and revenue; participated 
with the governing body, senior staff, medical staff, and department heads; reviewed and revised policies 
and procedures; and organized, administered, and participated in the facility Performance Improvement 
Program and Quality Assurance Committee. He was the Asian Program Manager/Contract Negotiator at 
the Metropolitan Jewish Health System for six (6) years. He was responsible for the development of an 
Asian program, a comprehensive provider network, and marketing strategies for the Asian community. He 
established an Asian provider network by contracting with key Asian Independent Practice Associations, 
hospitals, and ancillary services. He also negotiated risk-sharing contracts, maintained a productive 
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relationship with Chinese community associations, and planned outreach and marketing activities with 
community and health advocacy groups.     
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and disclosure of the applicant's ownership interest in other health care 
facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office of 
Professional Medical Conduct, and the Education Department databases, as well as the US Department 
of  Health and Human Services Office of the Inspector General Medicare exclusion database. 
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for renovations and the acquisition of moveable equipment are estimated at $900,781, 
distributed as follows: 
 
Renovation & Demolition $585,989 
Design Contingency $58,599 
Construction Contingency $58,599 
Architect/Engineering Fees $137,700 
Movable Equipment $52,978 
Application Fees $2,000 
Additional Processing Fees $4,916 
Total Project Cost $900,781 
 
Welbe Health, LLC will fund project costs of $900,781 with equity.  BFA Attachment B presents Welbe 
Health LLC's 2021 certified financial statement, which shows sufficient resources to meet the equity 
requirement.   
 
Operating Budget 
The applicant has submitted an operating budget for the first and third years, in 2023 dollars, summarized 
below: 

 
Year One 

2024  
Year Three 

2026 
 Per Visit Total Per Visit Total 
Revenues: 

    

  Welbe NYC* $481.72 $1,352,662 $250.78 $3,304,265 
Total Revenue  $1,352,662  $3,304,265  

    
Expenses:     
  Operating $442.72 $1,243,162 $239.67 $3,157,935 
  Capital $49.43 138,807 $10.98 144,636 
Total Expenses $492.15 $1,381,969 $250.65 $3,302,571      

Net Income (Loss) 
 

($29,307)  $1,694   
   

Total Visits 
 

2,808  13,176 
* The average visit cost will decrease as the number of enrollments into the PACE program (and D&TC  
   visits) increases.  
 
The following is noted related to the submitted budget:  
• The assumptions in the projected operating budget come from current Welbe Health-sponsored 

PACE programs' operating experience, local market assumptions, and national best practices.  
Revenue and utilization assumptions align with the projected number of PACE program participants 
in Welbe Health NYC PACE, LLC's Article 44 application. 

• NY Care PACE Facility Article 28 diagnostic and treatment center will solely serve participants from 
the Welbe Health NYC PACE, LLC's Article 44 Program of All-Inclusive Care for the Elderly (PACE). 
Welbe Health NYC PACE, LLC is projecting to enroll 12 participants per month until center capacity 
is reached. It is assumed that each participant will make an average of 3 visits to the D&TC monthly. 
These assumptions are based on the actual operating experience of the current California Welbe 
Health-sponsored PACE programs. 

• The proposed reimbursement rates will be set by Welbe Health NYC PACE, LLC, based on the 
overall expenses for the D&TC.  Welbe Health NYC PACE, LLC intends to operate the D&TC at or 
near a break-even margin.  
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• Salary expense is based upon staff compensation at Welbe Health PACE programs and input from 
internal recruiters.  Claims expenses were collected and analyzed from 36 other PACE programs 
nationally.  

 
Lease Rental Agreement 
The applicant has submitted an executed lease for the proposed site. The terms are summarized below: 
Date: June 30, 2022 
Premises: 14,814 square feet located at 5521 8th Avenue, Brooklyn, NY 11220 
Landlord: Golden 8th Ave. Realty Corp. 
Lessee: Welbe Health NYC PACE, LLC  
Term: 15 years. Option to extend for two (2) additional terms of 5 years.  
Rental: Rent is abated for months 1-16, starting in the 17th month; rent is $725,886 per year 

($49 per square foot); rent increases by 3% every 12 months, beginning in the 29th 
month. 

Provisions: Tenant is responsible for maintenance, utilities, real estate taxes, and insurance. 
 
Sub-Lease Rental Agreement 
The applicant has submitted an executed sub-lease agreement for the proposed site. The terms are 
summarized below. 
Date: January 20, 2023 
Premises: 1,915 sq. ft on the 2nd f loor of premises located at 5521 8th Avenue, Brooklyn, NY  
Sub-Landlord: Welbe Health NYC PACE, LLC  
Sub-Lessee NY PACE Facility, Inc 
Term: 15 years. Option to extend for two (2) additional terms for five years. 
Rental: Rent is abated for months 1-16, starting in the 17th month; rent is $93,835 per year 

($49 per square foot); rent increases at 3% every 12 months, beginning on the 29th 
month.  Option period, the rate is based on Fair Market Rental Rate with 2% yearly 
increases. 

Provisions: Sub Lessee is responsible for maintenance, utilities, real estate taxes, and insurance. 
 
The applicant has provided an affidavit stating that the lease is an arm's length agreement and the sub-
lease agreement is a non-arm's length agreement.  Letters from two New York State licensed realtors 
have been provided attesting to the rental rate being fair market value. 
 
Administrative Service Agreement (ASA) 
The applicant has provided a draft ASA; the terms are summarized below: 
Facility Operator: NY PACE Facility, Inc.  
Service Provider: Welbe Health NYC PACE, LLC 
Term: Three years,  automatic 3-year renewals  
Services: Subject to the D&TC's control and oversight, General Administration, Accounting 

and Financial Services, Banking and Finance, Collection Services, Compliance, 
and Project Management. 

Compensation:  $120,000 per year  
 
NY PACE Facility, Inc's sole and passive corporate member is Welbe Health NY PACE, LLC.  The ASA 
provides that NY PACE Facility, Inc. retains ultimate authority, responsibility, and control in all the final 
decisions associated with the services. The applicant has submitted an executed attestation stating that 
the applicant understands and acknowledges that there are powers that must not be delegated, the 
applicant will not willfully engage in any illegal delegation, and understands that the Department will hold 
the applicant accountable. 
 
Capability and Feasibility 
Total project costs of $900,781 will be met with equity from Welbe Health, LLC.  The submitted budget 
projects a first-year net loss of $29,307 and a third-year income of $1,694.  The Welbe Health, LLC., 
Chief  Financial Officer has provided a letter attesting to covering the first-year operating loss.  As shown 
in BFA Attachment B, Welbe Health, LLC, 2020-2021 consolidated financial statements, there was an 
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average of $79.5M in working capital.  BFA Attachment C, Welbe Health, LLC, November 30, 2022, 
internal f inancial statements show working capital at $96.7M. 
 
The working capital requirement is estimated at $550,429 based on two months of third-year expenses.  
Working capital will be funded from Welbe Health, LLC's financial resources. As noted above, there are 
suf ficient liquid resources to meet the total project cost and the working capital equity requirements.  BFA 
Attachment D presents NY PACE Facility, Inc.'s Pro-forma balance sheet indicating that operations will 
start with $1,451,208 in equity. 
 
A review of  BFA Attachment B and C, Welbe Health, LLC., financial statements from 2020 – through 
November 30, 2022, show average corporate losses of $26.7M. Welbe Health states that corporate 
losses result from early investments in centralized infrastructure to serve PACE participants across 
multiple PACE programs. The four (4) PACE programs opened to date are now profitable on a stand-
alone basis. They also state that the losses from investments in new PACE programs are consistent with 
their plan and budget as new PACE programs are brought to additional communities. As shown on the 
balance sheet dated November 30, 2022, Welbe Health had $114.3M of cash on hand, positive working 
capital, and positive net assets. Welbe Health states that they only commit capital to new PACE 
organizations and facilities when there is adequate capital to support a new program to self-sustainability. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BHFP Attachment Map 
BFA Attachment A Organizational Chart  
BFA Attachment B Welbe Health, LLC, 2020-2021 Consolidated Financial Statement  
BFA Attachment C Welbe Health, LLC, November 30, 2022, Internal Financial Statement  
BFA Attachment D Pro Forma Balance Sheet  

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a diagnostic and treatment center at 5521 8th Avenue, Brooklyn to solely 
serve the PACE program operated by Welbe Health NYC PACE, LLC, and with the 
contingencies, if any, as set forth below and providing that each applicant fulfills the 
contingencies and conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222133 B NY PACE Facility, Inc. 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of final approval of the Article 44 Welbe Health NYC PACE application.  
[PMU] 

3. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital.  [HSP] 

4. Submission of an executed Administrative Services Agreement acceptable to the Department 
of Health.  [BFA] 

 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by September 29, 2024, including all pre-opening processes, 

if applicable.  Failure to complete the project by this date may constitute an abandonment of 
the project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before November 29, 2023, and construction must be 
completed by June 29, 2024, presuming the Department has issued a letter deeming all 
contingencies have been satisfied prior to commencement.  It is the responsibility of the 
applicant to request prior approval for any changes to the start and completion dates.  In 
accordance with 10 NYCRR Section 710.10(a), if construction is not started on or before the 
approved start date this shall constitute abandonment of the approval.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity's clinical program space.  [HSP] 

4. The applicant must ensure registration for and training of facility staff on the Department's 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information. Upon receipt 
of the Operating Certificate, the Administrator/director that has day-to-day oversight of the 
facility's operations shall submit the HCS Access Form at the following link to begin the 
process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant's start of construction.  
[AER] 

 
  



Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222250-B 
Pesach Tikvah Hope Development, Inc. d/b/a Pesach Tikvah 

Diagnostic and Treatment Center 
 

Program: Diagnostic and Treatment Center  County: Kings 
Purpose: Establishment and Construction Acknowledged: December 29, 2022 
    

Executive Summary 
  

Description 
Pesach Tikvah Hope Development, Inc. (Pesach 
Tikvah) is seeking approval for the establishment 
and construction of an Article 28 Diagnostic and 
Treatment Center (D&TC) located at 340 
Broadway, Brooklyn, (Kings County) NY 11211 to 
provide primary care and other medical 
specialties including Gastroenterology, 
Pediatrics, Orthopedics, Endocrinology, 
Cardiology, and Physical Therapy.   
 
Pesach Tikvah currently operates an Article 31 
Of f ice of Mental Health Clinic and proposes this 
D&TC to provide coordinated and integrated care 
to its current clients as well as other residents of 
the community.   Upon PHHPC approval, the 
D&TC will be known as Pesach Tikvah 
Diagnostic and Treatment Center. 
 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
The applicant projects 9,872 visits in Year One 
and 18,649 in Year Three. Medicaid utilization is 
projected at 67.02% for Year One and 67.10% for 
Year Three, with Charity Care at 2.00% in Year 
One and 1.76% for Year Three.  
 

Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law §2801-
a (3). 
 
Financial Summary 
The total project costs for Article 28 and Article 
31 are estimated at $11,285,346. Total project 
costs for Article 28 and Article 31 will be funded 
with $1,336,098 in equity from operations, 
$2,027,538 in a Statewide Health Care Facility 
Transformation Program Grant award, and a 
bank loan of $7,921,710 at an interest rate of 6% 
for a f ifteen-year term.  
 
Budget Year One 

2025 
Year Three 

2027 
Revenues $1,535,106 $2,906,934 
Expenses 1,473,425 2,220,379 
Net income/(loss) $61,681 $686,555 
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Recommendations 
  

Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU]  

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital.  [HSP] 

3. Submission of a bank loan commitment that is acceptable to the Department of Health.  [BFA] 
4. Submission of a working capital loan commitment that is acceptable to the Department of Health.  

[BFA] 
5. Submission of documentation confirming final approval of the Statewide Health Facility 

Transformation Program executed grant contract, acceptable to the Department of Health.  [BFA] 
6. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in 

BAER Drawing Submission Guidelines DSG-1.0.  [AER] 
7. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER 

Drawing Submission Guidelines DSG-1.0.  [AER] 
 

Approval conditional upon: 
1. This project must be completed by March 1, 2026, including all pre-opening processes, if applicable.  

Failure to complete the project by this date may constitute an abandonment of the project by the 
applicant and the expiration of the approval.  It is the responsibility of the applicant to request prior 
approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before December 1, 2024, and construction must be completed by 
December 1, 2025, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  It is the responsibility of the applicant to request prior 
approval for any changes to the start and completion dates.  In accordance with 10 NYCRR Section 
710.10(a), if  construction is not started on or before the approved start date, this shall constitute 
abandonment of the approval.  [PMU] 

3. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space.  [HSP] 

4. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
The primary service area is Kings County. The facility is within a Primary Care Health Professional 
Shortage Area and a Medically Underserved Area. The applicant plans to improve access to the growing 
minority and underserved population in this area.  The following services will be provided: primary care, 
physical therapy, and other medical specialties, including gastroenterology, pediatrics, orthopedics, 
endocrinology, and cardiology.   
 
Based on the US Census, population estimates of Kings County in 2021 were 2,641,052 and is estimated 
to increase to 2,844,643 by 2028. Per the applicant, within the zip code of 11211, the demographics 
include approximately 23% Hispanic, 4% Black, and 77% White.   
 
According to Data USA, in 2020, 93.3% of the population in Kings County had health coverage as follows. 
 
Employer Plans 41.1% 
Medicaid 32.2% 
Medicare 8.01% 
Non-Group Plans 11.8% 
Military or VA 0.327% 

 
The applicant projects the following payor mix: 
 

Projected Payor Mix 
Payor Year One Year Three 

Commercial 13.99% 13.97% 
Medicare 14.00% 13.97% 
Medicaid 67.02% 67.10% 
Private Pay 3.00% 3.21% 
Charity Care 2.00% 1.76% 

 
The applicant projects 9,872 visits in Year One and 18,649 in Year Three. The applicant plans to meet 
these numbers by integrating care of their patients with the existing Article 31 program. The increase by 
year three will be achieved through the promotion of and establishment of the program. Hours of 
operation will be Sunday through Thursday, 9:00 am -8:00 pm, and Friday, 9:00 am to 2:00 pm.  
 
Prevention Quality Indicators (PQIs) are rates of admission to the hospital for conditions for which good 
outpatient care can potentially prevent the need for hospitalization or for which early intervention can 
prevent complications or more severe disease.  The table below provides information on the PQI rates for 
the overall PQI condition. 
 

Hospital Admissions per 100,000 Adults for Overall PQIs 
PQI Rates: 2020 Kings County New York State 
All PQI’s 1,014.91 993.88 

 
Conclusion 
The proposed center will provide primary care, physical therapy, and other medical specialties, including 
gastroenterology, pediatrics, orthopedics, endocrinology, and cardiology services to help meet the needs 
of  its community.  
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Program Analysis 
 
Project Proposal 
Pesach Tikvah Hope Development Inc., an existing New York State Corporation, seeks approval to 
establish and construct an Article 28 diagnostic and treatment center to be located at 340 Broadway in 
Brooklyn (Kings County). The proposed center will provide Medical Services-Primary Care and Medical 
Services- Other Medical Specialties, including Gastroenterology, Pediatrics, Orthopedics, Endocrinology, 
Cardiology, and Physical Therapy. The Applicants seek to operate an Article 28 D&TC in order to provide 
coordinated and integrated care with the already established Article 31 program.  
 
Proposed Operator Pesach Tikvah Hope Development Inc. 
To Be Known As Pesach Tikvah 
Site Address 340 Broadway 

Brooklyn, New York 11211 (Kings County) 
Specialties Medical Services-Primary Care 

Medical Services-Other Medical Specialties  
Gastroenterology 
Pediatrics 
Orthopedics  
Endocrinology 
Cardiology 
Physical Therapy  

Hours of Operation Monday to Friday, 8:30 am to 5:30 pm 
Staffing (1st Year / 3rd Year) 11.70 FTEs / 20.70 FTEs 
Medical Director(s) Abdalla Adam, M.D.  
Emergency, In-Patient, and 
Backup Support Services 
Agreement and Distance 

Expected to be provided by  
Woodhull Hospital 
1 mile / 2 minutes away 

 
Character and Competence 
The members of Pesach Tikvah Hope Development Inc. are: 
 
Name Membership Interest 
David Neiderman Chairman  
Zevi Steinmetz Board Member 
Naf tuli Weiss Board Member 
Avigder Mendlowitz Board Member 
David Paskes Board Member 
Aron Jacobowitz Board Member 

 
Dr. Abdalla Adam is the proposed Medical Director. He is a Staff Physiatrist a CitiMed for over six (6) 
years. He is the Medical Director and President of Empire Medical and Rehab for over four (4) years. He 
was a Locums at Sentara Virginia Beach General Hospital Inpatient Rehab for eight (8) months. He was a 
Staf f Physiatrist at MetroPain Specialist for one (1) year. He was a Staff Physiatrist at AHAVA Medical 
Centers for four (4) years. He was a Staff Physiatrist at PM&R Brooklyn Inpatient Rehab and Nursing 
Home Centers, Diamond Medical Associates for over six (6) years. He was the Medical Director of 
Amsterdam Medical Center for two (2) years. He was the Medical Director of Korongeno Medical & 
Rehab for over one (1) year. He was the Director of Relief and Development at the Darfur Peace and 
Development Organization. He received his medical degree from Khartoum University in Sudan. He 
completed his residency in Physical Medicine and Rehab at SUNY Stony Brook University. He is board 
certif ied in Physical Medicine and Rehab.  
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Aron Jacobwitz is the Vice President of Pesach Tivkah Hope Development, Inc. for over 20 years. He is 
the Owner of  Procreative Consultants for 23 years. He provides counseling to couples and individuals in 
reproductive health, obstetrical outcomes, and fertility. He provides culturally sensitive training for working 
with the Orthodox Jewish community and explains cultural issues relating to the community.  
 
Avidger Mendlowitz is a Board Member of Pesach Tikvah Hope Development, Inc. for almost three (3) 
years. He is a General Contractor at Chess Builders for over 18 years.  He is responsible for the 
management and oversight of the employees and job sites. He is also responsible for the safety and 
compliance of work sites and the quality of the job that is completed.  
 
David Neiderman is the Chairman of the Board of Pesac Tikvah Hope Development Inc. for over 20 
years. He is the Executive Director of the United Jewish Organization of Williamsburg, Inc, for over 30 
years. He is responsible for shaping its priorities and service strategies. He has initiated UJO legal 
services to help low-income families with immigration, housing, benefits, and other legal matters. He 
developed the immigration services division to promote family reunification and naturalization services. 
He planned and arranged financing for and sponsored co-development with federal, state, and city 
agencies to build housing units for low-income residents. He introduced job training in IT, construction, 
and Graphic Design to ease entry into the job market. He serves on the Brooklyn Community Board 1. He 
is the Executive Vice President of Rav Tov International Jewish Rescue Organization. He is the Chair of 
the Housing and Public Housing Committee for the Rav Tov International Jewish Rescue Organization.  
 
David Paskes is a Board Member of Pesach Tikvah Hope Development, Inc. for almost two (2) years. He 
is the Vice President of Always Forwarding for 26 years. He makes decisions and has oversight of the 
company. He also has interactions with partners overseas.  
 
Zevi Steinmetz is a Board Member of Pesach Tikvah Hope Development, Inc for almost 20 years. He is 
the CEO of  Complete Development, Inc for over 15 years. He provides project management and 
ownership representation assisting in the development, management, and coordination of large-scale 
construction projects from initiation to occupancy. He obtained Human Resources and finance experience 
as the company built out the nine (9) employee team and experienced significant growth over 17 years. 
He has also been a Board Member of UJO for over 15 years and has held the position of Treasurer.  
 
Naftuli Weiss is a Board Member of Pesach Tivkah Hop Development, Inc. for over 20 years. He is the 
Executive Director of the Jewish Center for Special Education School for over 30 years. He is responsible 
for oversight of the institution.  
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.  
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a (3).  
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for the Article 28 and Article 31 components are $11,285,345, which is for the building 
acquisition, new construction, and moveable equipment, further broken down as follows: 
 
 Article 28 Article 31 Total 
Building Acquisition $487,500 $487,500 $975,000 
New Construction 3,482,969 4,155,884 $7,638,853 
Design Contingency 348,297 415,588 $763,885 
Construction Contingency 174,148 207,794 $381,942 
Planning Consultant Fees 25,000 25,000 $50,000 
Architect/Engineering Fees 270,522 244,386 $514,908 
Other Fees (Consultant) 37,500 37,500 $75,000 
Moveable Equipment 300,992 26,167 $327,159 
Financing Costs 82,082 80,951 $163,033 
Interim Interest Expense 168,908 195,078 $363,986 
CON Fee 2,000 0 $2,000 
Additional Processing Fee 29,579 0 $29,579 
Total Project Cost $5,409,497 $5,875,848 $11,285,345 
 
The Bureau of  Architectural and Engineering has indicated that the reimbursable project cost is 
$5,409,497, which is only for the Article 28 portion of this project.  
 
The total f inancing plan for the Article 28 component and Article 31 components are as follows:  
 
Equity $1,336,097 
Statewide Health Care Facility Transformation Program Grant $2,027,538 
Bank Loan (6% interest rate for a fifteen-year term) $7,921,710 
Total $11,285,345 
 
The applicant has submitted a Member Appraisal Institute (MAI) appraisal for the building valued at 
$2,000,000.  As shown, the amount recorded on Schedule 8B is the lower of cost or market.   
 
Operating Budget 
The applicant has submitted an operating budget, in 2023 dollars, for the first and third years, 
summarized below: 

 
Year One 

2025 
Year Three 

2027 
Revenues: Per Visit Total Per Visit Total 
  Commercial FFS $165.00  $162,855  $165.00  $307,725  
  Commercial MC $127.50  $50,235  $127.50  $95,115  
  Medicare FFS $150.00  $177,750  $150.00  $335,700  
  Medicare MC $125.00  $24,625  $125.00  $46,625  
  Medicaid FFS $199.43  $39,288  $199.43  $74,387  
  Medicaid MC $159.54  $1,024,113  $159.54  $1,941,172  
  Private Pay $190.00  $56,240  $190.00  $106,210  
Total Revenues 

 
$1,535,106  

 
$2,906,934  

Expenses:     
  Operating $90.84  $896,743  $89.59  $1,670,745  
  Capital $58.42  $576,682  $29.47  $549,634  
Total Expenses $149.25  $1,473,425  $119.06  $2,220,379  
Excess Revenues 

 
$61,681  

 
$686,555  

Utilization: (Visits)  9,872  18,649 
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The following is noted with respect to the submitted operating budget: 
 
• Expense and utilization assumptions are based on the actual experience of the patients at OMH 

clinics and the identifiable needs for Article 28 diagnostic and treatment center services for the 
projected population. 

• Medicaid fee-for-service rates were based on the base rate for the APG for a downstate center plus 
the cost of approved capital costs. 

• Medicaid managed care rates were based on a percentage of the APG cost base rate with capital 
included. 

• Medicare fee for services rates was based on the experience of other Article 28 diagnostic and 
treatment centers and the Medicare part B schedule. 

• Medicare managed care rates were based on a percentage of the fee-for-service rates. 
• Commercial insurance and private pay rates were based on a review of other Article 28 D&TC’s 

AHCF-1 (Medicaid cost report) for these payers. 

Utilization, detailed by payor source, during the first and third years, are as follows: 
 

 
Year One 

2025 
Year Three 

2027 
Commercial FFS 10.00% 10.00% 
Commercial MC 3.99% 3.97% 
Medicare FFS 12.00% 12.00% 
Medicare MC 2.00% 1.97% 
Medicaid FFS 2.00% 2.00% 
Medicaid MC 65.02% 65.10% 
Private Pay 3.00% 3.21% 
Charity Care 2.00% 1.76% 
 
Building Acquisition 
The applicant has submitted an executed building acquisition, summarized below: 
 
Date August 7, 2017 
Seller 1344 Realty, LLC 
Purchaser Pesach Tikvah Hope Development, Inc. 
Purchase Price $975,000 
Payment of Purchase Price $155,000 equity and $780,000 Loan Proceeds 

 
Capability and Feasibility 
Total project costs of $11,285,345 for the Article 28 component and the Article 31 component of this 
project will be met with $1,336,097 in equity from operations, $2,027,538 in a Statewide Health Care 
Facility Transformation Program II Grant award, and a bank loan of $7,921,710 at an interest rate of 6% 
for a f ifteen-year term.  
 
The working capital requirement, estimated at $370,063, is based on two months of third-year expenses. 
The working capital requirements will be funded with $185,031 through equity from Pesach Tikvah 
Diagnostic and Treatment Center operations and the remaining $185,032 with a loan. A letter of interest 
has been submitted from Hudsonshine Capital indicating their interest in exploring financing with the 
applicant at an interest rate of 6% for a three-year term. Presented as BFA Attachment A are the June 30, 
2022, certif ied financial statements of Pesach Tikvah Diagnostic and Treatment Center, which indicates 
the availability of sufficient funds for the equity contribution. 
 
The submitted budget indicates net income of $61,681 and $686,555 during the first and third years, 
respectively. Revenues are based on current reimbursement methodologies for primary care services. 
The budget appears reasonable. In the fiscal year ending June 30, 2022, certified financial statements of 
Pesach Tikvah Hope Development, Inc. show the entity had a positive working capital position and a 
positive net asset position. The entity incurred a loss of $348,273 through June 30, 2022. Driven by a 
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change in senior management, a change in their electronic health records and billing software, and 
weakness in the af termath of COVID-19. To improve operations under a new executive director, the entity 
is focusing on the bottom line and weeding out non-performing programs, and focusing its energies on 
prof itable programs. 
 
Presented as BFA Attachment B is July 1, 2022, through December 31, 2022, internal financial 
statements of Pesach Tikvah Hope Development. As shown, the entity had a positive working capital 
position and a positive net asset position from 7/1/2022 through 12/31/2022, and the entity incurred a net 
loss of $251,414 during that time. 
 
Conclusion 
Subject to the noted contingencies, it appears that the applicant has demonstrated the capability to 
proceed in a f inancially feasible manner, and contingent approval is recommended 
 
 

Attachments 
 
BFA Attachment A June 30, 2022, Certif ied Financial Statements of Pesach Tikvah Hope 

Development, Inc. 
BFA Attachment B July 1, 2022, through December 31, 2022, Internal Financial Statements of 

Pesach Tikvah Hope Development, Inc. 
 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a new diagnostic and treatment center at 340 Broadway, Brooklyn – 
SW 2, and with the contingencies, if any, as set forth below and providing that each applicant 
fulfills the contingencies and conditions, if any, specified with reference to the application, and 
be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222250 B Pesach Tikvah Hope Development, Inc. d/b/a 

Pesach Tikvah Diagnostic and  
Treatment Center 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU]  

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital.  [HSP] 

3. Submission of a bank loan commitment that is acceptable to the Department of Health.  
[BFA] 

4. Submission of a working capital loan commitment that is acceptable to the Department of 
Health.  [BFA] 

5. Submission of documentation confirming final approval of the Statewide Health Facility 
Transformation Program executed grant contract, acceptable to the Department of Health.  
[BFA] 

6. The submission of State Hospital Code (SHC) Drawings for review and approval, as 
described in BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

7. The submission of Engineering (MEP) Drawings for review and approval, as described in 
BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by March 1, 2026, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the 
project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before December 1, 2024, and construction must be completed 
by December 1, 2025, presuming the Department has issued a letter deeming all 
contingencies have been satisfied prior to commencement.  It is the responsibility of the 
applicant to request prior approval for any changes to the start and completion dates.  In 
accordance with 10 NYCRR Section 710.10(a), if construction is not started on or before the 
approved start date, this shall constitute abandonment of the approval.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity’s clinical program space.  [HSP] 



4. The applicant must ensure registration for and training of facility staff on the Department’s 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility’s operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

5. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  
[AER] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231095-B 
Fairview Care Center, LLC d/b/a Marton Care Health Center 

 
Program: Diagnostic and Treatment Center  County: Kings 
Purpose: Establishment and Construction Acknowledged: March 7, 2023 
    

Executive Summary 
  

Description 
Fairview Care Center, LLC d/b/a Marton Care 
Health Center, a New York limited liability 
company, requests approval to establish and 
construct an Article 28 Diagnostic and 
Treatment Center (D&TC) to provide Primary 
Medical Care and Other Medical Specialties, 
including Gynecology, Podiatry, 
Gastroenterology, Pulmonology, Pain 
Management, Orthopedics, Oncology, 
Cardiology, Endocrinology, Urology, Physical 
Therapy, and Behavioral Health.  
 
The applicant will lease approximately 5,000 
square feet on the first floor of a five-story 
building at 8 and 12 Fairview Place, Brooklyn 
(Kings County). The site will include four exam 
rooms and the requisite support areas. The 
primary service area will be the Flatbush 
neighborhood. 
 
Ownership of Modern Associates, LLC:  

Fairview Care Center, LLC 
Member: % 
Gershon Marton 33.34% 
Eliya Karpf 33.33% 
Solomon Karpf 33.33% 

 
Abdalla Adam, M.D., is board certified in 
Physical Medicine and Rehabilitation and will 
serve as the Center’s Medical Director. The 
applicant will enter into a Transfer and Affiliation 
Agreement for backup and emergency services 

with Kings County Hospital 1 mile (3 minutes) 
f rom the Center.   
 
OPCHSM Recommendation 
Approval or Contingent Approval 
 
Need Summary 
The applicant projects 9,000 visits in Year One 
and 19,000 visits in Year Three, with Medicaid 
utilization at 57.0% and Charity Care at 2.00% 
for both years.  
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
Total project costs of $2,123,939 will be met 
through member equity of $212,394, with the 
remaining $1,911,545 balance being financed 
through a 10-year self-liquidating loan at the 
lender’s f ive-year cost of funds with an indicative 
rate of  6%. A letter of interest has been provided 
by Hudsonshine Capital.  
 
Budget: Year One 

2024 
Year Three 

2026 
Revenues $1,537,655 $3,246,161 
Expenses: 1,531,931 $2,173,152 
Gain/(Loss) $5,724 $1,073,009 
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Recommendations 
  

Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in 
BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

3. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER 
Drawing Submission Guidelines DSG-1.0  [AER] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital.  [HSP] 

5. Submission of an executed project loan commitment acceptable to the Department of Health. [BFA] 
6. Submission of an executed working capital loan commitment acceptable to the Department of Health.  

[BFA] 
7. Submission of an executed building lease acceptable to the Department of Health.  [BFA] 
8. Submission of a signed/executed copy of a lease agreement that is acceptable to The Department.  

[CSL] 
 
Approval conditional upon:  
1. This project must be completed by December 1, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before March 1, 2024, and construction must be completed by 
September 1, 2024, presuming the Department has issued a letter deeming all contingencies have 
been satisfied prior to commencement.  It is the responsibility of the applicant to request prior 
approval for any changes to the start and completion dates.  In accordance with 10 NYCRR Section 
710.10(a), if  construction is not started on or before the approved start date, this shall constitute 
abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant’s start of construction.  [AER] 

4. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS).  The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 
 

Council Action Date 
June 29, 2023  

mailto:hospinfo@health.ny.gov
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Need Analysis 
 
Background and Analysis 
The primary service area is the Flatbush neighborhood in Kings County. The US Census population 
estimate for Kings County in 2022 is 2,590,516. Cornell’s Program on Applied Demographics projects the 
population will be 2,844,643 by 2028, an increase of 9.8%. According to the NYC Community Health 
Prof iles for the East Flatbush area, 88% were Black and 7% Latino. In the area of  Flatbush, the 
population is as follows 35% Black, 15% Hispanic, 11% Asian, and 37% White. 
 
The facility’s location is in a Health Professional Shortage Area for Primary Care, Mental Health, and a 
Medically Underserved Area.  
The following services will be provided: primary care, podiatry, physical therapy, and other medical 
specialties, inclusive of gynecology, gastroenterology, pulmonology, pain management, orthopedics, 
oncology, endocrinology, urology, and behavioral health. Hours of operation will be Sunday-Friday, 8:30 
am through 5:30 pm. The number of projected visits is 9,000 in Year One and 19,000 in Year Three. 
Fairview Care Center is seeking to enter a transfer affiliation agreement with NYC Health and Hospitals. 
 
According to Data USA, in 2020, 93.3% of the population in Kings County had health coverage as follows. 
 
Employer Plans 41.1% 
Medicaid 32.2% 
Medicare 8.01% 
Non-Group Plans 11.8% 
Military or VA 0.327% 

 
Projected Payor Mix for Outpatient Services 

Payor Year One Year Three 
Commercial 17.00% 17.00% 
Medicare 21.00% 21.00% 
Medicaid 57.00% 57.00% 
Private Pay 3.00% 3.00% 
Charity Care 2.00% 2.00% 

 
Prevention Quality Indicators (PQIs) are rates of admission to the hospital for conditions for which good 
outpatient care can potentially prevent the need for hospitalization or for which early intervention can 
prevent complications or more severe disease.  The table below provides information on the PQI rates for 
the overall PQI condition. 
 

Hospital Admissions per 100,000 Adults for Overall PQIs 
PQI Rates: 2020 Zip Code 11226 Kings County  New York State 
All PQI’s 1,152.15 1,014.91 993.88 

 
Conclusion 
The proposed center will increase access to primary care, physical therapy, podiatry, and other medical 
specialty services in a Medically Underserved Area.  
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Program Analysis 
 
Project Proposal 
Fairview Care Center d/b/a Marton Care Health Center seeks approval to establish and construct an 
Article 28 diagnostic and treatment center to be located at 812 Fairview Place in Brooklyn (Kings County).  
The proposed Article 28 diagnostic and treatment center will provide Medical Services-Primary Care and 
Medical Services- Other Medical Specialties, including Behavioral Health, Endocrinology, 
Gastroenterology, Gynecology, Oncology, Orthopedics, Pain Management, Physical Therapy, Podiatry, 
Pulmonology, and Urology.  
 
Proposed Operator Fairview Care Center 
To Be Known As Marton Care Health Center 
Site Address 812 Fairview Place  

Brooklyn, NY 11226 (Kings County) 
Specialties Medical Services-Primary Care 

Medical Services-Other Medical Specialties 
Behavioral Health 
Endocrinology 
Gastroenterology 
Gynecology 
Oncology 
Orthopedics 
Pain Management 
Physical Therapy 
Podiatry 
Pulmonology 
Urology 

Hours of Operation Sunday through Friday, 8:30 AM to 5:30 PM 
Staffing (1st Year / 3rd Year) 13.42 FTEs / 26.12 FTEs 
Medical Director(s) Abdalla Adam, M.D.  
Emergency, In-Patient, and 
Backup Support Services 
Agreement and Distance 

Expected to be provided by  
Kings County Hospital 
1.0 miles / 3 minutes away 

 
Character and Competence 
The members of Fairview Care Center are:   
 

Name Ownership Interest 
Gershon Marton 33.34% 
Solomon Karpf 33.33% 
Ilya Karpf  33.33% 
Total 100.00% 

 
Dr. Abdalla Adam is the Medical Director and President of Empire Medical & Rehabilitation for 15 years. 
He is a Staf f Physiatrist at CitiMedical for seven (7) years. He was a Locums at Sentara Virginia Beach 
General Hospital Inpatient Rehab for eight (8) months. He was a Staff physiatrist at MetroPain Specialist. 
He was a Staff Physiatrist at AHAVA Medical Centers for four (4) years. He was a Physician at PM&R 
Brooklyn Inpatient Rehab and Nursing Home Centers, Diamond Medical Associates for six (6) years. He 
was a Medical Director at Amsterdam Medical Center for two (2) years. He was a Medical Officer at 
Mesam Hospital in Nigeria for one (1) year. He was the Director of Relief and Development at Darfur 
Peace and Development Organization for six (6) years. He was the Medical Director of Jamia Kabir Clinic 
for four (4) years. He was the Administrative and Deputy Director of Sabeh Children’s Hospital for one (1) 
year.  He received his medical degree from Khartoum University in Sudan. He completed his Physical 
Medical and Rehabilitation residency at SUNY Stony Brook. 
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Eliya Karpf is an Owner of Select Pacific Realty for 15 years. He owns and manages private real estate. 
He is a Property Developer for eight (8) years. He syndicated the purchase and development of a 
commercial and residential mixed-use building. He coordinated all aspects of developing the property, 
including overseeing workers and satisfactorily completing the project resulting in the receipt of the 
Certif icate of Occupancy. He is the Founder of Edifice Builders, LLC for eight (8) years. He established a 
construction company and built in New York City. He is the Current Owner of Fairview Property 
Management for three (3) years. He oversees all areas of property management for residential and 
commercial buildings.  
 
Solomon Karpf is a Tutor for nine (9) years. He tutors children and teenagers and has many years of 
experience working with children to understand what they need to learn in order to be successful in 
school. He was a Property Developer for Fairview Residence, LLC for four (4) years. He developed 
commercial/residential mixed-use building, coordinating all stages of the project. He successfully 
completed the projects with a Certificate of Occupancy from the Department of Buildings. He is a Property 
Manager for Fairview Property Manager Mgt, LLC for four (4) years. He manages residential and 
commercial buildings and provides a wide range of services for the tenants.  
 
Gershon Marton is the Administrator of GoodCare Home Health Services for one (1) year. He manages 
all aspects of the agency’s daily operations, including scheduling, payroll, accounts payable, and client 
services. He develops and implements policies and procedures to ensure quality care and compliance 
with regulatory standards, supervises and provides direction to office staff, monitors and evaluates staff 
performance, prepares reports and analyzes data to assess the effectiveness of agency operations, and 
maintains client records and files. He is the CEO of Marton Care for six (6) years. He directs and 
maintains the responsibility for all operations, initiates and contracts and rates for CDPAP services with 
multiple payors, creates and implements policies and procedures, plans and coordinates all projects 
through completion, coordinates finances for projects, and provides a key role in increasing customer 
retention and satisfaction. He also played a role in the recruitment, development, and termination of 
employees as well as ensuring compliance with regulations. He was a Direct Care Worker for Concepts of 
Independence for two (2) years. He provided support to clients to perform ADLS, ran errands, assisted 
with personal hygiene, and performed housekeeping tasks.  
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database. 
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for renovations and the acquisition of moveable equipment are estimated at 
$2,123,939, broken down as follows: 
 
Renovation & Demolition $1,371,033 
Design Contingency 137,103 
Construction Contingency 137,103 
Architect/Engineering Fees 106,488 
Other Fees 70,000 
Movable Equipment 197,518 
Financing Costs 54,652 
Interim Interest Expense 36,435 
CON Application Fee 2,000 
CON Processing Fee 11,607 
Total Project Cost $2,123,939 
 
The applicant’s financing plan appears as follows: 
 
Cash Equity (Applicant) $212,394 
Bank Loan (6% interest, 10-year term) 1,911,545 
Total $2,123,939 
 
BFA Attachment A presents the members’ net worth, which shows sufficient resources to meet the equity 
requirement. Hudsonshine Capital has provided a letter of interest for the bank loan.  
 
Operating Budget 
The applicant has submitted first and third-year operating budgets in 2023 dollars, as summarized below: 
 Year One 

2024 
Year Three 

2026 
Revenues: Per Visit Total Per Visit Total 
Medicaid-FFS $206.05 $37,089 $206.05 $78,300 
Medicaid-MC $175.14 866,966 $175.14 1,830,261 
Medicare-FFS $175.00 267,750 $175.00 565,250 
Medicare-MC $148.75 53,550 $148.75 113,050 
Commercial-FFS $175.00 204,750 $175.00 432,250 
Commercial-MC $148.75 53,550 $148.75 113,050 
Private Pay $200.00 54,000 $200.00 114,000 
Total  $1,537,655  $3,246,161 
      
Expenses:     
Operating $119.85 $1,078,630 $91.39 $1,736,410 
Capital $50.37 453,301 $22.99 436,742 
Total $170.22 $1,531,931 $114.38 $2,173,152 
      
Net Income  $5,724  $1,073,009 
     
Total Visits  9,000  19,000 
Cost per Visits  $170.22  $114.38 
 
  



  

Project #231095-B Exhibit Page 7 

Utilization broken down by payor source during Year One and Year Three is as follows: 

 
Year One 

2024 
Year Three 

2026 
Payor: Visits % Visits % 
Medicaid-FFS 180 2.00% 380 2.00% 
Medicaid-MC 4,950 55.00% 10,450 55.00% 
Medicare-FFS 1,530 17.00% 3,230 17.00% 
Medicare-MC 360 4.00% 760 4.00% 
Commercial-FFS 1,170 13.00% 2,470 13.00% 
Commercial-MC 360 4.00% 760 4.00% 
Private Pay 270 3.00% 570 3.00% 
Charity 180 2.00% 380 2.00% 
Total 9,000 100% 19,000 100% 
 
The following is noted with respect to the submitted budget: 
• Medicaid Fee for Service (FFS) rate is based upon the basic per-visit rate plus the cost of capital as 

obtained from the Bureau of D&TC Reimbursement. Managed Care is assumed to be 85% of the 
Medicaid APG FFS’s basic rate.   

• Medicare Fee for Service rate is based on the Medicare Part B fee schedule. Managed Care is 
assumed to be at 85% of the Medicare FFS rate. The Commercial Fee for Service is based on a fee 
schedule, while the Commercial managed care rate is approximately 85%.   

• Staf fing and expenses are based on analyzing the area’s patient quality indicators (PQI).   
• The utilization assumptions by payer source are based on the demographic needs of the proposed 

service area. Specifically, Medicaid utilization is based on the current statistical analysis of the 
population and the patients to be served. 

 
Lease Rental Agreement 
The applicant has submitted a draft lease for the proposed site, the terms of which are summarized 
below: 
 
Premises: 5,000 square feet located at 8 and 12 Fairview Place, Brooklyn, NY 11226 
Landlord: Fairview Residence, LLC 
Lessee: Fairview Care Center, LLC 
Term: 5 years, three (3) renewals of  5-year term 
Rental: $168,000 year one ($33.60 per sq. ft.) 3% annual increases 
Provisions: Utilities, Maintenance, and Insurance 

 
The applicant has submitted an affidavit attesting that the lease is a non-arms-length agreement. The 
applicant has submitted letters from two New York State real estate brokers attesting to the rental rate 
being fair market value.  
 
Capability and Feasibility 
Total project costs of  $2,123,939 will be met through member equity of $212,394, with the remaining  
$1,911,545 being financed over ten years through Hudsonshine Capital at 6% interest. Working capital 
requirements are estimated at $362,192, based on two months of third-year expenses. The working 
capital requirement will be funded by $181,096 in member equity, with the remaining $181,096 satisfied 
through a three-year loan from Hudsonshine Capital at the firm’s five-year cost of funds with an indicative 
interest rate of 6%. Hudsonshine Capital has provided a letter of interest. A review of BFA Attachments A 
reveals that the members have sufficient resources to meet all the equity requirements.  
 
BFA Attachment B presents Fairview Care Center, LLC’s pro forma balance sheet and shows operations 
will start with $393,490 in equity. The Center projects an operating surplus of $5,724 and $1,073,009 in 
the f irst and third years. The budgets appear to be reasonable. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
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Attachments 
 

BHFP Attachment Map 
BFA Attachment A Net Worth Statements of Proposed Members of Fairview Care Center, LLC d/b/a 

Marton Care Health Center 
BFA Attachment B Pro Forma Balance Sheet of Fairview Care Center, LLC d/b/a Marton Care Health 

Center 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a new Diagnostic and Treatment Center at 12 Fairview Place, Brooklyn, 
and with the contingencies, if any, as set forth below and providing that each applicant fulfills 
the contingencies and conditions, if any, specified with reference to the application, and be it 
further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231095 B Fairview Care Center, LLC d/b/a Marton 

Care Health Center 
 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as 
described in BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

3. The submission of Engineering (MEP) Drawings for review and approval, as described in 
BAER Drawing Submission Guidelines DSG-1.0  [AER] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital.  [HSP] 

5. Submission of an executed project loan commitment acceptable to the Department of Health. 
[BFA] 

6. Submission of an executed working capital loan commitment acceptable to the Department 
of Health.  [BFA] 

7. Submission of an executed building lease acceptable to the Department of Health.  [BFA] 
8. Submission of a signed/executed copy of a lease agreement that is acceptable to The 

Department.  [CSL] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by December 1, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the 
project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before March 1, 2024, and construction must be completed by 
September 1, 2024, presuming the Department has issued a letter deeming all contingencies 
have been satisfied prior to commencement.  It is the responsibility of the applicant to request 
prior approval for any changes to the start and completion dates.  In accordance with 10 
NYCRR Section 710.10(a), if construction is not started on or before the approved start date, 
this shall constitute abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.  
[AER] 

4. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity’s clinical program space.  [HSP] 



5. The applicant must ensure registration for and training of facility staff on the Department’s 
Health Commerce System (HCS).  The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility’s operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231111-B 
C & T Health Clinic 

 
Program: Diagnostic and Treatment Center  County: Queens 
Purpose: Establishment and Construction Acknowledged: April 4, 2023 
    

Executive Summary 
  

Description 
C&T Medical Center, Inc. (a proposed 
corporation), d/b/a C&T Health Clinic, requests 
approval to establish and construct a new 
diagnostic and treatment center at 74-15 37th 
Avenue, Jackson Heights, New York. The 
Center will be in renovated space and provide 
primary care and other medical specialties 
services. The applicant plans to provide services 
in Gynecology, Podiatry, Gastroenterology, 
Pulmonology, Pain Management, Orthopedics, 
Oncology, Cardiology, Endocrinology, Urology, 
Behavioral Health, and Physical Therapy.  
 
The proposed shareholders of C&T Medical 
Center, Inc. are James Hossain, MD (70%) and 
Shamin Ahmed, MD (30%) 
 
The proposed medical director will be Shamin 
Ahmed, MD. The applicant will enter into a 
transfer agreement with New York Health and 
Hospitals Corporation/Elmhurst Hospital. 
 
OPCHSM Recommendation 
Contingent Approval 

  
Need Summary 
The applicant projects 6,864 visits in Year One 
and 13,042 in Year Three, with Medicaid at 
57.00% and Charity Care at 2%. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
The total project cost of $1,730,938 will be met 
with shareholders' equity of $173,094 and a 
bank loan of $1,557,844 at an interest rate of 
6% for a ten-year term. 
 
Budget Year One 

(2025) 
Year Three 

(2027) 
Revenues $1,078,412 $2,048,973 
Expenses   1,045,960   1,532,574 
Net Income      $32,452    $516,399 
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Recommendations 
  
 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital. [HSP] 

3. Submission of a bank loan commitment that is acceptable to the Department of Health. [BFA] 
4. Submission of a working capital loan commitment that is acceptable to the Department of Health. 

[BFA] 
 
Approval conditional upon:  
1. This project must be completed by February 1, 2025, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before July 1, 2024, and construction must be completed by November 
1, 2024, presuming the Department has issued a letter deeming all contingencies have been satisfied 
prior to commencement.  It is the responsibility of the applicant to request prior approval for any 
changes to the start and completion dates.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the approved start date this shall constitute abandonment of 
the approval.  [PMU] 

3. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity’s clinical 
program space. [HSP] 

4. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or 
email:  hospinfo@health.ny.gov  [HSP] 

5. The applicant is required to submit Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, prior to the applicant’s start of construction for record purposes. 
[AES]    

6. Per 710.9 the applicant shall notify the appropriate Regional Office at least two months in advance of 
the anticipated completion of construction date to schedule any required pre-opening survey. Failure 
to provide such notice may result in delays affecting both the pre-opening survey and authorization by 
the Department to commence occupancy and/or operations. [AES]      

7. Compliance with all applicable sections of the NFPA 101 Life Safety Code (2012 Edition), and the 
State Hospital Code during the construction period is mandatory.  This is to ensure that the health 
and safety of all building occupants are not compromised by the construction project.  This may 
require the separation of residents, patients, and other building occupants, essential resident/patient 
support services, and the required means of egress from the actual construction site.  The applicant 
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shall develop an acceptable plan for maintaining the above objectives prior to the actual start of 
construction and maintain a copy of same on site for review by Department staff upon request. [AES]      

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
The primary service area is Jackson Heights in Queens County. The population estimate of Queens 
County in 2022 was 2,278,029 according to the most recent US Census data. The population of the 
county is estimated to increase to 2,544,231 by 2028 per projection data from the Cornell Program on 
Applied Demographics, an increase of 11.7%. According to the applicant, based on data from the NYS 
Furman Center, in 2019 the population of Jackson Heights (Queens County) was 64.9% Hispanic, 18.9% 
Asian, 10.7% white, and 4.0% Black. Jackson Heights is noted to have the largest Bangladeshi 
community in the city as well as Nepalese immigrants. 
 
The following services are being requested: Primary Care, Podiatry, Physical Therapy, and Other Medical 
Services including, Gynecology,  Gastroenterology, Pulmonology, Pain Management, Orthopedics, 
Oncology, Cardiology, Endocrinology, Urology, and Behavioral Health. Hours of operation will be 
Monday-Friday, 8:00 AM-5:00 PM; Saturday, 9:00 AM-1:00 PM. The number of projected visits is 6,864 in 
Year One and 13,042 in Year Three. 
 
This facility is located in a Health Professional Shortage Area for Primary Care and Mental Health. 
 
The establishment of this Article 28 is part of an overall plan to provide comprehensive primary care to 
residents within the areas of Jackson Heights (including East Elmhurst, Jackson Heights, and North 
Corona) and Flushing.  The applicant seeks to reduce preventable admissions for patients in the 
community, as well as improve overall health. Many of the residents in the community to be served have 
comorbidities due to conditions associated with an elevated elderly population such as joint disorders, 
connective tissue disease, fall-related injuries, back pain, and eye conditions. These conditions lead to a 
high rate of  follow-up visits and re-hospitalization.  
 
According to Data USA, in 2018 89.5% of the population in Queens County has health coverage as 
follows. 

 

Employer Plans 43.2% 
Medicaid 25.9% 
Medicare 9.8% 
Non-Group Plans 10.3% 
Military or VA 0.302% 

 

Projected Payor Mix for Outpatient Services 

Payor Year One Year Three 
Commercial 17.00% 17.00% 
Medicare 21.01% 21.00% 
Medicaid 56.99% 57.00% 
Private Pay 3.00% 3.00% 
Charity Care 2.00% 2.00% 

 

PQIs are rates of admission to the hospital for conditions for which good outpatient care can potentially 
prevent the need for hospitalization, or for which early intervention can prevent complications or more 
severe disease.  The table below provides information on the PQI rates for the overall PQI condition.   
 

Hospital Admissions per 100,000 Adults for Overall PQIs 
PQI Rates: 2020 Queens County  New York State 
All PQI’s 866 994 

 
Conclusion 
The applicant plans to provide comprehensive primary care while helping to reduce preventable hospital 
admissions. 



  

Project #231111-B Exhibit Page 5 

Program Analysis 
 
Project Proposal 
C&T Medical Center, Inc. seeks approval to establish and construct an Article 28 diagnostic and 
treatment center to be located at 74-15 37th Avenue in Jackson Heights (Queens County). The proposed 
center will provide Medical Services-Primary Care and Medical Services- Other Medical Specialties 
including Gynecology, Podiatry, Gastroenterology, Pulmonology, Pain Management, Orthopedics, 
Oncology, Cardiology, Endocrinology, Urology, Behavioral Health, and Physical Therapy. 
 
Proposed Operator C&T Medical Center, Inc. 
To Be Known As C&T Health Clinic 
Site Address 74-15 37th Avenue 

Jackson Heights, New York 11372(Queens County)  
Specialties  Medical Services-Primary Care 

Medical Services-Other Medical Specialties  
Gynecology 
Podiatry 
Gastroenterology 
Pulmonology 
Pain Management 
Orthopedics 
Oncology 
Cardiology 
Endocrinology 
Urology 
Behavioral Health 
Physical Therapy  
 

Hours of Operation Monday-Friday 8:00 am to 5:00 pm 
Saturday 9:00 am to 1:00 pm 

Staffing (1st Year / 3rd Year) 10.27 FTEs / 18.46 FTEs 
Medical Director(s) Shamim Ahmed M.D.  
Emergency, In-Patient and 
Backup Support Services 
Agreement and Distance 

Expected to be provided by  
Elmhurst Hospital        
1 mile / 3 minutes  

 
Character and Competence 
The members of C&T Medical Center, Inc. are:   
 

Name Ownership Interest   
James Hossain 70.00% 
Shamim Ahmed 30.00% 
                                                               Total 100.00% 

 
Dr. Shamim Ahmed is an Owner and the proposed Medical Director. He is a Community Practicing 
Physician and Owner of GetWell Med-Care P.C. for 19 years. He was the Medical Director of the Primary 
Care Center at Interfaith Medical Center for over seven (7) years. He was an Attending Physician at the 
Primary Care Center at Interfaith Medical Center for over nine (9) years. He received his medical degree 
f rom the Mymensingh Medical College in Bangladesh. He completed his Internal Medicine Residency at 
Lincoln Medical and Medical Health Center and Weill Medical College of Cornell University. He completed 
his Geriatric Medicine Fellowship at New York Medical College University. He is Board Certified in 
Internal Medicine and Geriatric Medicine. Dr. Ahmed discloses ownership interest in the following 
healthcare facilities:  
GetWell Med-Care P.C.                                                             01/2007-present 
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Jahid “James” Hossain is the President of C&T Homecare Services, LLC for over six (6) years. He 
leads, guides, directs, and evaluates all other officers, managers, and employees to ensure they are 
carrying out the daily operations of the company. He is the President of Maxim Litigation Support 
Services for 20 years. He leads, guides, directs, and evaluates all other officers, managers, and 
employees to ensure they are carrying out the daily operations of the company.  He was the Director of 
Operations of M&S Home Care Services for over four (4) years. He directed actions across the 
organization and directed managers to improve efficiency and reduce costs. Mr. Hossain discloses 
ownership interest in the following healthcare facilities: 
Agincare Homecare Services  d/b/a CNT Homecare                  08/2017-present                                               
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.  
 
• Mr. Hossain disclosed that on May 15, 2020, Paradigm Health Group submitted an arbitration request 

seeking damages relating to a claim that C&T Home Care Services breached an agreement to 
execute Paradigm’s self-funded health benefits living wage advocacy program for full-time 
employees. The American Arbitration Committee dismissed the matter with prejudice on December 
29, 2020.  

 
• Mr. Hossain also disclosed that an action was commenced on February 21, 2020, against himself and 

C&T Homecare Services, LLC alleging violations against the Fair Labor Standards Act and New York 
Labor Law for failing to pay overtime. A settlement was reached through arbitration and the matter 
was closed in February 2022.  

 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project cost, which is for renovations and the acquisition of moveable equipment, is estimated at 
$1,730,938, broken down as follows: 
 

Renovation and Demolition $1,065,636  
Design Contingency 106,564  
Construction Contingency 106,564  
Architect/Engineering Fees 82,368  
Other Fees (Consultant) 75,000  
Moveable Equipment 225,904  
Financing Costs 35,903  
Interim Interest Expense 21,542  
CON Fees 2,000  
Additional Processing Fee 9,457  
Total Project Cost $1,730,938  

 
The applicant’s financing plan appears as follows: 
 

Equity    $173,094 
Bank Loan (6% interest rate for a ten-year term) $1,557,844 

 
Operating Budget 
The applicant has submitted an operating budget, in 2023 dollars, for the first and third years, 
summarized below: 
 

 
Year One 

(2025)  
Year Three 

(2027)  
 Per Visit Total Per Visit Total 
Revenues:     
Commercial FFS $170.00  $151,640  $170.00  $288,150  
Commercial MC $136.00  $37,400  $136.00  $70,992  
Medicare FFS $165.00  $192,555  $165.00  $365,805  
Medicare MC $132.00  $36,300  $132.00  $68,904  
Medicaid FFS $196.82  $26,965  $196.82  $51,371  
Medicaid MC $157.46  $594,412  $157.46  $1,129,461  
Private Pay $190.00  $39,140  $190.00  $74,290  
Net Revenues  $1,078,412   $2,048,973       
Expenses:     
Operating  $110.48  $758,320  $96.82  $1,262,777  
Capital $41.91  $287,640  $20.69  $269,797  
Total Expenses $152.38  $1,045,960  $117.51  $1,532,574       
Net Income  $32,452   $516,399       
Utilization: (Visits)  6,864  13,042 

 
The following is noted with respect to the submitted budget:  
 

• Expense assumptions are based on the costs associated with providing services. 
• Revenues are based on current reimbursement methodologies for primary care and other 

medical specialty services.  
• Utilization assumptions are based on the demographic needs of the proposed service area and 

the Medicaid utilization is based on the current statistical analysis of the population and the 
patients to be served. 

 
 
 
 



  

Project #231111-B Exhibit Page 8 

Utilization broken down by payor source, during the first and third years are broken down as follows: 
 
 Year One Year Three 
Commercial FFS 13.00% 13.00% 
Commercial MC 4.01% 4.00% 
Medicare FFS 17.00% 17.00% 
Medicare MC 4.01% 4.00% 
Medicaid FFS 2.00% 2.00% 
Medicaid MC 55.00% 55.00% 
Private Pay 3.00% 3.00% 
Charity Care 2.00% 2.00% 
Total 100.00% 100.00% 

 
Sublease Agreement 
The applicant has submitted an executed sublease agreement for the site that they will occupy, which is 
summarized below: 
 

Premises  3,432 square feet located at 74-11 37th Avenue, Jackson Heights, New 
York. 

Sublessor C&T Home Care Services, LLC 
Sublessee C&T Medical Center, Inc. 
Term 10 years 
Rental Year One: $336,774 ($98.13 per sq.ft.) with a 3% increase each year 

f rom Year 2 through 5.  Year 6: $435,381 ($126.86 per sq.ft.) and a 3% 
increase per year f rom Year 6 through Year 10. 

Provisions The sublessee shall be responsible for maintenance, utilities, and real 
estate taxes. 

 
The applicant has indicated that the master landlord is Bruson Building, LLC and there is a relationship 
between the master landlord and the applicant.  The applicant provided two real estate letters in support 
of  rental payments. 
 

Capability and Feasibility 
Project costs of $1,730,938 will be met with $173,094 in equity from the proposed shareholders' 
resources. The remainder, $1,557,844, will be financed with a bank loan at an interest rate of 6% for a 
ten-year term. The applicant submitted a bank letter of interest regarding the financing. 
 
Working capital requirements are estimated at $255,429, equivalent to two months of third-year 
expenses. The applicant will finance $127,714 with a bank loan at an interest rate of 6% for a three-year 
term. The remainder, $127,715, will be covered with equity from the proposed shareholders' personal 
resources. Presented as BFA Attachment A are the personal net worth statements of the proposed 
members of C&T Medical Center, Inc., indicating the availability of sufficient funds for equity contributions.  
Presented as BFA Attachment B is the pro forma balance sheet of C&T Medical Center, Inc. as of the first 
day of operation, indicating a positive net asset position of $300,809. 
 
The submitted budget indicates a net income of $32,452 and $516,399 during the first and third years, 
respectively. Revenues are based on current reimbursement methodologies for primary care and other 
medical specialty services. The submitted budget appears reasonable. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
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Attachments 
 
BHFP Map 
BFA Attachment A Personal Net Worth Statement 
BFA Attachment B Pro Forma Balance Sheet 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a new Diagnostic and Treatment Center at 74-15 37th Avenue, Jackson 
Heights, and with the contingencies, if any, as set forth below and providing that each applicant 
fulfills the contingencies and conditions, if any, specified with reference to the application, and 
be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231111 B C & T Health Clinic 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital. [HSP] 

3. Submission of a bank loan commitment that is acceptable to the Department of Health. 
[BFA] 

4. Submission of a working capital loan commitment that is acceptable to the Department of 
Health. [BFA] 

 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by February 1, 2025, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the 
project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before July 1, 2024, and construction must be completed by 
November 1, 2024, presuming the Department has issued a letter deeming all contingencies 
have been satisfied prior to commencement.  It is the responsibility of the applicant to request 
prior approval for any changes to the start and completion dates.  In accordance with 10 
NYCRR Section 710.10(a), if construction is not started on or before the approved start date 
this shall constitute abandonment of the approval.  [PMU] 

3. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity’s clinical program space. [HSP] 

4. The applicant must ensure registration for and training of facility staff on the Department’s 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility’s operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email:  hospinfo@health.ny.gov  [HSP] 

5. The applicant is required to submit Final Construction Documents, as described in BAER 
Drawing Submission Guidelines DSG-05, prior to the applicant’s start of construction for 
record purposes. [AES]    



6. Per 710.9 the applicant shall notify the appropriate Regional Office at least two months in 
advance of the anticipated completion of construction date to schedule any required pre-
opening survey. Failure to provide such notice may result in delays affecting both the pre-
opening survey and authorization by the Department to commence occupancy and/or 
operations. [AES]      

7. Compliance with all applicable sections of the NFPA 101 Life Safety Code (2012 Edition), 
and the State Hospital Code during the construction period is mandatory.  This is to ensure 
that the health and safety of all building occupants are not compromised by the construction 
project.  This may require the separation of residents, patients, and other building occupants, 
essential resident/patient support services, and the required means of egress from the actual 
construction site.  The applicant shall develop an acceptable plan for maintaining the above 
objectives prior to the actual start of construction and maintain a copy of same on site for 
review by Department staff upon request. [AES]      

 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 231126-E 
Forme Rehabilitation Inc 

 
Program: Diagnostic and Treatment Center  County: Westchester 
Purpose: Establishment Acknowledged: April 4, 2023 
    

Executive Summary 
  

Description 
Forme Medical Center, Inc. (FMC), an existing 
Article 28 Diagnostic and Treatment Center 
seeks approval to transfer 100% ownership 
interest f rom one (1) withdrawing member to two 
(2) new members. FMC is located at 7-11 
Broadway in White Plains (Westchester County). 
There will be no change in services as a result of 
this application.  
 

On November 4, 2022, Gina Cappelli, FMC’s 
current sole shareholder and owner, entered into 
a Stock Purchase Agreement to sell all 
outstanding shares in FMC to the two proposed 
members. 
 

Ownership before and after the requested 
change is as follows: 
 

 

Proposed Operator 
Forme Rehabilitation, Inc 

Members: 
Joel Stern 50% 

Yitzchok Ekstein 50% 
Total 100% 

 

Gary Todd Midelton, M.D., board certified in 
Internal Medicine, will continue to serve as the 
medical director at the center. FMC currently has 
a transfer agreement with White Plains Hospital 

Center 0.8 miles (4 minutes travel time) from the 
FMC for backup medical, diagnostics, emergency 
and other medical services.  
 
OPCHSM Recommendation 
Contingent Approval 
 
Need Summary: 
There will be no need review per Public Health 
Law §2801-a (4). 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law §2801-
a(3). 
 
Financial Summary 
There are no project costs associated with this 
application. The total purchase price for the 
D&TC’s operations is $10,000,000. The purchase 
price will be satisfied via $8,000,000 acquisition 
loan and $2,000,000 in additional financing (pari 
passu) at 8.5% interest with a ten-year term, 
$1,000 application fee and a 1.5% broker fee. 
Broadscope Funding has provided a letter of 
interest for the financing at the stated terms. 
 

Budget: Year One 
2023 

Year Three 
2025 

Revenues $12,166,447 $12,381,789 
Expenses:     8,758,748 8,957,615 
Gain:           $3,407,699 $3,424,174 

 

Current Operator  
Forme Rehabilitation, Inc 

Member: 
Gina Cappelli 100% 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of an executed bank loan commitment for the purchase of the operations, acceptable to 

the Department of Health. [BFA] 
2. Submission of an executed working capital loan commitment, acceptable to the Department of 

Health. [BFA] 
3. Submission of executed stock share certificates that are acceptable to The Department. [CSL] 
 
Approval conditional upon:  
1. This project must be completed by one year from the date of the recommendation letter, including 

all pre-opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project approval 
expiration date.  [PMU] 

2. The applicant must ensure registration for and training of facility staff on the Department’s Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility’s operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or 
email:  hospinfo@health.ny.gov  [HSP] 

 
 
 
Council Action Date 
June 29, 2023 
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Program Analysis 
 
Project Proposal   
Forme Medical Center, Inc. (FMC), an existing Article 28 Diagnostic and Treatment Center seeks 
approval to transfer 100% ownership interest from one (1) withdrawing member to two (2) new members. 
FMC is located at 7-11 Broadway in White Plains (Westchester County). There will be no change in 
services, but staffing will increase 4.3 FTEs in Year One and 0.7 FTEs in Year Three as a result of this 
application.  
 
Character and Competence 
The proposed membership Forme Rehabilitative, Inc. is provided in the chart below.  
 

 Member Name/Title Current Ownership Proposed Ownership 
   Gina Cappeli 100.00% ------- 
   Joel Stern*** ------- 50.00% 
   Yitzchok Ekstein*** ------- 50.00% 
Total 100% 100% 

      ***Members Subject to Character and Competence 
 

Yitzchok Ekstein is the COO of Rapid Care Urgent Care for one (1) year. He is responsible for 
strategic and operational leadership including setting operational goals and objectives, developing, and 
implementing operational policies and procedures, and ensuring efficient and effective operations across 
all departments. He is responsible for financial management including budgeting, financial forecasting, 
f inancial analysis,  and sustainability. He is responsible for quality management and human resources 
management including quality patient care and customer services. Also, he is responsible for recruitment, 
onboarding, training, employee relations, and ensuring compliance with laws and regulations. He is also 
responsible for stakeholder management, emergency preparedness, and compliance with regulatory 
oversight.  He is a Legislative Aide for the Village of South Blooming Grove for over two (2) years. He 
advises and develops policies and procedures and implemented policies to make the village RLIUPA 
compliant. He was the COO of Committed Home Care for four (4) years. He built the agency up to 3,000 
patients, implemented policies and procedures to prevent fraud and abuse, and successfully got the 
CDPAP RFO award. He was the COO of Cedarwood Homer Community for over four (4) years. He 
implemented policies and procedures to prevent fraud and abuse and received a CDPAPA RFO award.  
 

Joel Stern is the Operations Manager of Rapid Care Urgent Care for one (1) year. He is responsible for 
the day-to-day operations and caretaking of the facility. He is the Assistant to the Mayor of the Village of 
South Blooming Grove for over two (2) years. He represents the Mayor in front of the Village, Planning 
and Zoning Boards, and other municipalities and intergovernmental agencies. He handles all 
communications of the Mayor on all village matters. He is a Board Representative of the United Jewish 
Community. He represents the Board on behalf of the community in front of government agencies and 
takes care of public relations. He was the COO of Windsor Global for five (5) years.  He developed and 
implemented operational strategies, managed operational teams, monitored performance, ensured 
compliance, managed budgets and collaborated with other executives. He developed and maintained 
relationships and identified growth opportunities. He oversaw various departments and teams, monitored 
performances, managed budgets, and collaborated to achieve company goals and objectives.  
 

Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant’s ownership interest in other health 
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database. 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
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investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 

Operating Budget 
The applicant has submitted their current certified fiscal year (2021) and first and third-year outpatient 
operating budget in 2023 dollars, summarized below:  
   

 Current Year 
(2021) 

Year One 
(2023) 

Year Three 
(2025) 

Revenues: Per Visit Total Per Visit Total Per Visit Total 
  Commercial FFS $127.95 $5,081,474 $147.84 $5,347,936 $147.90 $5,454,842 
  Medicare FFS $45.05 139,521 $52.05 146,834 $52.08 149,772 
  Medicare MC $105.31 58,656 $121.76 61,731 $121.79 62,965 
  Medicaid FFS  $104.13 39,154 $120.49 41,206 $120.43 42,030 
  Medicaid MC $146.04 3,098,220 $168.73 3,260,636 $168.82 3,325,849 
  Private Pay $245.97 1,495,013 $284.16 1,573,386 $284.30 1,604,853 
  All Other* $119.07 1,979,522 $183.83 2,783,826 $182.07 2,810,917 
  Less: Bad Debt  (1,047,455)  (1,102,441)  (1,124,439) 
Total Revenue  $10,844,105  $12,113,114  $12,326,789 
  Other Op. Rev.  309,309  53,333  55,000 
Total Op. Rev.  $11,153,414  $12,166,447  $12,381,789 
  Non-Op. Rev.  298,453  0  0 
Total Proj. Rev.  $11,451,867  $12,166,447  $12,381,789 
Expenses:       
  Operating $54.90 4,812,799 $103.16 $8,237,039 $103.20 $8,401,780 
  Capital 5.36 469,780 6.53 521,709 6.83 555,835        
Total Expenses $60.26 5,282,579 $109.69 $8,758,748 $110.03 $8,957,615 
       
Net 
Income/(Loss) 

 6,169,288  $3,407,699  $3,424,174 

       
Visits  87,661  79,850  81,408 

*  All Other includes NYSCHIP, workers comp and no-fault, and CARES Act revenue.  
 

The following is noted with respect to the submitted budget: 

• Revenue, expense and utilization projections are based on the historical, financial, and statistical 
information of the existing operator.The variance between the Current Year budget expenses and 
the expenses presented in FMC’s 2021 certified financial statements is attributed to how the bad 
debt, interest, and income tax expenses are presented in the 2021 financial statements compared to 
the Current Year budget presentation. 

• Decreases in Commercial, Medicare, and Medicaid Fee for Service (FFS) revenues between Current 
Year and Years 1 and Year 3 is attributable to reductions in patient volume and revenues as a result 
of  the COVID-19 pandemic.  

• The number and mix of staff projected for the Year 1 and Year 3 is based on the applicant’s 
experience and need.  

• Expense projections are based on the current operator’s expenses adjusted for inflation.  
 

Utilization by payor source is as follows: 
 

 Current Year Year One Year Three 
Commercial FFS 45.30% 45.30% 45.30% 
Medicare FFS 3.53% 3.53% 3.53% 
Medicare MC 0.64% 0.64% 0.64% 
Medicaid FFS 0.43% 0.43% 0.43% 
Medicaid MC 24.20% 24.20% 24.20% 
Private Pay 6.93% 6.93% 6.93% 
All Other 18.96% 18.96% 18.97% 
Total 100.00% 100.00% 100.00% 
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Stock Purchase Agreement 
The applicant has submitted an executed Stock Purchase Agreement (SPA), effectuated on November 4, 
2022, and summarized as follows:  
 

Date: November 4, 2022 
Purchasers: Joel Stern 

Yitzchok Ekstein 
Seller: Gina Cappelli 
Corporation: Forme Medical Center, Inc. d.b.a. Forme Medical Center, and Urgent Care an 

Article 28 Diagnostic and Treatment Center located at 7-11 South Broadway   
Escrow Agent: Bleakly Platt & Schmidt, LLP 
Transaction: All of  the outstanding shares of capital stock of the corporation consisting of 

common stock with $0.00 par value.  
Purchase Price:  10,000,000  
 
 
 
Payment: 

The cash purchase price amounts to $10,000,000 less: 
 

Deposit: $500,000 paid by the purchasers to the escrow    
  agent on the effective date. 
Debts:  $119,000 attributed to Connect One Bank loan 
  $1,000,000 attributed to Louis Cappelli loan 
Any working capital above zero ($0) at closing. 

 
 
 
NYSDOH 
Grant: 

Prior to the effective date, the seller submitted an application for NYSDOH 
Statewide Health Care Facility Transformation Program for a grant of $2,000,000 to 
be used by the Corporation to open a new D&TC location in Yonkers, New York.  
 

In the event the corporation is awarded the grant and approved by NYSDOH with 
purchases as owners of the corporation the purchase price shall be increased by 
$500,000 due within 10 days.   

Closing: 15 days af ter receipt of NYSDOH approval. 
 

Second Amendment to Lease Agreement 
The applicant has provided an executed second amendment to lease agreement, the terms of which are 
summarized as follows: 
 

Date: February 14, 2014 
Premises: Located at 7-11 South Broadway, White Plains, New York 10601 and include Suite 101 

(the original premises) and Suite 102 (new space). 
Owner: GHP Broadway, LLC 
Tenant: Forme Rehabilitation, Inc. 
Terms: 12 years, terminating on March 31, 2026, with an option to renew for one term of 8 years. 
  

 
 
Base Rent: 
 
 
 
 

Original premises:  
 

April 1, 2014, to March 31, 2017 - $168,325 ($14,027.08 per month) 
April 1, 2017 to March 31, 2020 - $188,524 ($15,710.33 per month) 
April 1, 2020 to March 31, 2022 - $195,257 ($16,271.42 per month) 
April 1, 2022 to March 31, 2024 - $215,456 ($17,954.67 per month) 
April 1, 2024 to March 31, 2026 - $235,655 ($19,637.67 per month) 

 

New Space: 
 

Nov. 1, 2014 to March 31, 2018 - $76,625 ($6,385.42 per month) 
April 1, 2018 to March 31, 2021 - $85,820 ($7,151.67 per month) 
April 1, 2021 to March 31, 2023 - $88,885 ($7,407.08 per month) 
April 1, 2023 to March 31, 2025 - $98,080 ($8,173.33 per month) 
April 1, 2025 to March 31, 2026 - $107,275 ($8,939.58 per month) 

Security 
Deposit: 

Increased f rom $19,637.92 to $28,577.50 to include New Space. 

Provisions: Taxes, utilities, insurance, and repairs and maintenance 
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The applicant has submitted an affidavit stating that the lease arrangement is an arm’s length agreement.  
Letters f rom two New York State realtors have been provided attesting to the rent being of fair market 
value.    
 

Capability and Feasibility 
There are no project costs associated with this application. The total purchase price for the operation is 
$10,000,000. The purchase price will be satisfied by an $8,000,000 loan and $2,000,000 in additional 
f inancing (pari passu) at 8.5% interest with a ten-year term, $1,000 application fee, and a 1.5% broker 
fee. Broadscope Funding has provided a letter of interest for the financing at the stated terms.  
 
The working capital requirement is $1,459,791 based on two months of the first year’s expenses. It will be 
funded with members’ equity of $1,209,791 and a bank loan for $250,000 for a f ive-year term at 8.5% 
interest. Broadscope Funding has provided a letter of interest.. BFA Attachment F, pro-forma balance 
sheet of FMC, shows the operation will start with $1,460,000 in member equity after the membership 
transfer. 
 

BFA Attachment C summarizes the 2021 Certified Financial Statements for Forme Medical Center, and 
shows positive working capital, a positive net asset position, and a positive operating income of 
$4,860,172. BFA Attachment D presents a summary of the Internal Financial Statements for the year 
ended December 31, 2022 and shows negative working capital, a negative net asset position, and 
operating income of $569,841. BFA Attachment E presents the internal financial statements of FMC for 
the period ended March 31, 2023, during which FMC reported positive working capital, a negative net 
asset position, and a net income of $166,555. 
 

Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BFA Attachment A Proposed Members’ Net Worth Statements  
BFA Attachment B Proposed Members’ Equity Analysis 
BFA Attachment C 2021 Forme Medical Center, Inc. Audited Financial Statements  
BFA Attachment D December 2022 Forme Medical Center, Inc. Internal Financial Statements 
BFA Attachment E March 2023 Forme Medical Center, Inc. Internal Financial Statements   
BFA Attachment F Pro-Forma Balance Sheet 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
transfer 100% ownership interest from one withdrawing member to two new members, and with 
the contingencies, if any, as set forth below and providing that each applicant fulfills the 
contingencies and conditions, if any, specified with reference to the application, and be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
231126 E Forme Rehabilitation Inc 

 



APPROVAL CONTINGENT UPON: 
 
1. Submission of an executed bank loan commitment for the purchase of the operations, 

acceptable to the Department of Health. [BFA] 
2. Submission of an executed working capital loan commitment, acceptable to the Department 

of Health. [BFA] 
3. Submission of executed stock share certificates that are acceptable to The Department. [CSL] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by one year from the date of the recommendation letter, 

including all pre-opening processes, if applicable.  Failure to complete the project by this 
date may constitute an abandonment of the project by the applicant and the expiration of the 
approval.  It is the responsibility of the applicant to request prior approval for any extensions 
to the project approval expiration date.  [PMU] 

2. The applicant must ensure registration for and training of facility staff on the Department’s 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility’s operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email:  hospinfo@health.ny.gov  [HSP] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
 



To: 

From: 

Date: 

Subject: 

Kathy Marks 
General Counsel 
Division of Legal Affairs 

Jason Riegert, Deputy Director 
Bureau of Program Counsel 

May 5, 2023 

Proposed Dissolution of The Grace View Manor Nursing Home Corporation 

The attached package was prepared by Vincent DiCocco for the Division of Legal Affairs.  
Relevant background material has been included. 

I have reviewed the package and find it acceptable. 

If you approve, please sign the memorandum and kindly return the package to Vincent DiCocco 
for further processing. 

Thank you.  

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



To: Michael Stelluti 
Division of Health Facility Planning and Development 

Colleen Leonard, Executive Secretary 
Public Health and Health Planning Council 

From: Vincent DiCocco, Senior Attorney 
Bureau of Program Counsel 
Division of Legal Affairs 

Date: May 5, 2023 

Subject: Proposed Dissolution of The Grace View Manor Nursing Home Corporation 

Please include this matter on the next Establishment and Project Review Public Health and 
Health Planning Council agenda. 

The attachments relating to the matter include the following: 

1) A Memorandum to the Public Health and Health Planning Council (PHHPC) from Kathy
Marks, Department of Health General Counsel;

2) A September 8, 2022, electronic letter to the PHHPC requesting dissolution from Paul
Hopeck of Assistant Vice President Delaney Corporate Services, Ltd., Consultant to The
Grace View Nursing Home Corporation;

3) A draft Verified Petition, to be signed by Robert S. Montgomery, Jr., Secretary of The
Grace View Manor Nursing Home Corporation after the Department of Health and
PHHPC approval seeking the State Attorney General’s approval for the filing of the
Applicant’s Certificate of Dissolution;

4) A Plan of Dissolution of The Grace View Manor Nursing Home Corporation;

5) The Restated Certificate of Incorporation of The Grace View Manor Nursing Home
Corporation as well subsequent approvals of Certificate of Amendments of the
Certificate of Incorporation;

6) The Amended and Restated Bylaws of The Grace View Manor Nursing Home
Corporation;

7) The February 26, 2022, Resolutions of the Members of The Grace View Manor Nursing
Home Corporation, to approve the dissolution; and

8) The February 26, 2022, Written Consent of the Directors to approve the dissolution of
The Grace View Manor Nursing Home Corporation.

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



[Type here] 

Attachments.  

cc: J. Corvino



To: Public Health and Health Planning Council 

From: Kathy Marks, General Counsel 

Date: May 5, 2023 

Subject: Proposed Dissolution of The Grace View Manor Nursing Home Corporation 

The Grace View Manor Nursing Home Corporation (‘The Corporation’) requests Public Health 
and Health Planning Council (‘PHHPC’) approval of its proposed dissolution in accordance with 
the requirements of Not-For-Profit Corporation Law (‘NPCL’) § 1002(c) and § 1003 as well as 10 
NYCRR Part 650. 

The Corporation is a New York not-for-profit corporation incorporated on May 6, 1991, with the  
purpose of being the licensed operator of a Residential Health Care Facility located at 10 Acre 
Place, Binghamton, NY 13904. On December 31, 2010, the Corporation sold substantially all of 
its assets to Norwich Operating Co., LLC, at which time skilled nursing operations conducted 
under The Corporation ceased. Because The Corporation has concluded operations and gone 
dormant, its Board of Directors believe it is in the best interests of the Corporation to dissolve.   

Both the Members and the Board of Directors of The Corporation approved and authorized 
dissolution and authorized the filing of the Certificate of Dissolution on February 26, 2022. 

The Corporation has no assets or liabilities.  

Attached is an electronic letter request from Paul E. Hopeck on behalf of The Corporation, a 
proposed Verified Petition to the Attorney General, a Plan of Dissolution, a proposed Certificate 
of Dissolution, The Corporation’s Restated Certificate of Incorporation with current amendment, 
Bylaws and Resolutions of the Members as well as the Board of Directors authorizing the 
dissolution.  

There is no legal objection to the proposed Verified Petition, Plan of Dissolution, and the 
Certificate of Dissolution, and it is in legally acceptable form.  

Attachments 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



1

DiCocco, Vincent (HEALTH)

Subject: FW: The Grace View Manor Nursing Home Corporation - PHHPC Consent to Dissolution
Attachments: THE GRACE VIEW NURSING HOME CORPORATION - Plan of Dissolution.pdf; THE 

GRACE VIEW NURSING HOME CORPORATION - Certificate of Dissolution.pdf; THE 
GRACE VIEW NURSING HOME CORPORATION - Certificate of Incorporation and 
Amendments.pdf; THE GRACE VIEW NURSING HOME CORPORATION - Bylaws.pdf; THE 
GRACE VIEW NURSING HOME CORPORATION - Resolution of the Board.pdf; THE 
GRACE VIEW NURSING HOME CORPORATION - Resolution of the Members.pdf

From: Paul <Paul@delaneycorporate.com> 
Sent: Thursday, September 8, 2022 2:37:00 PM 
To: Leonard, Colleen M (HEALTH) <colleen.leonard@health.ny.gov> 
Subject: The Grace View Manor Nursing Home Corporation - PHHPC Consent to Dissolution 

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown senders or 
unexpected emails. 

Good Afternoon Colleen, 
        My client is dissolving their Corporation THE GRACE VIEW MANOR NURSING HOME CORPORATION which 

requires consent from your office.  Attached hereto are the items listed below which I believe are all the items required 
in order to start the review process. My client advised that there is a PHHPC Committee Meeting on September 15, 2022 
and a Full Council Meeting on October 6, 2022.  Would it be possible to have the proposed dissolution reviewed at this 
meeting or is it cutting it to close? Any feed back would be much appreciated.  

1. Plan of Dissolution
2. Certificate of Dissolution
3. Certificate of Incorporation and Amendments
4. Bylaws
5. Resolution of the Board
6. Resolution of the Members

You don't often get email from paul@delaneycorporate.com. Learn why this is important 



VERIFIED PETITION TO THE ATTORNEY GENERAL 

FOR APPROVAL OF CERTIFICATE OF DISSOLUTION 

ATTORNEY GENERAL 
State Office Building, 17th Floor 
44 Hawley Street 
Binghamton, New York 13901 AG# 

TO: THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 

Petitioner, The Grace View Manor Nursing Home Corporation, by Robert S. 
Montgomery, Jr., Secretary of the Corporation, for its Verified Petition alleges: 

1. The Grace View Manor Nursing Home Corporation, whose principal office is 
located in the County of Broome, was incorporated pursuant to New York's 
Not-for-Profit Corporation Law on May 6, 1991. A copy of the Certificate of 
Incorporation and any amendments are attached as an Exhibit A. 

2. The names and addresses of each of the directors of the Corporation are as 
follows: 

L0946536.1 

Name 

Rev. Nancy Adams 

Emil Augustine 

Sharon (Calli) Berg 

Edwin G. Betz 

John G. Carling (Hon.) 

Rev. Douglas A. Clark 

Rev. Carol Coleman (Hon.) 

Kathleen Byrne Colling 

Address 

7 Beethoven Street, Binghamton, 
NY 13905 

228 Pollock Drive, Pittston, PA 18640 

106 Pollock Drive, Pittston, PA 18640 

2 Sequoia Lane, Apalachin, NY 13732 

201 Beechwood Drive, Roaring Brook 
Twp., PA 18444 

7 Utica Avenue, Binghamton, 
NY 13901 

56 Conyngham Street, Ashley, 
PA 18706 

421 Castleman Road, Vestal, 
NY 13850 



L0946536.1 

Joseph B. Coons 

John Crounse (Hon.) 

Melissa Drabo 

Robert W. Hall 

Alan Hertel 

Maryann K. Johnson 

Allan Kinsman 

Lisa Lee (Hon.) 

Sharron Lewis 

Rev. William D. Lewis 

Janet T. McCabe 

Robert S. Montgomery, Jr. (Hon.) 

Rosanne Mulligan 

Tanya Olaviany 

Margaret (Ann) Ray 

7 Columbia Avenue, Binghamton, 
NY 13903 

714 Griffin Pond Road, S. Abington 
Twp., PA 18411 

21 Terrace Drive, Binghamton, 
NY 13905 

309 Pine Lane, Mountain Top, 
PA 18707 

4 Greybark Drive, Apalachin, 
NY 13732 

2088 E. Hamton Road, Binghamton, 
NY 13903 

140 Grandview Drive, Tunkhammock, 
PA 18657 

816 Buffalo Street, Endicott, 
NY 13760 

133 Kingswood Drive, Dallas, 
PA 18612-1432 

133 Kingswood Drive, Dallas, 
PA 18612-1432 

311 Clark Street, Clarks Green, 
PA 18411 

42 Grand Boulevard, Binghamton, 
NY 13905 

18 Dorothy Road, Apalachin, 
NY 13732 

15 Allen Drive, Larksville, PA 18704 

46 Stites Street, West Wyoming, 
PA 18644 



Philip Reid (Hon.) 

Elaine Semanski 

Blenda Smith (Hon.) 

Betty Stanton 

William Starr 

Kendra Summers 

Charlotte Thomas 

John Welch (Hon.) 

Rev. James Wert (Hon.) 

Cathy Williams 

145 Honey Bee Lane, Monroe Twp., 
PA 18618 

86 Noyes Avenue, Swoyersville, 
PA 18704 

133 Helen Street, Binghamton, 
NY 13905 

40 East Street, Binghamton, 
NY 13904 

535 Butler Avenue, Wyoming, 
PA 18644 

418 Firth Street, Endicott, NY 13760 

138 Carroll Street, Pittston, PA 18640 

103 Lane Hill Road, Tunkhannock, 
PA 18657 

Wildfowler Village, 317 Bluebell Ct., 
Exeter, PA 18643 

14 Laurel Avenue, Binghamton, 
NY 13905 

3. The names titles, and addresses of each of the officers of the Corporation are 
as follows: 

Name Title 

Sharon (Calli) Berg Chair 

John Crounse Vice Chair 

Robert S. Montgomery, Jr Secretary 

L0946536.l 

Address 

106 Pollock Drive 
Binghamton, NY 13905 

714 Griffin Pond Road 
S. Abington Twp., 
PA 18411 

46 Grand Boulevard 
Binghamton, NY 13905 



Rosanne Mulligan Assistant Secretary 

Rev. William D. Lewis Treasurer 

Edwin G. Betz Assistant Treasurer 

18 Dorothy Road 
Apalachin, NY 13732 

133 Kingswood Drive 
Dallas, PA 18612-1432 

2 Sequoia Lane, 
Apalachin, NY 13732 

4. The purposes for which the corporation was organized are as follows: 

To provide elderly persons and handicapped persons in need of such facilities 
with skilled nursing home facilities and services designed to meet their physical, 
social and psychological needs, and to promote their health, security, happiness 
and usefulness in longer living, the charges for such facilities and services to be 
predicated upon the provision, maintenance and operation thereof on a non-profit 
basis. The Corporation is organized exclusively to develop, establish, operate and 
maintain a skilled nursing home project. 

5. The corporation is a charitable corporation. 

6. The corporation plans to dissolve in accordance with the plan of dissolution 
attached hereto as Exhibit "B" (the "Plan"). 

7. The corporation is dissolving because the corporation has no assets or 
liabilities and it is in the best interest of the corporation. 

8. The Board of Directors by unanimous written consent, dated February 26, 
2020 approved resolutions adopting the Plan, and authorizing the filing of 
the Certificate of Dissolution. Such written consent is attached hereto as 
Exhibit "C". 

9. After the Board of Directors approved the Plan, the members received and 
reviewed it and by unanimous written consent voted in favor of adoption of 
the Plan. Such unanimous written consent is attached hereto as Exhibit "D". 

10. The corporation has no assets or liabilities as of the date hereof. 

11. The corporation is not required to file a final financial report with the 
Charities Bureau because the organization is exempt from registration with 
the Charities Bureau. 

L0946536.1 



12. Copies of any governmental approvals to the Plan are set forth in the Plan 
and attached to the Certificate of Dissolution. 

13. With this Petition, the original Certificate of Dissolution is being submitted 
to the Attorney General for approval pursuant to Not-for-Profit Corporation 
Law Section 1003. 

WHEREFORE, Petitioner requests that the Attorney General approve the 
Certificate of Dissolution of The Grace View Manor Nursing Home Corporation, a 
not-for-profit corporation, pursuant to the Not-for-Profit Corporation Law Section 
1003. 

IN WITNESS WHEREFORE, the corporation has caused this Petition to be 
executed this _ day of ______ , 202_ by 

Robert S. Montgomery, Jr. 
Secretary 

Verification 

STATE OF NEW YORK ) 
:SS.: 

COUNTY OF BROOME ) 

Robert S. Montgomery, Jr., being duly sworn, deposes and says: 

I am the Secretary of The Grace View Manor Nursing Home Corporation, the 
corporation named in the above Petition. I make this verification at the direction of 
its Board of Directors. I have read the foregoing Petition and know the contents 
thereof to be true of my own knowledge, except those matters that are stated on 
information and belief and as to those matters I believe them to be true. 

Sworn to before me this __ day of _____ ~ 202_ . 

Notary Public 

L0946536.1 



Plan of Dissolution 

of 

The Grace View Manor Nursing Home Corporation 

The Board of Directors ofThe Grace View Manor Nursing Home Corporation (the "Corporation") has 

considered the advisability of voluntarily dissolving the Corporation and has determined that dissolution 

is in the best interest of the Corporation. 

1. The Corporation has no assets or liabilities. 

2. In addition to New York Attorney General approval, the following governmental approvals of the Plan 

are required and copies of the approvals will be attached to the Verified Petition submitted to the 
Attorney General: 

• The Public Health and Health Planning Council 

• New York State Department of Taxation and Finance 

3. A Certificate of Dissolution shall be signed by an authorized director or officer and all required 

approvals shall be attached thereto. 

Directors 

Date 

{L0~l5128. 2) 



Certificate o( Dissolution of The Grace View Manor Nursing Home 
Corporation 

Pursuant to Section 1003 of the Not -for -Profit Corporation Law 

I, Robert S. Montgomery, Jr., the Secretary of The Grace View Manor Nursing 
Home Corporation hereby certify: 

1. The name of this Corporation is The Grace View Manor Nursing Home 
Corporation (the "Corporation"). 

2. The Certificate of Incorporation of the Corporation was filed by the 
Department of State of the State of New York on the 6th day of May, 1991. 

3. The names and addresses of each of the directors of the Corporation are as 
follows: 

{LOS:19498.4) 

Ns1me 

Rev. Nancy Adams 

Emil Augustine 

Sharon (Calli) Berg 

Edwin G. Betz 

John G. Carling (Hon.) 

Rev. Douglas A. Clark 

Rev. Carol Coleman (Hon.) 

Kathleen Byrne Colling 

Joseph B. Coons 

John Crounse (Hon.) 

Address 

7 Beethoven Street, Binghamton, 
NY 13905 

228 Pollock Drive, Pittston, PA 18640 

106 Pollock Drive, Pittston, PA 18640 

2 Sequoia Lane, Apalachin, NY 13732 

201 Beechwood Drive, Roaring Brook 
Twp., PA 18444 

7 Utica Avenue, Binghamton, 
NY 13901 

56 Conyngham Street, Ashley, 
PA 18706 

421 Castleman Road, Vestal, 
NY 13850 

7 Columbia Avenue, Binghamton, 
NY 13903 

714 Griffin Pond Road, S. Abington 
Twp., PA 18411 



(LOS29498.4) 

Melissa Drabo 21 Terrace Drive, Binghamton, 
NY 13905 

Robert W. Hall 309 Pine Lane, Mountain Top, 
PA 18707 

Alan Hertel 4 Greybark Drive, Apalachin, 
NY 13732 

· Maryann K. Johnson 2088 E. Hamton Road, Binghamton, 
NY 13903 

Allan Kinsman 140 Grandview Drive, Tunkhammock, 
PA 18657 

Lisa Lee (Hon.) 816 Buffalo Street, Endicott, 
NY 13760 

Sharron Lewis 133 Kingswood Drive, Dallas, 
PA 18612-1432 

Rev. William D. Lewis 133 Kingswood Drive, Dallas, 
PA 18612-1432 

Janet T. McCabe 311 Clark Street, Clarks Green, 
PA 18411 

Robert S. Montgomery, Jr. (Hon.) 42 Grand Boulevard, Binghamton, 
NY 13905 

Rosanne Mulligan 18 Dorothy Road, Apalachin, 
NY 13732 

Tanya Olaviany 15 Allen Drive, Larksville, PA 18704 

Margaret (Ann) Ray 46 Stites Street, West Wyoming, 
PA 18644 

Philip Reid (Hon.) 145 Honey Bee Lane, Monroe Twp., 
PA 18618 

Elaine Semanski 86 Noyes Avenue, Swoyersville, 
PA 18704 



Blenda Smith (Hon.) 

Betty Stanton 

William Starr 

Kendra Summers 

Charlotte Thomas 

John Welch (Hon.) 

Rev. James Wert (Hon.) 

Cathy Williams 

133 Helen Street, Binghamton, 
NY 13905 

40 East Street, Binghamton, 
NY 13904 

535 Butler Avenue, Wyoming, 
PA 18644 

418 Firth Street, Endicott, NY 13760 

138 Carroll Street, Pittston, PA 18640 

103 Lane Hill Road, Tunkhannock, 
PA 18657 

Wildfowler Village, 317 Bluebell Ct., 
Exeter, PA 18643 

14 Laurel Avenue, Binghamton, 
NY 13905 

4. The names titles, and addresses of each of the officers of the Corporation are 
as follows: 

(L052949B.4) 

Name 

Sharon (Calli) Berg 

John Crounse 

Title 

Chair 

Vice Chair 

Robert S. Montgomery, Jr Secretary 

Rosanne Mulligan Assistant Secretary 

Address 

106 Pollock Drive 
Binghamton, NY 13905 

714 Griffin Pond Road 
S. Abington Twp., 
PA 18411 

46 Grand Boulevard 
Binghamton, NY 13905 

18 Dorothy Road 
Apalachin, NY 13732 



Rev. William D. Lewis Treasurer 

Edwin G. Betz Assistant Treasurer 

133 Kingswood Drive 
Dallas, PA 18612-1432 

2 Sequoia Lane, 
Apalachin, NY 13732 

5. Dissolution of the Corporation was authorized by unanimous written 
consent of the Board, and also by unanimous written consent of the 
members of the Corporation. 

6. The Corporation elects to dissolve. 

7. At the time of dissolution, the Corporation is a Type B corporation. 

8. The Corporation, pursuant to N-PCL § 1002(d), shall file with the Attorney 
General a copy of its Plan of Dissolution. 

9. The Plan of Dissolution filed with the Attorney General shall include a 
statement, required pursuant to N-PCL § l00l(b), that at the time of 
dissolution, the Corporation had no assets or liabilities. 

10. The Corporation has no assets or liabilities. 

11. The Corporation does not hold any assets at the time of authorization of its 
Plan of Dissolution that are legally required to be used for a particular 
purpose pursuant to the Not-for-Profit Corporation Law. 

12. Prior to the filing of this Certificate with the Department of State, the 
endorsement of the Attorney General will be attached. 

IN WITNESS WHEREOF, the undersigned has signed the Certificate of 
Dissolution this 31st day of August, 2022. 

{L0529498.4) 



CERTIFICATE OF DISSOLUTION 

OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

Pursuant to Section 1003 of the Not-for-Profit Corporation 
Law of the State of New York 

Filed by: Levene Gouldin & Thompson, LLP 
450 Plaza Drive 
Vestal, New York 13850 



Restated Certificate of Incorporation 

of 

The Grace View Manor Nursing Home Corporation 

Under Section 805 of the 
Not-for-Profit Corporation Law 

We, the undersigned, for the purpose of amending and restating the Certificate of 
Incorporation of The Grace View Manor Nursing Home Corporation under Section 805 of the Not
for-Profit Corporation Law of the State of New York, do hereby certify: 

. ONE: The name of the corporation is THE GRACE VIEW MANOR NURSING HOME 
CORPORATION, hereinafter referred. to as the "Corporation". 

TWO: The date its Certificate of Incorporation was filed with the Department of State 
was May 6, 1991 under the Not-for-Profit Corporation Law of the State of New York. 

THREE: The Certificate of Incorporation is amended to effect the following amendments: 

( a) To designate the Secretary of State as agent of the Corporation upon whom 
process against it may be served and the post office address within or without 
this state to which the Secretary of State shall mail a copy of any process 
against it served upon him; · 

(b) To add paragraph TWELFTH relating to the provisions of the Certificate of 
Incorporation; 

(c) To add paragraph THIRTEENTH- relating to the classification of the 
corporation; 

and 

(d) To renumber and reletter the paragraphs of the Certificate of Incorporation 
after the amendments referenced above are made. 

FOUR: The text of the Certificate of Incorporation of the Corporation is hereby restated as 
amended to read as herein set forth in full as follows: 

J1;\11Ui\CERTIUM!l-20IQ\cvm-num,g·n:mlcd-ccn-<>'-il•~Bl910.wpcl 1 
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CERTIFICATE OF IN'CORPORA TION 

OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

Under Section 402 of the 
Not-for-Profit Corporation Law 

FIRST: The name of the corporation is THE GRACE VIEW MANOR NURSIN'G 
HOME CORPORATION, herejnafter referred to as ''the Corporation". 

SECOND: The duration of the Corporation shall be perpetual. 

THIRD: The principal office of the Corporation is to be located in the County of 
Broome and State of New York. 

FOURTII: The Secretary of State is designated as agent of the Corporation upon whom 
process against it may be served. The post office address within this State to which the Secretary 
of State shall mail a copy of any process against it served upon him shall be 10 Acre Place, 
Binghamton, New York 13904. 

FIFTH: The Corporation is a corporation as de.fined in subparagraph (a)(5) of Section 
102 of the Not-For-Profit Corporation Law and shall be a type B corporation under'Sestioe. 201 of 
the Not-For-Profit Corporation Law. The purposes for which the Corporation is formed, and the 
business and objects to be carried on and promoted by jt, are as follows: 

( a) To provide elderly persons and handicapped persons in need of such 
facilities with skilled nursing home facilities and services designed to meet their physical, social and 
psychological needs, and to promote their health, security, happiness and usefulness in longer living, 
the charges for such facilities and services to be predicated upon the provision, maintenance and 
operation thereof on a non-profit basis. The Corporation is organized exclusively to develop, 
establish, operate and maintain a skilled nursing home project. 

(b) The Corporation is irrevocably dedicated to and operated exclusively 
for, non-profit purposes; and all income and earnings of the Corporation shall be used exclusively 
for corporate purposes. No part of the net earnings of the Corporation shall inure to the benefit of 
any member, trustee, director, officer of the Corporation, or any private individual ( except that 
reasonable compensation may be paid for services rendered to or for the Corporation), and no 
member, trustee, officer of the Corporation or any private individual shall be entitled to share in the 
distribution of any of the corporate assets on dissolution of the Corporation. 

R:\Pl\li\CU1'UMJl.llJ to\,--nillg•rcstatc:<MIOlt-of-inc-481910:wpd 2 
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( c) Nothing contained herein shall authorize the corporation to 
establish or operate any adult care facility, or to solicit contributions for any such purpose, or to 
perform any of the other activities set forth in Section 404(b) through 404(u) of the Not-For-Profit 
Corporation Law or Section 460-a of the Social Services Law of the State of ew York, without first 
obtaining any and all of the consents or approvals required pursuant to Section 404(b) through 
404(u) of the Not-For-Profit Corporation Law or Section 460-a of the Social Services Law of the 
State of New York. 

(d) To create a private corporation to construct or to acquire a skilled 
nursing home project, and to operate the same; to enable the financing of the construction or 
acquisition of such project with the assistance of mortgage insurance under the National Housing 

. Act; to enter into, perform, and carry out contracts of any kind necessary to1 or in connection with, 
or incidental to, the accomplishment of the purposes of the corporation, including, expressly, any 
contract or contracts with the Secretary of Housing and Urban Development which may be desirable 
or necessary to comply with the requirements of the National Housing Act, as amended, and the 
Regulations of the Secretary thereunder, relating to the regulation or restriction of mortgagors as to 
charges, capital structure, rate of return and methods of operation; to acquire any property, real or 
personal, in fee or under lease or· any rights therein or appurtenant thereto, necessary for the 
construction and operation of such project; and to borrow money, and to issue evidence of 
indebtedness, and to secure the same by mortgage, deed of trust, pledge, or other lien, in furtherance 
of any or all of the objects of its business in connection with said project. 

(e) Notwithstanding any other provisions of this Certificate of 
Incorporation, the Corporation is organized exclusively for one or more of the purposes as specified 
in §50l(c)(3) of the Internal Revenue Code of 1986, and shall not carry on any activities not 
permitted to be carried on by a corporation exempt from Federal income tax under IRC §50l(c)(3) 
or corresponding provisions of any subsequent Federal tax. laws. 

SIXTH: The Corporation is empowered: 

(a) To buy, own, sell, assign, mortgage or lease any interest in 
real estate and personal property and to construct, maintain and operate improvements thereon 
necessary or incident to the accomplishment of the purposes set forth in paragraph FIFTH hereof. 

(b) To borrow money and issue evidence of indebtedness in furtherance 
of any or all of the objects of its business, and to secure the same by mortgage, pledge or other lien 
on the Corporation's property. 

(c) To do and perform all acts reasonably necessary or incidental to 
accomplish the purposes of the Corporation. 

(d) Specifically and particularly, to enter into a Regulatory Agreement 
setting out the requirements of the Secretary of Housing and Urban Development. 

R:\PlUIICER'J\UMJf-:WJOlg~-rCSU1ed--cat-of-nic-08l910.wpd 3 



(e) In the event of the dissolution of the Coiporation or the winding up 
of its affairs, or other liquidation of its assets, the Corporation's property shall not be conveyed to 
any organization created or operated for profit or to any individual for less than the fair market value 
of such property, and all of the remaining assets and propert'f of the Corporation shall after payment 
of necessary expenses thereof be distributed to such organizations as shall qualify under section 
501(c)(3) of the Internal Revenue Code of 1986, or corresponding provisions of any subsequent 
Federal tax laws. Any conveyance of the Corporation's property upon the dissolution of the 
Corporation or the winding up of its affairs shall be subject to the approval of a Justice of the 
Supreme Court of the State of New York. 

SEVENTH: All approvals or consents required before this Certificate may be filed by the 
Secretary of State are endorsed upon_or annexed to this Certificate. 

EIGHTH: The number of Directors of the Corporation shall be not less than six (6) or 
more than forty-eight (48), and shall be elected by the members of the Corporation from the 
membership. The Directors of the Corporation must, at all times, be members of the Corporation. 
No non-member of the Corporation may sit as a Director. 

The Directors shall serve without compensation. 

Membership in the Corporation shall, at all times, be limited to individuals 
who are a Director of the Methodist Homes for the Aging of the Wyoming Conference in the State 
of New York. In the event that a member of the Coiporation ceases to be a Director of the Methodist 
Homes for the Aging of the Wyoming Conference in the State of New York, then such shall 
constitute automatic resignation as a member and director of the Corporation. 

The Officers of the Corporation, as provided by the Bylaws of the 
Corporatio~ shall be elected by the Directors of the Corporation, in the manner therein set out, and 
shall serve until their successors are elected and have qualified. The Directors shall elect the regular 
officers of the Coiporation at the annual meeting, fot terms of one (1) year. The Secretary and 
Treasurer may be one and the same person, and need not be a Director of the Corporation. 

NINTH: The Bylaws of the Coxporationmay be adopted by the Directors at any regular 
meeting or any special meeting called for that purpose, so long as they are not inconsistent with the 
provisions of this Certificate of Incorporation. 

TENTH: No substantial part of the activities of the Corporation shall involve the 
carrying on of propaganda or otherwise attempting to influence legislation [ except as otherwise 
provided in Internal Revenue Code Section 501 (h)] and the Corporation shall not participate in, or 
intervene in (including the publishing or distribution of statements), any political campaign on behalf 
of any candidates for public office. 

ELEVENTH: If a director, officer or committee member of the Corporation is made a party 
to any civil or criminal action or proceeding in any matter arising from the perfonnance by such 
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director, officer or committee member of his or her duties for or on behalf of the Corporation, then, 
to the full extent permitted by law, the Corporation, upon affirmative vote of the board of directors, 
a quorum of directors being present at the time of the vote who are not parties to the action or 
proceeding, or if such a quorwn is not obtainable, upon the written opinion of indepen ent egal 
counsel that such action is appropriate, shall: 

(1) Advance to such director, officer or committee member all sums found by 
the board, so voting, or found by independent legal counsel, as the case may be, to be necessary and 
appropriate to enable the director, officer or committee member to conduct his or her defense, or 
appeal, in the action or proceeding; and 

(2) indemnify such director, officer or committee member for all sums paid by 
him or her in the way of judgments, fines, amounts paid in settlement, and reasonable expenses, 
including attorneys' fees actually and necessarily incurred, in connection with the action or 
proceeding, or appeal therein, subject to the proper application of credit for any sums advanced to 
the director, officer or committee member pursuant to clause (1) of this paragraph. 

TWELFTH: In any taxable year in which the Corporation is a private foundation as 
described in I.RC. Section 509, the Corporation shall distribute its income for said period at such 
time and manner as not to subject it to tax under I.R.C. Section 4942, and the Corporation shall not 
( a) engage in any act of self-dealing as defined in I.R.C. Section 4941 ( d), retain any excess business 
holdings as defined in I.R.C. Section 4943( c ), (b) make any investments in such manner as to subject 
the Corporation to tax under I.R.C. Section 4944, or (c) make any taxable expenditures as defined 
in I.R.C. Section 4945(d) or corresponding provisions of any subsequent Federal tax laws. 

TIIlRTEENTH: The Corporation is a supporting organization of The Methodist Homes for 
the Aging of the Wyoming Conference in the State of New York within the meaning of Section 
509(a)(3) of the Internal Revenue Code of 1986. 

This Restatement of the Certificate of Incorporation of the Corporation was authorized by 
a vote of a majority of all members entitled to vote thereon at a meeting of the members. 
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IN WITNESS WHEREOF, this certificate has been executed this .3 J 5-t-day of ,4 Vj u5-f , 
2010, and is affirmed by the signers hereof as true under the penalties of perjury. 

Dated: ~µ6{- 3 I , 2010 
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THE GRACE VIEW MANOR NURSING HO.ME 
CORPORAT N 

Secretary 
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CERTIFICATE OF AMENDMENT 
OFTHE 

CERTIFICATE OF INCORPORATION 
OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

Under Section 803 of the 
Not-for-Profit Corporation Law 

FIRST: The n~e of the corporation is The Grace View Manor Nursing Home 
Corporation. 

SECOND: The certificate of incorporation was filed by the Department of State on May 
6, 1991. 

THIRD: The corporation was formed under the Not-for-Profit Corporation Law of the 
State of New York. 

FOURTH: The corporation is a corporation as defined in Section 102(a)(S) of the Not
for-Profit Corporation Law. 

FIFTH: The corporation is a Type B corporation under Section 201 of the Not-for-Profit 
Corporation Law. · 

SIXTH: The amendments effected by this certificate of amendment are as follows: 

Paragraph THIRTEENTH of the Certificate of Incorporation relating to the 
classification of the corporation is hereby renumbered as paragraph FIFTEENTH 
to read in its entirety as follows: 

FIFTEENTH: The Corporation is a supporting organization of The 
Methodist Homes for the Aging of the Wyoming Conference in the State 
of New York within the meaning of Section 509(a)(3) of the Internal 
Revenue Code of 1986. 

Paragraph TlllRTEENTH relating to pecuniary gain or profit is hereby added to 
read in its entirety as foUows: 

THIRTEENTH: The Corporation does not contemplate pecuniary gain or 
profit, incidental or otherwise. 



Paragraph FOURTEENTH relating to tax provisions of the corporation is hereby 
added to read in its entirety as follows: 

FOURTEENTH: The Corporation shall neither have nor exercise any 
power, nor shall it engage directly or indirectly in any activity that would 
invalidate its status (a) as a corporation that is exempt from federal income 
taxation as an organization described in Section 50l(c)(3) of the Code, or 
(b) as a corporation, contributions to which are deductible under Section 
170 of the Code. 

SEVENTH: The Secretary of State is designated as agent of the corporation upon whom 
process against it may be served. The address to which the Secretary of State shall forward 
copies of process accepted on behalf of the corporation is 10 Acre Place, Binghamton, New York 
13904. 

EIGHTH: The certificate of amendment was authorized by a vote of a majority of the 
members entitled to vote thereon at a meeting of the members. 

President and CEO 
(Signer's Title) 

Keith D. Chadwick 
(Print or Type Signer's Name) 
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BYLAWS 
OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

ARTICLE I 
CHARTER, PURPOSES AND STATEMENT OF MISSION 

A. CHARTER 

GRACE VIEW MANOR NURSING HOME CORPORATION, a New York 
Corporation, (the "Corporation") was formed under Section 402 of the Not-For-Profit 
Corporation Law of the State of New York, and had its Certificate of Incorporation 
filed with the Department of State of the State of New York. 

B. PURPOSES 

The purposes for which the Corporation is formed are those set forth in its 
Certificate of Incorporation as they are amended from time to time. In general, 
these purposes include the establishment, maintenance and operation of a nursing 
home facility in the City of Norwich, New York and providing for the social, 
religious, educational and physical welfare of the frail and ill and the indigent 
elderly and further these purposes include such incidental powers and purposes as 
are required to support such facilities and carry out such programs in the State of 
New York. 

The Corporation is not formed for pecuniary or financial gain, and it is 
organized and operated exclusively for religious, charitable, scientific, literary or 
educational purposes, and no part of the net earnings of, or gifts to, the Corporation 
shall inure to the benefit of any private shareholder or individual, except reasonable 
compensation for services rendered. No substantial part of the activities of the 
Corporation shall be the carrying on of propaganda, or otherwise attempting to 
influence legislation, and the Corporation shall not participate in, or intervene in 
(including the publishing or distribution of statements), any political campaign on 
behalf of any candidate for public office. 

Notwithstanding any other provision of these Bylaws, the Corporation shall 
not be permitted to carry on any other activities not permitted to be carried on by a 
Corporation exempt from taxation under Federal or New York law. 
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C. STATEMENT OF MISSION 

GOVERNANCE 

1. The membership of the Corporation should concern itself with the mission 
and ministry of the Corporation. 

2. The Corporation's membership should be part of the Corporate policy-making 
process, but it delegates to the Board of Directors the task of determining and 
implementing policy between annual membership meetings with the obligation to 
report such policy matters to the membership of the Corporation at its next annual 
meeting. 

MISSION, VISION AND VALUES 

1. The mission of the Corporation is to provide skilled nursing home 
services with exceptional care and compassion. 

2. The vision of the Corporation is to be the provider of choice . 

3. The model of health care delivery adopted by the Corporation shall 
reflect the following core values: 

a. Concern and understanding for the whole person; 

b. A focus on education and wellness in pursuit of a full life; 

c. Independence, dignity and a sense of control for all residents; 
and 

d. Caring and compassion in the employees of the Corporation. 

ARTICLE II 
MEMBERSHIP 

A. Members - The members of the Corporation shall be the same persons who 
serve as members of the Board of Directors ofUMH NY Corp. 
B. Meetings of Membership - The annual membership meeting of the 
Corporation shall be held prior to the third regular meeting of the Board of 
Directors in each year. The Secretary of the Corporation shall cause to be given to 
every member, a notice in writing stating the date, time and place of such meeting 
at least ten (10) days prior thereto. 
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C. Special Meetings of Membership - Special meetings of the membership of the 
Corporation may be called by the Chairman of the Board or, in the absence of the 
Chairman of the Board, by the Vice Chairman of the Board, and shall be called at 
the written request of three (3) members of the Board. The Secretary of the 
Corporation shall cause to be given to every member, as above, a notice in writing 
stating the date, time and place of such meeting, at least ten (10) days prior thereto, 
and further setting forth the reasons for such a meeting and the business to be 
transacted at such meeting. No other business but that specified in the notice may 
be transacted at such special meeting. 

A copy of the notice of any meeting shall be given, personally, by mail, or by 
facsimile telecommunications or by electronic mail, to each member entitled to vote 
at such meeting. If the notice is given personally, by first class mail or by facsimile 
telecommunications or by electronic mail, it shall be given not less than ten nor 
more than fifty days before the date of the meeting; if mailed by any other class of 
mail, it shall be given not less than thirty nor more than sixty days before such 
date . If mailed, such notice is given when deposited in the United States mail, with 
postage thereon prepaid, directed to the member at his address as it appears on the 
record of members, or, if he shall have filed with the secretary of the corporation a 
written request that notices to him be mailed to some other address, then directed 
to him at such other address. If sent by facsimile telecommunication or mailed 
electronically, such notice is given when directed to the member's fax number or 
electronic mail address as it appears on the record of members, or, to such fax 
number or other electronic mail address as filed with the secretary of the 
corporation. Notwithstanding the foregoing, such notice shall not be deemed to have 
been given electronically (1) if the corporation is unable to deliver two consecutive 
notices to the member by facsimile telecommunication or electronic mail; or (2) the 
corporation otherwise becomes aware that notices cannot be delivered to the 
member by facsimile telecommunication or electronic mail. 

The Corporation shall also prominently post notice of such meeting on the 
homepage of any website maintained by the Corporation continuously from the date 
of publication through the date of the meeting. A Corporation shall send notice of 
meeting by first class mail to any member who requests in writing that such notices 
be delivered by such method. 

Notice of meeting need not be given to any member who submits a waiver of 
notice, in person or by proxy, whether before or after the meeting. Waiver of notice 
may be written or electronic. If written, the waiver must be executed by the member 
by signing such waiver or causing his signature to be affixed to such waiver by any 
reasonable means, including, but not limited to facsimile signature. If electronic, 
the transmission of the waiver must be sent by electronic mail and set forth, or be 
submitted with, information from which is can reasonably be determined that the 
transmission was authorized by the member. The attendance of any member at a 
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meeting, in person or by proxy, without protesting prior to the conclusion of the 
meeting the lack of notice of such meeting, shall constitute a waiver of notice by 
him. 

Whenever, under this chapter, members are required or permitted to take 
any action by vote, such action may be taken without a meeting upon the consent of 
all of the members entitled to vote thereon, which consent shall set forth the action 
so taken. Such consent may be written or electronic. If written, the consent must be 
executed by the member by signing such consent or causing his signature to be 
affixed to such waiver by any reasonable means including but not limited to 
facsimile signature. If electronic, the transmission of the consent must be sent by 
electronic mail and set forth, or be submitted with, information from which it can 
reasonably be determined that the transmission was authorized by the member. 

Written or electronic consent thus given by all members entitled to vote shall 
have the same effect as a unanimous vote of members. 

ARTICLE III 
BOARD OF DIRECTORS 

A. Composition of the Board - The Directors of the Corporation shall be the 
same persons serving from time to time as Directors of UMH NY Corp. 

B. Title of Property - All real estate, bonds, stock, securities, monies and funds 
of every kind or character conveyed, devised or granted to the Corporation, or to 
which the Corporation may become entitled, shall be held subject to the laws of New 
York applicable thereto, in the name of such Corporation, for the prosecution of its 
programs for the aging, or in the event such Corporation shall cease or fail of such 
purpose, such property shall be held for the use or benefit of UMH NY Corp. for the 
prosecution of its program for the care of the aging. The Board will report annually 
to the meeting of the members of the Corporation. 

C. Directors Meeting - Regular meetings of the Board of Directors shall be held 
at least four (4) times annually and at such other times as may be deemed 
necessary. Notice of said meetings shall be given to each Director at least ten (10) 
days prior to the meeting, and shall state the time and place thereof. 

Special meetings of the Board of Directors may be called by the Chairman of 
the Board or, in the absence of the Chairman of the Board, by the Vice Chairman of 
the Board, and shall be called at the written request of three (3) members of the 
Board. Notice of such meeting to be given to each Director at least ten (10) days 
before such meeting, with specific statement of the business at the special meeting, 
and no other business except that specified in the call therefore may be transacted 
at such special meeting. 
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Any one or more members of the Board of Directors who is not physically 
present at a meeting may participate in a meeting of the Board of Directors, 
whether such meeting is a regular or special meeting, by means of a conference 
telephone or similar communications equipment or by electronic video screen 
communication allowing all persons participating in the meeting to hear each other 
at the same time and allowing each director to participate in all matters before the 
Board, including, without limitation, the ability to propose, object to, and vote upon 
a specific action to be taken by the Board. Participation by such means shall 
constitute presence in person at a meeting. 

Notice of a meeting of the Board, whether such meeting is a regular or special 
meeting, may be sent by regular mail, or by facsimile transmission or electronic 
mail where the director has provided the Secretary with the director's facsimile 
number or electronic mail address, as the case may be. 

Notice of a meeting need not be given to any director who submits a waiver of 
notice whether before or after the meeting, or who attends the meeting without 
protesting, prior thereto or at its commencement, the lack of notice to him or her. 
Such waiver of notice may be written or electronic. If written, the waiver must be 
executed by the director signing such waiver or causing his or her signature to be 
affixed to such waiver by any reasonable means including but not limited to 
facsimile signature. If electronic, the transmission of the waiver must be sent by 
electronic mail and set forth, or be submitted with, information from which it can 
reasonably be determined that the transmission was authorized by the director. 

Any action required or permitted to be taken by the Board may be taken 
without a meeting if all members of the Board consent to the adoption of a 
resolution authorizing the action. Such consent may be written or electronic. If 
written, the consent must be executed by the director by signing such consent or 
causing his or her signature to be affixed to such consent by any reasonable means 
including, but not limited to, facsimile signature. If electronic, the transmission of 
the consent must be sent by electronic mail and set forth, or be submitted with, 
information from which it can reasonably be determined that the transmission was 
authorized by the director. The resolution and the written consents thereto by the 
members of the Board shall be filed with the minutes of the proceedings of the 
Board. 

D. Independent Director - When used in these bylaws, "independent director" 
means a director who: (i) is not, and has not been within the last three years, an 
employee of the Corporation or an affiliate of the Corporation, and does not have a 
relative who is, or has been within the last three years, a key employee of the 
Corporation or an affiliate of the Corporation; (ii) has not received, and does not 
have a relative who has received, in any of the last three fiscal years, more than ten 
thousand dollars in direct compensation from the Corporation or an affiliate of the 
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Corporation (other than reimbursement for expenses reasonably incurred as a 
director or reasonable compensation for service as a director); and (iii) is not a 
current employee of or does not have a substantial financial interest in, and does 
not have a relative who is a current officer of or has a substantial financial interest 
in, any entity that has made payments to, or received payments from, the 
Corporation or an affiliate of the Corporation for property or services in an amount 
which, in any of the last three fiscal years, exceeds the lesser of twenty-five 
thousand dollars or two percent of such entity's consolidated gross revenues. For 
purposes of this paragraph, "payment" does not include charitable contributions. 

E. Quorum - Eight (8) members of the Board of Directors shall constitute a 
quorum at any regular or special meeting thereof. 

ARTICLE IV 
OFFICERS 

A. The officers of the Corporation shall be a Chairman of the Board, a Vice 
Chairman of the Board, a Secretary, an Assistant Secretary, a Treasurer, and an 
Assistant Treasurer, elected annually by the Board of Directors at a meeting of the 
Board of Directors held after the annual election of the Board of Directors, together 
with such additional officers as may be designated from time to time by the Board of 
Directors, to hold office until their respective successors shall have been duly 
elected. The Board of Directors shall have the power to fill any vacancy in the 
foregoing offices. Each and all officers of the Corporation must be a Director 
determined pursuant to Article III of these bylaws or an honorary director 
determined pursuant to Article VIII of these bylaws. 

B. The Chairman of the Board shall preside at all meetings of the Board of 
Directors and shall have general charge and direction of the business of the Board 
and be Ex Officio a member of all committees. He shall sign and execute all 
authorized bonds, contracts, deeds and other obligations in the name of the 
Corporation and shall perform such other duties as may from time to time be 
designated by the Board. He shall also perform all duties incident to the office of 
Chairman and such other duties as may be prescribed by the Board from time to 
time. He shall initiate, coordinate, and oversee the work of the officers and 
committees of the Corporation in order that its purposes may be promoted. The 
Chairman shall meet with the President/CEO periodically, and may delegate to the 
President/CEO his authority to execute contracts and other documents on behalf of 
the Corporation. 

C. The Vice Chairman of the Board may act for the Chairman of the Board in 
case of his absence or disability. 
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D. The Secretary shall ca use to be kept all of the records of the Corporation 
except the financial records, shall record the minutes of the meetings of the 
Corporation and of the Board, send out all notices of meetings, attest to the seal of 
the Corporation where necessary or required, and perform such other duties as may 
be prescribed by the Board or Chairman of the Board. The Secretary shall also keep 
or cause to be kept a current register of names and addresses of each member of the 
Corporation. 

E. The Assistant Secretary may act for the Secretary in case of his absence or 
disability. 

F. The Treasurer, acting with the Executive/Finance/Audit 
Committee of the Corporation, shall insure that a true and accurate accounting of 
the financial transactions of the Corporations is made and that such accounting is 
presented to and made available to the Board. 

G. The Assistant Treasurer may act for the Treasurer in case of his absence or 
Disability. 

H. Acceptance of appointment to the Board of Directors involves regular 
attendance at all Board meetings. The directorship of any appointed Director who is 
absent for two (2) successive meetings, without written explanation satisfactory to 
the Board, may be removed by Board Action. 

I. No employee or former employee of the Corporation or any affiliate of the 
Corporation shall serve as Chair of the Board or hold any other office of the Board, 
or serve as a director of the Corporation. 

ARTICLEV 
COMMITTEES 

A. Committees - There shall be constituted annually by appointment by the 
Chairman of the Board, to be approved by the Board, Committees of the Board 
designated Compliance Oversight, Directors, Executive/Finance/Audit, Governance, 
Investment, Management & Personnel, Property and Strategic Positioning. In 
addition, there shall be constituted annually by appointment of the Chairman, to be 
approved by the Board, a Committee of the Corporation designated Quality 
Assurance Performance Improvement. Only Directors are eligible to serve on 
Committees of the Board. Directors and non-Board persons are eligible to serve on 
Committees of the Corporation but only Directors determined pursuant to Article 
III shall have the right to make and second motions and vote in committees. 
Committees of the Corporation may not bind the Corporation. The duties of the 
several Committees shall be as follows: 
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Compliance Oversight - The Compliance Oversight Committee shall provide 
oversight for the compliance of the Corporation and ensure that the Corporation has 
adopted and implemented policies and procedures that will ensure compliance with 
all applicable laws, regulations, and policies. The compliance committee will review 
and address matters relating to the compliance program. In so doing, it will: 

• Assist the board of directors in fulfilling its responsibilities relating to 
legal and financial compliance with applicable laws, regulatory requirements, 
industry guidelines, and policies; 

• Provide a vehicle for communication between the board of directors 
and management with respect to compliance; and 

• Make recommendations to the board of directors that will assist the 
Corporation in conducting its activities in full compliance with applicable laws, 
regulations, policies and the Corporation's code of conduct. 

In addition, the Compliance Oversight Committee shall oversee the adoption, 
implementation of and compliance with the conflict of interest policy and 
whistleblower policy adopted by the Corporation. 

Only independent directors are eligible to serve on the Compliance Oversight 
Committee. 

Quality Assurance P erfor mance Improvement - The Quality Assurance 
Performance Improvement Committee shall provide oversight for the quality of care 
and services delivered by the Corporation and ensure that the Corporation has 
adopted and implemented policies and procedures that will ensure quality of care 
and optimal quality of life for the residents the Corporation serves. In so doing, it 
will: 

• Assist the board of directors in fulfilling its responsibilities relating to 
the provision of quality care and services and optimizing resident quality of life; 

• Provide a vehicle for communication between the board of directors 
and management with respect to quality; and 

• Make recommendations to the board of directors that will assist the 
Corporation in implementing quality initiatives. 

Directors - The committee will consist of a minimum of five Board members. 
It will be concerned with the effective perpetuation of the Board. Within this focus , 
the committee will: 
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A. Monitor attendance. 

B. Develop and maintain a Board Profile. 

C. Communicate with directors to maintain a pool of potential 
directors. 

D. Recommend to the Board candidates for directorship when 
vacancies occur. 

E. Recommend to the Board an annual slate of officers. 

F. Evaluate annually the participation of Board members. 

Executive/Finance/Audit Committee - The Executive/Finance/Audit 
Committee shall be composed of the Board Chairman, Vice Chairman, Treasurer, 
Assistant Treasurer, Secretary, Assistant Secretary, the chairs of the Committees of 
the Board and Committees of the Corporation, and no more than two (2) Directors, 
whether determined pursuant to Article III or determined pursuant to Article IX, 
appointed by the Board Chairman; provided, however, that only independent 
directors are eligible to serve on this Committee, and any director who is not an 
independent director but otherwise would be a member of this Committee shall not 
serve on this Committee. 

The Executive/Finance/Audit Committee is authorized to exercise all the 
authority of the Board, which may be lawfully delegated to it. 

The Executive/Finance/Audit Committee, to the extent that the law permits, 
has the full power of the Board to act for and bind the Corporation, except that the 
action of the full Board is required to hire or discharge the President/CEO and to fix 
his or her salary, to approve the budget and any modifications of the budget which 
results in an amount exceeding the total amount of the budget, or to commit the 
Corporation to any major construction or establishment of a new facility. 

The Executive/Finance/Audit Committee is authorized to approve the 
purchase of real property, provided that if such property would, upon purchase 
thereof, constitute all, or substantially all, of the assets of the Corporation, then the 
approval of the Board shall be required. In addition, the Executive/Finance/Audit 
Committee is authorized, to the extent permitted by law, to approve the sale, 
mortgage, lease, exchange or other disposition of the Corporation's real property, 
provided that if such property constitutes all, or substantially all, of the assets of 
the Corporation, then the approval of the Board shall be required. The 
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Executive/Finance/Audit Committee shall promptly report any such actions taken 
to the Board, and in no event after the next regularly scheduled meeting of the 
Board. 

The Executive/Finance/Audit Committee shall see to it that the proper 
budgetary plans are prepared by the President/CEO, and shall supervise the 
financial program, formulate and promulgate all plans for the support of the 
Corporation and perform such other tasks as may be necessary to the proper 
financing of the program, subject to the will and order of the Board of Directors. 

The Executive/Finance/Audit Committee shall further guide and direct the 
Corporation's interim accounting and financial reporting practices, evaluate 
adequacy and effectiveness of the system of internal accounting controls, and 
oversee any other matters relative to the Corporation's accounts and its financial 
affairs that the committee deems necessary. 

The Committee shall oversee the accounting and financial reporting 
processes of the Corporation and the audit of the Corporation's financial 
statements. The Committee shall annually retain or renew the retention of an 
independent auditor to conduct the audit and, upon completion thereof, review the 
results of the audit and any related management letter with the independent 
auditor. 

The Committee shall, in addition to those duties set forth in the preceding 
paragraph: 

(1) review with the independent auditor the scope and planning of the 
audit prior to the audit's commencement; 

(2) upon completion of the audit, review and discuss with the independent 
auditor: (A) any material risks and weaknesses in internal controls identified by the 
auditor; (B) any restrictions on the scope of the auditor's activities or access to 
requested information; (C) any significant disagreements between the auditor and 
management; and (D) the adequacy of the Corporation's accounting and financial 
reporting processes; 

(3) annually consider the performance and independence of the 
independent auditor; and 

(4) report on the Committee's activities to the board. 

The Executive/Finance/Audit Committee of UMH NY Corp. may perform the 
audit duties required by this section for the Corporation. 
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The Executive/Finance/Audit Committee shall meet regularly, keep records of 
its meetings, and submit such records to the Board at the next meeting of the 
Board. 

Six members of the committee shall constitute a quorum, and the action of 
said group shall be the action of the Executive/Finance/Audit Committee, provided, 
however, one of the six members must be either the Chairman or Vice Chairman of 
the Board. The committee shall meet at the call of the Chairman or any three 
members. 

Governance -The Governance Committee shall endeavor to institutionalize 
best practices in board governance for the Board to follow, to include making 
recommendations regarding the size and composition of the Board, addressing, 
without limitation, the absolute numbers of Board members and the committee 
structure. 

The Governance Committee shall also conduct an annual evaluation of the 
overall effectiveness of the Board. This evaluation, and resulting recommendations, 
shall address, but is not limited to: 

• 

• 

• 

• 

• 

• 

• 

• 

The Board's structure and composition; 

The Board's independence, commitment, and accountability; 

The Board's involvement in setting strategy for the organization and 
monitoring its execution; 

The Board's oversight of the CEO and monitoring of CEO succession 
planning; 

The Board's focus on the most critical issues and risks; 

The clarity between the roles of the Board and management; 

The adequacy of access to information, employees and experts in a 
timely manner; and 

The appropriateness of each of the committees of the Board and the 
functioning of the committees. 

The Governance Committee shall establish, monitor, and recommend the 
purpose, structure and operations of the various committees of the Board, as well as 
the qualifications and criteria for membership on each committee and, as 
circumstances dictate, make any recommendations regarding periodic rotation of 
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directors among the committees and recommend any term limitations of service on 
any committee. 

As may be appropriate, the Governance Committee may make 
recommendation to the Board for the creation of additional committees or the 
elimination of committees. 

The Governance Committee will develop and recommend to the Board a set of 
corporate governance guidelines and keep abreast of developments with regard to 
corporate governance to enable the Committee to make recommendations to the 
Board in light of such developments as may be appropriate. 

The Governance Committee shall oversee the development and 
implementation of an effective orientation program for new members of the Board. 

The Governance Committee shall ensure that an effective CEO succession 
plan is in place and will assess and recommend to the Board a successor to the CEO 
in the event of a vacancy in the position, unless the Board designates another 
committee for this purpose. 

Investment - The Investment Committee shall have at least three (3) 
members. 

The Investment Committee's responsibilities shall include, without 
limitation, the following: 

• Determine the investment risk tolerance of the Board and incorporate 
such risk tolerance into the investment policies recommended to the Board. 

• Prepare proposed investment policies for the consideration of the 
Board and present and recommend such proposed investment policies to the Board 
for approval. 

• Recommend to the Board the necessary structure of personnel, 
constituents, custodians, contractors, agents, and information sources necessary or 
desirable to accomplish the investment objectives and goals of the Board. 

• Obtain and analyze reports received from the investment managers 
and/or custodians on a quarterly basis and provide such reports and other reports 
deemed necessary or desirable by the Committee to the Board to enable and ensure 
that the Board and the Committee members fulfill their fiduciary responsibilities. 

• Report to the Board at each regularly scheduled meeting of the Board . 
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• Repeat the above procedures as often as deemed necessary by either 
the Board or the Committee. 

• Annually review the investment policies of the Board and present any 
recommended changes to the Board for consideration. 

• Perform such other activities, responsibilities, and duties pertaining to 
the investment of the funds and assets owned by the Corporation as are assigned to 
the Committee by the Board. 

• Promptly inform the Board regarding all significant matters 
pertaining to the investment of the assets. The Board shall be kept apprised of 
major changes in investment strategy, portfolio structure, market value of the 
assets, and other matters significantly affecting the investment of the assets. The 
Board shall also be informed promptly of any significant changes in the ownership, 
affiliation, organizational structure, financial condition, or personnel staffing of 
managers and/or custodians of the investment portfolio. 

• Periodically review relationships with brokers and custodians 
established and maintained by corporate staff to insure that no conflicts of interest 
are present which could compromise the execution of best judgment. 

• Periodically review fees paid for services of brokers, custodians, and 
managers. 

Management and Personnel - The Management and Personnel Committee 
shall cooperate, advise and consult with the President/CEO with regard to members 
of the staff, matters of employment, and all matters pertaining to the efficient, 
economical and charitable operation of the program, and act in an advisory capacity 
in all matters of policy and service. 

Property - The Property Committee reviews and makes recommendations 
with respect to the maintenance of the grounds, fences, drives, gardens, lawns, 
buildings, furnishings, and such machinery and appliances as may be necessary for 
the proper care and uses of the Corporation upon any real property owned by the 
Corporation. Such committee shall also see that the buildings, roads, fences and all 
appurtenances are kept in the best possible condition, subject to the order of the 
Board of Directors. 

Strategic Positioning- Become as knowledgeable as practicable about the 
various kinds of programs available in the field of care for the elderly, levels of care, 
and the market in the communities we presently serve, and those we may expand 
into. Implement this knowledge by review of existing programs in facilities other 
than those of the Corporation, noting advantages and disadvantages. Keep alert for 
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innovations, new programs or projects. Visit other facilities, attend seminars, take 
advantage of learning opportunities as appropriate. Coordinate knowledge and 
experience gained with the Corporation's management staff, to assure best use of 
such information toward developing new programs and/or expansion of those in 
existence. Knowledge may also be helpful in preventing problems that have 
occurred in facilities other than the Corporation's. 

B. Other Committees - The Chairman of the Board shall appoint such other 
committees or sub-committees, or otherwise, as may be required from time to time. 

C. Attendance by Telephone, etc. -Any one or more members of any committee 
who is not physically present at a meeting may participate in such meeting of such 
committee, whether such meeting is a regular or special meeting by means of a 
conference telephone or similar communications equipment or by electronic video 
screen communication allowing all persons participating in the meeting to hear 
each other at the same time and allowing each member to participate in all matters 
before the committee, including, without limitation, the ability to propose, object to, 
and vote upon a specific action to be taken by the committee. Participation by such 
means shall constitute presence in person at a meeting. 

Notice of a meeting of a committee, whether such meeting is a regular or 
special meeting, may be sent by regular mail, or by facsimile transmission or 
electronic mail where the member has provided the Secretary with the member's 
facsimile number or electronic mail address, as the case may be. 

Notice of a meeting need not be given to any member who submits a waiver of 
notice whether before or after the meeting, or who attends the meeting without 
protesting, prior thereto or at its commencement, the lack of notice to him or her. 
Such waiver of notice may be written or electronic. If written, the waiver must be 
executed by the member signing such waiver or causing his or her signature to be 
affixed to such waiver by any reasonable means including but not limited to 
facsimile signature. If electronic, the transmission of the waiver must be sent by 
electronic mail and set forth, or be submitted with, information from which it can 
reasonably be determined that the transmission was authorized by the member. 

Any action required or permitted to be taken by any committee may be taken 
without a meeting if all members of the committee consent to the adoption of a 
resolution authorizing the action. Such consent may be written or electronic. If 
written, the consent must be executed by the member by signing such consent or 
causing his or her signature to be affixed to such consent by any reasonable means 
including, but not limited to, facsimile signature. If electronic, the transmission of 
the consent must be sent by electronic mail and set forth, or be submitted with, 
information from which it can reasonably be determined that the transmission was 
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authorized by the member. The resolution and the written consents thereto by the 
members of the committee shall be filed with the minutes of the proceedings of the 
Board. 

ARTICLE VI 
RELATED PARTY TRANSACTIONS 

As used in these bylaws, "related party transaction" means any transaction, 
agreement or any other arrangement in which a related party has a financial 
interest and in which the Corporation or any affiliate of the Corporation is a 
participant. 

As used in these bylaws, "related party" means (i) any director, officer or key 
employee of the Corporation or any affiliate of the Corporation; (ii) any relative of 
any director, officer or key employee of the Corporation or any affiliate of the 
Corporation; or (iii) any entity in which any individual described in clauses (i) and 
(ii) of this subparagraph has a thirty-five percent or greater ownership or beneficial 
interest or, in the case of a partnership or professional corporation, a direct or 
indirect ownership interest in excess of five percent. 

As used in these bylaws, "key employee" means any person who is in a 
position to exercise substantial influence over the affairs of the Corporation, as 
referenced in 26 U.S.C. § 4958 (f) (1) (A) and further specified in 26 CFR § 53.4958-
S(c), (d) and (e), or succeeding provisions. 

As used in these bylaws, "relative" of an individual means his or her (i) 
spouse, ancestors, brothers and sisters (whether whole or half blood), children 
(whether natural or adopted), grandchildren, great-grandchildren, and spouses of 
brothers, sisters, children, grandchildren, and great-grandchildren; or (ii) domestic 
partner as defined in section twenty-nine hundred ninety-four-a of the public health 
law of the State of New York. 

The Corporation shall not enter into any related party transaction unless the 
transaction is determined by the Board to be fair, reasonable and in the 
Corporation's best interest at the time of such determination. Any director, officer 
or key employee who has an interest in a related party transaction shall disclose in 
good faith to the Board, or an authorized committee thereof, the material facts 
concerning such interest. 

With respect to any related party transaction involving the Corporation and 
in which a related party has a substantial financial interest, the Board of the 
Corporation, or an authorized committee thereof, shall: 
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(1) Prior to entering into the transaction, consider alternative transactions 
to the extent available; 

(2) Approve the transaction by not less than a majority vote of the 
directors or committee members present at the meeting; and 

(3) Contemporaneously document in writing the basis for the Board or 
authorized committee's approval, including its consideration of any alternative 
transactions. 

No related party may participate in deliberations or voting relating to 
matters set forth in this Article; provided that nothing in this Article shall prohibit 
the Board or authorized committee from requesting that a related party present 
information concerning a related party transaction at a Board or committee meeting 
prior to the commencement of deliberations or voting relating thereto. 

Notwithstanding anything herein to the contrary, no loans, other than 
through the purchase of bonds, debentures, or similar obligations of the type 
customarily sold in public offerings, or through ordinary deposit of funds in a bank, 
shall be made by the Corporation to any of its directors or officers, or to any other 
corporation, firm, association or other entity in which one or more of the 
Corporation's directors or officers are directors or officers or hold a substantial 
financial interest. 

ARTICLE VII 
PRESIDENT/CEO 

The Board shall, upon proper nomination of the Management and Personnel 
Committee, select a President/CEO to act as the executive head of the Corporation. 
He shall also perform such duties as shall be assigned to him by the Board of 
Directors. 

In no event shall the President/CEO, or any person being considered for such 
position, participate in the vote or deliberation regarding his or her compensation, 
other than to provide the Board or any committee with information as background 
or answer questions at a Board or committee meeting at the Board's or committee's 
request prior to the commencement of deliberations or voting relating thereto. 

ARTICLE VIII 
AMENDMENTS 

These Bylaws may be amended: (a) by a majority vote of the Board of 
Directors, meeting after ten (10) days prior notice to all Directors, of the time and 
place of such meeting and stating the purpose thereof, which amendment or 
amendments, if so adopted by the Directors, shall be submitted to the next annual 
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membership meeting of the Corporation for approval or disapproval: or (b) by a 
majority vote at a Membership meeting, called as hereinabove set forth . 

ARTICLE IX 
HONORARY DIRECTORS 

1. Honorary Directors of the Board are the same persons serving as honorary 
directors of The Methodist Homes for the Aging of the Wyoming Conference in the 
State of New York. 

2. Honorary Directors will have all the rights and privileges of a Director 
appointed pursuant to Article III of these By-Laws, except the right to make and 
second motions and the right to vote. 

ARTICLE X 
INDEMNIFICATION 

If a director, officer or committee member of the Corporation is made a party 
to any civil or criminal action or proceeding in any matter arising from the 
performance by such director, officer or committee member of his or her duties for or 
on behalf of the Corporation, then, to the full extent permitted by law, the 
Corporation, upon affirmative vote of the board of directors, a quorum of directors 
being present at the time of the vote who are not parties to the action or proceeding, 
or if such a quorum is not obtainable, upon the written opinion of independent legal 
counsel that such action is appropriate, shall: 

(1) Advance to such director, officer or committee 
member all sums found by the board, so voting, or found by independent legal 
counsel, as the case may be, to be necessary and appropriate to enable the director, 
officer or committee member to conduct his or her defense, or appeal, in the action 
or proceeding; and 

(2) indemnify such director, officer or committee 
member for all sums paid by him or her in the way of judgments, fines, amounts 
paid in settlement, and reasonable expenses, including attorneys' fees actually and 
necessarily incurred, in connection with the action or proceeding, or appeal therein, 
subject to the proper application of credit for any sums advanced to the director , 
officer or committee member pursuant to clause (1) of this Article. 

NOTE: 
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WRITTEN CONSENT 

OF THE 

MEMBERS OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

Pursuant to Section 614 of the 

New York Not-for-Profit Corporation Law 

The undersigned, constituting all of the Members of The Grace View Manor Nursing Home 

Corporation (the "Corporation"), a New York not-for-profit corporation, do hereby consent to the 

adoption of, and do hereby adopt, the following resolutions by this consent (this "Consent") in lieu of a 

meeting: 

RESOLVED, that dissolution is in the best interest of the Corporation and the 

Corporation shall voluntarily dissolve; and be it further 

RESOLVED, that the Plan of Dissolution attached to this Consent is hereby approved; and 

be it further 

RESOLVED, that any officer of the Corporation and/or the President and CEO of the 

Corporation are hereby authorized and directed to execute and deliver such Plan of Dissolution and 

proceed with the Plan of Dissolution subject to all of the terms, conditions and provisions therein, and 

take all actions necessary or desirable to dissolve the Corporation; and be it further 

RESOLVED, that any officer of the Corporation and/or the President and CEO of the 

Corporation are hereby authorized to execute, perform and deliver the said Plan of Dissolution and any 

and all petitions to the New York Attorney General, requests for approval to the Public Health and 

Health Planning Council and New York State Department ofTaxation and Finance, a Certificate of 

Dissolution, agreements, instruments and other documents necessary or desirable to dissolve the 

Corporation, and to take such other and further action as may be necessary or desirable to dissolve the 

Corporation; and be it further 

RESOLVED, that this Consent may be executed in counterparts, each of which shall be 

considered an original and all of which together shall be considered one document. 

The Secretary of the Corporation shall file this Consent in the minutes and proceedings of the 

Corporation. 

IN WITNESS WHEREOF, the undersigned, constituting all of the Members of the Corporation, 

have executed this Consent effective as of the date set forth below. 

Dated: February 26, 2020 
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Edwin Betz 

Christina Boyd 

Carol Coleman 
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Melissa Drabo 

Robert W. Hall 
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Kathy Colling 
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Melissa Drabo 
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Maryann Johnson 
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Robert S. Montgomery, Jr. 

Rosanne Mulligan 
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WRITTEN CONSENT 

OF THE 

DIRECTORS OF 

THE GRACE VIEW MANOR NURSING HOME CORPORATION 

Pursuant to Section 708 of the 

New York Not-for-Profit Corporation Law 

The undersigned, constituting all of the Directors of The Grace View Manor Nursing Home 

Corporation (the "Corporation"), a New York not-for-profit corporation, do hereby consent to the 

adoption of, and do hereby adopt, the following resolutions by this consent (this "Consent") in lieu of a 
meeting: 

RESOLVED, that dissolution is in the best interest of the Corporation and the 

Corporation shall voluntarily dissolve; and be it further 

RESOLVED, that the Plan of Dissolution attached to this Consent is hereby approved; and 

be it further 

RESOLVED, that any officer of the Corporation and/or the President and CEO of the 

Corporation are hereby authorized and directed to execute and deliver such Plan of Dissolution and 

proceed with the Plan of Dissolution, subject to all of the terms, conditions and provisions therein, and 

take all actions necessary or desirable to dissolve the Corporation; and be it further 

RESOLVED, that any officer of the Corporation and/or the President and CEO of the 

Corporation are hereby authorized to execute, perform and deliver the said Plan of Dissolution and any 

and all petitions to the New York Attorney General, requests for approval to the Public Health and 

Health Planning Council and New York State Department of Taxation and Finance, a Certificate of 

Dissolution, agreements, instruments and other documents necessary or desirable to dissolve the 

Corporation, and to take such other and further ac;tion as may be necessary or desirable to dissolve the 

Corporation; and be it further 

RESOLVED, that this Consent may be executed in counterparts, each of which shall be 

considered an original and all of which together shall be considered one document. 

The Secretary of the Corporation shall file this Consent in the minutes and proceedings of the 

Corporation. 

IN WITNESS WHEREOF, the undersigned, constituting all of the Directors of the Corporation, 

have executed this Consent effective as of the date set forth below. 

Dated: February 26, 2020 

E 
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 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, on this 29th 
day of June 2023, approves the filing of the Certificate of Dissolution of The Grace View Manor 
Nursing Home Corporation, dated February 26, 2020. 



To: 

From: 

Date: 

Subject: 

Kathy Marks 
General Counsel 
Division of Legal Affairs 

Jason Riegert, Deputy Director 
Bureau of Program Counsel 

May 5, 2023 

Proposed Dissolution of New York Congregational Nursing Center 

The attached package was prepared by Vincent DiCocco for the Division of Legal Affairs.  
Relevant background material has been included. 

I have reviewed the package and find it acceptable. 

If you approve, please sign the memorandum and kindly return the package to Vincent DiCocco 
for further processing. 

Thank you.  

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



To: Michael Stelluti 
Division of Health Facility Planning and Development 

Colleen Leonard, Executive Secretary 
Public Health and Health Planning Council 

From: Vincent DiCocco, Senior Attorney 
Bureau of Program Counsel 
Division of Legal Affairs 

Date: May 5, 2023 

Subject: Proposed Dissolution of New York Congregational Nursing Center 

Please include this matter on the next Establishment and Project Review Public Health and 
Health Planning Council agenda. 

The attachments relating to the matter include the following: 

1) A Memorandum to the Public Health and Health Planning Council (PHHPC) from Kathy
Marks, Department of Health General Counsel;

2) A November 21, 2022, electronic letter to the PHHPC requesting dissolution from
Connor Blancato, Consultant to New York Congregational Nursing Center;

3) A draft Verified Petition, to be signed by Thomas Bettridge, Director of New York
Congregational Nursing Center after the Department of Health and PHHPC approval
seeking the State Attorney General’s approval for the filing of the Applicant’s Certificate
of Dissolution;

4) A proposed Plan of Dissolution of New York Congregational Nursing Center;

5) The Certificate of Incorporation and subsequent amendments of New York
Congregational Nursing Center;

6) The Amended and Restated Bylaws of The New York Congregational Nursing Center;

7) The December 29, 2021, Resolutions of the Member of New York Congregational
Nursing Center, to approve the dissolution; and

8) The December 29, 2021, Resolutions of the Board of Directors of New York
Congregational Nursing Center, to approve the dissolution.

Attachments.  

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



[Type here] 

cc: J. Corvino



To: Public Health and Health Planning Council 

From: Kathy Marks, General Counsel 

Date: May 5, 2023 

Subject: Proposed Dissolution of New York Congregational Nursing Center 

New York Congregational Nursing Center (‘The Corporation’) requests Public Health and Health 
Planning Council (‘PHHPC’) approval of its proposed dissolution in accordance with the 
requirements of Not-For-Profit Corporation Law (‘NPCL’) § 1002(c) and § 1003, as well as 10 
NYCRR Part 650. 

The Corporation is a New York not-for-profit corporation incorporated on May 6, 1991, with the 
stated purpose to become the licensed operator of a Residential Health Care Facility located at 
10 Acre Place, Binghamton, NY 13904. On December 31, 2020, the Corporation sold 
substantially all of its assets, at which time skilled nursing operations conducted under the 
Corporation ceased. Because the Corporation has concluded operations and gone dormant, its 
Board of Directors believe it is in the best interests of the Corporation to dissolve.   

On December 29, 2021, both the sole member (New York Congregational Community Services) 
and the Board of Directors of the Corporation approved and authorized dissolution and 
authorized the filing of the Certificate of Dissolution on February 26, 2022. 

The Corporation has no assets or liabilities.  

Attached is a request electronic letter from Connor Blancato on behalf of the Corporation, a 
proposed Verified Petition to the Attorney General, a Plan of Dissolution, a proposed Certificate 
of Dissolution, the Corporation’s Certificate of Incorporation with current amendment, Bylaws 
and Resolutions of the member as well as the Board of Directors authorizing the dissolution.  

There is no legal objection to the proposed Verified Petition, Plan of Dissolution, and the 
Certificate of Dissolution, and it is in legally acceptable form.  

Attachments 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 
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Leonard, Colleen M (HEALTH)

From: Connor Blancato <CBlancato@hseny.com>

Sent: Monday, November 21, 2022 12:55 PM

To: Leonard, Colleen M (HEALTH)

Cc: Erin Durkin

Subject: New York Congregational Nursing Center - PHHPC Consent to Dissolve

Attachments: B4 - NYCNC - Certificate of Dissolution- executed.pdf; NYCNC - Petition to AG to 

Dissolve v3.docx

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown senders or 

unexpected emails. 

 

Good Afternoon Colleen,  

 

We are representing the New York Congregational Nursing Center (NYCNC) in a petition to the Attorney 

General’s office for an Approval of the Certificate of Dissolution. In relation to the petition to dissolve, we 

would like to request a consent to the dissolution from the Public Health and Health Planning Council. PHHPC 

previously approved the sale of the NYCNC’s assets, and now that NYCNC has no assets, this is the last step to 

winding up the entity.  

 

Attached, please find for your review,  

- A draft of the Petition to Dissolve.  

- An executed Certificate of Dissolution.  

 

Please let us know if you have any more questions or comments.  

 

Thank you very much,  

 

Connor Blancato  

 

 

 

Connor Blancato 
Associate* 
  

Hirschen Singer & Epstein LLP 
902 Broadway, 13th Floor  
New York, New York 10010  
Direct: (646)-887-2950  

Fax: (212) 302-8536  
 
*Not Yet Admitted   

 

 

  

 

This e-mail is sent by a law firm and contains information that may be privileged and confidential. If you 
are not the intended recipient, please delete the e-mail and all attachments and notify us immediately. 

 

 You don't often get email from cblancato@hseny.com. Learn why this is important  

HIRSCHEN SINGER 
& EPSTEIN LLP 
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__________________________________________x 
In the Matter of the Application of,   : 
       : 
NEW YORK CONGREGATIONAL   : 
NURSING CENTER     : 
       : VERIFIED PETITION 
       : 
for Approval of Certificate of Dissolution  : 
pursuant to Section 1002 of the Not-for-Profit :  
Corporation Law     : 
__________________________________________x 
 
NEW YORK STATE ATTORNEY GENERAL 
Charities Bureau - Trusts & Estates Section 
120 Broadway, 3rd Floor 
New York, NY 10271-0332 
 
 NEW YORK CONGREGATIONAL NURSING CENTER, having its principal office at 

151 Maple Street, Brooklyn, New York 11225 (“Petitioner”), by its attorneys, Hirschen Singer & 

Epstein LLP, respectfully shows: 

 

1. Petitioner is a corporation formed pursuant to the Not-for-Profit Corporation Law of the 

State of New York (the “N-PCL”).  A copy of Petitioner’s certificate of incorporation, which was 

filed on January 25, 1994 and all amendments thereto and a copy of Petitioner’s bylaws are 

attached hereto as Exhibit A. 

 

2. The names, titles and addresses of Petitioner’s directors and officers are: 

 

       

Name  Title  Address 

Kendall Christiansen 
Chairperson 151 Maple Street,  

Brooklyn, New York 11225 
 

Michael Robinson Secretary/Treasurer 151 Maple Street,  
Brooklyn, New York 11225 
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Dr. Esther Siegel 
 
 

Vice Chairperson 151 Maple Street,  
Brooklyn, New York 11225 
 

Dr. Margaret L. McClure 
Director 151 Maple Street,  

Brooklyn, New York 11225 
 

Michael Sharp 
Director 142 Union Steet,  

Brooklyn, New York 11231 
 

Thomas Bettridge Director 315 St. Johns Place, Apt 5E,  
Brooklyn, New York 11238 

 

3. The purpose of the Corporation is to provide, on a non-profit basis, nursing home facilities 

and services for the accommodation of convalescents or others who are not acutely ill and not in 

need of hospital care, where no adequate housing exists for such groups, and to these ends to plan, 

construct, erect, build, acquire, alter, reconstruct, rehabilitate, own, maintain, and operate a nursing 

facility and non-occupant services program pursuant to the terms of the Public Health Law.  

 

4. Petitioner is a charitable corporation. 

 

5. The Board of Directors of Petitioner met pursuant to duly given notice on December 29, 

2021 at which meeting a quorum was present and all of the members of the Board of Directors of 

Petitioner voted adopt a Plan of Dissolution (the “Plan”) and authorized the filing of a Certificate 

of Dissolution in accordance with Section 1002 of the N-PCL.   

 
6. The sole member of Petitioner is New York Congregational Community Services, a New 

York not-for-profit corporation (the “Member”).  The Board of Directors of Member approved the 

Plan by unanimous vote at a meeting on December 29, 2021, proper notice of which was given 

and at which a quorum was present.   

 

7. A certified copy of the Plan approved by the Board of Directors of Petitioner and the Board 

of Directors of the Member is attached hereto as Exhibit B. 

 
8. The Petitioner has no assets or liabilities.   

 



3 
 

9. The Corporation shall request the approval from the Public Health and Health Planning 
Council before Dissolution 

 
10. With this Petition, the original Certificate of Dissolution is being submitted to the Attorney 

General for approval pursuant to Section 1002 of the N-PCL.

 

 

[Signature page to follow] 

 

  



 
 

                WHEREFORE, Petitioner prays for approval of the Certificate of Dissolution of 

New York Congregational Nursing Center, a not-for-profit corporation, pursuant to the Not-for-

Profit Corporation Law Section 1002. 

 

Dated: _______, ____, 2022   

Hirschen Singer & Epstein LLP 

Attorneys for Petitioner, New York 

Congregational Nursing Center 

 

 

By:__________________________________ 

Erin M. Durkin, Esq.  

902 Broadway, 13th Floor 

New York, New York 10010 

(212) 819-1130 

 

 
 
 
 
 
 
 
 
  



 
 

VERIFICATION  

STATE OF NEW YORK ) 
    ): ss: 
COUNTY OF _______ ) 
 

THOMAS BETTRIDGE, being duly sworn, deposes and says: he is the DIRECTOR of 

Petitioner, New York Congregational Nursing Center; that he has read the foregoing Petition and 

knows the contents thereof; and that the same is true to deponent’s own knowledge except as to 

the matters therein stated to be alleged upon information and belief, and as to those matters, 

deponent believes them to be true. 

This verification is made by deponent because New York Congregational Nursing Center 

is a not-for-profit corporation, and deponent is an officer thereof, to wit its DIRECTOR 

 

 _______________________ 
 THOMAS BETTRIDGE 

Sworn to before me this  
___ day of ___________, 2022 
 
 
_______________________ 
Notary Public 



CERTIFICATE OF DISSOLUTION 
OF 

NEW YORK CONGREGATIONAL NURSING CENTER 
 

PURSUANT TO 
SECTION 1003 OF THE NOT-FOR-PROFIT CORPORATION LAW 

 
 

 
THE UNDERSIGNED, for the purpose of dissolving a corporation pursuant to Section 

1003 of the Not-for-Profit Corporation Law of the State of New York, hereby certifies: 
 

ARTICLE I 
 

The name of the corporation is NEW YORK CONGREGATIONAL NURSING 
CENTER and is hereinafter referred to in this Certificate of Dissolution as the “Corporation”. 
 

ARTICLE II 
 

The Certificate of Incorporation of the Corporation was filed by the Department of State 
on January 25, 1994. The Corporation was formed under the Not-for-Profit Corporation Law of 
New York State. 

 
ARTICLE III 

 
The name and address of each officer and director of the Corporation is: 

  
Name of Officer Address 

Kendall Christiansen, Chairperson  
  151 Maple Street,  

Brooklyn, New York 11225 
 

Michael Robinson, Secretary/Treasurer   
  151 Maple Street,  

Brooklyn, New York 11225 
 

Dr. Esther Siegel, Vice Chairperson  
  151 Maple Street,  

Brooklyn, New York 11225 
 

Dr. Margaret L McClure, Director  
  151 Maple Street,  

Brooklyn, New York 11225 
 

Michael Sharp, Director 
142 Union Steet,  

Brooklyn, New York 11231 
 

Thomas Bettridge, Director  
315 St. Johns Place, Apt 5E,  
Brooklyn, New York 11238 

   



   
ARTICLE IV 

 
The dissolution was authorized by a unanimous vote of the Board of Directors of the 

Corporation and approved by a unanimous vote of the Board of Directors of the sole member of 
the Corporation.  

 
ARTICLE V 

 
 The Corporation elects to dissolve. 
 

ARTICLE VI 
 
 At the time of dissolution, the Corporation is a charitable corporation. 

 
ARTICLE VII 

 
 The Corporation filed with the Attorney General a certified copy of its Plan of 
Dissolution. 
 

ARTICLE VIII 
 
 The Corporation will file a petition for Approval of the Certificate of Dissolution with the 
Attorney General with the original certified Plan of Dissolution. 

 
ARTICLE IX 

 
 When the Board of Directors authorized and approved of the Plan of Dissolution, the 
Corporation had no assets or liabilities and did not hold any assets required to be used for a 
restricted purpose. 

 
ARTICLE X 

 
 Prior to filing this Certificate of Dissolution with the Department of State, the 
endorsement of the Attorney General will be attached. 
 
 

(signature page follows) 
 
 
 
 

 



IN WITNESS WHEREOF, the undersigned has duly executed this Certificate and affirms 
that the statements contained herein are true under the penalties of perjury this __ day of __ 

2022 

~~~Y.. 
Name: Thomas Bettrid{e' 
Title: Director 

[Signature Page - Certificate of Dissolution - NYCNC] 



 
 
 
 
 
 
 
 

CERTIFICATE OF DISSOLUTION 
OF 

NEW YORK CONGREGATIONAL NURSING CENTER 
 

PURSUANT TO 
SECTION 1003 OF THE NOT-FOR-PROFIT CORPORATION LAW 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

HIRSCHEN SINGER & EPSTEIN LLP 
902 Broadway, 13th Floor 

New York, New York 10010 
Attn:  Russell A. Kivler, Esq. 

 
 
 
 
 



State of New York } 
Department of State} 

ss: 

I hereby certify that the annexed copy has been compared with the original document in the custody of the 
Secretary of State and that the same is a true copy of said original. · 

WitnessmyhandandsealoftheDepartmentofState.on · November 21, 2005 

Specia!Deputy&cretaryo/S.ff!!e. 

DOll-1266 (9/05) 
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CSRTI,PICA-TB 9F· INCORPORATION 

. ~{__· ~4_, O_ ~--2 5 0 ?..~-~-"-~ 
CONGREGATIONAL NURSING" CEm:'ER 

Under Section 4~2 of the Not-for-Pi:.ofH; Co;c:poral'.1ort· Law---· 

.The undersigned incorpoi:ator hereby fo~ms a corporation 

und.er the- Not-for-Profit Corporfij;.ion . La1,.r of tl;ie Stat,e. of New 

.York: -

1.. The name of the Cor-poration is NEW YORK 

CONGREGATIONAL NURSING CENTER. 

2. The Corporation is a corporation as defined in 

~rnbparagraph (a) (S} of Section 102 of the Not-for-Profit 

Corporation Law. 

3.- .. The. pux:poses.-:::-.e.o- be promoted and carried out and 

the activities to be conducted by the corporation are as follows: 

(a) To provide, on a non-pro-f-"it basis, nursing 

home facilities and services for the accommodation of 

convalesce~ts or other persons who are not acutely ill and not in 

need of hospital care, where no adequate housi,ng exists for such 
), 

groups, pursuant to Section 232 of th~ National Housing Act, as 

amended, and to these ends to plan, construct, erect, build, ;,ic

quire, alter, reconstruct, rehabilitate, own, maint<1i,n and, 

operate a nursing home facility and non-occupant servicf'!s pl-ogran1 
"I 

pursuant l:o the terms and provisions of the Public HP.al th r,.i.w; 



(b} To apply for, obtain and contract with any 

Federal agency or department for a direct loan or loans or other 

financial assistance for the provision of nursing care and 

lleaft·h:relai:ea ·~rvtces· ·and""tliifl:fevelopffl'enc. -aff"d'. eonsn:-uction of a 

nursing home facility; 

(c) To purchase, receive., hold, lease or other

wise acquire and to sell, convey, e_xcl'iange, mortgage, lease or 

oth~wise· trade in real or personal property of every kind and 

description or any interest therein; 

{d) To raise funds by borrowing, by subscription, 

. by gift or other lawful mearis from individuals, l.ocal govern

mental -~p~iee, corporations, associations or organizations and to 

administer such funds solely to further the purposes of the 

corporation; 

(e) To accept subventions from members or non

members on terms not inconsistent with .the Not-for-Profit 

Corporation Law and to issue certifi·cat.~s therefor; and 
r 

4. Notwithstandlng any other provisions hereof I th& 

Corporation shall not be operated for profit and no part of the 

income or net earnings of t"he Corporat.ion shall be diet-ri.butable 

to, or sha1 I inure to the benefit- of. any dit.-ector or office:r of 



·:....,~. -- . .:_'!.'3~ -
. ··-; 

the c&rporation or any private ·individual {except that reasonabl~ 

compensation may be paid for• se..r'V'ic:es. re~dere~ to- or for -the 

Corporation); arid no direet.or or· officer -of the Corporatiorr-·"O't' 

.. ~~'j1:_~vaCe i:3--e.1-¥!mial •S'hCilll-..be ·en.€:(tl.e.d. to' sha;-e -~~.~_-the:==-afs: -~--~---·
tribution of any of the . corporate. asset;s ' on t_hii dlss.olut.ion of 

. . .. - ·''"·......:; . . ... . 
t_he Corporation. No substantial part _of Sbe -~cti;.i.ties of ihe 

. . 
Corporation ·.shall be th~-- carrying on of p£opaganda·6r -bthet-wise 

.,at~empting to -influence legislation and 'the ·corporation shall not

participat~ .Qr intervene in any political·· campaign on behalf of 

any candidate for public office. 

5. The· CorpQ.rat,ion shall haye all the · powers and 

·privileges which· by the laws of the State of New York is or may 

hereafter be con:~_erE_e.d:·,:t:ipon--co!Pm:_-~ft...ons. wj,thout:.,. capital stock. 

Wi~hout lim-i.ting the foregoing, the Corporation shall have the 

power to d~and perform all acts reasonably necessary to 
• 

accomplish the purposes· of the ·corporation, including the 

execution of a ~egulatory Agreement with tlie Secretary of Housing 

and urban Development, acting by and through .the Federal Housing 

Commissioner, and of such other· instruments and undertakings as 

may be .nerces'.tra'z:y' to enable ~11._e Corpora~!on to secure the beriefft.'s 

of financing with the assistance o,f mortgage insurance under the 

provisions of the National Housing Act. Such Regulatory Agree-

ment and other instruments and undertakings shall remain binding 

upon the Corporation, its' successors and assigns, so long as a 

mortgage on the Corporation's property is insur.ed or held by the 
"' 

secretary of Housing and Urban Development. 



6. The corporation shall not have or issue shares of 

stock or pay dividends. 

7 ." · · The ~corpot'at-i-mt · -sh~H-···b~ -a Type· B-· corporat io.n ~s 

'described :i:n -parag1."apltt· {b~ of Secti=·-201 of" the Not-for-Profit 

Corporc1...t.ion Law. 

8. The office o!: th;;-· Corporation is to be locat~"'d in 

the COUl}tY of Kings, State Of .New Yofk. 

9, The period of du~ation of the Corporatiop shall be 

two years £ram the d~te of filing of the Certificate of Inc:orp.oration 

with the Department o~ State. 

10. The Corpora~ion shall have no members. The 

affairs of the Corporation shall be managed by a Board of 

Directbrs. With the exception of the initial Board of Directors, 

the number, the term of office and the manner of appointment· ot 

such Board of Directors shall be as set forth in the By-Laws of 

the Corporation; The initial Board of Directors shall consist of 

four Directors, which Directors shall hold office until a new 

Board bf Directors is appointed as provided in the By-Laws of the 

Corporation .. The names and addresses of the initial Directors of 

the Corporation are: 

The Reverend Arthur Wells 

Betty J. Smith 

Kendall S. Christ.iansen 

Address 

147-10 41st Avenue 
Apartment .~6 - O 
Flushing, New York 11355 

129 Columbia Heights 
Apartment 53 <' 

Brooklyn, New York 1~201 
•.":\ 

151 Maple Street ,... 



"'· (." ., 
.. · .. 

--£4 · ..... _....,.,. 
tr ~ r ._ 

• •• • r _.,. ........... .._....,... •-' __ .... :-7.:..-•.,.....,,.,. ... .-... •- • f"-•1/" 

·-~ ..... ~-i:irc:5bJ(.fytf, LNew~"tork 1n~s 

John a. Howey ' . ·42·Slocum·Crescent 
· Forest llil:ls, New Yotk 1.i:ns • 

lJ.. Upon the iiquidat.(o'n. or - dissolution of the 

corporati~~ or -the. winding·' up_ of it~. §,J~fr§l, tlie balan~e of all 

mo?ey and ·other property. held- by tl}:e: C~~o_rati-en, . afte.x:.- paymen·t 

of all debts. ·ana ··obli·g-attonf:i' of- lihe · Cbr.poratio,r, shall be 

distribut:ed, except as otherwise · 1.;rovideq .. b.y ):aw, to an 

organil1:atiop or organizations .ll§.$.8-"2-E>~~. _in Section 501 {c) {3) <1 of 
. -

the Internal Revenue Code ·uf ·1986,· as -~me~ded, and the 
e, . • ' 

regulations prom,ulgated thereunder, as t!iey may be amended from 

time to" time, and whose purposes i_nclude one or mor·e of the 

f:11,1~pcse-s ·_set forth in subparagra;;w (a) of Paragr,aph 3 hereof . 
. ¢ ' •. 

12. The secre~ary o·f St'ite "is des±gnli!fted -as ~he--~t; 

of tr~e· Corporatio~·upon who~roc~.ss against it ·ray be served. 

The post office ot<idress of the C'orpor"':_tion to. which the Secretary 

of Stat;e shall mai~ a copy of a-ny notice required by law _is 123 

• · · ... r;Irtde'ri Boulevard, Brooklyn,, New York 11226. 

13. The Corporation" may indemnify any director, 

--~'U:_c_g_ or e',?_p;oyee. ma~e a pa'.rty qr t~reatened to be made· ~rty 
. . . - . - ~ .· ····-......---·~ 

.., to any threatened, pending or compl-eted act.ion, suit ""'"3!"ll'=''"lp!f'!;'l1;295'e,....~-~-~..,"~-,., .. -.., 
~ 

ing in accordance with the applicable provisions of. tho.o Not-fen--

Profit Corppratlon Law, as the same may be am~nd~d fn)m time t-o 

time. 

14. The 1 ncorporalm-: oE th~ Corporal ton is a. nalm·,~1 

p~rson over the age of 18 years . 

.... 



- ... 

.. 

~.,,. me:Qt, t.qat the statements. inade · _in t:he foregoing_ _ _£~rt_~ficate of 

Incorporat:l:'on of-• New, Y9~k CongregationiH· Nur!3ing Cente:1; 'are· true. 

Dated tni~ 6th day of 
December, :).993 

STATE OF NEW YORK) 
--=---> as. , 

COUNTY OF NEW. YORK) 

.. .,...--5n this \ii:h' &.y ·o:(71:5ece'-iru:fer, 199-3, bef'?re .IJIB personally 
·- ••--,~ . '• -· ....... _,_, --=,,. 

appeared Peter G. Bergmann, ·to •i--;;~~wn-;--to me to ·be the 
. . Pr . 

·:pers9_n-~h.o ~e_xe.cuted the foregoing Certificate oJ· ·Incori:ioration of 
+. -- ··-----------------· ··- ------":.,' 

New York Congreg_ati~na"i -Nure:i.ng C"e'ri:t~r ami· he duly acknow;J,.edg~1. 

to me that he executed th~ same. 

My Commission Expires :rtbru.a"d -3_ lfff-f 

' 

. 



::~ .... ·. 
., .Ms •. Maraena:M. -Farris 

CadwaliK!er~ wlckersham '"Taft" 
100 Maiden Llsne ~-
New Y~rk-/ NY 10038 .. 

Re: 

~ __ .,. ... -··Dear Ma-• ..F-arri-at ~- . Q ,.-

•AFT~ '.,l:HQ~~and_.Iffl~.'l'~TI~ -~nd itf.a:c~~~~~nc~ with~---·. -
--,,. action :taJc~R a.t..:...a.,:~'t!f .:ike -~1-tG- Ha~m.-· cowicii. ·held·- on . 

the 24-tb day of Sept~~l §§,::;: .t:: .. bet:i!iJ5y .. J~,..-t;~ry that :tlte Public 
Health: Council consents to.the ~iling of tli• Certificate of·. 

_ In~o~~~ion of New York C6ngregational Nursi~g Center, dlted 
~-------D~ember- ·6;·· 199:3.~ · . . ~ · ~ • · - . . ~-

Sincfi!rely, --

-~~• ~ ~-~ 
·-: . ~--.,.....,:.__ ~- ~ 

Karen s .- Wcua:terv4l t ·" 
~e~uttve Secretary 

1 
..... 
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CBRTIFXCATl!C OF INCORPORATION 

OF . 

NEW YORE: CONGR!:GAJ'IONAL NURSING G:N"JZ]l 

Under Section· 402 of the Not-fo~-Profit Corporation Law 
I . 

BILLED 
..,. ......... 



State of New York } 
Department of State} 

ss: 

I hereby certify that the annexed copy has been compared with the original document in the custody of the 
Secretary of State and that the some is a true copy of said origil'laL · 

WitnessmyhandandsealoftheDepartmentofState.on November 21, 2005 

D08-1266(9/05) 
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CJ:RTIPICA'l'li Of .uma:>1IDT 
or TJm . 

CSRTUICA':t'II OJ'. DICORPO~ 0, . 
~ NIM YOH COIRJU~T%0kll WCJUDIG cwru . 
- UNDER SJ:CTION ~Q3 or 'ffll WO'l'-P()lt-PltOJ'n' ~ I.a.w 

· J;III The umienigned certHies: . ~ 940 32-40 I;>() SJ/ 
-WC:C· 1. Th~ name of • the corporation is New Yorlc 
::, Congregationaii. Nursing Cent;_~~ (t}l'& •corpo-:r<\tion~) . 

# ft 2. The · certificat$ of inccµ:po:ra.t.ion of the 
~ Corporation was filed by the Dep&.rtmant of etate -Qn. ~an.uary- 25, 

1994, under the Not-for-Profit Corporation Law of the State of 
New York. · ----~----~ • -----·---~ 

3. · The Corpor.atlion is a corporation 011 defi.J:te.d in 
subparagraph (a) l5) of Section l02 of the Not•for-Prqfit 
Corporation Law and is a Type B corporAtion as def1Md in s.e-ctioa 
201 of that law. 

·," 

4. The co:v.poration desigmlte&1 · the Secretary of St.•te 
of the State of New York as its agent upon whom. proc-e-u ag,a.iruit 
i.t may be served. The post office addre.ss to which thf9 S.Cre:ta.ry 
of State ahall mail a ~opy of any frocees served upon him o.r Mr 
1s as follows: c/o. the Corporation, 123 Linde-It Boule~rdt 
Brooklyn, New York 11226. 

s. The certificate of incorporAticn ia hereby a~ 
aa follows to incorporatf t•x exemption language raquir'ff by the 
Internal R'e'venue Servi~e: • 

a. To add the following language to the Internal 
Revenue Code provisions already contained in :paragraph 4, 

" ' 
"Notwithstanding any other proviaions of th_i• 
certifi~te of ~tlCO!;'pOntt-ieA;·• the 
organi~ation is organized exclw,ively for one 
or . l1I0'1"f!"- of the purposes aa speelrilill ifi 
section SOllcl (3) of the Internal R~u• 
Code of 1954, and shall not carry on any 
activit.ie• not permitted to f;>e carried on ~y 
an organization exempt from Federal itfoOffl!e 
tax under I.R.C. Section !!Ollc! (3) or 
corre,aponding pro1rieion11 of any ~t 
Federal tax laws." 

£. Thli! above 111men~nt to the eertiU-rete Qf 
,ncorporat ion was a\.lthoriaed by a written con.eat •1~ ~ t.ffll 
Jnco.rporator-. There are no members of tllCOX'd or ~R 
whose sub8criptlon has bo~n acc•pted. · 

l 



.. 
r hereby aff1ni: under tbl!J penaltie:• of 

perJui:y, that the statements ·ma.de in the foregoing Certificate 
·of Am~ndment of the certificate of Inqpx-poration of Rav York 
Congregational Nursin9 center are true. -

Dated this 21st day of 
March, 199-4 

STATE OF NEW YORK l 
) as.: 

COUNTY OF NEW ~ORKl_, 

ere&:.·~~~-
Peter G. Bergmann 
Incorporator 

On thia 21st day of March, 1994, before me personally 
dppeared Peter G. Bergmann, to me known and known to me to bathe 
person who exacuted the foregoing Certificate of Kmendment of tru!! 
Certificate of Incorporation of New York Congre9ational N\ln1ing 
Center and he duly acknowledg'ed to me that he executed the ■.itm:e, 

Notary public 

My Commission Expires: fCc~ ~M• 
-r4:rJe--
~ill ---:=t'tdl--Q,:::.21:w11,....,..,.._,, 
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State of New York } 
Department of State} 

ss: 

I hereby certify that the annexed copy has been compared with the original document in the custody of the 
Secretary of State and that the same is a true copy of said original. · 

Witness my hand and sea/ of/he Department of State.on November 21, 2005 

DO,S-1266 (9/05) 
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The undersigned, .being the . President a.t\d $.m:!~eta.ry, 
reape.ctively, of New York Congregational Nursin~ Center, hereby 
certify; 

· 1. The natne of the corporation is New Yorl: 
Congregational Nursing Center (the "Co~:.:iltion•l. 

2. The certificat~ of incorporati~~ of the 
Corporation was filed by the Department of StAte on Jan~ary 25, 
1994, under the Not-for-Profit Co:rporation Law of the St;at11 of 
New York. The .first certificete of amendft'\ent to the certific~te 
of incorporation was filed by the Department_ of' State on March 
24, 199.. . .... ·- .. .. . ... 

3. The Cc,irporation_ ia a corporation as defined in 
subparagraph (a) (5) of Section 102 of the Not-for-Profit 
corporation Law and is a Type B corporation a& defined in Section 
201 of that law. 

4. 
as follow■: 

The certificate of incorporation is hereby amended 

{a) Article! 9 of said · cc!lrtifica.te of 
incorporation, which sets forth a duration of the corporation of 
two y=r• from the date of filin~ of the Certificate ot 
Incorporation with the Department cf State, ie h&reby deleted in 
its entiraty and the following Article 9 is inserted in ic• place 
and stead and ,na11 read aa follows:. 

''9. The duration of tha Cor.,.:,ration 
ehall be perpetwtl .... 

(b) The following proviaicms ■hall be added to 
the certificate of incorporation a9 a new Article 15. ~,e,e 
provisions are :i:-equ!red by the U. s. t>epai:<tm~nt of Housing and 
Urban Development, Office of Hou•ing, Federal Housing 
Comm.iP!Sion•r: 

"15. 

Cal The Co'rporlltion is h·x;.evocably dedicated 
t:o and operl.\ted exclusJ.vely for, non~praf-it purpoaea, a,nd nn part 
nf the income or assets of the Corporation •hd 1 be diatribut-r>r, 
1·0, rior inur~ i..o th@ benefit nf, any incUvidual." 

"{b) In the event of th• dia•olution of thi, 
('.orpora1•ion or the winding up· of it• affairs, o:r; othet· 
1 iquidati.on of its asaeta, thf" ~or.poration• • property ahnll not 

( 
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be conv«yed -t.e--c~•nU:ati~n. ¢:r .. t:•~ QJ:'. opera~ fQC' :pt"QJ!'.!t: or 
to any ~•!dual fot-· 10 .. -i;mm: -~bfl 'faiJ:t-· -m,.tj;ct .v.lut ·, ot ~ 
propert:y, and all '-•••t.a ~1,JiUig .--:«O:♦t" · tAi pi~ c>t the 
Corpontion:a_ dabta •b&li-be CQtl.""d, ot dUtr~ed Ol\ly "\:cl ua. 
o:i;:-ganhation or org-anb:ati0n11i oi-nt~ •'qd. -~~'i;~ for r:ioA-prafit 
pu~••• aitttila.;r to· tboee :of t}let· ·eot11ot"•·U0i), P-Xmd4A4r h0:WJ!Jmr:
that the Co?;poration shall at all t-- hav• th• power to COtl.,,.y .ot> 
any o:r all of 'its property to the S•cntary' Qf ~in, an4 ~ .. 
Davelopnent or hi.,/he:r nornin•e.-" · ·· ~ 

"Cc) The directo:r:s of· the Corporation shal),. 
a•rve,-without co~~ation." 

"(d) So. lcr:;~ .,. ----~---·-~,::t:,gfg!t . ~ the 
CQ.tporation 1 ., pcoperi:y is .'inim!"e'q · or--::fi~ld _-by .. tjut Socr.etary of .. 
Housing and Urban Development, t~ese Art~cle• u.y'not be am.anded 
without the prior writtiiin i.pprov«l of ••id Secretary.• _ 

s. The «tbove amendllentil to ~- · ~Uic.t-e · of 
incorporation were author~zed by a \lllanimou• ~itten cona.x:tt of 
the .Board of Direotc;1rs .· There are no -.mber• of recoi.-4 eUgi.l::il• 
to vote or aubacribars whose sull•cription h•• been •coopted; • · 

6. The Corpora~ion de■igmr.taa th• Secr•t~ry of State 
of the stat.e ot Ns;; York as its agent upon whoG1 prooe•• agai1111t .. ,_ 
it: TU.Y be flerved. Thepost oftiuo:_addrH• to which. tlHt Seeratary 
~ .. .st,r.t.e •hall m-il a copy of· ,ny prooetls ,e:r:va.d upon hi'm. ·or lw.¥' 
is •• followe; ·. c:/o the ~orporation; 1.23 Linden Boulevard., · 
Brooklyn, N•w YOl:'k 1~226. 

we hereby affirm , 1.,nder the penaltiu of perjuz:y, th&t 
the atatement■ made in the foregoing second C.:rtifica.t• ot. 
Amendment of the Certificiat;.e of rnoo:rp~~t.i,on of NH Yorlt 
congregational Nuraing CenteJ:" are true-. 

Dated thi• 19t~ day of 
June, 1995 ·· 

Kendall S. ChiilltiilU.iiill 
President 

a.J. mit 
• Secntary 
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July 13, ,. l.995 .. 

Ms·: Marsena M. "Fards - _.- ·-·····-··-······ ~· 
Cadwal~der, w;cJcersham & Taft 
100 M~~den Lane · 
New Yor~, .. NY 10038 

.. 
Re: Certificate of Amendment ot the Ce~tificate of Ihcorporation 

.of. New York congr-egational liJurs:f.ng· Center 

Dear Ms. Farris~ 

AFTER INQUIRY ahd INVESTISA'l'ION. and· in accord.an~ w~th 
act.ion taken at a meeting of the .Public Iiealth Council held uu 
the 24th day qf September, 1993,. I_-herebr ce:rt~fy that the'PIJ.blio 
Health Council cons~tc to the• filing -o-f -the . Certifie1',te ·o:f 
Amendment to the certificate of Incorporation of Ne'W York 
Congregational Nyrsing. Ceiitei:\"aited::-June 'l!I·, "'"1"gg5":-·" .. 

~inc.-my, . 

~~~~ 
Farer!' S. Westervelt 
Z."i:ecutive. Secr&tary'' 
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STATE OF NEW YORK 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been compared with the 
original document in the custody of the Secretary of State and that the same 
is a true copy of said original. 

Rev. 06/07 

WITNESS my hand and the official seal of the 
Department of State, at the City of Albany, on 
August 27, 2008. 

Paul LaPointe 
Special Deputy Secretary of State 
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CERTIFICATE OF AMENDMENT OF THE 
CERTIFICATE OF INCORPORATION 

OF . 
N'EW YORK CONGREGATIONAL NURSING CENTER • 

UNDER SECTION 803 OF THE 
NEW YORK STATE NOT-FOR-PROFIT CORPORATION LAW 

I, the undersigned, being the Chairperson of NEW YORK CONGREGATIONAL 
NURSING CENTER, do hereby certify that: 

1. The name of the corporation is NEW YORK CONGREGATIONAL 
NURSING CENTER (hereinafter referred to as the "Company"). 

2. The Certificate of Incorporation of the Company was filed by the Department of 
State on January 25. 1994, under the Not-For-Profit Corporation Law of the State of New York. 
The first certificate of amendment to the certificate of incorporation was filed by the Department 
of State on March ·24, 1994, and the second certificate of amendment to the certificate of 
incorporation was filed by the _Department of State on July 14, 1995. 

3. The Company is a corporation, as defined in subparagraph (a)(S) of Section 102 
of the Not-For-Profit Cm:poration Law and is a Type B Not-For-Profit Corporation as defined in 
Section 201 of the Not-For-Profit Corporation Law. 

4. Thecurrenttenth paragraph of the Certificate oflncorporation is as follows: 

IO. The Corporation shall have no members. The affairs of the Co~ration 
shall be managed by a Board of Directors. With the exception of the initial Board of Directors, · . 
the number, the term of office and the manner of appointment of such Board of Directors shall be 
as set forth in the By-laws of the Corporation. The initial Board of Directors shall consist of four 
Directors, which Directors shall hold office until a new Board of Directors is appointed as 
provided in the By-Laws of the Corporation. The names and addresses of the initial Directors of 
the Corporation are: 

The Reverend Arthur Wells 

Address 

147-10 41st Avenue 
Apartment 6-0 

080826000367 



. ' 

• 

Betty J. Smith 

Kendall S. Christiansen 

John B. Howey 

Flushing, New York 11355 

129 Columbia Heights 
Apartment 53 
Brooklyn, New York 11201 

I 51 Maple Street 
Brooklyn, New York 11225 

42 Slocum Crescent 
Forest Hills, New York 11375 

5. The tenth paragraph of the Certificate of Incorporation of the Company shall be 
amended so that its first sentence, which states that the Company shall have no members, is 
hereby deleted in order to permit the Company to, at its option, have one or more members. No 
other language is being added to or substituted for any of the reroa.ining existing language in the 
tenth paragraph of the Certificate oflncorporation. 

6. The Secretary of State is hereby designated by the Company as the agent upon 
whom process against it may be served. The post office address of the Company to which the 
Secretary of State shall mall a copy o;f any process against the Company served upon him/her is 
c/o the Company, 135 Linden Boulevard, Brooklyn. New York 11226 . 

7. This Ailiendment to the Certificate of Incorporation of the Company was duly 
authorized by the consent of a majority of the members of the entire Board of Directors of the 
Company, voting in person at a meeting duly called and held for that purpose on the 21st day of 
June, 2007, there being no members entitled to vote thereon. 

IN WITNESS WHEREOF, the undersigned has duly executed this Certifica1e and affirms 
that the statements contained herein are true under the penalties of perjury this 20th day of 
December, 2007. 

By: Kendall Christiansen, 
Chairman of the Board of Directors 
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AMENDED AND RESTATED BY-LAWS 

OF 

NEW YORK CONGREGATIONAL NURSING CENTER 

ARTICLE I 

NAME, SEAL AND OFFICES 

Section 1. Name. The name of this corporation shall be New York Congregational Nursing 
Center (the "Corporation"). 

Section 2. Seal. The Board of directors of the Corporation (the "Board") may, at its 
pleasure, obtain a seal for the Corporation which may be in whatever form is desired by the 
Board. 

Section 3. Offices. The Corporation may have offices in such places as the Board may from 
time to time determine or the purposes of the Corporation may require. 

ARTICLE II 

MEMBERSHIP 

Section 1. Qualification. The Corporation shall have one member. The sole member of the 
Corporation shall be New York Congregational Community Services, a New York not-for-profit 
corporation ("NYCCS"). The board of directors of NYCCS shall exercise the Corporation's 
membership rights and obligations. NYCCS is referred to herein as the "Member." 

Section 2. Meetings. There shall be an annual meeting of the Member, which shall be held 
on such date and at such time and place as are designated by the Member. Special meetings of 
the Member may be called at any time by the Member or as specified in the by-laws of the 
Member. 

ARTICLE III 

BOARD OF DIRECTORS 

Section 1. Powers and Duties. The Board shall manage and control the affairs and property 
of the Corporation. All corporate powers, except such as are otherwise provided for in the 
Certificate of Incorporation, these By-Laws, or the laws of the State of New York, shall be and 
hereby are vested in and shall be exercised by the Board. The Board may, except as otherwise 
provided by the laws of the State of New York, delegate to committees of its own number, or to 
officers of the Corporation, such powers as it may see fit. 



Section 2. Number and Election; Term of Office; Removal; and Resignation. 

a. Number and Election. The Board shall consist of at least three (3) but no 
more than seven (7) directors. The number of directors may be fixed from time to time by the 
Member. No decrease in the number of directors shall serve to diminish the term of any director 
then in office. The directors shall be elected at the annual meeting of the Member. A vacancy on 
the Board arising at any time and from any cause may be filled for the unexpired term by the 
Member. 

b. Term of Office. The terms of office of all directors shall expire at the next 
annual meeting of the Member following their election and, in any event, each director shall 
continue in office until his or her successor shall have been elected and qualified or until his or 
her death, resignation or removal. All directors are eligible for unlimited reelection. 

c. Removal. Any director may be removed with or without cause by the 
Member. 

d. Resignation. Any director may resign at any time by giving written 
notice of such resignation to the President/CEO of the Corporation. 

Section 3. Annual Meeting; Notice. The annual meeting of the Board shall be held at a date, 
time and place fixed by the Board. Notice of the date, time and place of such annual meeting 
shall be given in such form as the Board may determine. 

Section 4. Special Meetings; Notice. A special meeting of the Board may be called at any 
time by the President/CEO or any director. Notice of the date, time and place of such special 
meeting shall be given to all directors in such form as the Board may determine. Except as 
otherwise provided in these By-Laws, any business may be transacted at any duly called Board 
meeting. 

Section 5. Regular Meetings; Notice. Regular meetings of the Board shall be held at least 
three times annually upon the call of the Chairperson of the Board after consultation with the 
other directors. Notice of the date, time and place of such special meeting shall be given to all 
directors in such form as the Board may determine. 

Section 6. Quorum. At all meetings of the Board, a majority of the entire Board shall 
constitute a quorum for the transaction of business. 

Section 7. Action of the Board. The action of a majority of the directors present at any 
meeting at which a quorum is present shall be the act of the Board, except as otherwise provided 
by these By-Laws. Any member of the Board may participate in a meeting thereof by means of a 
conference telephone or similar device by which all persons can hear all other persons 
participating in the meeting at the same time. Any Board action may be taken without a meeting 
if all members of the Board consent in writing. 

2 



Section 8. Adjournment. At any meeting of the Board, whether or not a quorum is present, a 
majority of the directors present may adjourn the meeting to another time and place. At any such 
adjourned meeting at which a quorum is present, any business may be transacted which might 
have been transacted at the meeting as originally called. 

Section 9. Organization. At all meetings of the Board, the Chairperson of the Board, or, in 
his or her absence, the Vice Chairperson shall preside. The Secretary of the Board shall act as 
secretary at all meetings of the Board. In the absence of the Secretary, the presiding officer shall 
appoint any person to act as secretary of the meeting. 

Section 10. Compensation. Directors shall serve without compensation for their services as 
such. 

ARTICLE IV 

BOARD OFFICERS 

Section I. Board Officers. The Chairperson, Vice Chair, Secretary, and Treasurer shall be 
responsible for the function and oversight of the Board and are collectively referred to hereafter 
as the "Board Officers". Each Board Officer must be a director of the Corporation. Any two or 
more Board Offices may be held by the same individual, except the offices of Chairperson and 
Secretary. No instrument to be signed by more than one Board Officer may be signed by one 
person in more than one capacity. 

Section 2. Election Term of Office Qualifications and Removal. The Board Officers shall be 
elected at the annual meeting of the Board. Each shall be elected for a term fixed by the Board, 
unless otherwise specified in these By-Laws, and each shall serve until his or her successor shall 
have been elected and qualified, or until his or her death, resignation or removal. Any Board 
Officer may be removed, with or without cause, by a vote of a majority of the directors then in 
office. 

Section 3. Vacancies. Any vacancy in any office arising at any time from any cause may be 
filled for the unexpired term by a majority vote of the directors then in office. 

Section 4. 

(a) 

(b) 

(c) 

Chairperson. The Chairperson shall: 

preside at all meetings of the Board; 

perform all duties prescribed by the Board from time to time; and 

serve as an ex-officio voting member of all committees of the Corporation. 

Section 5. Vice Chairperson. In the absence of the Chairperson, or in the event of his or her 
inability or refusal to act, the Vice Chairperson shall perform the duties of the Chairperson and, 
when so acting, the Vice Chairperson shall have the same authority, responsibility, and 
obligations as the Chairperson. The Vice Chairperson shall perform such other duties as from 
time to time may be assigned by the Chairperson or Board. 

3 



Section 6. Secretary. The Secretary shall: 

(a) keep, or cause to be kept, the minutes of all meetings of the Board, record 
attendance of the directors at each meeting, and give all notices to the directors that may be 
required by these By-laws or by statute; 

(b) be the custodian of the books and corporate seal of the Corporation, and keep and 
affix the corporate seal as required; and 

(c) 

Section 7. 

perform all duties incumbent to the office of Secretary. 

Treasurer. The Treasurer shall: 

(a) ensure that the finances of the Corporation are handled in an honest and prudent 
manner, and that its books, records, accounts, and finances are maintained in a timely, complete 
and accurate manner in accordance with sound accounting practices and principles and all 
applicable law; 

(b) oversee the selection and engagement of an independent certified public 
accountant and auditor of the Corporation; and 

( c) perform all other duties and acts incident to the office of the Treasurer. 

ARTICLEV 

CORPORATE OFFICERS 

Section 1. Corporate Officers. The President/CEO and Vice President/CFO shall be 
responsible for the implementation of the policies of the Corporation and are collectively 
referred to hereafter as the "Corporate Officers". The Corporate Officers are the officers of the 
Corporation under Section 713 of the NPCL. 

Section 2. Election Term of Office Qualifications and Removal. The Corporate Officers 
shall be elected at the annual meeting of the Board. Each shall be elected for a term fixed by the 
Board, unless otherwise specified in these By-Laws, and each shall serve until his or her 
successor shall have been elected and qualified, or until his or her death, resignation or removal. 
Any Corporate Officer may be removed, with or without cause, by a vote of a majority of the 
directors then in office. No Corporate Officer is required to be a member of the Board. 

Section 3. Vacancies. Any vacancy in any office arising at any time from any cause may be 
filled for the unexpired term by a majority vote of the directors then in office. 

Section 4. President/CEO. The President/CEO shall be the chief executive officer of the 
Corporation, responsible for the day-to-day management and direction of the Corporation. In 
exercising the day-to-day management responsibility over the Corporation, the President and 
CEO shall: 

4 



(a) implement the Policies of the Board and prepare an annual report and an annual 
budget for review and approval by the Board; 

(b) hire, promote, discipline, and discharge staff; and 

( c) represent the Corporation at internal and external meetings and proceedings, and 
perform all duties customarily incident to the office of the President and CEO. 

Section 5. Vice President/CFO. The Vice President/CFO shall: 

(a) keep and maintain adequate and correct accounts of the Corporation's properties 
and business transactions, including accounts of its assets, liabilities, receipts, disbursements, 
gains and losses. The books of account shall at all reasonable times be open to inspection by any 
director; 

(b) deposit all money and other valuables in the name and to the credit of the 
Corporation; 

(c) disburse the Corporation's funds m accordance with the policies of the 
Corporation; 

( d) render to the President/CEO and the directors, whenever they so request, an 
account of all his or her transactions as Vice President/CFO and of the Corporation's financial 
condition; and 

(e) 
Board. 

Section 1. 

have any other powers and performs any other duties that are prescribed by the 

ARTICLE VI 

CONFLICT OF INTEREST POLICY 

Conflict of Interest. 

(a) The directors, Board Officers, Corporate Officers and senior staff of the 
Corporation are expected and required to discharge their duties in good faith in the best interests 
of the Corporation without creating an impropriety or the appearance of impropriety. 

(b) The directors shall not participate in the consideration of any matter that in fact, 
or in appearance, involves a conflict between the interests of the director and the interests of the 
Corporation, nor may a director use privileged information that he or she has gained in the 
course of service to the Corporation for personal benefit or gain. 

(c) During the director's term, or within one year of its end, the director or any 
related person, or entity, shall not engage in any dealings with the Corporation that in fact, or in 
appearance, benefits the director or related person or entity. This provision shall not prevent a 
director or related person or entity from providing goods and services to the Corporation 
voluntarily without charge. 
5 



ARTICLE VII 

COMMITTEES 

Section 1. Executive Committee and Other Standing Committees of the Board of Directors. 
The Board, by resolution adopted by a majority of the entire Board, may designate from among 
its members an Executive Committee and other Standing Committees to consist of the 
Chairperson and at least two other directors. Each member of the Executive Committee and any 
Standing Committees, other than the Chairperson, shall serve at the pleasure of the Board, which 
shall also have full discretion in determining the number of members of the Executive 
Committee and Standing Committees. The Executive Committee shall have and may exercise all 
of the powers and authority of the Board, to the extent allowed by applicable New York law, but 
shall be required to notify the full Board of any actions it takes or decisions made, other than 
those in the ordinary course of operations, within a reasonable time thereafter. Standing 
Committees shall have the powers specifically provided in the resolutions creating them which 
are not inconsistent with New York law. 

Section 2. Committees of the Corporation. The Board may, from time to time and by a 
majority vote of the directors then in office, appoint committees for any purpose and may 
delegate to each such committee such powers as the Board may deem appropriate and which are 
not inconsistent with New York law. In appointing a committee of the Corporation, the Board 
shall appoint the chair of the committee, shall specify the term of the committee's existence, and 
shall define the committee's powers and duties. Each committee shall consist of at least one 
director and shall have the power to further delegate such powers if the Board so provides in 
appointing the committee. 

Section 3. Quorum. A majority of all of the members of the Executive Committee, any 
Standing Committees, or any other committees established by the Board shall constitute a 
quorum at any meeting thereof. 

Section 4. Procedures. Procedures of the Executive Committee, any Standing Committees, 
and any other committees shall be governed by rules fixed by the Board. All committee members 
shall serve at the pleasure of the Board. 

ARTICLE VIII 

AGENTS AND REPRESENTATIVES 

The Board may appoint such agents and representatives of the Corporation with such 
powers and to perform such acts or duties on behalf of the Corporation as the Board may see fit, 
so far as may be consistent with these By-Laws, and to the extent authorized or permitted by law. 
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ARTICLE IX 

CONTRACTS, LOANS, CHECKS, BANK ACCOUNTS, AND INVESTMENTS 

Section 1. Contracts. The Board, except as otherwise provided in these By-Laws, may 
authorize any officer or agent to enter into any contract or to execute and deliver any instrument 
in the name of and on behalf of the Corporation. Such authority may be general or confmed to a 
specific instance. Unless authorized by the Board pursuant to this Article IX, Section 1, no 
officer, agent or employee shall have any power or authority to bind the Corporation by any 
contract or engagement, or to pledge its credit, or render it liable pecuniarily, for any purpose or 
to any amount. 

Section 2. Banks; Checks. The Board shall from time to time and as necessary select such 
banks or depositories as it shall deem proper for the funds of the Corporation. The Board shall 
determine who shall be authorized from time to time on the Corporation's behalf to sign checks, 
drafts or other orders for the payment of money. 

Section 3. Investments. The funds of the Corporation may be retained in whole or in part in 
cash, or may be invested and reinvested from time to time in such property, real, personal or 
otherwise, or stocks, bonds or other securities. 

ARTICLEX 

INDEMNIFICATION 

Section 1. In General. The Corporation shall indemnify each member of its Board, as 
described in Article III hereof; each of its Board Officers, as described in Article IV hereof; each 
of its Corporate Officers as described in Article V hereof; any employee designated for 
indemnification by the Board; and each person serving at the request of the Corporation as a 
trustee, director or officer of another corporation, partnership, joint venture, trust or other 
enterprise (hereinafter all referred to more generally as "directors and officers"), for the defense 
of civil or criminal actions or proceedings, whether or not brought by or in the right of the 
Corporation, in a manner and to the fullest extent now or hereafter permitted by the Not-For
Profit Corporation Law of the State of New York. Such indemnification shall include the 
advancement of expenses. 

Section 2. Applicability. Every reference in this Article X to directors and officers of the 
Corporation shall include every director and officer thereof or former director and officer 
thereof. The right of indemnification herein provided for shall be in addition to any and all rights 
to which any director or officer of the Corporation otherwise might be entitled, and the 
provisions hereof shall neither impair nor adversely affect such rights. 
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ARTICLE XI 

FISCAL YEAR 

The fiscal year of the Corporation shall be the calendar year. 

ARTICLE XII 

AMENDMENTS 

The Member shall have the sole power to make, alter, amend and repeal the By-Laws and 
Certificate of Incorporation of the Corporation. 

ARTICLE XIII 

LIMITATIONS 

Notwithstanding any other provision of these By-Laws, no director, officer, employee or 
representative of the Corporation shall take any action or carry on any activity by or on behalf of 
the Corporation not permitted to be taken or carried on by an organization (i) exempt from 
Federal income tax under I.R.C. §50l(a), as an organization described in I.R.C. §50l(c)(3) and 
(ii) contributions to which are deductible under I.R.C. §170(c)(2). 

* * * * 
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RESOLUTIONS OF 
THE BOARD OF DIRECTORS 

 
OF  

NEW YORK CONGREGATIONAL COMMUNITY SERVICES 

December 29, 2021 
______________________ 

The following resolutions were adopted at a meeting of the New York Congregational 
Community Services (the “Corporation”), proper notice of which was given to, or waived by, each 
of the Directors, and at which a quorum was present: 

WHEREAS, the Corporation is a corporation formed pursuant to the Not-for-Profit 
Corporation Law of the State of New York (“N-PCL”), and was formed as a Type B corporation 
under Section 201(b) of the N-PCL; and 

WHEREAS, the Corporation is the sole member of New York Congregational Nursing 
Center, a New York not-for-profit corporation duly organized and validly existing under the N-
PCL and formed as a Type B corporation with similar purposes to the Corporation (the 
“Petitioner”); and 

WHEREAS, the Petitioner desires to adopt a Plan of Dissolution (the “Plan”), pursuant to 
which the Petitioner will be dissolved; and 

WHEREAS, the Petitioner has no assets or liabilities; and  

WHEREAS, pursuant to Section 1003 of the N-PCL, the Petitioner intends to submit a 
Verified Petition for approval of the Plan to the Attorney General of the State of New York (the 
“Attorney General”), which petition shall include an executed certificate of dissolution pursuant 
to Section 1003 of the N-PCL (the “Certificate of Dissolution”); and 

WHEREAS, the Petitioner shall request a consent to dissolution from the New York State 
Department of Taxation Finance (“NYS DOF”); and 

WHEREAS, the Petitioner shall submit the Certificate of Dissolution with the Attorney 
General endorsement and NYS DOF consent to the New York State Department of State for filing; 
and   

WHEREAS, the Corporation has reviewed the Plan and has approved the transactions 
contemplated herein NOW THEREFORE, BE IT  

RESOLVED, the Board of Directors of the Corporation, the sole member of Petitioner, 
hereby authorizes and directs the Petitioner to (i) adopt the Plan, (ii) submit the Verified Petition 
and executed Certificate of Dissolution to the Attorney General, (iii) upon receipt of an endorsed 
Certificate of Dissolution from the Attorney General, submit the Certificate of Dissolution and all 
required approvals and attachments (including the NYS DOF consent) to the New York State 
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Department of State for filing (items (i) through (iii), the “Dissolution Actions”); and hereby 
accepts, approves and ratifies all acts taken by the officers and directors of the Petitioner and their 
appointed and retained representatives, agents, consultants, advisors, and counsels in, inter alia, 
conceiving, planning, analyzing, modeling, drafting, documenting, directing and implementing the 
Dissolution Actions; and be it further  

 RESOLVED, that each of the officers of the Corporation, be, and each of them hereby is, 
authorized and directed, in the name and on behalf of the Corporation, to execute and deliver all 
agreements, documents and instruments that are required to effectuate the Dissolution Actions, the 
execution thereof by such officer or such other authorized signatory to be conclusive evidence of 
the approval by such officer or other authorized signatory of such agreements, documents, and 
instruments; and be it further 
 
RESOLVED, that action by any of the officers of the Corporation, acting on behalf of the 
Corporation, and any person or persons designated, appointed, or retained and duly authorized so 
to act by any such officer of the Corporation, to do and perform, or cause to be done and performed, 
or to execute and deliver, or cause to be executed and delivered, in the name and on behalf of the 
Corporation acting in its individual capacity, any and all such other ancillary, collateral, additional 
or supplemental documentation, including but not limited to notices, requests, demands, or 
directions; consents, approvals, acceptances, appointments, applications, or waivers; certificates, 
affidavits, or other further assurances; other agreements, instruments amendments, or 
modifications, under organizational seal of the Corporation if required, as they, or any of them, 
may deem to be necessary or advisable in order to carry into effect the intent of the foregoing 
resolutions or to comply with the requirements of the instruments approved or authorized by the 
foregoing resolutions is hereby approved, ratified and confirmed; and be it further 

RESOLVED, that any actions to date of the officers of the Corporation, in respect to the 
fulfillment of the intent of these resolutions, including without limitation the execution and 
delivery of any agreements, instruments and documents in the name and on behalf of the 
Corporation or otherwise, are hereby approved, ratified and confirmed in all respects. 

[signature page follows]

 

  



I, Thomas Bettridge, of New York Congregational Community Services, do hereby certify 
that the foregoing resolutions were adopted at a meeting of the Board ofDirectorg of New York 
Congregational Community Services, held on the date and year first set forth above. 

By: Thomas Bettridge 
Title: Vice Chairperson 

[Signature Page - Member Resolution to Dissolve - NYCNC] 



RESOLUTION OF 
THE BOARD OF DIRECTORS 

 
OF  

NEW YORK CONGREGATIONAL NURSING CENTER  

December 29, 2021 
______________________ 

The following resolutions were adopted at a meeting of the New York Congregational 
Nursing Center (the “Corporation”), proper notice of which was given to, or waived by, each of 
the Directors, and at which a quorum was present: 

WHEREAS, the Corporation is a corporation formed pursuant to the Not-for-Profit 
Corporation Law of the State of New York (“N-PCL”), and was formed as a Type B corporation 
under Section 201(b) of the N-PCL; and 

WHEREAS, the sole member of the Corporation is New York Congregational Community 
Services, a New York not-for-profit corporation duly organized and validly existing under the N-
PCL and formed as a Type B corporation with similar purposes to the Corporation (the “Member”); 
and 

WHEREAS, the Corporation has no assets; and  
 
WHEREAS, the Corporation desires to adopt a Plan of Dissolution (the “Plan”), pursuant 

to which the Corporation will be dissolved; and 

WHEREAS, pursuant to Section 1003 of the N-PCL, the Corporation intends to submit a 
Verified Petition for approval of the Plan to the Attorney General of the State of New York (the 
“Attorney General”), which petition shall include an executed certificate of dissolution pursuant 
to Section 1003 of the N-PCL (the “Certificate of Dissolution”); and 

WHEREAS, the Corporation shall request a consent to dissolution from the New York 
State Department of Taxation Finance (“NYS DOF”); and 

WHEREAS, the Corporation shall submit the Certificate of Dissolution with the Attorney 
General endorsement and NYS DOF consent to the New York State Department of State for filing; 
and   

NOW THEREFORE, BE IT  

RESOLVED, the Board of Directors of the Corporation hereby authorizes and directs the 
Corporation to (i) adopt the Plan, (ii) submit the Verified Petition and executed Certificate of 
Dissolution to the Attorney General, (iii) upon receipt of an endorsed Certificate of Dissolution 
from the Attorney General, submit the Certificate of Dissolution and all required approvals and 
attachments (including the NYS DOF consent) to the New York State Department of State for 
filing (items (i) through (iii), the “Dissolution Actions”); and hereby accepts, approves and ratifies 
all acts taken by the officers and directors of the Corporation and their appointed and retained 
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representatives, agents, consultants, advisors, and counsels in, inter alia, conceiving, planning, 
analyzing, modeling, drafting, documenting, directing and implementing the Dissolution Actions; 
and be it further  

 
RESOLVED, that each of the officers of the Corporation, be, and each of them hereby is, 

authorized and directed, in the name and on behalf of the Corporation, to execute and deliver all 
agreements, documents and instruments that are required to effectuate the Dissolution Actions, the 
execution thereof by such officer or such other authorized signatory to be conclusive evidence of 
the approval by such officer or other authorized signatory of such agreements, documents, and 
instruments; and be it further 

 

RESOLVED, that action by any of the officers of the Corporation, acting on behalf of the 
Corporation, and any person or persons designated, appointed, or retained and duly authorized so 
to act by any such officer of the Corporation, to do and perform, or cause to be done and performed, 
or to execute and deliver, or cause to be executed and delivered, in the name and on behalf of the 
Corporation acting in its individual capacity, any and all such other ancillary, collateral, additional 
or supplemental documentation, including but not limited to notices, requests, demands, or 
directions; consents, approvals, acceptances, appointments, applications, or waivers; certificates, 
affidavits, or other further assurances; other agreements, instruments amendments, or 
modifications, under organizational seal of the Corporation if required, as they, or any of them, 
may deem to be necessary or advisable in order to carry into effect the intent of the foregoing 
resolutions or to comply with the requirements of the instruments approved or authorized by the 
foregoing resolutions is hereby approved, ratified and confirmed; and be it further 

RESOLVED, that any actions to date of the officers of the Corporation, in respect to the 
fulfillment of the intent of these resolutions, including without limitation the execution and 
delivery of any agreements, instruments and documents in the name and on behalf of the 
Corporation or otherwise, are hereby approved, ratified and confirmed in all respects. 

[signature page follows]

  



I, Thomas Bettridge, Director of New York Congregational Nursing Center, do hereby 
~ortify that the foregoing resolutions were adopted at a meeting of the Board of Dire~om of New 
York Congregational Nursing Center, held on the date and year first set forth above. 

~ 
A muBfi5-,,......z--
Title: Director 

[Signature Page - Board Resolution to Dissolve - NYCNC] 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, on this 29th 
day of June 2023, approves the filing of the Certificate of Dissolution of New York 
Congregational Nursing Center, as attached. 



To: 

From: 

Date: 

Subject: 

Kathy Marks 
General Counsel 

Jason Riegert 
Deputy Director 
Bureau of Program Counsel, Division of Legal Affairs 

May 5, 2023 

Proposed Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc. 

The attached package was prepared by Mark Schweitzer, Associate Attorney, for the 
Division of Legal Affairs.  Relevant background material has been included. 

I have reviewed the package and find it acceptable. 

If you approve, please sign the memo and kindly return the package to Mark and to me 
for further processing. 

Thank you.  

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



To: 

From: 

Date: 

Subject: 

Colleen Leonard, Executive Secretary 
Public Health and Health Planning Council 

Mark A. Schweitzer, Associate Attorney 
Bureau of Program Counsel, Division of Legal Affairs 

May 5, 2023 

Proposed Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc. 

Please include this matter on the next Establishment and Project Review Public Health and 
Health Planning Council agenda. 

The attachments relating to the matter include the following: 

1) A Memorandum to the Public Health and Health Planning Council from Kathy Marks,
General Counsel;

2) Letter from applicant’s legal counsel requesting approval of the proposed Certificate of
Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc.;

3) A proposed verified petition seeking the Attorney General’s approval of the filing of the
Certificate of Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc.;

4) An executed Plan of Dissolution and a proposed Certificate of Dissolution of Niagara
Lutheran Home & Rehabilitation Center, Inc.;

5) Certificate of Incorporation of Niagara Lutheran Home, Inc., Certificates of Amendment
of Certificates of Incorporation (Niagara Lutheran Home & Rehabilitation Center, Inc.,
f/k/a Niagara Lutheran Home, Inc.), and associated documents and consents;

6) The Bylaws of Niagara Lutheran Home & Rehabilitation Center, Inc.

7) Unanimous written consent of the Board authorizing the dissolution;

8) Consent of the sole member authorizing the dissolution;

9) Form CHAR500 - 2021 filing for Charitable Organizations.

Attachments 

cc: J. Corvino

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



To: 

From: 

Date: 

Subject: 

Public Health and Health Planning Council 

Kathy Marks, General Counsel 

May 5, 2023 

Proposed Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc. 

Niagara Lutheran Home & Rehabilitation Center, Inc. requests Public Health and Health 
Planning Council (“PHHPC”) approval of its proposed dissolution in accordance with the 
requirements of Not-For-Profit Corporation Law § 1002(c) and § 1003, as well as 10 NYCRR 
Part 650. 

Niagara Lutheran Home & Rehabilitation Center, Inc. (“NLHRC”) is a New York not-for-profit 
corporation that was formed on April 18, 1972, when the entity filed a Certificate of Incorporation 
for the predecessor corporation, Niagara Lutheran Home, Inc. (“NLH”) with the NYS Department 
of State.  NLH had received approval from the NYS Department of Social Services, and the 
Public Health Council (“PHC”) to establish and operate a facility with 175 long term care beds.  
PHC approved of the filing of the Certificate of Incorporation of NLH on September 17, 1971.  

On August 11, 1992, the Certificate of Incorporate was amended.  The corporate name was 
changed to the current name, Niagara Lutheran Home & Rehabilitation Center, Inc., and the 
purposes were changed, notably to operate a Skilled Nursing Facility.  PHC approved of this 
Certificate of Amendment of Certificate of Incorporation on November 20, 1992.  On April 28, 
1996, the Certificate of Incorporation of NLHRC was amended with non-substantive changes, 
and on July 5, 1996 PHC provided a no-consent-needed letter. 

NLHRC previously owned and operated a nursing home located at 64 Hager Street, Buffalo, 
New York 14208, known as Niagara Lutheran Home & Rehabilitation Center.  In 2014, the 
assets of NLHRC were transferred to a new owner/operator.  Effective May 14, 2014, Petitioner 
completed a transaction in which it sold, transferred, and assigned Niagara Lutheran Home & 
Rehabilitation Center, and its associated assets and liabilities to NHRC Acquisition LLC and 
NHRC Realty Acquisition LLC.  This is referenced by CON #142102. 

NLHRC is no longer in operation, and per the requestor’s legal counsel has no assets or 
liabilities, and has been financially dormant for several years. Therefore, NLHRC wishes to 
formally dissolve its corporation.  A 2021 Annual Filing for Charitable Organizations is also 
attached, showing no assets, liabilities, or income. 

NLHRC currently has four directors. The Plan and Certificate were authorized by unanimous 
written consent of the Petitioner’s Board of Directors on August 11, 2022. A certified copy of 
such authorizing resolutions is attached. NLHRC currently has one sole member. The Plan and 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health .ny.gov 



Certificate were authorized by written consent of the sole member on August 12, 2022. A 
certified copy of such authorizing resolutions is attached. 

Because PHC previously approved the filing of the Certificate of Incorporation of NLHRC, its 
successor PHHPC must approve of this dissolution.  The submitted Petition and Certificate of 
Dissolution will then be executed/verified and addressed with the Attorney General’s Office 
Charities Bureau and/or the NYS Supreme Court. 

There is no legal objection to the proposed Verified Petition, Plan of Dissolution, and the 
Certificate of Dissolution. The required documents are attached. 

Attachments. 



Christopher T. Greene 
Partner 

The Avant Building - 200 Delaware Avenue Suite 1200 - Buffalo, New York 14202  barclaydamon.com 
cgreene@barclaydamon.com  Direct: (716) 858-3730  Fax: (716) 768-2730 

September 6, 2022 

Via UPS Express 

Ms. Colleen M. Leonard 
Executive Secretary 
Public Health and Health Planning Council 
Empire State Plaza 
Corning Tower, Room 1805 
Albany, NY  12237 

Re:  Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc. 

Dear Ms. Leonard: 

On behalf of our client, Niagara Lutheran Home & Rehabilitation Center, Inc. (“NLHRC”), 
we are writing to seek approval from the Public Health and Health Planning Council (“PHHPC”) 
for the dissolution of NLHRC, which is a New York State not-for-profit corporation whose 
Certificate of Incorporation was approved by PHHPC on September 17, 1972.  In 2014, the assets 
of NLHRC, until that time a skilled nursing facility , were transferred to a new owner/operator.  
NLHRC has no assets or liabilities and has been financially dormant for several years.  NLHRC 
wishes to formally dissolve as soon as possible. 

In furtherance of this request, enclosed please find the following documents: 

1. Proposed Verified petition to the Attorney General; 
2. Plan of Dissolution; 
3. Proposed Certificate of Dissolution; 
4. Certificate of Incorporation and Amendments; 
5. Bylaws as amended; and 
6. Unanimous written consent of the Board authorizing the dissolution; and 
7. Consent of the sole member authorizing the dissolution. 

Please feel free to call me if you require other information.  Thank you for your 
consideration in this matter. 

Very truly yours, 

Christopher T. Greene 

CTG:  
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ATTORNEY GENERAL OF THE STATE OF NEW YORK 
COUNTY OF ERIE  

In the Matter of the Application of  

NIAGARA LUTHERAN HOME & REHABILITATION 
CENTER, INC.,  

Petitioner 

For Approval of a Certificate of Dissolution pursuant to 
Section 1002 of the Not-for-Profit Corporation Law 

TO: THE ATTORNEY GENERAL OF THE STATE OF NEW YORK 
COUNTY OF ERIE 
Buffalo Regional Office 
Main Place Tower – Suite 300A 
Buffalo, New York 14202 

Petitioner, NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC., by Rev. Paul 
Mertzlufft, the Board Chair of Petitioner, for its Verified Petition herein respectfully alleges:   

1. Petitioner is a New York not-for-profit corporation. 

2. Petitioner, whose principal office is located in the County of Erie, was incorporated 
pursuant to the Not-for-Profit Corporation Law of the State of New York (the “NPCL”) on April 18, 1972 
under the name Niagara Lutheran Home, Inc.  A copy of Petitioner’s Certificate of Incorporation, together 
with all amendments thereto, is attached hereto as Exhibit A.   

3. A copy of Petitioner’s current bylaws, as amended, is attached hereto as Exhibit B. 

4. Petitioner’s principal office location is 5959 Broadway, Lancaster, NY 14086. 

5. The purposes for which Petitioner was organized, as substantially set forth in its Certificate 
of Incorporation, as amended, is to: 

(a) “The Corporation is affiliated with Lutheran churches of the 
Niagara Frontier.  Its purpose is to own, operate and maintain a 
skilled nursing facility in a Christian environment, and in 
connection with the foregoing purpose, to provide other human 
services, as may be determined possible, for aging people in the 
Western new York area.” 

6. Petitioner is a charitable corporation under Section 201 of the NPCL. 

7. In furtherance of the foregoing purposes, Petitioner previously owned and operated a not-
for-profit nursing home located at 64 Hager Street, Buffalo, New York 14208, known as Niagara Lutheran 
Home & Rehabilitation Center. 

VERIFIED PETITION 

OAG No. ___________________ 
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8. Effective May 14, 2014, Petitioner completed a transaction in which it sold, transferred, 
and assigned Niagara Lutheran Home & Rehabilitation Center, and its associated assets and liabilities to 
NHRC Acquisition LLC and NHRC Realty Acquisition LLC (the “Transaction”).   

9. Petitioner now plans to dissolve in accordance with the Plan of Dissolution attached as 
Exhibit C (the “Plan”) and the Certificate of Dissolution attached as Exhibit D (the “Certificate”). 

10. Petitioner is dissolving because, following the Transaction, it has no operations and has no 
assets. 

11. Petitioner currently has four directors.  The Plan and Certificate were authorized by 
unanimous written consent of the Petitioner’s Board of Directors on August 11, 2022.  A certified copy of 
such authorizing resolutions is attached as Exhibit E.     

12. Petitioner currently has one sole member.  The Plan and Certificate were authorized by 
written consent of the sole member on August 12, 2022. A certified copy of such authorizing resolutions is 
attached as Exhibit F.

13. All resolutions authorizing the Plan and Certificate are in full force and effect and have not 
been modified or rescinded as of the date hereof. 

14. Petitioner has no assets to distribute. 

15. Petitioner has no liabilities as of the date hereof. 

16. Petitioner is not required to file a final financial report with the Charities Bureau because 
Petitioner is exempt from registration with the Charities Bureau. 

17.  Petitioner has attached a final financial report with the Charities Bureau as Exhibit G.  

18. Petitioner has applied to Public Health and Health Planning Council for approval of the 
Plan and Certificate, and Petitioner will provide confirmation of such approval once received.  Other than 
the approval of Public Health and Health Planning Council and the Attorney General, no other government 
agency approvals are required for the Plan and Certificate. 

19. Petitioner has not made any application similar to this Petition requesting approval of the 
Plan and Certificate to the Attorney General or to any court. 

20. With this Petition, the original Certificate of Dissolution is being submitted to the Attorney 
General for approval pursuant to Section 1003 of the NPCL. 

 [Remainder of Page Intentionally Left Blank.] 
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WHEREFORE, Petitioner requests that the Attorney General approve the Certificate of 
Dissolution of Niagara Lutheran Home & Rehabilitation Center, Inc., a not-for-profit corporation, pursuant 
to Not-for-Profit Corporation Law Section 1003.

IN WITNESS WHEREFORE, Petitioner has caused this Petition to be executed this ___ day of 
_____, 2022 by: 

NIAGARA LUTHERAN HOME & 
REHABILITATION CENTER, INC. 

By:_________________________________ 
Rev. Paul Mertzlufft, Board Chair 

VERIFICATION 

STATE OF NEW YORK             ) 
            ) SS: 

COUNTY OF ____________________) 

Rev. Paul Mertzlofft, being duly sworn, deposes and says:   

I am the Board Chair of Niagara Lutheran Home & Rehabilitation Center, Inc., the not-for-profit 
corporation named in the above Petition.  I make this verification at the direction of its Board of Directors.  
I have read the foregoing Petition and know the contents thereof to be true of my own knowledge, except 
those matters that are stated on information and belief and as to those matters I believe them to be true.   

_______________________________________ 
Rev. Paul Mertlufft, Board Chair 

Sworn to before me this 
____ day of _______________.  

_______________________________________ 
Notary Public



Exhibit A 

Niagara Lutheran Home & Rehabilitation Center, Inc. Certificate of Incorporation 

See attached. 



STATE OF NEW YORK 
DEPARTMENT OF STATE 

I hereby certify that the annexed copy for NIAGARA LUTHERAN HOME & 
REHABILITATION CENTER, INC., File Number 982272-9 has been compared 
with the original document in the custody of the Secretary of State and that the 
same is true copy of said original. 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, 
on August 01, 2022. 

Brendan C. Hughes 
Executive Deputy Secretary of State 

Authentication Number: 100001954449 To Verify the authenticity of this document you may access the 

Division of Corporation's Document Authentication Website at http://ccorp.dos.ny.gov 



LQUIS J, LEFKQWIT.Z. 
1'TTORHU aun.10,1. 

STATE OF NEW YORK 

DEPARTMENT OF LAW 

ALBANY, N, Y. na• 

Telephone 474-7206 
September 30, 1971 

Schutrum, Howder, Palmer 
and Martin, Eaqs. 

Attorneys at Law 
43 Court St, 
Buffalo, New Yorlt 14202 

Gentlemen: 

Re: NIAGARA LUTHERAN HOME, INC. 
Certificate of Incorporation 

Due and timely service of the Notice of 
Application for the approval of the proposed Certificate 
of Incorporation of the above corporation 1s hereby 
ada1 tted. 

The Attorney General does not intend to 
appear at the time of application. 

By: 

Very truly yours, 

LOUIS J, LEFKOWITZ 
Attorney General 

C"4-<n/ f! ,fJ,.,,-/u1L., 
,/4osiii'ttii',icilsTELLAH1 

{/Assistant Attorney General 
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KNOW ALL MEN DY THESE PRESENTS: 

In accordance with action taken, afteri due inquivy 

and investigation, at a meeting of the Public Health Council 

held on the 10th day of September, 1971 I hereby certify 

that the Certificate of Incorporation of The Niagara Lutheran 

Home, Inc. is APPROVED. 

'£his approval is for the operation of a facility con

taining 175 long term cave beds. 

HOl'tMAH S. MOORI;, M,0, 

"""'""'"" GEOR()E BAEHR, M,O, 

BLONlcVA P, BONO 
OETLl;CV BROHi(, Ph, D, 
CIOROQH !l, El'lOWH 

fUCHARD JI. TTOX 
Executive Secretary 

MORTO!/ P, HYMA>~ 
CHARLES T, LAt!IGAH 
GERALD B, MIINLEY, M,D, 

OEOROE R, METCALF ')_ 
W, KEmHlTH RIL/1.UP, 0,0: 
JO>IH F, ROACH, "1,ll, 

llOWMlD I\, RUSK, M,O, 

JOHN M, WALSH 
WILLIAM Ii, WISE'.LY, D, E.,t,, 

llOLLlS S, !tHlRAH,._M, M.O, 
l!;X OFFl(:10 
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CERTIFICATE OF INCORPORATION 

OF 

NIAGARA LUTHERAN HOME, INC. 

Under Section 402 of the Not-For-Profit Corporation Law. 

WE, the undersigned, for the purpose of forming a Corporation 

pursuant·to the Not-For-Profit Corporation Law of the State of New York 

hereby certify: 

I 

The name of the proposed Corporation is NIAGARA LUTHERAN HOME, 

INCa, (hereinafter referred to as the 11Corporation11 } 0 

II 

The Corporation is not formed for pecuniary profit or financial 

gain. 

All income and earnings of the Corporation shall be used 

exclusively for its corporate purposes. 

The Corporation is a corporation as defined in subparagraph (A) 

(5) of Section 102 (Definitions) of the Not-For-Profit Corporation Law. 

III 

The purpose for which the Corporation is famed is to provide 

Nursing Hottle accomodations for sick, invalid, inform, disabled or conval

escent persons, and to this end to plan, construct, erect, build, acquire, 

alter, reconstruct, rehabilitate, own, maintain and operate a nursing home. 

Thia Corporation pursuant to Section 201 of the Not-For-Profit 

Corporation, shall be 0 Type B11
• 

IV 

The territory in which the operations of the Corporation will 

3 
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be principally conducted is the State of New York. 

V 

'.i'he principal offlce of the corporation is to be located in 

tho. City of Buffalo, county of Erie and State of Ne1~ York. 

VI 

The number of directors of the Corporation shall be not less 

than three nor more than twenty-three. Directors shnll be elected by the 

members of the Corporation, 

VII 

1'he names and residences of the initial Directors are: 

Name ~ 
Niss Irma C, llelling 182 Payne Avenue, N. Tonawanda, N,Y ,, 14120 

Rev. Sher1wod W. Bt"yant '14 Somerville Avenuo, TOlrn of •ronawanda, N.Y, 

Mc. Edward W, Francis 649 LaSalle Avenue, Buffalo, New Yot"k, 14215 

Mc. Herbart G, Frey William Kidder Road, Lanca·scer, N. Y,, 14086 

M<. Edsar J, Grabnu 703 Niagara Parkway, N. 'l'ooawanda, N.Y,, 14120 

tlr. Rudolph W, Grabau 365 Bernhardt Drive, Snyder, N, Y,, 14226 

Hr, Calvin J. Haller 235 Westfall Drive, Town of '.l'onawnnda, N. Y. 

Dc, George J. Janofsky 205 Wellington Road, Buffalo, N. Y, 14216 

Rev, Luther Knauff 551 Qicl Falls Blvd.,N. Tmrnwanda, N,Y. 1 14120 

Rev, Luther w. Lautcnachlager 275 Bryant Street, N, Tonawanda, N,Y, 1 L4120 

Mr, Robert A, Lipp 

Rev, Samuel McCune 

Mrs, Esther B, Mueller 

Mr. Alfred J, Nliish 

charloa F, 0 1Conner, ND 

nr. Theodore [,', Scharf 

Mr, William E, Schneider 

94 Singer Drive, Wesc Seneca, N,Y., 14224 

27 Martha, Buffalo, New York, 14215 

358 Newburgh Avenue, Buffalo, N, Y, 1 14215 

15 Hontroae Avenue, Buffalo, New York, l~214 

91 Westwood Drive, Tonawanda, N,Y,, ll1150 

282 Allenhurst Road, Buffalo, N.Y,, 14226 

282 Potters Road, Buffalo, N,Yu 14220 

·:1, ·rJF·,~.1 
>;·:(,;<j~-t. 
,,A'!'I}I 
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MR. BRUCE R. SCHMIDT 155 Green Acres Road 
Town of Tonawanda, New York 

REV• JOHN M. STRODEL 70 Briar Row 
Williamsville, New York 14221 

MR. EUGENE W • THIEL 7495 Shawnee Road 
North Tonawanda, New York 14120 

DR. WILLIAM C0 UMLAND, D0 D0 S 0 2000 Eggert Road 
Eggertsville, New York 14226 

DR. WILLIAM Jo WEINBACH, Do D. So 177 North Maple Drive 
Williamsville, New York 14221 

DR. E, HENRY Zl'ITEL 

VII 

8410 Vernon Circle, 
Williamsville, New York 

The duration of the Corporation shall be perpetual, 

IX 

14221 

The Corporation is organized and shall be operated as a non 00 

profit organization, and shall not have power to issue certificates of 

stock or to declare or pay dividends, and shalt be ota rated exclusively 

for the purposes enumerated in Articles II and Ill hereof, No part of 

the net income or net' earnings of the Corporation shall inure to the 

benefit of profit of any private individual, firm or corporation. No 

officer or employee of the Corporation shall receive or be lawfully entitle 

to receive any pecuniary b~nefits from the operation thereof except as 

reasonable compensation for services. No member or director of the 

Corporation shall receive any salary, other compensation or pecuniary 

profit of any kind for services as such member or director other than 

reimbursement of actual and necessary expenses incurred in the performance 

of his duties. 

,\J{: 
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Upon the dissolution of the Corporation, the Board of Directors 

shall, after paying or making provisions for the payment of all of the 

liabilities of the Corporation distribute all of the remaining assets of 

the Corporation exclusively for the purposes of the Corporation or for 

8 similar public use or purpose, to such organization or organizations 

organized ond operated exclusively for charitable purposes ns sM 11 at 

the time qualify as an exempt organization or prganizations organized 

and operated exclusively for charitable purposes as shall at the time 

qualify as an exempt organization or organizations under Section 501 (c) 

(3) of the Internal Revenue Code of 1954 ns the same shall then be in 

force, or the corresponding provisions of any future United States Internal 

Revenue Law, or to the United States of America, the State of New York, 

or a local government within the State of New York, as the Board of 

Directors shall determine, or in the absence of such determination by the 

Board of Directors such assets shall be distributed by the Supreme Court 

of the State of New York to such other qualified exempt organization or 

organizations as in the judgment of'the Court will best accomplish the 

general purpose of a similar public use or purpose of the Corpra:stion. 

In no event shall the assets of this Corporation upon dissolution be 

distributed to a director, officer, employee or member of the Corporation, 

The dissolution of this Corporation and any distribution of 

the assets of this Corporation incident thereto shall be subject to 

such laws, if any, then in force as mny require the approval thereof 

or consent thereto by any court or judge thereof hn~ing jurisdiction 

or by any government~l department or ngency or official thereof, 
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All of the incorporators of this Corporation are natural 

persons over the age of 19 years. 

The follouing consents and approvals are annexed hereto: 

1. Il Cal ti ee :t s: M !f li 111 ! tr th 

filt::g .Ii cf i ec t:l:ftc t I] ! I. I tl -

the 8ccrocaq._vL.61! l!i! ---

/. 4, Tim approval of a Justice of the Supreme Court, 

who serves in the district wherein the Corporation 

is to have an office, to the formation of this 

Corporation• 

vi,, .. The approval of the Public Health Council. 

XU 

I mall a copy of 

'J.'he pol!t office address to which the Secretal:y of St~ta sh.all 

any noticn required by law is: 

IN Wl'J.'NESS WHEREOF, oe have made, suhscrihed and acknowledged 

this Cet"tificate of Incorporation, in quadruplicate, this /-(, day o~'"7, 
1971, 

STATE OF NEW YORK 
COUN'J.'Y OF ERIE : ss 1/ 

On this /..l ~day 

{{k-
' 

before mo personally came, 

I· 
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CLARENCE ~I. BRAUN, BRUCE n. SCHMIDT, and ROBERT J. SCHtrrUUM, JR., to me 

known nnd known to me to be the persons dascdbed in end t~ho e:(ecuted the 

fol:egoing Certificate of Incorporation of NIAGARA Llf.rHERAN HOME, INC., and 

they duly acknowledged· to me that they eaeCuted tho eame. 

/ 

-----.-,, 
' ,/ s ?;:> 

~· /~:::: . -,r:,,f /1,+.....- I,,- ,.?,-.....-<.----

/MN/;;,: i:i. f.tJ:e of J/~1·1 \'ork 
<i~:.1111cu :o ::,k !;(,~mly 

The undersisned, a Justice of the 
J,iJ C,;1:m;i~llUO D.pim ,\fa1d1 30, 1072 

SuPteme Court of the State of 

Ne~ York, County of Erie, wherein is located the principal office of 

NIAGARA LllrHIUtAN HOME, INC., hereby approves the within Certificate of 

lncorporati~u of NIAGARA LUTHBRAN llO~tE, INC., and the filing thereof.· 

DATED : ,:!i>;;,f, efY i 
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STATE OF NEW YORK 
DEPARTMENT OF STATE 

I hereby certify that the annexed copy for NIAGARA LUTHERAN HOME & 
REHABILITATION CENTER, INC., File Number 930308000241 has been 
compared with the original document in the custody of the Secretary of State and 
that the same is true copy of said original. 

• . * • 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, 
on August 01, 2022 . 

Brendan C. Hughes 
Executive Deputy Secretary of State 

Authentication Number: 100001954450 To Verify the authenticity of this document you may access the 

Division of Corporation's Document Authentication Website at http://ecorp.dos.ny.gov 
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Certificate of Amendment 
the Certificate of Incorporation 

of 
Niagara Lutheran Home, Inc. 
803 of the Not-for-Profit Corporation 

IN 
Law. 

The undersigned, the President and Secretary, respectively, 

of the Board of Directors of Niagara Lutheran Home, Inc. hereby 

certify: 

1. The name of the corporation is Niagara Lutheran Home, 

Inc. 

2. Its Certificate of Incorporation was filed by the 

Department of State on April 18, 1972 under the Not-for-Profit 

Corporation Law. 

3. Niagara Lutheran Home, Inc. is a corporation as defined 

in subparagraph (a)(5) of Section 102 of the Not-for-Profit 

Corporation Law. Niagara Lutheran Home, Inc. is a Type B 

corporation as detined in Section 201 of the Not-for-Profit 

Corporation Law and shall continue to be a Type B corporation. 

4. The Corporation designates the Secretary of State of 

the State of New York as the agent of Niagara Lutheran Home, Inc. 

upon whom process against.it may be served, and the post office 

address to which the Secretary of State shall mail a copy of any 

process against it served upon him is: 64 Hager Street, Buffalo, 

New York 14208. 



5. The Certificate of Incorporation is amended: 

(a) To change the corporate name. 

certificate is amended to read: 

Paragraph I of the 

"The name of 
Lutheran Home & 
(hereinafter 
11 Corporation 11

). 
11 

the corporation 
Rehabilitation 
referred to 

is Niagara 
Center, Inc, 

as the 

( b) To change the purpose for which it is formed. 

Paragraph III of the certificate is amended to read: 

The Corporation is affiliated with Lutheran 
churches of the Niagara Frontier. Its 
purpose is to own, operate and maintain a 
skilled nursing facility in a Christian 
environment, and in connection with the 
foregoing purpose, to provide other human 
services, as may be determined possible, for 
aging people in the Westen, New York area. 

(c) To change paragraph IX. 

certificate is amended to read: 

Paragraph IX of the 

The Corporation is organized and shall be 
operated as a non-profit organization, and 
shall not have power to issue certificates of 
stock or to declare or pay dividends, and 
shall be operated exclusively for the 
purposes enumerated in Articles II and III 
hereof, No part of the net income or net 
earnings of the Corporation shall inure to 
the benefit or profit of any private 
individual, firm or corporation. No officer 
or employee of the Corporation shall receive, 
or be lawfully entitled to receive, any 
pecuniary benefits from the operation thereof 
except as reasonable compensation for 
services. No Director of the Corporation 
shall receive any salary, other compensation 
or pecuniary profit of any kind for services 
as such Director, other than reimbursement of 
actual and necessary expenses incurred in the 
performance of Board duties. 



6. 

Upon the dissolution of the Corporation, the 
Board of Directors shall, after paying or 
making provisions for the payment of all 
liabilities of the Corporation, distribute 
all of the remaining assets of the 
Corporation exclusively for the purposes of 
the Corporation or for a similar public use 
or purpose, to such Lutheran organization or 
organizations organized and operated 
exclusively for charitable purposes as shall 
at the time qualify as an exempt organization 
or organizations under Section 501 ( c) ( 3) of 
the Internal Revenue Code of 1986, as the 
same shall then be in force, or the 
corresponding provisions of any future United 
States Internal Revenue Law, as the Board of 
Directors shall determine. In no event shall 
the assets of this Corporation upon 
dissolution be distributed to a director, 
officer, or employee of the Corporation. 

The dissolution of this Corporation and any 
distribution of the assets of this 
Corporation incident thereto shall be subject 
to such laws, if any, then in force as may 
require the approval thereof or consent 
thereto by any court or judge thereof having 
jurisdiction or by any governmental or agency 
or official thereof. 

The above amendments to the Certificate of 

Incorporation were authorized and approved by a vote of a 

majority of all Directors entitled to vote thereon at a meeting 

of the Board of Directors. 

Prior to delivery of this Certificate of Amendment to the 

Department of State for filing, all required approvals or 

consents will be endorsed upon or annexed to such Certificate of 

Amendment. 

3 



, 

IN WITNESS WHEREOF, we have signed this certificate this 

day of August, 1992, and affirm under penalties of perjury 

that the statements made herein are true. 

Earl A. Schilt, President 

chilli er, Secretary 

---1 



STATE OF NEW YORK 
DEPARTMENT OF HEAL TH 

CORNING TOWER BUILDING 
ALBANY, N.V. 12237 

PUBLIC HEALTH COUNCIL 

Correction Letter* 

Mr. Jurgen A. Arndt 
Administrator/Executive Director 
Niagara Lutheran Horne, Inc. 
64 Hager street 
Buffalo, NY 14208 

January 4, 1993 

Re: certificate of Amendment of the Certificate of Incorporation 
of Niagara Lutheran Horne, Inc. 

Dear Mr. Arndt: 

AFTER INQUIRY and INVESTIGATION and in accordance with 
action taken at a meeting of the Public Health Council held on 
the 20th day of November, 1992, I hereby certify that the 
Certificate of Amendment to the Certificate of Incorporation of 
Niagara Lutheran Horne, Inc. hereafter to be known as Niagara 
Lutheran* Horne and Rehabilitation Center, Inc. dated 
August 11, 1992 is approved. 

5 

Sincerely, 

1~ v- ~ ~-kv~ 
Karen s. Westervelt 
Executive Secretary 



Correction* 

RESOLUTION 

RESOLVED, that the Public Health Council, on this 20th 
day of November, 1992, approves the filing of the Certificate of 
Amendment to the Certificate of Incorporation of Niagara Lutheran 
Home, Inc., hereafter to be known as Niagara Lutheran* Home and 
Rehabilitation Center, Inc. dated August 11, 1992. 



ROBERT ABRAMS 

ArroqNEY GENERAL 

Robert P. Heary, Esq. 

STATE OF NEW YORI{ 

DEPARTMENT OF LAW 

ALBANY 12224 

(518) 474-5303 

January 25, 1993 

Cohen, swados, Wright, Hanifin, 
Bradford & Brett 

70 Niagara Street 
Buffalo, New York 14202-3467 

Dear Mr. Heary: 

RE: OLD: NIAGARA LUTHERAN HOME, INC. 

rn@rr0rr 
-- -

JAN 2g 1993 

NEW: NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

Due and timely service of the notice of application for the 
approval of the proposed certificate of amendment to the 
certificate of incorporation of the above-entitled organization 
is hereby admitted. 

The Attorney General does not intend to appear at the time 
of application. 

Very truly yours, 

7 

Assnitant Attorney General 
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,. ' 

I , 
:r.:.c:·_·.• . ., ______________ , a Justice of the Supreme court of 

the State of New York for the Eighth Judicial District, do hereby 

approve the foregoing Certificate of Amendment to the Certificate 

of Incorporation of Niagara Lutheran Home, Inc. 

Judicial Dis 

of the 
Eighth 
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STATE OF NEW YORK 
DEPARTMENT OF STATE 

I hereby certify that the annexed copy for NIAGARA LUTHERAN HOME & 
REHABILITATION CENTER, INC., File Number 960712000612 has been 
compared with the original document in the custody of the Secretary of State and 
that the same is true copy of said original. 

• . * • 

WITNESS my hand and official seal of the 
Department of State, at the City of Albany, 
on August O 1, 2022 . 

Brendan C. Hughes 
Executive Deputy Secretary of State 

Authentication Number: 100001954461 To Verify the authenticity of this document you may access the 

Division of Corporation's Document Authentication Website at http://ecoro.dos.ny.gov 



CERTIFICATE OF AMENDMENT 

OF 

CERTIFICATE OF INCORPORATION 

OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

Under Section 803 of the Not-for Profit Corporation Law 

THE UNDERSIGNED, the President and Secretary, respectively, of Niagara Lutheran 

Home & Rehabilitation Center, Inc. (the "Corporation"), hereby certify as follows: 

FIRST: The name of the Corporation is NIAGARA LUTHERAN HOME & 

REHABILITATION CENTER, INC .. The name under which the Corporation was formed is 

Niagara Lutheran Home, Inc .. 

SECOND: The Certificate of Incorporation of the Corporation was filed by the 

Department of State on April 18, 1972 under the Not-for-Profit Corporation Law. 

THIRD: The Corporation is a corporation as defined in subparagraph (a)(5) of 

Section !02 of the Not-for-Profit Corporation Law. The Corporation is a Type B corporation as 

defined in Section 201 of the Not-for-Profit Corporation Law and shall hereinafter continue to be 

a Type B corporation. 

FOURTH: The Certificate of Incorporation is hereby amended to add further 

restrictions on the activities of the Corporation. To reflect such amendment, Article II of the 

Certificate of Incorporation is hereby amended to read as follows: 

"II 

The Corporation is not formed for pecuniary profit or 
financial gain. The Corporation is constituted so as normally to 
receive u substantial part of its support from governmental units, 
from direct or indirect contributions from the general public, and 

I 



from receipts from sales of services in charitable activities which 
are not unrelated businesses. No part of the assets, income, profit 
or net earnings of the Corporation shall be distributable to, or inure 
to the benefit of, the Corporation's directors or officers or any 
other private individual. No substantial part of the activities of the 
Corporation shall be devoted to the carrying on of propaganda, or 
otherwise attempting, to influence legislation, ( except as otherwise 
provided by Section 50l(h) of the Code (as hereafter defined)), and 
the Corporation shall not participate in, or intervene in (including 
the publication or distribution of statements), any political 
campaign on behalf of (or in opposition to) any candidate for 
public office. Notwithstanding any other provision of this 
certificate, the Corporation shall not carry on any other activities 
not permitted to be carried on (a) by a corporation exempt from 
federal income tax under Section 50l(c)(3) of the Internal Revenue 
Code of 1986, as amended ( or the corresponding provision of any 
future United States Internal Revenue Law) (the "Code"), or (b) by 
a corporation, contributions to which are deductible under Section 
l 70( c )(2) of the Code. 

All income and earnings of the Corporation shall be used 
exclusively for its corporate purposes. 

The Corporation is a corporation as defined in subparagraph 
(a)(5) of the Section 102 (Definitions) of the Not-For-Profit 
Corporation Law." 

FIFTH: The Certificate of Incorporation is hereby amended to change the specified 

distributees of the assets and property of the Corporation in the event of dissolution of the 

Corporation. To reflect such amendment, Article IX of the Certificate of Incorporation is hereby 

amended to read as follows: 

"IX 

The Corporation is organized and shall be operated as a not
for-profit corporation, and shall not have power to issue certificates 
of stock or to declare or pay dividends, and shall be operated 
exclusively for the purposes enumerated in Articles II and III 
hereof. No part of the net income or net earnings of the 
Corporation shall inure to the benefit or profit of any private 
individual, firm or corporation. No officer or employee of the 
Corporation shall receive, or be lawfully entitled to receive, any 
pecuniary benefits from the operation thereof except as reasonable 



compensation for services. No member or Director of the 
Corporntion shall receive any salary, other compensation or 
pecuniary profit of any kind for services as such member or 
Director, other than reimbursement of actual and necessary 
expenses incurred in the performance of his/her duties. 

In the event of dissolution of the Corporation, all of the assets 
and property of the Corporation remaining after the payment of the 
Corporation's liabilities shall be distributed to one or more of the 
not-for-profit affiliates of the Corporation, provided that the 
distributee(s) shall then qualify under Section 50l(c)(3) of the 
Code, subject to an order of a Justice of the Supreme Court of the 
State of New York. If none of the Corporation's not-for-profit 
affiliates shall so qualify at the time of dissolution, then 
distribution shall be made to such other organization or 
organizations that are organized and operated exclusively for 
religious, charitable, educational or scientific purposes as shall at 
the time qualify as an exempt organization or organizations under 
Section 501(c)(3) of the Code, subject to an order of a Justice of 
the Supreme Court of the State of New York. For purposes of this 
paragraph, an "affiliate" shall mean any not-for-profit organization 
that controls, is controlled by, or is under common control with the 
Corporation, and any other not-for-profit organization which 
expressly and specifically includes among its purposes the benefit 
or support of the Corporation." 

I 

SIXTH: The Certificate of Incorporation is further amended to add an Article 

addressing requirements of the Corporation should the Corporation be defined as a private 

foundation under Section 509 of the Internal Revenue Code of 1986, as amended. To reflect 

such amendment, an Article Xlll is hereby added to the Certificate of Incorporation, which 

Article Xlll shall read as follows: 

"XIII 

In any taxable year in which the Corporation is a private 
foundation as defined under Section 509 of the Code, the 
Corporation shall: 

(a) not engage in any act of self-dealing that is subject to 
tax under Section 4941 of the Code; 

3 3 



(b) distribute its income for each taxable year at such 
time and in such manner as not to subject the Corporation to tax on 
undistributed income under Section 4942 of the Code; 

(c) not retain any excess business holdings in such 
manner as to subject the Corporati()n to tax under Section 4943 of 
the Code; 

( d) not make any inve~tments in such a manner as to 
subject the Corporation to tax under Section 4944 of the Code; and 

(e) not make any taxable expenditures that are subject to 
tax under Section 4945 of the Code." 

SEVENTH: The foregoing amendments to the Certificate of Incorporation of the 

Corporation were authorized and approved by a vote of a majority of all Directors entitled to 

vote thereon at a meeting of the Board of Directors. 

EIGHTH: The Corporation designates the Secretary of State oftbe State of New York 

as the agent of the Corporation upon whom process against it may be served. The post office 

address to which the Secretary of State shall mail a copy of any process against the Corporation 

served upon him is: Niagara Lutheran Home & Rehabilitation Center, Inc., 64 Hager Street, 

Buffalo, New York 14208. 

IN WITNESS WHEREOF, the undersigned have executed this Certificate of Amendment 

and affirmed under penalties of peijury that the statements made herein are true this 11' t"1 

day of April, 1996. 

etary 

idk/0 I 05307.0 ll 



STATE OF NEW YORK 
· DEPARTMENT OF HEALTH 
CORNING TOWER BUILDING 

ALBANY, N.Y. 12237 

Ms. Denise L. Dooley 
Corporate Representative 
Empire Corporate Services 
Four Central Avenue · 
Albany, New York 12210 

PUBLIC HEALTH COUNCIL 

July 5, 1996 

Re: Proposed Certificate of Amendment of 
Certificate of Incorporation of Niagara Lutheran 
Home and Rehabilitation Center, Inc. 

Dear Ms. Dooley: 

The proposed Certificate of Amendment of Certificate of 
Incorporation of Niagara Lutheran Home and Rehabilitation Center, 
Inc., dated April 18, 1996, does not require the formal approval 
of the Council, since, pursuant to§ 804(a) (i) of the Not-for
Profit Corporation Law; the Certificate neither adds, ch,mg.es or 
eliminates a purpose, power or provision the inclusion of which 
requires the Council's approval, nor does it change the name of 
the Corporation. 

Sincerely, 

kl_~{,.. 
Karen Westervelt 
Executive Secretary 
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CERTIFICATE OF AMENDMENT 

CERTIFICATE OF INCORPORATION 

OF 

N!AGARA LUTHERAN HOME & REHABILITATION CENTER. INC. 

Under Section 803 of the Not-for Profit Corporation Law 

Law Offices 

• 



Exhibit B 

Niagara Lutheran Home & Rehabilitation Center, Inc. Bylaws 

See attached. 



 

 

BYLAWS 

OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

ADOPTED (for corporate reorganization): April 18, 1996 

REVISIONS APPROVED BY: 

BOARD OF DIRECTORS:  November 21, 2001 

LUTHERAN SERVICES 
IN AMERICA:  March 26, 2002 

 
REVISIONS APPROVED BY: 
 

BOARD OF DIRECTORS:   September 25, 2003 
BOARD OF DIRECTORS:  February 21, 2013 
BOARD OF DIRECTORS:  September 26, 2013 
BOARD OF DIRECTORS:  October 1, 2015 
BOARD OF DIRECTORS:          September 9, 2021 
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BYLAWS 
OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 
 
 

ARTICLE I - DESCRIPTION 
 
Section 1. Name 
 

The name of the Corporation is Niagara Lutheran Home & Rehabilitation 
Center, Inc. (hereinafter referred to as the “Corporation”)  The Corporation will be affiliated 
with the Evangelical Lutheran Church in America and recognized by The Lutheran Church-
Missouri Synod, or their successors, and will function in accordance with church body criteria 
and provisions.  
 
Section 2. Offices 
 

The principal office of the Corporation shall be in the County of Erie, State of 
New York.  The Corporation may also have offices at such other place(s) within and/or 
without the State of New York as the Board of Directors, as defined in Article III, may from 
time to time determine or the business of the Corporation may require. 
 
Section 3. Purposes 
 

The purposes of the Corporation shall be as set forth in its Certificate of 
Incorporation, as amended from time to time. 
 
 
 
 

ARTICLE II - MEMBERSHIP 
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Section 1. Composition 
 

The sole member of the Corporation shall be Niagara Lutheran Health System, 
Inc. (hereinafter referred to as ”NLHS” or the ”Member”). 
 
Section 2. Rights of Member 
 

NLHS shall have and exercise all the rights and powers of corporate 
membership created by the laws of the State of New York or the Certificate of Incorporation 
or Bylaws of the Corporation. 
 
Section 3. Annual Meeting of Corporation 
 

(a) In its capacity as Member of the Corporation, NLHS shall hold an annual 
meeting of the Corporation no later than the last day of November of each year at a 
convenient time and place designated by NLHS.  At the annual meeting, NLHS shall elect 
the Corporation’s directors, and transact such other business as may properly come before 
the meeting. 
 

(b) The Annual Meeting of the Board of Directors of the Corporation shall be 
held in November of each year at a convenient time and place designated by the Board of 
Directors of the Corporation. 

     
Section 4. Annual Report to Member 
 

The President and the Treasurer of the Corporation shall present an annual 
report showing in appropriate detail a summary of the activities of the Corporation during the 
preceding year. 

 
Section 5. Action by Member 
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Any action required or permitted to be taken by NLHS in its capacity as the Member 
of the Corporation under applicable law or the Certificate of Incorporation or these Bylaws 
shall be taken by NLHS through written consent to such action.  The written consent of 
NLHS shall be given and evidenced by a resolution of the Board of Directors of NLHS, 
signed by an officer of NLHS, following action by the Board of Directors of NLHS in 
accordance with NLHS= Certificate of Incorporation, Bylaws, policies and procedures. 
 

 
ARTICLE III - BOARD OF DIRECTORS 

 

Section 1. Authority 
 

All of the affairs, property, business and policies of the Corporation shall be 
under the charge, control and direction of the Board of Directors.  Persons serving as a 
member of the Board of Directors, sometimes referred to as the “Board”, are herein referred 
to individually as a Adirector” and collectively as the “directors”.” The Corporation shall be 
fully responsible for its own management and fiscal affairs and church affiliation/recognition 
shall not cause any ministry partner to incur or be subject to the Corporation’s liabilities or 
debts (including any bond or loan prospectus).  

 

Section 2. Composition 
 

 (a) The Board of Directors shall be comprised of not less than three (3) nor 
more than seven (7) directors, one of whom shall be ex officio, the President of the 
Corporation.  The number of Directors at any time shall be determined by the Member, 
provided that no decrease in the number of Directors shall shorten the term of any 
incumbent Director.  The membership of the Board shall represent a variety of interests 
and shall be chosen for their ability and willingness to contribute in various ways to the 
success of the Corporation.  At least 51% of the members of the Board shall be members 
of Lutheran congregations. 

(b) At least 51% of the seats on the Board of the Corporation shall be 
filled at any time by individuals who are not concurrently directors or officers of NLHS. or 
any of its Affiliates. 
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Section 3. Election and Term of Directors 
 

(a) All elections shall be by ballot and a majority of all votes cast shall be 
necessary to elect.  
 

(b) Upon the initial approval of these bylaws, the elected directors shall be 
divided into three (3) classes of approximately equal size by the Board:  one class shall be 
elected to serve a term of one (1) year, a second class shall be elected to serve a term of 
two (2) years, and a third class shall be elected to serve a term of three (3) years.  
Thereafter, directors who are members of such classes shall be elected at the annual meeting 
of the Corporation on a rotating basis.  All directors who are members of a class elected at 
an annual meeting after the 1996 annual meeting shall succeed the incumbent directors 
whose terms of office expire that year and shall be elected to serve a term of three (3) 
years and until their successors are duly elected and qualified, except that a director may 
be elected for a term of less than three years if necessary for the purpose of maintaining 
approximately equal class sizes. 
 

(c) The Nominating Committee shall select all nominees to the Board of 
Directors.  Lutheran nominees who are members of the ELCA or LC-MS shall have their 
names submitted to their respective judicatories, namely the Upstate New York Synod, ELCA, 
and the Eastern District, LC-MS, or their successors, “Judicatories”, for approval.  Following 
approval of the stated Judicatories, nominees shall be submitted for election at the annual 
meeting of the System.  The Lutheran members of the Board shall be selected from both 
the ELCA and LC-MS Judicatories and other Lutheran bodies within the service area of the 
System and shall include at least two (2) members that are Ministers, as defined herein. 
“Ministers” shall mean Rostered Ministers, as defined by the ELCA; Ordained Ministers and 
Commissioned Ministers, as defined by the LC-MS, and the equivalent of such persons in 
other Lutheran bodies within the service area of the System. Non ELCA and LC-MS Lutheran 
nominees along with non Lutheran nominees shall be submitted by the Nominating Committee 
directly to the Board for election. 
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(d)  Newly elected directors shall take office on the first day of January 
following their election at the annual meeting. 

 
Section 4.    Removal 
 

(a) Any elected director may be removed from office, with or without cause, 
by an affirmative vote of a majority of the entire Board of the Member at any regular or 
special meeting of the Board, provided that the proposed action is referenced in the notice 
of the meeting.   
 

(b) An ex officio director who shall cease for any reason to hold the office 
from which his or her directorship in the Corporation is derived shall automatically and 
immediately be removed from the Board of the Corporation. 
 
Section 5.    Resignation 
 

(a) An elected director may resign at any time by giving written notice to 
the Chair or the Secretary of the Corporation and to the Member.  Unless otherwise specified 
in the notice, the resignation shall take effect upon delivery thereof to such officer of this 
Corporation and the acceptance of the resignation shall not be necessary to make it effective. 
 

(b) An ex officio director may resign his or her directorship in the 
Corporation only by resigning from or otherwise discontinuing service in the office from which 
the directorship in this Corporation is derived. 
 
Section 6.     Vacancies and Newly Created Directorships 
 

(a) Each vacancy in elected seats on the Board for any reason shall be 
filled by vote of the Member.  The Member’s Nominating Committee of the Board shall 
submit to the Board of the Member its nomination to fill the vacancy.  The Member shall not 
be obligated to elect any such nominee. 
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(b) An elected director who fills a vacancy shall hold office until the next 
annual meeting of the Corporation and until his or her successor is duly elected and qualified. 
 

(c) A vacancy in the ex officio directorship shall automatically and 
immediately be filled by the successor in the office from which the directorship is derived. 
 

(d) Newly created directorships shall be filled in the manner prescribed for 
those directorships at the time they are created. 
 
Section 7.     Regular Meetings of the Board 
 

The Board of Directors shall hold regular meetings of the Board at least four 
(4) times each year as designated by the Board.  The Annual Meeting in November at 
which election of the directors and officers takes place shall be counted among the required 
four (4) meetings.  Written notice of all regular meetings shall be mailed to each director 
not less than ten (10) days in advance of the date fixed for such meeting. 
 
Section 8.     Special Meetings of the Board 
 

Special meetings of the Board may be called at any time by the Chair or 
President and shall be called by the Chair or the Secretary within fourteen (14) days after 
receipt of a written request from any three (3) directors.  Notice of each special meeting 
shall be given in person, by telephone, email or by mail to each director at least three (3) 
days in advance of the date of such special meeting.  The notice shall state the business 
for which the special meeting has been called, and no business other than that stated in the 
notice shall be transacted at the special meeting. 
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Section 9.     Waiver of Notice 
 

Notice of any meeting of the Board need not be given to any director who 
submits a waiver of notice before or after the meeting, or who attends the meeting without 
protesting prior thereto or at its commencement the lack of notice to him or her. 
 
Section 10.     Place of Board Meetings 
 

The Board may hold its meetings at the office of the Corporation or at such 
other places within the State of New York as it may from time to time determine. 
 
Section 11.     Quorum of Directors 
 

(a) The presence in person of one-third (1/3) of the entire Board shall be 
necessary to constitute a quorum at all meetings of the Board for the transaction of business, 
except as otherwise required by law or the Corporation’s Certificate of Incorporation or these 
Bylaws. 

 
 (b) A majority of the directors present, whether or not a quorum is present, 

may adjourn any meeting to another time and place without notice other than announcement 
at the meeting. 
 
Section 12.     Action by the Board 
 

(a) Each director shall be entitled to one (1) vote on each matter properly 
submitted to the directors for action at any meeting of the Board.  Unless otherwise required 
by law or provided in the Corporation’s Certificate of Incorporation or these Bylaws, the vote 
of a majority of directors present at the time of the vote at a duly convened meeting, provided 
that a quorum is then present, shall be the act of the Board. 
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(b) Any action required or permitted to be taken by the Board or any 
committee thereof may be taken without a meeting if all members of the Board or the 
committee thereof consent in writing to the adoption of a resolution authorizing the action.  
The resolution and written consent thereto by the members of the Board or committee shall 
be filed with the minutes of the proceedings of the Board or committee. 
 

(c) Any one (1) or more members of the Board, or of any committee 
thereof, may participate in a meeting of such Board or committee by means of a conference 
telephone or similar equipment that allows all persons participating in the meeting to hear 
each other at the same time.  Participation by such means shall constitute presence in 
person at such a meeting. 
 
Section 13.     Minutes 
 

The Secretary or a designee shall maintain complete and accurate minutes of 
each Board and committee meeting and shall retain each notice sent and each resolution 
and unanimous written consent of the directors.  Said documents shall accurately reflect all 
business conducted, including findings, conclusions and recommendations, and shall be 
maintained in the permanent records of the Corporation.  A copy of all such minutes shall 
be transmitted promptly to the Member. 
 
Section 14.     Attendance at Meetings 
 

Attendance at each meeting of the Board and the Corporation’s committees 
shall be recorded by the Secretary in the minutes thereof.  Absence from a meeting of the 
Board or a committee to which a director is appointed may be excused for good cause 
shown.  Unexcused absence from any three (3) consecutive regular or special meetings of 
the Board or three (3) consecutive meetings of any committee during a twelve (12) month 
period for any reason shall constitute cause for removal from the Board. 

 
 Section 15.     Compensation of Directors  
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 Except for the President of the Corporation who shall be a director of the 
Corporation on an ex officio basis, no director of the Corporation shall receive, directly or 
indirectly, any salary, compensation or emolument from the Corporation in the role of director, 
but directors shall be reimbursed for reasonable expenses incurred in the performance of 
Corporation duties.  Nothing herein contained shall be construed to preclude any director 
from serving the Corporation in another capacity and receiving compensation therefor. 
 
Section 16.     Property Rights of Directors 
 

No director of the Corporation shall, by reason of that position, have any rights 
to or interest in the property or assets of the Corporation. 
 
 

ARTICLE IV - OFFICERS 
 
Section 1.     Designation and Election of Officers 
 

(a) The officers of the Corporation shall be a Chair, President, a Treasurer, 
a Secretary and such other officers as the Board of Directors may deem necessary or 
advisable. 
 

(b) At the annual Board meeting held in November of each year, the Chair, 
President, Treasurer and Secretary of the Board (hereinafter, the “elected officers”) shall be 
elected by the Board of Directors.   Newly elected officers shall take office on the first day 
of January following election at the annual meeting in November.  Except when such an 
officer dies, is removed, resigns, becomes disabled, or when a new position is created, 
newly elected officers shall succeed the incumbent officers whose terms of office expire that 
year and hold office for a period of one (1) year and until their successors shall have been 
duly elected and qualified.  There shall be no limit on the number of consecutive terms such 
officers may serve. 

(c) The Chair of the Corporation shall be elected from among the directors 
of the Corporation. 
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(d) Any elected officer may be removed by the Board of Directors, with or 

without cause, at any time. 
 
(e) Any elected officer may resign at any time by giving written notice to 

the Chair or Secretary of the Corporation.  Such resignation shall be effective upon delivery 
to such officer or on such other date specified in the notice, and acceptance of the resignation 
shall not be necessary to make it effective. 

 
(f) A vacancy in an elected office prior to the scheduled expiration of its 

term may be filled at any regular or special meeting of the Board.  An individual elected to 
fill a vacancy occurring in any such office for any reason shall serve the remainder of the 
term and until his or her successor shall have been duly elected and qualified.  Vacancies 
in other offices shall be filled as determined by the Board. 
 

(g) Except for the offices of Chair and President, any officer may hold two 
(2) or more offices. 
 
Section 2.   Chair 
 

The Chair shall preside at all meetings of the Board of Directors and shall 
appoint committee members and chairs, subject to approval of the Board.  The Chair shall 
be, ex officio, a voting member of all committees. 
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Section 3.   President/Chief Executive Officer 
 

The Board shall appoint a competent and experienced executive to be the 
President of the Corporation, after consultation with a duly appointed search committee.  The 
President shall be the chief executive officer of the Corporation, shall oversee its general 
management, shall carry out the policies of the Board and its committees, and shall undertake 
all the responsibilities assigned by the Chair or the Board.  The President shall be, ex officio, 
a director of the Board and a voting member of all committees and shall undertake such 
other duties as may be prescribed in these Bylaws or assigned by the Board. 
 
Section 4.   Treasurer 
 

The Treasurer shall be the Chair of the Finance Committee.  The Treasurer 
shall be responsible for: 

 
(a) maintaining custody of all funds and securities of the Corporation and 

managing and controlling the same under the supervision of the Board; 
 
(b) maintaining the Corporation’s accounting system in such a manner as 

to give a true and accurate accounting of the financial transactions and condition of the 
Corporation; 

 
(c) depositing all money and other valuables in the name and to the credit 

of the Corporation in such depositories as may be designated by the Board; 
 

(d) disbursing the funds of the Corporation as may be ordered or authorized 
by the Board and preserving proper vouchers for such disbursements; 
 

(e) rendering to the Member and to the Chair and the Board at the regular 
meetings of the Board, or whenever they require it, such financial statements or instruments 
as they may require concerning the financial transactions or condition of the Corporation; 
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(f) presenting a complete audited financial report including but not limited 

to a report concerning the assets received by the Corporation for specific purposes and the 
use made of such assets and of the income therefrom; 
 

(g) signing and countersigning such instruments as require the Treasurer’s 
signature; and 
 

(h) performing such other duties as are incidental to the office or are 
assigned to the Treasurer by the Board or the Chair or are prescribed in these Bylaws. 
 
Section 5.   Secretary 
 

The Secretary shall be responsible for: 
 

(a) issuing appropriate notices and preparing agendas for all meetings of 
the Board; 

(b) maintaining all records and reports of the Corporation; 
 

(c) keeping and reporting of complete and accurate minutes of all meetings 
of the Board and committees and all unanimous written consents executed by directors; 
 

(d) keeping the seal of the Corporation and affixing it to documents when 
authorized in accordance with these Bylaws; and 
 

(e) performing such other duties as are incidental to the office or are 
assigned to the Secretary by the Board or the Chair or are prescribed in these Bylaws. 
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ARTICLE V - COMMITTEES 
 
Section 1.   Creation and Appointment of Committees 
 

(a) In addition to any Committees specifically described in these Bylaws, 
the Board of Directors may create standing committees and/or special committees. 
 

(i) Standing committees shall be appointed to fulfill continuous or 
regularly recurring functions of the Board.  Members of the standing committees shall serve 
for a term of one (1) year and until their successors are elected and qualified. 
 

(ii) Special committees shall be created to fulfill special tasks as 
circumstances warrant, shall limit their activities to the accomplishment of the tasks for which 
they are formed, and shall stand discharged upon the completion of such tasks. 
 

(b) Each committee shall have at least three (3) members. 
 

(c) The members of each committee shall be appointed by the Chair of 
the Board in consultation with the President.  Except as otherwise provided, committee 
members need not be directors.  Committee members may be removed by the Chair with 
or without cause at any time, and vacancies may be filled by the Chair at any time.  
Committee members appointed to fill vacancies shall serve until removed or until their 
successors are appointed and qualified. 
 

(d) The chair of each committee shall be appointed by the Chair of the 
Board in consultation with the President from among the committee members. 
 
Section 2.  Standing Committees 
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There shall be the following standing committees to be appointed by the Chair 
in consultation with the President:  Buildings and Grounds, Bylaws, Finance, Long Range 
Planning, Medical Advisory, Medical Ethics, Pastoral Care and Personnel. 
 
Section 3.  Buildings and Grounds Committee 
 

The Buildings and Grounds Committee shall consist of three (3) or more 
persons, at least one (1) of whom shall be a member of the Board of the Corporation. It 
shall serve as an advisory committee to the administrators and the staff and shall help in 
the formation of programs and policies concerning the construction, upkeep and protection 
of the buildings, equipment and property of the Corporation. 
 
Section 4.  Bylaws Committee 
 

The Bylaws Committee shall review the bylaws of the Corporation at least 
annually and recommend to the Board any revisions it deems necessary to assure compliance 
with applicable law and regulations.  The Bylaws Committee shall consist of three (3) r more 
persons, at least one (1))] of whom shall be a member  of the Board of the Corporation.  
Any amendment of the Bylaws resulting from the recommendations of the Committee shall 
be approved in accordance with Article XI. 
 
Section 5.  The Finance Committee 
 

The Finance Committee shall consist of three (3) or more persons, at least 
one (1) of whom shall be a member of the Board of the Corporation.  One of the three 
Board members shall be the Treasurer, who shall be the Chair of the committee.  It shall 
have responsibility for all accounts of the Corporation.  It shall formulate financial policy for 
the Corporation and present reports of the Finance Committee meetings to the Board.  It 
shall present the financial statements, the annual budget and financial plans, as prepared 
by the administrative staff of the Corporation, to the Board for appropriate action.  It shall 
arrange for the required annual audit. 
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Section 6.  Long Range Planning Committee  
 
               The Long-Range Planning Committee shall consist of three (3) or more 
persons, at least one (1) of whom shall be a member of the Board of the Corporation.  It 
shall establish and maintain an ongoing five (5) year plan for the future ministry of the 
Corporation.  It shall also be responsible for developing and maintaining relationships within 
the Lutheran community. 
 
Section 7.  Medical Advisory Committee 
 

The Medical Advisory Committee shall consist of three (3) or more members, 
whose duties it shall be to develop the medical policies, medical service and admission 
procedures of the Corporation.  This committee shall be responsible to comply with all duties 
as required by the codes and regulations of New York State and the Federal Government.  
It shall submit a list of qualified medical staff members to the Board annually for their 
approval.  The Board shall have a representation on the committee. 
 
Section 8.  Medical Ethics Committee 
 

The Ethics Committee shall consist of three (3) or more persons.  The 
purposes of the Committee shall be: 
 

(a) To work with the facility staff in the establishment of working Ethic 
Subcommittees within the facility. 

(b) To educate themselves on moral/ethical medical issues and to 
disseminate that knowledge to the Facility Ethics Committees. 

 
(c) To provide a liaison between the Facility Ethics Committees and the Board. 
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(d) To assure that the moral/ethical medical decisions made by the facilities are in 
keeping with Lutheran Church Doctrine, the bylaws of the facility and the philosophy 
and mission of the Home. 

(e) The committee can be convened to review issues that cannot meet final resolution at 
the facility level. 

 
The committee will meet at least bi-annually. 
 

Section 9. Pastoral Care Committee 
 

The Pastoral Care Committee shall consist of three (3) or more persons.  It shall serve as 
an advisory committee to the administrator and staff and shall help in the formation of programs and 
policies for the spiritual and emotional needs of the patients. 
 
Section 10.  Personnel Committee 
 

The Personnel Committee shall consist of three (3) or more persons, at least one (1) of 
whom shall be a member of the Board of the Corporation.  It shall recommend to the Board policies in 
regard to salaries and employee benefits.  It shall serve as an advisory committee to the administrator and 
staff and shall help in the formation of programs and policies in regard to personnel salaries and benefits.  
Recommendations relative to salaries and employee benefits shall be submitted to the Board for approval. 
 
 
Section 11.  Committee Meetings 
 

(a) Each committee shall meet with such minimum frequency as is prescribed by the 
Board, and at such additional times as the committee chair may determine. Unless otherwise specific, a 
majority of the committee members shall be considered a quorum, and a vote by a majority of the members 
present at a duly organized committee meeting shall be the act of the committee.  A committee may meet 
by conference telephone in the same manner as the full Board, see article III §12 of Bylaws, and may act 
by unanimous written consent in lieu of a majority vote at a meeting.  Each committee shall submit minutes 
of its proceedings to the Secretary of the Corporation. 
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(b) A committee may also meet by electronic correspondence (emails and similar 

methods) where necessary due to time constraint.  Participation by such means shall constitute presence 
in person at such meeting.

 
ARTICLE VI - ADMINISTRATOR 

 
The Board shall employ and have the authority to dismiss the administrator 

who shall have the executive responsibility for management of the facility.  He/she shall 
have the authority to appoint employees to fill staff positions created by the Board and to 
dismiss employees when their services are no longer needed or become unsatisfactory.  
He/she shall make regular reports to the Board concerning the work of the Corporation. 

 
ARTICLE VII - INDEMNIFICATION AND INSURANCE 

 
Section 1.   Indemnification. 
 

  (a)  The Corporation shall indemnify each person made or threatened to be 
made a party to any action or proceeding, whether civil or criminal, by reason of the fact 
that such person or such person’s testator or intestate is or was Director, Officer, or 
committee member of the Corporation, or, while a Director, Officer or committee member 
serves or served, at the request of the Corporation, any other Corporation, partnership, 
joint venture, trust, employee benefit plan or other enterprise in any capacity, against 
judgments, fines, penalties, amounts paid in settlement and reasonable expenses, 
including attorneys’ fees, incurred in connection with such action or proceeding, or any 
appeal therein, provided that no such indemnification shall be made if a judgment or 
other final adjudication adverse to such person establishes that his or her acts were 
committed in bad faith or were the result of active and deliberate dishonesty and were 
material to the cause of action so adjudicated, or that he or she personally gained in 
fact a financial profit or other advantage to which he or she was not legally entitled, and 
provided further that no such indemnification shall be required with respect to any 
settlement or other non-adjudicated disposition  of any threatened or pending action or 
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proceeding unless the Corporation has given its prior consent to such settlement or other 
disposition.   
 

  (b) The Corporation shall advance or promptly reimburse upon request any 
Director, Officer or committee member seeking indemnification hereunder for all expenses, 
including attorneys’ fees, reasonably incurred in defending any action or proceeding in 
advance of the final disposition thereof upon receipt of an undertaking by or on behalf of 
such person to repay such amount if such person is ultimately found not to be entitled to 
indemnification or, where indemnification is granted, to the extent the expenses so advanced 
or reimbursed exceed the amount to which such person is entitled.   
 
 

(c) This Article shall be given retroactive effect and the full benefits hereof 
shall be available in respect of any alleged or actual occurrences, acts, or failures to act 
prior to the date of the adoption of this Article.  The right to indemnification or advancement 
of expenses under this Article shall be a contract right.   

 
 Section 2.   Insurance. 
 

The Corporation shall purchase liability insurance for its Directors, Officers and 
committee members on terms authorized and approved by the Board of Directors. 
 
 

ARTICLE VIII - FISCAL YEAR 
 

The fiscal year of the Corporation shall be the calendar year. 
 

ARTICLE IX - CONFLICT OF INTEREST 
 

Section 1.   Reporting Requirement 
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Any director, officer or committee member having an existing or potential 
interest in a contract or other transaction presented to the Board of Directors or a committee 
thereof for deliberation, authorization, approval, or ratification, or any such person who 
reasonably believes such an interest exists in another such person, shall make a prompt, 
full and frank disclosure of the interest to the Board or committee prior to its acting on such 
contract or transaction which might reasonably be construed to be adverse to the 
Corporation’s interest. 
 
Section 2.   Conflict Determination and Restrictions 
 

The body to which such disclosure is made shall determine, by majority vote, 
whether the disclosure shows that the nonvoting and non-participation provisions below must 
be observed.  If so, such person shall not vote on, nor use his or her personal influence 
on, nor participate (other than to present factual information or to respond to questions) in 
the discussions or deliberations with respect to, such contract or transaction.  Such interested 
person may not be counted in determining the existence of a quorum at any meeting where 
the contract or transaction is under discussion or is being voted upon.  The minutes of the 
meeting shall reflect the disclosure made, the vote thereon and, where applicable, the 
abstention from voting and participation, and whether a quorum was present. 
 
Section 3.   Conflict Policies 
 

The Board shall adopt conflict of interest policies requiring: 
 

(a) regular annual statements from directors, officers, and key employees 
that disclose existing and potential conflicts of interest. 

 
(b) corrective and disciplinary action with respect to transgressions of such 

policies. 
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For the purposes of this Section, a person shall be deemed to have an 
“interest” in a contract or other transaction if the person is the party (or one of the parties) 
contracting or dealing with the Corporation, or if the person is a director, trustee or officer 
of, or has a significant financial or influential interest in, the entity contracting or dealing with 
the Corporation, or if the person is otherwise reasonably likely to gain a significant financial 
or other personal benefit if the contract or transaction is approved.  Concurrent service on 
the Board of Directors of this Corporation and the Board of Directors of an Affiliate or the 
Member shall not be a disqualifying conflict of interest for the purposes of this Article. 
 
Section 4.   Effect on Contracts and Other Decisions 
 

No contract or other transaction between the Corporation and one or more of 
its directors or officers, or between the Corporation and any other corporation, firm, 
association or other entity in which one or more the Corporation’s directors or officers are 
directors or officers, or have a substantial financial interest, shall be either void or voidable 
for this reason alone or by reason alone that such director(s) or officers are present at the 
meeting of the Board, or of a committee thereof, which authorizes such contract or 
transaction, or that his or their votes are counted for such purpose, if the material facts as 
to such director’s or officer’s interest in such contract or transaction and as to any such 
common directorship, officership or financial interest are disclosed in good faith or known to 
the Board or committee, and the Board or committee authorizes such contract or transaction 
by a vote sufficient for such purpose without counting the vote or votes of such interested 
director or officer. 
 

ARTICLE X - DISSOLUTION 
 

Dissolution of the Corporation shall take place upon a two-thirds (2/3) vote 
of the Board present at a specially called meeting held at least sixty (60) days after written 
notice of the meeting has been given in the same manner as for the annual meetings. 
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In the event of dissolution of the Corporation, all of the assets and property 
of the Corporation remaining after payment of the Corporation’s liabilities shall be distributed 
to Niagara Lutheran Health System or one or more of the not-for-profit Affiliates of the 
Corporation, provided that the distributee(s) shall then qualify under Section 501(c)(3) of 
the Code, subject to an order of the Supreme Court of the State of New York.  If none of 
the Corporation’s not-for-profit Affiliates or the Member shall so qualify at the time of 
dissolution, then distribution shall be made to other recognized Lutheran social ministry 
organizations, as approved by the Board of Directors, provided that they qualify under Section 
501(c)(3) of the Code, subject to an order of a Justice of the Supreme Court of the State 
of New York.  

 
ARTICLE XI - RULES OF ORDER AND BYLAW CHANGES 

 
Section 1.   Rules of Order 
 

Meetings of the Board shall be governed by Robert’s Rules of Order, except 
where they are inconsistent with the provisions of these Bylaws or applicable New York laws. 
 
Section 2.   Bylaw Changes 
 
  These Bylaws may be amended, repealed or adopted by an affirmative vote 
of two-thirds (2/3) of the entire Board of Directors subject to prior review of the Member 
at any regular or special meeting of the Board or upon the directors unanimous written 
consent, provided that notice of the proposed amendment shall be given to the Board and 
the Member sixty (60) days prior to the adoption.  Any proposed changes to the governing 
documents related to the requirements for affiliation and/or recognition will be submitted to 
the ELCA Division for Church in Society and the LC-MS Board for Human Care Ministries, 
or their successors, for their opinion on how the proposed changes may affect the 
affiliation/recognition status of the Corporation. 
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Adopted by resolution of the Board of Directors of the Corporation on the_____ 
day of ____________, 2015. 
 
 ________________________________ 

 Secretary 
139535 5/31/96 - Damon & Morey 
Rev. at NLHS      9/11/01 - jrs 
Rev. at NLHRC   9/25/03 – jrs 
Rev. at NLHRC   2/21/13 – ns 
Rev. at NLHRC   9/26/13 – ns 
Rev. at NLHRC  10/01/15 – ns 
Rev. at NLHRC  09/09/21- Candyce Ingwersen, Esq. and dc  
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PLAN OF DISSOLUTION 
OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

Under Section 1002 of the Not-for-Profit Corporation Law 

The Board of Directors (the "Board") of NIAGARA LUTHERAN HOME & REHABILITATION 
CENTER, INC., (the "Corporation"), has considered the advisability of voluntarily dissolving the 
Corporation and has determined that dissolution is in the best interest of the Corporation. The Board directs 
that the Corporation be dissolved in accordance with the following plan: 

1. The Board has adopted this Plan of Dissolution and has submitted this Plan to Niagara Lutheran 
Health System, Inc., the Corporation's sole member, for approval. 

2. In addition to Attorney General approval, Public Health and Health Planning Council approval of 
the Plan is required and a copy of the approval will be attached to the Verified Petition submitted 
to the Attorney General. 

3. The Corporation is a charitable corporation and has no assets or liabilities. 

4. A Certificate of Dissolution shall be signed by an authorized director or officer of the Corporation 
and all required approvals shall be attached thereto. 

24914691.2 

Niagawera~ Rehabilitation Center, Inc. 

Christopher Koenig, 
President/Chief Executive Officer 

August 11, 2022 
(Date) 
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Certificate of Dissolution 

See attached. 
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CERTIFICATE OF DISSOLUTION 

OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

Under Section 1003 of the Not-for-Profit Corporation Law 

I, Rev. Paul Mertzlufft, the Board Chair of Niagara Lutheran Home & Rehabilitation Center, Inc., 
hereby certify as follows: 

FIRST: The name of the corporation is Niagara Lutheran Home & Rehabilitation Center, 
Inc. (the “Corporation”). The Corporation was originally formed under the name Niagara Lutheran Home, 
Inc.  

SECOND: The Corporation’s Certificate of Incorporation was filed with the New York State 
Department of State on the 18th day of April, 1972. 

THIRD: The names and addresses of each of the officers and directors of the Corporation 
and the title of each are as follows: 

Name Director/Officer Title Address 

Rev. Paul Mertzlufft Board Chair 
4162 Walker Place 
Hamburg, NY 14075 

Christopher Koenig 
Director, 
President/Chief 
Executive Officer 

9245 Hunt Club Lane 
Clarence, NY 14031 

Dr. Thomas Kuhn Director 
80 Westport Court 
Buffalo, NY 14221 

Rev. Thomas Mason Director 
245 S. 2nd Street 
Lewiston, NY 14092 

FOURTH: At the time of dissolution, the Corporation is a charitable New York not-for-profit 
corporation. 

FIFTH: At the time of the authorization of the Corporation’s Plan of Dissolution pursuant 
to Section 1002 of the Not-for-Profit Corporation Law, the Corporation held no assets legally required to 
be used for a particular purpose. 

SIXTH: The Corporation elects to dissolve. 

SEVENTH:  The dissolution was authorized by unanimous written consent of the Board of 
Directors, followed by consent of the sole corporate member.

EIGHTH:  The Corporation is a charitable corporation with no assets to distribute.  Prior to 
the delivery of this Certificate of Dissolution to the Department of State for filing, a copy of the Plan of 
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Dissolution which contains the statement prescribed by paragraph (b) of Section 1001 of the Not-for-Profit 
Corporation Law has been duly filed with the Attorney General.

NINTH: The dissolution of the Corporation requires the approval of the Attorney General 
and the Public Health and Health Planning Council, and such approvals are annexed hereto or endorsed 
hereon.  No approval of the dissolution of the Corporation by any other government body or officer is 
required. 

TENTH: The Corporation has carried out the Plan of Dissolution. 

ELEVENTH:  Prior to the filing of this Certificate of Dissolution with the Department of State, 
the endorsement of the Attorney General will be stamped below. 

[signature page follows] 
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IN WITNESS WHEREOF, the undersigned has signed this Certificate of Dissolution of the 
Corporation this ____ day of _______________, 20_____. 

_______________________________ 
          Rev. Paul Mertzlufft, Board Chair 
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CERTIFICATE OF DISSOLUTION 

OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

Under Section 1003 of the Not-for-Profit Corporation Law 

Filed By: 

BARCLAY DAMON LLP 
200 Delaware Avenue, Suite 1200 

Buffalo, New York 14202 
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Unanimous Written Consent of the Board 
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09-01-'22 09:06 FROM-

UNANIMOUS WRITTEN CONSENT 
OFTHE 

BOARD OF DIRECTORS 
OF 

T-207 P0002/0002 F-943 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

THE UNDERSIGNED, constituting all of the membe,·s of the Board of Directors (the "Board") of 
NIAGARA LOTI::JERAN HOME & REHABILITATION CENTER, INC., a New York not-for•profit 
corporation (the "Corporation"), do hereby adopt, consent to, confirm, approve and ratify the following 
resolutions in lieu of a meeting of the Board of Directors plll'suant to Section 708(b) of the New York State 
Not-fo1·-Ptofit Corporation Law: 

WHEREAS, Niagara Lutheran Health System, Inc. ("NLHS") is the sole corporate member of the 
Corporatioil; and 

WHEREAS, the Corporation has no assets or liabilities; and 

WHEREAS, the Corporation has no intention of resuming operations; and 

WHEREAS, the Corporation desires to dissolve. 

NOW, THEREFORE, be it: 

RESOLVED, that the Board hereby authoi-izes and directs that Corporation be 
dissolved in accordance with the Plan of Dissolution {Attachment A), the 
Corporation's Certificale of Incorporation, its bylaws, and the New York Not-for• 
Pl'ofit Corporation Law; and be it further 

RESOLVED, that the Plan of Dissolution is hereby adopted; and be it further 

RESOLVED, that these Resolutions, the Plan of Dissolution, and the pl'oposed 
voluntary dissolution of the Corporation are hereby proposed and recommended 
to NLHS for adoption as the sole member of the Corporation; and be it further 

RESOLVED, that upon obtaining adoption, authorization, and approval from 
NLHS, the President/Chief Executive Officer (an "Authorized ~") is 
authori~d to take any and all such actions that such Authorized Officer deems 
necessa1y, appropriate or advisable to effect the dissolution, including, without 
limitation, prepal'ing and submitting any and all governmental, regulato1y, judicial 
and/or third pat·ty filings necessary to obtain consents or app1·ovals required to 
consummate the dissolution, including filing with the New York Secretal'y of State 
a Ce11ificate of Dissolution; and be it further 

RESOLVED, that this Wl'itten Consent may be executed in counterparts. 

The undersigned directors have executed this Consent as of Ai1gust l l, 2022. 

Rev. Thomas Mason, Director 

24918239.2 
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CONSENT OF NIAGARA LUTHERAN HEALTH SYSTEM, INC. 
TO APPROVE THE DISSOLUTION OF 

NIAGARA LUTHERAN HOME & REHABILITATION CENTER, INC. 

NIAGARA LUTHERAN HEALTH SYSTEM, INC., a New York not-for-profit corporation (the 
"Member"), being the sole member of Niagara Lutheran Home & Rehabilitation Center, Inc. ("the 
Corporation") does hereby adopt, consent to, confirm, approve and ratify the following resolutions: 

WHEREAS, the Corporation has no assets or liabilities; and 

WHEREAS, the Corporation has no intention of resuming operations; and 

WHEREAS, the Corporation desires to dissolve; and 

WHEREAS, the Member Board of Directors has determined that dissolution is in the best interest 
of the Corporation; and 

WHEREAS, the Member Board duly authorized the Corporation's dissolution; and 

WHEREAS, the Member Board Chair is authorized to take any and all such actions on behalf of 
the Member that the Chair deems necessary, appropriate or advisable to effect the dissolution; and 

WHEREAS, the Member Board Chair has reviewed the Corporation's Plan of Dissolution. 

NOW, THEREFORE, be it: 

RESOLVED, that the Member hereby adopts, authorizes, and approves the 
dissolution of the Corporation in accordance with the Plan of Dissolution 
(Attachment A), the Corporation's Certificate of Incorporation, its bylaws, and 
the New York Not-for-Profit Corporation Law; and be it further 

RESOLVED, that the Plan of Dissolution is hereby adopted; and be it further 

RESOLVED, that the Corporation's President/Chief Executive Officer (an 
"Authorized Officer") is authorized to take any and all such actions that such 
Authorized Officer deems necessary, appropriate or advisable to effect the 
dissolution, including, without limitation, preparing and submitting any and all 
governmental, regulatory, judicial and/or third party filings necessary to obtain 
consents or approvals required to consummate the dissolution, including filing 
with the New York Secretary of State a Certificate of Dissolution. 

Niagara Lutheran Health System, Inc. 

August 12, 2022 
(Date) 

24968141.2 
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Yes    No 
13. Is the organization a law enforcement support organization that only solicit contributions from its members?
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14. Is org anization a New York State volunteer firefighters or volunteer ambulance corps?

23. Is the organization a police department, sheriff’s department or other government law enforcement agency?

12. Is the organization incorporated/chartered under the New York State Education Law?

15. Is the  organization a hospital, skilled nursing facility, or diagnostic/treatment center?
Yes    No 

The updated registration category will go into effect when your filing has been processed.

Based on your responses to annual exemption questions, this organization is required to file under 
fiscal year.

EPTL

EPTL

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

DocuSign Envelope ID: AB6921BC-6767-4100-99A7-63901FDB670F

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 



 

Financial Information 
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applicable to this report. 
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N/A N/A
N/A N/A
N/A N/A
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President

President

Christopher Koenig president@niagaralutheran.org
Chief Financial Officer

Chief Financial Officer

Laurie Jankowski ljankowski@niagaralutheran.org
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 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, on this 29th 
day of June 2023, approves the filing of the Certificate of Dissolution of Niagara Lutheran Home 
& Rehabilitation Center, Inc., dated August 12, 2022. 



 

 

 
To: Kathy Marks 
 General Counsel 
  
From: Jason Riegert 
 Deputy Director 
 Bureau of Program Counsel 
 
Date:  June 5, 2023 
 
Subject: Manhattan Eye Foundation, Inc.; Proposed Certificate of Amendment to 

Certificate of Incorporation to change name to Manhattan Eye and Ear 
Ophthalmology Alumni Foundation, Inc. 

 
 
The attached package was prepared by Vincent DiCocco for the Division of legal Affairs. 
Relevant background material has been included. 
 
I have reviewed the package and find it acceptable.  
 
If you approve, please sign the memo and kindly return to Vincent DiCocco for further 
processing. 
 
Thank you. 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany , NY 12237 j health .ny.gov 



 

 

 
TO: Michael Stelluti 
 Division of Health Facility Planning 
 
 Colleen Leonard, Executive Secretary 
 Public Health and Health Planning Council 
 
FROM: Vincent DiCocco, Senior Attorney 
 Division of Legal Affairs, Bureau of Program Counsel 
 
DATE: June 5, 2023 
 
SUBJECT: Manhattan Eye Foundation, Inc.; Proposed Certificate of Amendment to Certificate 

of Incorporation to change name to Manhattan Eye and Ear Ophthalmology Alumni 
Foundation, Inc. 

 
 
 This is to request that the above matter be included on the agendas for the next 
Establishment and Project Review Committee and Public Health and Health Planning Council 
meetings. 
 
 The attachments relating to this matter include the following: 
 

1) Memorandum to the Public Health and Health Planning Council from Kathy Marks, 
General Counsel; 

2) Letter from Michael Stringfellow from Garfunkel Wild P.C. representing the Foundation, 
dated June 21, 2022, explaining the intent of the proposed name change; 

3) An electronic letter from Michael Stringfellow dated January 23, 2023, explaining 
the meaning of the proposed name change; 

4) A copy of the executed Restated Certificate of Incorporation of The M.E.E.T. 
Ophthalmology Foundation, Inc. which changed the name to Manhattan Eye Foundation, 
Inc. dated July 31, 2001; 

5) A copy of the Bylaws of Manhattan Eye Foundation, Inc.; 

6) A copy of the Unanimous Written Consent of the Board of Directors of Manhattan Eye 
Foundation, Inc., dated January 7, 2020, consenting to the corporate name change; and 

7) A copy of the proposed Certificate of Amendment of the Certificate of Incorporation of 
Manhattan Eye Foundation, Inc.  

 
 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 

Empire State Plaza, Corning Tower, Albany , NY 12237 j health .ny.gov 



 

 

Attachments 
 
cc:  J. Corvino 

M. Ngwashi 



 

 

 
To:  Public Health and Health Planning Council (PHHPC) 
 
From:  Kathy Marks 

General Counsel 
Division of Legal Affairs 

 
Date: June 5, 2023 
 
Subject: Manhattan Eye Foundation, Inc.; Proposed Certificate of Amendment to 

Certificate of Incorporation to change name to Manhattan Eye and Ear 
Ophthalmology Alumni Foundation, Inc. 

 
 
The Manhattan Eye Foundation, Inc. (‘the Foundation’), a New York not-for-profit corporation, is 
requesting Public Health and Health Planning Council (‘PHHPC’) approval to change its 
corporate name to “Manhattan Eye and Ear Ophthalmology Alumni Foundation, Inc.”   
 
The Manhattan Eye Foundation, Inc. was first established on June 30, 1977, under the name 
M.E.E.T. Ophthalmology Foundation, Inc. with a corporate purpose to provide financial support 
to the education of ophthalmology residents, fellows and attending physicians.  On October 2, 
2001, PHHPC approved the corporate name change to The Manhattan Eye Foundation, Inc.  
 
The Foundation is requesting this subsequent name change to better reflect the Foundation’s 
stated goals of supporting not only the treatment of eye disorders, but ear and ophthalmological 
issues. Approval of PHHPC is required under the Not-for-Profit Corporation Law § 804(a)(i) and 
10 NYCRR § 600.11(a)(1).   
 
Attached is a letter dated June 21, 2022, from Michael Stringfellow from Garfunkel Wild P.C. 
representing the Foundation which explains the intent of the proposed name change, an 
electronic letter dated January 18, 2023 which explains the reasons behind the name change 
and the unanimous written consent of the Board of Directors of the Foundation.  Also attached 
are the corporate documents of The Manhattan Eye Foundation, Inc. as well as the proposed 
Certificate of Incorporation. These documents have been reviewed.   
 
There is no legal objection to the corporate name change and the Certificate of Amendment of 
the Certificate of Incorporation of Manhattan Eye Foundation Inc. is legally acceptable.   

 
 
Attachments. 
 
 
 
 
 

WYORK 
TEOF 
ORTUNITY. 

Department 
of Health 

MEMORANDUM 
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JD.ENO.: 00299.0001 

By FedEx 

Ms. Colleen Frost 

GARFUNKEL WILD, P.C. 
ATTORNEYS AT LAW 

111 GREAT NECK ROAD • GREAT NECK, NEW YORK 11021 
TEL (516) 393-2200 • PAX (516) 466-5964 

www.garfunkelwild.com 

Executive Secretary, Department of Health 
Empire State Plaza 
Corning Towers, Room 1805 
Albany, NY 12237 

June 21, 2022 

Re: Proposed Certificate of Amendment of Manhattan Eye Foundation, Inc. 
("Foundation") 

Dear Ms. Frost: 

I enclose a copy of the proposed Certificate of Amendment of the Foundation. We 
request Public Health and Health Planning Council approval of this proposed Certificate of 
Amendment. 

This amendment is being filed subsequent to the consent of the Board of Directors to 
change the name of the Foundation to Manhattan Eye and Ear Ophthalmology Alumni 
Foundation, Inc. 

Also enclosed to aid you in your review is a copy of the Restated Certificate oflncorporation of 
the Foundation, which is its last filed charter document. There have been no subsequent 
amendments to the Certificate of Incorporation. Also enclosed is a self-addressed stamped 
envelope and affidavit. 

Please contact me at (516) 393-2578 or via e-mail at mstringfellow@garfunkelwild.com, if there 
is any additional information that you require, or if you have any further questions. 

Regards, 

~ 
Paralegal 

Enclosure 

NEWYORK NEW JERSEY CONNECTICUT 

6499370v.1 



CERTIFICATE OF AMENDMENT 

OFTHE 

CERTIFICATE OF INCORPORATION 

OF 

MANHATTAN EYE FOUNDATION, INC. 

Under Section 803 of the Not-For-Profit Corporation Law 

The undersigned, being the president of the Board of Directors of Manhattan Eye 
Foundation, Inc., hereby certifies: 

1. The name of the corporation is MANHATTAN EYE FOUNDATION, INC. (the 

"Corporation"). The name under which the Corporation was formed was "M.E.E.T. 

Ophthalmology Foundation, Inc.'' 

2. The Certificate of Incorporation of the Corporation was filed by the Department 

of State on June 30, 1977 pursuant to the Not-for-Profit Corporation Law of the State of New 

York (the "NPCL"). A Certificate of Amendment of the Certificate of Incorporation was filed 

on November 29, 1978 and a Restated Certificate of Incorporation of the Corporation was filed 

on April 11, 2008 . . 

3. The Corporation is a corporation as defmed in subparagraph (a)(5) of Section 102 

oftheNPCL. 

4. The Certificate of Incorporation is hereby amended to effect the following change 

as authorized under subparagraph (b)(l) of Section 801 of the NPCL: Paragraph FIRST of the 

Certificate of Incorporation, which provides the name of the Corporation as Manhattan Eye 

Foundation, Inc. is hereby deleted in its entirety and replaced as follows: 

6359448v.l 



"FIRST: The name of the Corporation is Manhattan Eye and Ear Ophthalmology Alumni 

Fmmd.ation, Inc." 

5. The Corporation's Certificate of Incorporation is hereby further amended by the 

deletion of Article SIXTH in its entirety and replaced as follows: 

6359448v. t · 

"SIX.TII: (a) Nothing contained in this Certificate 
shall authorize the Corporation to establish, operate 
or maintain a hospital, a home care services agency, 
a hospice, a health maintenance organization, or a 
comprehensive health services plan as provided for 
by Articles 28, 36, 40 and 44, respectively, of the 
Public Health Law, or to provide hospital services 
or health related services or to solicit any funds, 
contributions or grants, from any source, for the 
establishment, operation or benefit of any hospital. 

(b) Nothing contained in this Certificate shall 
authorize the Corporation to e_stablish, operate or 
maintain an adult care facility as provided for by 
Article 7 of the Social Services Law, or to solicit 
contributions for any such purpose. 

(c) Nothing herein shall authorize the Corporation 
to operate, maintain or manage a charter school, a 
nursery school, a kindergarten, an elementary 
school, a secondary school, a college, university or 
to advertise or offer credit-bearing courses or 
degrees in New York State. 

( d) Except as authorized by Title vm of the 
Education Law or other applicable statute, nothing 
herein shall authorize the Corporation to engage in 
the practice of any profession in New York, engage 
in the training of any profession in New York or to 
use a professional title or term of any profession in 
violation of Title VIII. 



5. The Certificate of Incorporation is further amended to effect the following change 

as authorized under subparagraph (b)(7) of Section 801 of the NPCL: Paragraph TENTH of the 

Certificate of Incorporation, which provides the address to which the Secretary of State shall 

mail a copy of any process served; is hereby deleted in its entirety and replaced as follows: 

"TENTII: The Secretary of State is hereby designated as the agent of the Corporation 

upon whom process may be served. The post office address within the State of New 

York to which the Secretary of State shall mail a copy cif any notice required by law upon 

him or her is: 

c/o The Corporation 
Garfunkel Wild, P.C. 

111 Great Neck Road, 6th Floor 
Great Neck, NY 11021-5406 
Attn: Doris L. Martin, Esq." 

6. This Amendment of the Certificate of Incorporation of the Corporation was 

authorized by unanimous written consent of the vote of the Board of Pirectors: 
. ! -~ .. , . ... ; . ' ' ... . ' ... 

• Dated: January ):J_, 2022 

6359448v.l 
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CERTIFICATE OF AMENDMENT 

OFTHE 

CERTIFICATE OF INCORPORATION 

OF 

MANHATTAN EYE FOUNDATION, INC. 

Under Section 803 of the Not-For-Profit Corporation Law 

The widersigned, being the president of the Board of Directors of Manhattan Eye 
Foundation, Inc., hereby certifies: 

1. The name of the corporation is MANHATTAN EYE FOUNDATION, INC. (the 

"Corporation"). The name under which the Corporation was formed was "M.E.E.T. 

Ophthalmology Fowidation, Inc." 

2. The Certificate of Incorporation of the Corporation was filed by the Deparbnent 

of State on June 30, 1977 pursuant to the Not-for-Profit Corporation Law of the State of New 

York (the "NPCL"). A Certificate of Amendment of the Certificate of Incorporation was filed 

on November 29, 1978 and a Restated Certificate of Incorporation of the Corporation was filed 

on April 11, 2008 .. 

3. The Corporation is a corporation as defined in subparagraph (a)(S) of Section 102 

oftheNPCL. 

4 . The Certificate of Incorporation is hereby amended to effect the following change 

as authorized under subparagraph (b)(l) of Section 801 of the NPCL: Paragraph FIRST of the 

Certificate of Incorporation, which provides the name of the Corporation as Manhattan Eye 

Foundation, Inc. is hereby deleted in its entirety and replaced as follows: 

6359448v.1 



"FIRST: The name of the Corporation is Manhattan Eye and Ear Ophthalmology Alumni 

Foundation, Inc." 

5. The Corporation's Certificate of Incorporation is hereby further amended by the 

deletion of Article SIXTH in its entirety and replaced as follows: 

6359448v.l · 

"SIXTII: (a) Nothing contained in this Certificate 
shall authorize the Corporation to establish, operate 
or maintain a hospital, a home care services agency, 
a hospice, a health maintenance organization, or a 
comprehensive health services plan as provided for 
by Articles 28, 36, 40 and 44, respectively, of the 
Public Health Law, or to provide hospital services 
or health related services or to solicit any funds, 
contributions or grants, from any source, for the 
establishment, operation or benefit of any hospital. 

(b) Nothing contained in this Certificate shall 
authorize the Corporation to e_stablish, operate or 
maintain an adult care facility as provided for by 
Article 7 of the Social Services Law, or to solicit 
contributions for any such purpose. 

(c) Nothing herein shall authorize the Corporation 
to operate, maintain or manage a charter school, a 
nursery school, a kindergarten, an elementary 
school, a secondary school, a college, university or 
to advertise or offer credit-bearing courses or 
degrees in New York State. 

( d) Except as authorized by Title Vill of the 
Education Law or other applicable statute, nothing 
herein shall authorize the Corporation to engage in 
the practice of any profession in New York, engage 
in the training of any profession in New York or to 
use a professional title or term of any profession in 
violation of Title VIII. 

i 



5. The Certificate of Incorporation is further amended to effect the following change 

as authorized under subparagraph (b)(7) of Section 801 of the NPCL: Paragraph TENTH of the 

Certificate of Incorporation, which provides the address to which the Secretary of State shall 

mail a copy of any process served; is hereby deleted in its entirety and replaced as follows: 

"TENTH: The Secretary of State is h~reby designated as the agent of the Corporation 

upon whom process may be served. The post office address within the State of New 

York to which the Secretary of State shall mail a copy of any notice required by law upon 

him or her is: 

c/o The Corporation 
Garfunkel Wild, P.C. 

111 Great N eek Road, 6th Floor 
GreatNeck,NY 11021-5406 
Attn: Doris L. Martin, Esq." 

6. This Amendment of the Certificate of Incorporation of the Corporation was 

authorized by unanimous written consent of the vote of the Board of Pirectors: .. 

• Dated: January ):J_, 2022 

~ 
Tit e: President 

6359448v.l 
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AFFIDAVIT 

STA'FE OF NEW YORK ) 

I} ) ss.: 
COUNTYOF rJron,x) 

7 

The undersigned, Paul N. Orloff, M.D., being duly sworn, deposes and says: 

1. I am the duly appointed President of Manhattan Eye Foundation, Inc. (the 

"Corporation"). 

2. The Corporation is seeking approval under Section 803 of the N-PCL to amend its 

Certificate of Incorporation to change the name of the Corporation; 

3. On behalf of the Corporation, the undersigned, as the President of the Corporation, 

hereby affirms that the current assets of the Corporation will be used for current purposes and 

powers, and future assets of the Corporation will be used for purposes and powers as stated in the 

restated certificate of incorporation. 

_ The foregoing is trne and correct to my knowledge. 

Name: 7uiN. Orloff,.D. 
Title: President 

Sworn to befor~e this 
Jo day of /i,,1/r) , 2022 

6447920v.l 



STATE OF NEW YORK 

COUNTY OF ALBANY 
: ss.: 

f020 4 I 100 03'1 

Pursuant to the provisions of section 804 of the Not
for-Profit Corporation Law, consent is hereby given to the 
restated and amended certificate of incorporation THE M.E.E,T. 

OPHTHALMOLOGY FOUNDATION, INC., amending the corporate name and 
purposes, the name of which is amended to MANHATTAN EYE 

FOUNDATION, INC. 

This consent to filing, however, shall not be construed 
as approval by the Board of Regents, the Commissioner of Education 
or the State Education Department of the purposes or obJects of 
such corporation, nor shall it be construed as giving the officers 
or agents of such corporation the right to use the name of the 
Board of Regents, the Commissioner of Education, the University of 
the State of New York or the State Education Department in its 
publications or advertising matter. 

This consent to filing is granted with the 

understandings and upon the conditions set forth on the reverse 
side of this form. 

IN WITNESS WHEREOF this 
executed and the seal 
Education Department is 
25th day of October, 2001. 

Richard P. Mills 
Commissioner of Education 

instrument is 
of the State 
affixed this 

By· ·a ~ . . 0:.0. ~ ,:r, ?(, D <::) 
Richard L. Nabozny 
Senior Attorney 

l 
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This consent to filing is granted with the understanding that nothing contained 

in the annexed corp_omte document shalt be cor'lstrued as authorizing the corporation to 

engage in the practice oflaw, except as provided by subdivision 7 of section 495 of the 

Judiciary Law, or of any of the professmns designated in Title Vlll of the Educatfon 

Lnw, or to conduct a school for any such profession, or to hold itself out to the public 

as offering professional services. 

This consent to filing is granted with the further understnnding that nothing 

contained in the annexed corporate document shall be construed as authorizing the 

corporation to operate or maintain a charter school, nursery school, kindergarten, 

elementary school, secondary school, mstitu1ion of higher education, cable television 

facility, educational television station pursuant to section 236 of the Education Law, 

library, museum, or historical society, or to maintain an htstonc sire. 

This consent to filing shall not he deemed to be or to lake the place of 

registration for the operation of a business school in accordance with the provisions of 

section 5001 of the Education Law, nor shall it be deemed to be, or to take the place of, 

a license granted by the Board of Regents for the operation of a private school pursuant 

to the provisions of section 5001 of the Education Law, a license granted by the 

Commissioner of Motor Vch1clcs pursuant lo the provisions of section 394 of the 

Vehicle and Traffic Law. a license as an employment agency granted pursuant to 

section I 72 of the General Business Law, or any 0U1cr license, ccn1fica1e, registration, 

or approval required by law. 

. ' . 
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RESTATED CERTIFICATE OF INCORPO~ ~O~ 4 J 
OF 

_____ THE M.E.E.T. OPHTHALMOLOGY FOUNDATION, INC. 

(Under Section 805 of the Not-for-Profit 
Corporation Law of the State of New York) 

The undersigned, being the President of THE M.E.E.T. OPHTHALMOLOGY 
FOUNDATION, INC., a New York State not-for-profit corporation (the ucorporatlon•), 
does hereby certify and set forth: 

FIRST: The name of the Corporation Is THE M.E.E.T. OPHTHALMOLOGY 
FOUNDATION, INC. 

SECOND: The Certificate of Incorporation of the Corporation was filed by the New 
York Secretary of State on June 30, 1977 pursuant to the Not-for-Profit 
Corporation Law of the State of New York under the name The M.E.E.T. 
Ophthalmology Foundation, Inc. A Certificate of Amendment of the 
Certificate of Incorporation of the Corporation was filed by the New York 
Secretary of State on November 29, 1978 pursuant to the Not-for-Profit 
Corporation Law of the State of New York under the name The M.E.E.T. 
Ophthalmology Foundation, Inc. 

THIRD: The Corporation is a corporation as defined In subparagraph (a)(5) of 
Section 102 of the Not-for-Profit Corporation Law of the State of New York 
and Is a Type B corporation under Section 201 of said law and the 
Corporatlon shall remain a Type 6 corporation after this amendment Is 
effectuated, 

FOURTH: 

Ui41DT J 

(a) The Corporation's Certificate of Incorporation Is hereby amended 
by the deletion of Article First and the addition of the following new 
Article First: 

FIRST: The name of the corporation (hereinafter called the 
"Foundation") Is MANHATTAN EYE FOUNDATION, INC. 

(b) The Corporation's Certificate of Incorporation is hereby amended 
by the deletion of Sections A and B of Article Third and the addition 
of the f ollowlng new Section A: 

A. To support and encourage programs conducting, 
·coordinating and sponsoring teaching and training programs 

J 



1541117 3 

of resident and intern staffs and to improve patient care and 
In particular treatment and care of the eye and to Improve 
mankind. 

(c) Existing Sections C through N of Article Third shall be re-lettered as 
Sectfons B through M, respectively. 

(d) The Corporation's Certificate of Incorporation Is hereby amended by the 
deletion or Article SIXTH and the addition of the fallowing new Article 
SIXTH: 

SIXTH: Nothing contained in this Certificate 
shall authorize the Foundation to establish, 
operate or maintain a hospital, a home care 
services agency, a hospice, a health 
maintenance organization, or a comprehensive 
health services plan as provided for by Articles 
28, 36. 40 and 44, respectively, of the Public 
Health Law, or to provide hospital services or 
health related services or to solicit any funds, 
contributions or grants, from any source, for 
the establishment, operation or benefit of any 
hospital. 

Nothing contained In this Certificate shall 
authorize the Foundation to establish, operate 
or maintain an adult care facility as provided 
for by Article 7 of the Social Services Law, or 
to solicit contributions for any such purpose. 

(e) The Corporation's Certificate of Incorporation is hereby amended by the 
detetlon of Article SEVENTH and the addition of the following new Artlde 
SEVENTH; 

SEVENTH: In the case of dissolution of the 
Corporation, the remaining assets and property 
of the Corporation after payment of necessary 
expenses shall be distributed to such 
organizations as shall qualify under Section 
501(c)(3) of the Internal Revenue Code of 
1986, as amended (or corresponding provision 
of any future United States Internal Revenue 
law}, subject to an order or a Justice of the 
Supreme Court of the State of New York. No 

-2-



distribution of any property or assets of the 
Corporation shall be applied other than to 
accomplish charitable, scientific and/or 
educational purposes. 

(f) The Corporation's Certificate of Incorporation Is hereby amended by the 
deletion of Article EIGHTH and the addition of the following new Article 
EIGHTH: 

EIGHTH: The office of the Foundation shall be located in 
the County of Nassau, State of New York. 

(g) The Corporation's CP-rtificate of Incorporation Is hereby amended by the 
deletion of Article Tt:NTH and the addition of the following new Article 
TENTH: 

TENTH: The Secretary of State Is hereby designated as agent 
of the Corporation upon whom process may be served. The post 
office address within the State of New York lo which the Secretary 
of State shall mail a copy of any notice required by law upon him is: 

Garfunkel, Wild & Travis, P.C. 
111 Great Neck Road 
Great Neck, New Yori<: 11021 
Attention: George M. Garfunkel 

FIFTH: This amendment was authorized by the unanimous written consent of the 
Board of Directors. 

SIXTH: 

1!14107 3 

The text of the Certificate of Incorporation is hereby restated as amended 
In full: 

FIRST: 

Restated Certificate 
of Incorporation 

of 
MANHATTAN EYE FOUNDATION, INC. 

The name or the proposed corporation (hereinafter 
called the "Foundation") Is: MANHATTAN EYE 
FOUNDATION, INC. 

-3-



SECOND: The corporation Is a corporation as defined in subparagraph 
(a)(5) of Section 102 (Definitions) of the Not-For-Profit 
Corporation Law and is a Type B corporation as defined In 
Section '?Q1 (b} (Purposes) of said law. 

THIRD: The purposes for which the Foundation Is formed are as 
follows: 

A. To support and encourage programs conducting, 
coordinating and sponsoring teaching and training 
programs of resident and Intern staffs and to Improve 
patient care and In particular treatment and care of 
the eye and to Improve mankind. 

B. To encourage, promote, coordinate and sponsor 
medical researoh, by grants, contributions, or 
otherwise, all to the Improvement of mankind's 
knowledge of medicine, diseases and cures thereof, 
and to this end to cooperate with hospitals, hospital 
organizations, universities, colleges, Individuals, 
corporations, associations, governmental bodies or 
other agencies. 

C. To support students, lntems, residents or physicians 
engaged In obtaining medical education or in 
conductrng research, by grants, or by reimbursement 
of their expenses. 

D. To promote the Improvement and expansion of 
general medical lechnlques, research and knowledge. 

E. To provide scholarships, fellowships and grants for 
worthy and qualified students, teachers and 
physicians In medicine, medical education and 
research. 

F. To promote the Interchange of Ideas, experience and 
research between students, teachers and physicians, 
of medicine. research and medical education and 
those engaged In solving and advancing the problems 
existing In medicine. 

G. To disseminate Information and other data In the field 
of medicine, research and education to the end that 
the greatest possible number of people may be 

1541073 -4-



Informed and enlightened and have a better 
knowledge and understanding of medicine, medical 
education and training, medical diseases and the 
cures thereof. 

H. To conduct, sponsor, promote and support lectures, 
discussions, conferences and training programs with 
respect to problems of medicine, medical education, 
training and research and assist In the development 
of more Intensive thought with respect to such 
problems. 

I. To cooperate with colleges, universities, medical 
Institutions, foundations and other Institutions of 
medical learning and medical research by financial 
support and other means. 

J. To receive funds and property by contnbutlons, 
donations, bequests or device and otherwise, to aid In 
the foregoing purposes. 

K. To make contracts, purchase, Invest and reinvest In, 
lease or otherwise acquire, hold, mortgage, sel or 
otherwise dispose of any real or personal property. 

L. To borrow money, contract debts and Issue notes and 
secure the payment of the performance of Its 
obligations and to do all other acts necessary or 
expedient for the administration of the affairs and In 
general shaft have all such powers as are incidental 
to the attainment of the purposes of the Foundation. 

M. The Foundation, In furtherance of Its purposes as set 
forth above, shall have au the powers enumerated In 
Section 202 of the Not-For-Profit Corporation Law, 
subject to any limitations provided In the Not-For
Profit Corporation Law or any other statute of the 
State of New York. 

FOURTH: The Foundation shall not have the power to organize or 
operate any university, college, academy or other formal 
education Institution. The Foundation shall not be 
conducted or operated for profit and no part of the net 
earnings of the Foundation shall Inure to the benefit of any 
'member or any lndlvldual nor shall any of such net earnings 
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FIFTH: 

SIXTH: 

164107 3 

or other property or assets of the Foundation be used 
otherwise than for charitable purposes. No substantial part 
of the activities of the Foundation shall consist of carrying on 
propaganda or otherwise Influencing legislation. 

If the Foundation shall be found to be a private Foundation 
pursuant to the provisions of Chapter 42 of the Internal 
Revenue Code of 1986; 

A. The Foundation shall not engage In any act of self~ 
dealing as defined In Section 4941 (d) of the Internal 
Revenue Code of 1986, or corresponding provisions 
of any subsequent Federal Tax laws. 

B. The Foundation shall not retain any excess business 
holdings as defined In Section 4943(c) of the Internal 
Revenue Code of 1986, or corresponding provisions 
of any subsequent Federal Tax laws. 

C. The Foundation shall not make any Investments In 
such manner as to subject It to tax under Section 
4944 of the I ntemal Revenue Code of 1986, or 
corresponding provisions of any subsequent Federal 
Tax laws. 

D. The Foundation shall not make any taxable 
expenditures as defined In Section 4945(d) of the 
Internal Revenue Code of 1986, or corresponding 
provisions of any subsequent Federal Tax laws. 

E. The Foundation shall contribute its Income for each 
taxable year at such time and In such manner as not 
to become subject to the tax on undistributed Income 
Imposed by Section 4942 or the Internal Revenue 
Code of 1986, or corresponding provisions of any 
subsequent Federal Tax laws. 

Nothing contained In this Certificate shall authorize the 
Foundation to establish, operate or maintain a hospital, a 
home care services agency, a hospice, a health 
maintenance organization, or a comprehensive health 
services plan as provided for by Articles 28, 36, 40 and 44, 
respectively, of the Public Health Law. or to provide hospital 
services or health related services or to solicit any funds, 
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contributions or grants, from any source, for the 
establishment, operation or benefit of any hospital. 

Nothing contained In this Certificate shall authorize 
the Foundation to establish, operate or maintain an 
adult care facility as provided for by Article 7 of the 
Social Services Law, or to solicit contnbutlons for any 
such purpose. 

SEVENTH: In the case of dissolution of the Corporation, the remaining 
assets and property of the Corporation after payment of 
necessary expenses shaU be distributed to such 
organizations as shall qualify under Section 501(c)(3) of the 
Internal Revenue Code of 1986, as amended {or 
corresponding provision of any future United St3tes Internal 
Revenue law), subject to an order of a Justice of the 
Supreme Court of the State of New York. No distribution of 
any property or assets of the Corporation shall be applied 
other than to accomplish charitable, scientific and/or 
educational purposes. 

EIGHTH: The office of the Foundation shall be located in the County 
of Nassau, State of New York. 

NINTH: The territory In which the operations of the Foundation are 
prlnclpally to be conducted Is the United States of America, 
but Its operations shall not be limited to such territory. 

TENTH: The Secretary of State is hereby designated as agent of the 
Corporation upon whom process may be served. The post 
office address within the State of New York to which the 
Secretary of State shall mail a copy of any notice required by 
law upon him Is: 

Garfunkel, WIid & Travis, P.C. 
111 Great Neck Road 
Great Neck, New York 11021 
Attention: George M. Garfunkel 

ELEVENTH: Prior to delivery to the Department of State for filing all 
approvals or consents will be endorsed upon or annexed to 
this Certificate. 

-7-
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TWELFTH: Notwithstanding any other provision 
Foundation is organized exclusively r one or mare o the 
following purpcaee: religiou-,, cherita le, ecientiflc, tos 9 for 
publlc safety, literary or educational rposes, or ta fo er 
natlonal or lntemat10nal amateur spo competition ( ut only 
rt no part of Its activities involve the p vision of athletl 
facflltles or equipment}, or for the pre entioo of cruel to 
children or animal,, •• speclfl•d 1n s etlon S01 to}(~) thg 
Internal Revenue Code of 1986, and hall not carry o any 
ectfvltlea not pennltted to be, i;arrfed n by a oorporaU n 
exempt from Federal Income tax und r section 501 (c) 3) of 
the lnternaJ Revenue Code of 1986. 

IN WITNESS WHEREOF1 thl1 Certificate has been slgnod thlG 3 et d1:1y of July, 01, 
by the undersigned who affirm that the statements made hemin re true under th 
penaltf es of peljury. 

154107.3 -8-
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I STATl or kSW YORK 

OEPAIITMENT Of HUL1H 
COMING TOMA IUILlllliG 

At.BANY. NY. 12237 PueL1c HE LTH Co I NCIL 

M&. !Joris L. Martlrt 
Garfimkel, Wild and Travis, P.C. 
Attorneys at Law 
l t 1 Orcot Neck tlol&d 
Grc11t Neck, New York 11021 

October 2, 2001 

Re· Amended and Restated Certificate of lncotporation of The M.E.E. • Opbthahnology 
Foundation, Inc. 

Dear Ms. Martin: 

AFTER IN Qt iTRY and INVESTIOA TION and in accordance wi action taken at a 
meeting of the Public Health Council held on the 2~ day of September, 001, l hereby 
that the Publlc Health CuW11.1il coascnl.1 to the filing of the /\mended and stated Cfflllicat 
Incorporation of The M.E.E.T. Ophthalmology Foundation, Inc., dated J y 31, 2001. 

Sincerely, 

S)e>◄-~~ 

JI 

Karen S. Westervelt 
Executive ~P.cretary 
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THE M.E.E.T OPHTH$1OLOGY FOUNDATION, INC. 
RESTATED CERTIFICATE OF INCORPORATION 

dated Mnrch 8, 2002 

The Attorney General has no objection to the granting of Judicial approval 

hereon, acknowledges receipt of statutory notice and demands service of the filed certificate. 

Said no object ton 1s conditioned on submission of the matter to the Court within 30 days 

hereafter. 

Date: March 8, 2002 

ELIOT SPITZER 
A TIORNEY GENERAL 
STATE OF NEW YORK 

By: 

~J~ 
Ronald Turbin 
Assistant Attorney General 

1, _R_O_B_E_RT_R_O_f3E_l?_'f_O_J_R_. __ _, a Justice of the Supreme Court of the State of 

New York for the _n""'t.--N-T...;."/-I....__ ___ Judicial District do hereby approve of the foregoing 

Certificate of Amendment of the Certificate oflncorporation of __________ _ 

pie 11.E E r. ae11a14A1vLoc, y Eo«Nl>er1011/, JNc, 

and consent that the same be filed. 

Date: MAR 2 7 2002 
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DiCocco, Vincent (HEALTH)

From: Stringfellow, Michael <mstringfellow@garfunkelwild.com>
Sent: Wednesday, January 18, 2023 2:53 PM
To: DiCocco, Vincent (HEALTH)
Subject: RE: Manhattan Eye Foundation ("Foundation")
Attachments: GW-Manhattan Eye Foundation, Inc.- Transmittal to NY Dept of Health re Consent..pdf; 

GW-Manhattan Eye Foundation, Inc.- Executed Board Consent re Amendment.pdf; GW-
Manhattan Eye Foundation, Inc.- Bylaws.pdf; GW-Manhattan Eye Foundation, Inc.- 
PHHPC Response re Consent for Amendment..pdf

Follow Up Flag: Follow up
Flag Status: Flagged

ATTENTION: This email came from an external source. Do not open attachments or click on links from unknown senders or 
unexpected emails. 

 
Good afternoon Mr. DiCocco: 
  
                As per your instructions below, attached are the: 
  

 A copy of the transmittal to the NY Dept. of Health (“DOH”) 
 A copy of the initial response from the DOH 
 A copy of the executed board consent re name change 
 A copy of the bylaws 

  
Please be advised that the Foundation has requested to change their name to highlight the Foundation’s stated goals of 
supporting not only the treatment of eye disorders, but ear and ophthalmological issues.   
  
Let me know if you need anything else. 
  
Thanks. 
  
Mike  
  
  
Michael Stringfellow, Paralegal 
Garfunkel Wild, P.C. 
111 Great Neck Road 
Great Neck, New York  11021 
t: 516.393.2578 | f: 516.466.5964 

 

 
  

From: DiCocco, Vincent (HEALTH) <Vincent.DiCocco@health.ny.gov>  
Sent: Friday, January 13, 2023 2:06 PM 

GW GA FUNKEL WllO, P.C. 
AJTOR Ill EYS AT lAW 
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To: Stringfellow, Michael <mstringfellow@garfunkelwild.com> 
Subject: Re: Manhattan Eye Foundation 
  
*** External email *** 

Good afternoon Mr. Stringfellow, 
  
We talked in the middle of last year regarding the changes to the Certificate of Incorporation, we in the process of the 
review and I need to further request the following information: 

  
1- A copy of the request letter sent to PHHPC dated June 21, 2022. 

a. If the request letter does not detail it, a brief explanation explaining the nature and reasons for the 
requested change. 

2- A copy of the bylaws of the Manhattan Eye Foundation 
3- A copy of the Written Consent of the Board of Directors consenting to the name change. 

  
I apologize in advance for the length of this process, the department has undergone some significant restructuring, 
however, we hope to have this on the April PHHPC Agenda. 
  
Best regards,  
  
Vincent DiCocco 
Senior Attorney 
Bureau of Program Counsel 
New York State Department of Health - Division of Legal Affairs 
Room 2480, Corning Tower 
Empire State Plaza 
Albany, NY 12237 
(518) 391-4565 
Pronouns: He/Him/His 
Vincent.DiCocco@health.ny.gov 
  
NOTICE: The contents of this email are confidential and protected by attorney-client privilege, as attorney work-
product, or by other privileges or provisions of law. 
  

 
  
 

Disclaimer 

NOTICE: This e-mail and the attachments hereto, if any, may contain legally privileged and/or confidential information. It is intended 
only for use by the named addressee(s). If you are not the intended recipient of this e-mail, you are hereby notified that any 
dissemination, distribution or copying of this e-mail and the attachments hereto, if any, is strictly prohibited. If you have received 
this transmission in error, please immediately notify the sender by telephone and permanently delete this e-mail and the 
attachments hereto, if any, and destroy any printout thereof. 

~~f K Department 
...____ STATE o,f· Hle.alth. 
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RESTATED CERTIFICATE OF INCORPO~ ~O~ 4 J 
OF 

_____ THE M.E.E.T. OPHTHALMOLOGY FOUNDATION, INC. 

(Under Section 805 of the Not-for-Profit 
Corporation Law of the State of New York) 

The undersigned, being the President of THE M.E.E.T. OPHTHALMOLOGY 
FOUNDATION, INC., a New York State not-for-profit corporation (the ucorporatlon•), 
does hereby certify and set forth: 

FIRST: The name of the Corporation Is THE M.E.E.T. OPHTHALMOLOGY 
FOUNDATION, INC. 

SECOND: The Certificate of Incorporation of the Corporation was filed by the New 
York Secretary of State on June 30, 1977 pursuant to the Not-for-Profit 
Corporation Law of the State of New York under the name The M.E.E.T. 
Ophthalmology Foundation, Inc. A Certificate of Amendment of the 
Certificate of Incorporation of the Corporation was filed by the New York 
Secretary of State on November 29, 1978 pursuant to the Not-for-Profit 
Corporation Law of the State of New York under the name The M.E.E.T. 
Ophthalmology Foundation, Inc. 

THIRD: The Corporation is a corporation as defined In subparagraph (a)(5) of 
Section 102 of the Not-for-Profit Corporation Law of the State of New York 
and Is a Type B corporation under Section 201 of said law and the 
Corporatlon shall remain a Type 6 corporation after this amendment Is 
effectuated, 

FOURTH: 

Ui41DT J 

(a) The Corporation's Certificate of Incorporation Is hereby amended 
by the deletion of Article First and the addition of the following new 
Article First: 

FIRST: The name of the corporation (hereinafter called the 
"Foundation") Is MANHATTAN EYE FOUNDATION, INC. 

(b) The Corporation's Certificate of Incorporation is hereby amended 
by the deletion of Sections A and B of Article Third and the addition 
of the f ollowlng new Section A: 

A. To support and encourage programs conducting, 
·coordinating and sponsoring teaching and training programs 

J 
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of resident and intern staffs and to improve patient care and 
In particular treatment and care of the eye and to Improve 
mankind. 

(c) Existing Sections C through N of Article Third shall be re-lettered as 
Sectfons B through M, respectively. 

(d) The Corporation's Certificate of Incorporation Is hereby amended by the 
deletion or Article SIXTH and the addition of the fallowing new Article 
SIXTH: 

SIXTH: Nothing contained in this Certificate 
shall authorize the Foundation to establish, 
operate or maintain a hospital, a home care 
services agency, a hospice, a health 
maintenance organization, or a comprehensive 
health services plan as provided for by Articles 
28, 36. 40 and 44, respectively, of the Public 
Health Law, or to provide hospital services or 
health related services or to solicit any funds, 
contributions or grants, from any source, for 
the establishment, operation or benefit of any 
hospital. 

Nothing contained In this Certificate shall 
authorize the Foundation to establish, operate 
or maintain an adult care facility as provided 
for by Article 7 of the Social Services Law, or 
to solicit contributions for any such purpose. 

(e) The Corporation's Certificate of Incorporation is hereby amended by the 
detetlon of Article SEVENTH and the addition of the following new Artlde 
SEVENTH; 

SEVENTH: In the case of dissolution of the 
Corporation, the remaining assets and property 
of the Corporation after payment of necessary 
expenses shall be distributed to such 
organizations as shall qualify under Section 
501(c)(3) of the Internal Revenue Code of 
1986, as amended (or corresponding provision 
of any future United States Internal Revenue 
law}, subject to an order or a Justice of the 
Supreme Court of the State of New York. No 
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distribution of any property or assets of the 
Corporation shall be applied other than to 
accomplish charitable, scientific and/or 
educational purposes. 

(f) The Corporation's Certificate of Incorporation Is hereby amended by the 
deletion of Article EIGHTH and the addition of the following new Article 
EIGHTH: 

EIGHTH: The office of the Foundation shall be located in 
the County of Nassau, State of New York. 

(g) The Corporation's CP-rtificate of Incorporation Is hereby amended by the 
deletion of Article Tt:NTH and the addition of the following new Article 
TENTH: 

TENTH: The Secretary of State Is hereby designated as agent 
of the Corporation upon whom process may be served. The post 
office address within the State of New York lo which the Secretary 
of State shall mail a copy of any notice required by law upon him is: 

Garfunkel, Wild & Travis, P.C. 
111 Great Neck Road 
Great Neck, New Yori<: 11021 
Attention: George M. Garfunkel 

FIFTH: This amendment was authorized by the unanimous written consent of the 
Board of Directors. 

SIXTH: 

1!14107 3 

The text of the Certificate of Incorporation is hereby restated as amended 
In full: 

FIRST: 

Restated Certificate 
of Incorporation 

of 
MANHATTAN EYE FOUNDATION, INC. 

The name or the proposed corporation (hereinafter 
called the "Foundation") Is: MANHATTAN EYE 
FOUNDATION, INC. 

-3-



SECOND: The corporation Is a corporation as defined in subparagraph 
(a)(5) of Section 102 (Definitions) of the Not-For-Profit 
Corporation Law and is a Type B corporation as defined In 
Section '?Q1 (b} (Purposes) of said law. 

THIRD: The purposes for which the Foundation Is formed are as 
follows: 

A. To support and encourage programs conducting, 
coordinating and sponsoring teaching and training 
programs of resident and Intern staffs and to Improve 
patient care and In particular treatment and care of 
the eye and to Improve mankind. 

B. To encourage, promote, coordinate and sponsor 
medical researoh, by grants, contributions, or 
otherwise, all to the Improvement of mankind's 
knowledge of medicine, diseases and cures thereof, 
and to this end to cooperate with hospitals, hospital 
organizations, universities, colleges, Individuals, 
corporations, associations, governmental bodies or 
other agencies. 

C. To support students, lntems, residents or physicians 
engaged In obtaining medical education or in 
conductrng research, by grants, or by reimbursement 
of their expenses. 

D. To promote the Improvement and expansion of 
general medical lechnlques, research and knowledge. 

E. To provide scholarships, fellowships and grants for 
worthy and qualified students, teachers and 
physicians In medicine, medical education and 
research. 

F. To promote the Interchange of Ideas, experience and 
research between students, teachers and physicians, 
of medicine. research and medical education and 
those engaged In solving and advancing the problems 
existing In medicine. 

G. To disseminate Information and other data In the field 
of medicine, research and education to the end that 
the greatest possible number of people may be 

1541073 -4-



Informed and enlightened and have a better 
knowledge and understanding of medicine, medical 
education and training, medical diseases and the 
cures thereof. 

H. To conduct, sponsor, promote and support lectures, 
discussions, conferences and training programs with 
respect to problems of medicine, medical education, 
training and research and assist In the development 
of more Intensive thought with respect to such 
problems. 

I. To cooperate with colleges, universities, medical 
Institutions, foundations and other Institutions of 
medical learning and medical research by financial 
support and other means. 

J. To receive funds and property by contnbutlons, 
donations, bequests or device and otherwise, to aid In 
the foregoing purposes. 

K. To make contracts, purchase, Invest and reinvest In, 
lease or otherwise acquire, hold, mortgage, sel or 
otherwise dispose of any real or personal property. 

L. To borrow money, contract debts and Issue notes and 
secure the payment of the performance of Its 
obligations and to do all other acts necessary or 
expedient for the administration of the affairs and In 
general shaft have all such powers as are incidental 
to the attainment of the purposes of the Foundation. 

M. The Foundation, In furtherance of Its purposes as set 
forth above, shall have au the powers enumerated In 
Section 202 of the Not-For-Profit Corporation Law, 
subject to any limitations provided In the Not-For
Profit Corporation Law or any other statute of the 
State of New York. 

FOURTH: The Foundation shall not have the power to organize or 
operate any university, college, academy or other formal 
education Institution. The Foundation shall not be 
conducted or operated for profit and no part of the net 
earnings of the Foundation shall Inure to the benefit of any 
'member or any lndlvldual nor shall any of such net earnings 
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FIFTH: 

SIXTH: 

164107 3 

or other property or assets of the Foundation be used 
otherwise than for charitable purposes. No substantial part 
of the activities of the Foundation shall consist of carrying on 
propaganda or otherwise Influencing legislation. 

If the Foundation shall be found to be a private Foundation 
pursuant to the provisions of Chapter 42 of the Internal 
Revenue Code of 1986; 

A. The Foundation shall not engage In any act of self~ 
dealing as defined In Section 4941 (d) of the Internal 
Revenue Code of 1986, or corresponding provisions 
of any subsequent Federal Tax laws. 

B. The Foundation shall not retain any excess business 
holdings as defined In Section 4943(c) of the Internal 
Revenue Code of 1986, or corresponding provisions 
of any subsequent Federal Tax laws. 

C. The Foundation shall not make any Investments In 
such manner as to subject It to tax under Section 
4944 of the I ntemal Revenue Code of 1986, or 
corresponding provisions of any subsequent Federal 
Tax laws. 

D. The Foundation shall not make any taxable 
expenditures as defined In Section 4945(d) of the 
Internal Revenue Code of 1986, or corresponding 
provisions of any subsequent Federal Tax laws. 

E. The Foundation shall contribute its Income for each 
taxable year at such time and In such manner as not 
to become subject to the tax on undistributed Income 
Imposed by Section 4942 or the Internal Revenue 
Code of 1986, or corresponding provisions of any 
subsequent Federal Tax laws. 

Nothing contained In this Certificate shall authorize the 
Foundation to establish, operate or maintain a hospital, a 
home care services agency, a hospice, a health 
maintenance organization, or a comprehensive health 
services plan as provided for by Articles 28, 36, 40 and 44, 
respectively, of the Public Health Law. or to provide hospital 
services or health related services or to solicit any funds, 
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contributions or grants, from any source, for the 
establishment, operation or benefit of any hospital. 

Nothing contained In this Certificate shall authorize 
the Foundation to establish, operate or maintain an 
adult care facility as provided for by Article 7 of the 
Social Services Law, or to solicit contnbutlons for any 
such purpose. 

SEVENTH: In the case of dissolution of the Corporation, the remaining 
assets and property of the Corporation after payment of 
necessary expenses shaU be distributed to such 
organizations as shall qualify under Section 501(c)(3) of the 
Internal Revenue Code of 1986, as amended {or 
corresponding provision of any future United St3tes Internal 
Revenue law), subject to an order of a Justice of the 
Supreme Court of the State of New York. No distribution of 
any property or assets of the Corporation shall be applied 
other than to accomplish charitable, scientific and/or 
educational purposes. 

EIGHTH: The office of the Foundation shall be located in the County 
of Nassau, State of New York. 

NINTH: The territory In which the operations of the Foundation are 
prlnclpally to be conducted Is the United States of America, 
but Its operations shall not be limited to such territory. 

TENTH: The Secretary of State is hereby designated as agent of the 
Corporation upon whom process may be served. The post 
office address within the State of New York to which the 
Secretary of State shall mail a copy of any notice required by 
law upon him Is: 

Garfunkel, WIid & Travis, P.C. 
111 Great Neck Road 
Great Neck, New York 11021 
Attention: George M. Garfunkel 

ELEVENTH: Prior to delivery to the Department of State for filing all 
approvals or consents will be endorsed upon or annexed to 
this Certificate. 

-7-
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TWELFTH: Notwithstanding any other provision 
Foundation is organized exclusively r one or mare o the 
following purpcaee: religiou-,, cherita le, ecientiflc, tos 9 for 
publlc safety, literary or educational rposes, or ta fo er 
natlonal or lntemat10nal amateur spo competition ( ut only 
rt no part of Its activities involve the p vision of athletl 
facflltles or equipment}, or for the pre entioo of cruel to 
children or animal,, •• speclfl•d 1n s etlon S01 to}(~) thg 
Internal Revenue Code of 1986, and hall not carry o any 
ectfvltlea not pennltted to be, i;arrfed n by a oorporaU n 
exempt from Federal Income tax und r section 501 (c) 3) of 
the lnternaJ Revenue Code of 1986. 

IN WITNESS WHEREOF1 thl1 Certificate has been slgnod thlG 3 et d1:1y of July, 01, 
by the undersigned who affirm that the statements made hemin re true under th 
penaltf es of peljury. 

154107.3 -8-
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BYLAWS OF MANHATTAN EYE FOUNDATION, INC. 

ARTICLE I 

PURPOSE AND POWERS 

1.1. PURPOSE 

The Corporation shall have such purposes as are now or may hereafter be set forth in the 
Certificate of Incorporation. 

1.2. POWERS 

The Corporation shall have such powers as are now or may be hereafter be granted by the 
Not-For-Profit Corporation Law of the State ofNew York. 

ARTICLE II 

BOARD OF DIRECTORS 

2.1. GENERAL POWERS 

The Board of Directors shall have and execute all powers over all the business, concerns 
and affairs of the Corporation, generally, without limitation. 

2.2. ANNUAL MEETING 

An annual meeting of the Board of Directors shall be held at such time and place as shall 
be designated by the Board for the purpose of electing the Board and Officers, reviewing 
financial reports and for the transaction of such other business as may come before the 
meeting. 

2.3. SPECIAL MEETINGS 

Special meetings of the Board of Directors may be called by a majority of the Directors 
then in office, or at the direction of the President. Such special meetings are to be held at 
such time and place, either within or without the State of New York, as shall be 
designated in the notice of the meeting. 

2.4. NOTICE 

Notice of the time and place of any meeting of the Board of Directors shall be given at 
least one day previously thereto by written notice delivered personally or sent by mail, 
e-mail, or fax to each director at his address as shown by the records of the Corporation. 
If mailed, such notice shall be deemed to be delivered when deposited in the United 
States mail in a sealed envelope so addressed, with postage thereon prepaid. If notice is 
given by e-mail or fax, such notice shall be deemed to be delivered when the e-mail or 
fax is sent. Any Director may waive notice of any meeting. Waiver of notice may be in 

1 
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writing, either manually or by e-mail or facsimile signature. The attendance of a Director 
at any meeting shall constitute a waiver of notice of such meeting, except where a 
director attends a meeting for the express purpose of objecting to the transaction of any 
business because the meeting is not lawfully called or convened. Neither the business to 
be transacted at, nor the purpose of, any annual or special meeting of the Board need be 
specified in the notice or waiver of notice of such meeting. 

2.5. NUMBER, ELECTION AND TENURE 

The number of directors constituting the entire Board shall not be less than three, nor 
more than twelve as determined by the Board. The term of office of directors shall be 
three years. Each director shall hold office until the expiration of the term for which he is 
elected or appointed, and until his successor has been elected or appointed and qualified. 
A director may be reappointed for additional terms. 

2.6. QUORUM 

A majority of the Directors present shall constitute a quorum for the transaction of 
business at any meeting of the Board, except if less than such number of Directors are 
present at sue meetmg, a ma1onty o t e Directors present may adjourn the meeting 
from time to time without further notice. 

2.7. ACTION BY BOARD 

(a) Formal Action by Directors. The act of a majority of the Directors present at a 
meeting at which a quorum is present shall be the act of the Board of Directors. . 

(b) Informal Action by Directors. No action of the Board of Directors shall be valid 
unless taken at a meeting at which a quorum is present, except that any action 
which may be taken at a meeting of the Board may be taken without a meeting, if 
a consent in writing or by facsimile signature or e-mail ( setting forth the action so 
taken) shall be signed by each director entitled to vote. 

2.8. RESIGNATIONS AND REMOVAL 

Any Director may resign from the Board at any time by giving written notice to the 
President of the Corporation and receiving written acceptance of such resignation. 

2.9. VACANCIES 

Any vacancy occurring in the Board of Directors and any directorship to be filled shall be 
filled by the remaining Directors. 

2.10. COMPENSATION 

Directors shall not receive any stated salary for their services, nor be allowed expenses 
for attending each annual or special meeting. Nothing herein contained shall be 
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construed to preclude any Director from serving the Corporation in any other type of 
capacity and receiving compensation therefor. 

2.11. CONFERENCE TELEPHONE CALLS 

Members of the Board of Directors may participate in a meeting by means of a 
conference telephone or electronic video screen if all persons participating in the meeting 
can hear each other at the same time and each director can participate in all matters 
before the Board of Directors, including, without limitation, the ability to propose, object 
to and vote upon a specific action to be taken. 

ARTICLE III 

OFFICERS 

3.1. CATEGORIES 

The officers of the Corporation shall be a President, one or more Vice Presidents, a 
Secretary and a Treasurer. 

3.2. ELECTION AND TERM OF OFFICE 

The officers of the Corporation shall be elected annually by the Board of Directors at its 
annual meeting. Each officer shall hold office for a term of one ( 1) year and until his 
successor shall have been elected unless he shall sooner resign or be removed. 

3.3. REMOVAL AND RESIGNATIONS 

Any officer elected by the Board may be removed by the Board whenever in its judgment 
the best interest of the Corporation would be served thereby. Any officer may resign at 
any time by giving written notice to the President of the Corporation and receiving 
written acceptance of such resignation. 

3.4. VACANCIES 

A vacancy in any office may be filled by the Board of Directors for the unexpired portion 
of the term. 

3.5. PRESIDENT 

The President shall be elected from among the Directors of the Corporation and shall be 
chairman of and preside at all meetings of the Board of Directors and of the Executive 
Committee. Effective January 1, 2015, the President shall not be an employee of the 
Corporation. The President shall be the Chief Executive Officer of the Corporation and 
have general overall supervision of all the affairs of the Corporation. 

3 
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3.6. VICE PRESIDENTS 

3.7. 

One or more Vice Presidents may be elected from among the Directors and, in the 
absence of the President, the Vice Presidents (in the order of their election) shall perform 
the duties of the President. 

SECRETARY 

The Secretary shall keep the minutes of the meetings of the Board of Directors and 
Executive Committee in one or more books provided for that purpose; assure that 
minutes of all meetings of other committees are prepared and filed with the records of the 
Corporation; insure that all notices are given in accordance with the provisions of these 
bylaws or as required by law; keep a study of the corporate records and of the seals of the 
Corporation; assure that the seal of the Corporation be affixed to all documents upon 
which its required; and in general perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned by the President or the Board 
of Directors. 

3.8. TREASURER 

The Treasurer shall, subject to the direction of the President, have charge and custody of 
and be responsible for all funds and securities of the Corporation; receive and give receipt 
for monies due and payable to the Corporation from any source whatsoever; deposit all 
such monies in the name of the Corporation in such banks, trust companies or other 
depositories as shall be selected; and in general, perform all the duties incident to the 
office of Treasurer and such other duties as from time to time may be assigned by the 
President or by the Board of Directors. 

ARTICLE IV 

COMMITTEES 

4.1. OPERATING COMMITTEES OF THE BOARD OF DIRECTORS. 

Operating committees of the Board may be designated by the President, except to the 
extent that this authority of the President may be specifically limited by a resolution of 
the Board, subject to approval of a majority of the entire Board. Each operating 
Committee of the Board shall consist of members of the Board of Directors and shall 
have all the authority of the Board of Directors which lawfully may be delegated to such 
a committee. Operating committees of the Board may include but are not limited to a 
Funding Committee and a Finance Committee. 

4.2. COMMITTEES OF THE CORPORATION. The Board of Directors may designate 
committees of the Corporation, each of which may be comprised of members and non
members of the Board of Directors. The Board of Directors shall appoint the members of 
the committees of the Corporation from among the directors, officers, employees, 
members, professional advisors and friends of the Corporation and shall designate a 
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Chairman, a Vice Chairman and a Secretary for each committee. Committees of the 
Corporation shall not have the power to bind the Board of Directors. 

4.3. EX OFFICIO MEMBERS 

The President shall be an Ex Officio member of all operating committees of the Board 
and committees of the Corporation. He shall be entitled to all rights and privileges of 
regular committee members but shall not vote or be counted in determining the existence 
of a quorum. 

4.4. TENURE 

Each member of an operating committee of the Board and a committee of the 
Corporation shall continue as such until the next annual meeting of the Board of 
Directors and until his successor is appointed, unless sooner removed. Each member 
may be reappointed for additional one ( 1) year periods. 

4.5. QUORUM 

--------~maj0rity~0f~eaeh~0perating~eommittee~of~the~Board~and.:ommitte~of1:he·~c01p01atio 
shall constitute a quorum for the transaction of business of such committee. 

4.6. ACTION BY COMMITTEES 

(a) 

(b) 

Formal Action. The act of a majority of the members of a committee of the Board 
and a committee of the Corporation at which a quorum is present shall be the act 
of such committee. 

Informal Action. No action of a committee of the Board or a committee of the 
Corporation shall be valid unless taken at a meeting at which a quorum is present, 
except that any action which may be taken at a meeting may be taken without a 
meeting if a consent (setting forth the action so taken) shall be signed by each 
member of the committee entitled to vote, either manually or by e-mail or 
facsimile signature. 

4.7. RESIGNATIONS AND REMOVAL 

Any member of an operating committee of the Board or a committee of the Corporation 
may resign from such committee at any time by giving written notice to the Chairman of 
such committee and receiving written acceptance of such resignation from the Chairman. 
Any member of an operating committee of the Board or a committee of the Corporation 
may be removed by the President whenever in his judgment the best interest of the 
Corporation shall be served by such removal. 

4.8. VACANCIES 

Vacancies in the membership of any committee may be filled by appointments made in 
the same manner as provided in the case of the original appointments. 
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4.9. MINUTES 

5.1. 

The Secretary of each committee shall prepare minutes of each meeting and forward 
copies thereof to the Executive Director and President of the Corporation. 

ARTICLEV 

ADMINISTRATION 

CONTRACTS 

The Board of Directors may authorize any officer or agent of the Corporation to enter 
into any contract or execute and deliver any instrument in the name of and on behalf of 
the Corporation, and such authority may be general or specific. 

5.2. NEGOTIABLE DOCUMENTS 

All checks, drafts or other orders for the payment of money, notes, or other evidences of 
indebtedness issued in the name of the Corporation shall be signed by such officer or 

-----------flf'fieers,agent--or-agents--of-the-€orporat-i-on--and--in-such-manneras-shaH--fromtime-to-iim-~----->
be determined by the Board of Directors. Such instruments shall be signed by the 
Treasurer and countersigned by the President. 

5.3. BANKING INSTITUTIONS 

All funds of the Corporation shall be deposited from time to time to the credit of the 
Corporation in such banks, trust companies or other depositories as the Board of 
Directors may select. 

5.4. GIFTS 

The Board of Directors may accept on behalf of the Corporation any contribution, gift, 
bequests or devise for a general or specific purpose. 

ARTICLE VI 

AMENDMENT TO BYLAWS 

These bylaws may be altered, amended or repealed and new bylaws may be adopted by 
the act of a majority of the Directors present in person ( or participating by means of a 
conference telephone or electronic video screen) at a meeting at which a quorum is 
present or by a consent in writing by each director entitled to vote, signed either manually 
or by e-mail or facsimile signature. 
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ARTICLE VII 

MISCELLANEOUS 

7.1. BOOKS AND RECORDS 

The Corporation shall keep correct and complete books and records of account and the 
minutes of the proceedings of the Board of Directors. Copies of the minutes of the Board 
of Directors shall be regularly distributed to each member of the Board of Directors. 

7.2. FISCAL YEAR 

The fiscal year of the Corporation shall begin on the first day of July and end on the last 
day of June in each year. 

7.3. CORPORATE SEAL 

The official seal of the Corporation shall have inscribed thereon the name of the 
Corporation and the year of its incorporation and shall be in such form and contain such 

-------~-eeesSM-y-werds-as-the-B-0ard-of-Bireetors-shaH-determin · . 

7.4. W AIYER OF NOTICE 

Whenever any notice is required to be given, a waiver thereof in writing signed, either 
manually or by e-mail or facsimile signature by the persons entitled to such notice 
whether before or after the time stated therein, shall be deemed equivalent to the giving 
of such notice. 

7.5. RULES AND REGULATIONS 

The Board of Directors may adopt, amend or repeal rules and regulations for the 
management of the internal affairs of the Corporation and the governing of its officers, 
agents, committees and employees. 

ARTICLE VIII 

INDEMNIFICATION AND INSURANCE 

8.1. INDEMNIFICATION. 

(a) The Corporation shall indemnify any person made, or threatened to be made, a 
party to an action or proceeding, other than one by or in the right of the 
Corporation to procure a judgment in its favor, whether civil or criminal, against 
judgments, fines, amounts paid in settlement and reasonable expenses, including 
attorneys' fees actually and necessarily incurred as a result of such action or 
proceeding, or any appeal therein, if such director or officer acted in good faith, 
for a purpose which he reasonably believed to be in the best interests of the 

7 
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(b) 

(c) 

Corporation and, in criminal actions or proceedings, in addition, had no 
reasonable cause to believe that his conduct was unlawful. 

The termination of any such civil or criminal action or proceeding by judgment, 
settlement, conviction or upon a plea of nolo contendere, or its equivalent, shall 
not in itself create a presumption that any such director or officer did not act in 
good faith, for a purpose which he reasonably believed to be in the best interests 
of the Corporation or that he had reasonable cause to believe that his conduct was 
unlawful. 

The Corporation shall indenmify any person made, or threatened to be made, a 
party to an action by or in the right of the Corporation to procure a judgment in its 
favor by reason of the fact that he is or was a director or officer of the Corporation 
against amounts paid in settlement and reasonable expenses, including attorneys' 
fees, actually and necessarily incurred by him in connection with the defense or 
settlement of such action, or in connection with an appeal therein, if such director 
or officer acted in good faith for a purpose which he reasonably believed to be in 
the best interests of the Corporation, except that no indemnification under this 

ara ra h shall be made in res ect of 1 a threatened action or a endin action 
which is settled or otherwise disposed of, or (2) any claim, issue or matter as to 
which such person shall have been adjudged to be liable to the Corporation, 
unless and only to the extent that the court in which the action was brought, or, if 
no action was brought, any court of competent jurisdiction, determines upon 
application that, in view of all the circumstances of the case, the person is fairly 
and reasonably entitled to indenmity for such portion of the settlement amount 
and expenses as the court deems proper. 

8.2. OTHER INDEMNIFICATION 

The Corporation may, to the fullest extent permitted by the New York Not-for-Profit 
Corporation Law, indemnify or advance the expenses of any other person including 
agents and employees to whom the Corporation is permitted by law to provide 
indenmification or advancement of expenses. 

8.3. PAYMENT OF EXPENSES IN ADVANCE 

To the fullest extent permitted by the New York Not-For-Profit Corporation Law, the 
Corporation will advance to any person who may be entitled to indemnification under 
Sections 1 or 2 of this Article sums with which to pay expenses incurred by that person in 
defending against the claims, actions or proceedings for which such person may become 
entitled to indemnification, upon receipt of an undertaking by or on behalf of such person 
to repay the sums which are advanced if it is ultimately determined that such person is 
not entitled to indenmification under Sections 1 or 2 of this Article or to the extent the 
sums which are advanced exceed the indemnification to which such person is entitled. 

8.4. ENFORCEMENT AND DEFENSE 

8 
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8.5. 

The right to indemnification or advancement of expenses granted by this Article shall be 
enforceable by any person so entitled in any court of competent jurisdiction if the 
Corporation denies such request, in whole or in part, or if no disposition thereof is made 
within 60 days. Such person's expenses incurred in connection with successfully 
establishing his right to indemnification, in whole or in part, in any such action shall also 
be indemnified by the Corporation. It shall be a defense to any such action ( other than an 
action brought to enforce a claim for the advancement of expenses under Section 3 of this 
Article where the required undertaking has been received by the Corporation) that the 
claimant has conducted himself in a manner which would preclude the Corporation from 
indemnifying him pursuant to sections 1 or 2 of this Article, but the burden of proving 
such defense shall be on the Corporation. Neither the failure of the Corporation 
(including its Board of Directors and its independent legal counsel) to have made a 
determination that indemnification of the claimant is proper in the circumstances, nor the 
fact that there has been an actual determination by the Corporation (including its Board of 
Directors and its independent legal counsel) that indemnification of the claimant is not 
proper in the circumstances, shall be a defense to the action or create a presumption that 
the claimant is not entitled to indemnification. 

SURVIVAL SAVINGS CLAUSE AND PRESERVATION OF OTHER RIGHTS 

(a) The foregoing indemnification provisions shall be deemed to be a contract 
between the Corporation and each person who serves in the capacity of director or 
officer of the Corporation at any time while these provisions are in effect, and any 
repeal or modification of the New York Not-For-Profit Corporation Law shall not 
affect any right or obligation then existing with respect to any state of facts then 
or previously existing or any action or proceeding previously or thereafter brought 
or threatened based in whole or in part upon any such state of facts, except as 
provided by law. Such a contract right may not be modified retroactively without 
the consent of such person, except as provided by law. 

(b) If this Article or any portion hereof shall be invalidated on any ground by any 
court of competence jurisdiction, then the Corporation shall nevertheless 
indemnify each person of the Corporation against judgments, fines, amounts paid 
in settlement and expenses (including attorneys, fees) incurred in connection with 
any actual or threatened action or proceeding, whether civil or criminal, including 
any actual or threatened action by or in the right of the Corporation, or any appeal 
therein, to the fullest extent permitted by any applicable portion of this Article 
that shall not have been invalidated and to the fullest extent permitted by 
applicable law. 

( c) The indemnification provided by this Article shall not be deemed exclusive of any 
other rights to which those indemnified may be entitled under any other by-law, 
agreement, vote of directors or otherwise, both as to action in his official capacity 
and as to action in another capacity while holding such office, and shall continue 
as to a person who has ceased to be a director or officer and shall inure to the 
benefit of the heirs, executors and administrators of such a person. The 
Corporation is hereby authorized to provide further indemnification if it deems 
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advisable by resolution of the directors, by amendment of these by-laws or by 
agreement. 

8.6. INSURANCE 

The Corporation may purchase and maintain insurance to indemnify the Corporation for 
any obligation which it incurs as a result of the indemnification of directors and officers 
and to indemnify officers, directors and others against costs or liabilities incurred by them 
in connection with the performance of their duties and any activities undertaken by them 
for, or at the request of, the Corporation, to the fullest extent permitted by the New York 
Not-for-Profit Corporation Law. 

8.7. NEW YORK NOT-FOR-PROFIT CORPORATION LAW 

All references to the New York Not-For-Profit Corporation Law in this Article shall 
mean such Law as it may from time to time be amended. 

ARTICLE IX 

E>NF-tie-'fS-E>F-IN-'fERES-T-PE>tIE 

The Corporation has adopted a Conflicts of Interest and Related Party Transactions 
Policy in accordance with the New York Not-For-Profit Corporation Law. The 
Corporation shall review and amend such policy from time to time as appropriate. 

10 
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UNANIMOUS WRITTEN CONSENT OF THE BOARD OF DIRECTORS 
OF 

MANHATTAN EYE FOUNDATION, INC. 

The undersigned, being all of the members of the Board of Directors (the "Board") of 
MANHATTAN EYE FOUNDATION, Inc., a New York not-for-profit corporation (the 
"Corporation"), do hereby consent, pursuant to Section 802(a)(2) of the Not-for-Profit 
Corporation Law of the State of New York and Section 2.7(b) of the Bylaws of the Corporation 
to the adoption of the following resolutions and the taking of the following actions in lieu of a 
meeting, with the same force and effect as if they had been approved and adopted at a duly 
commissioned meeting of the Board: 

WHEREAS, the Board desires to amend the ce1tificate of incorporation of the 
Corporation to change the name of the Corporation, expand the disclaimers for specific 
authorizations and update the address to which service of process may be mailed, a copy of the 
proposed amendment is annexed hereto as Schedule A (the "Amendment"): 

NOW, THEREFORE, it is hereby: 

. • SOLVED, that the Amendment, a copy of which is annexed hereto, 1s hereby 
approved in all respects; and be it further 

FURTHER RESOLVED, that each of the officers of the Corporation is hereby 
authorized and empowered to execute such documents and to take such steps as such officer may 
determine to be''.necessary, appropriate or advisable to carry out the intent and purposes of the 
foregoing resolutions, such determination to be conclusively evidenced by the execution and 
delivery of such documents and the taking of such steps. This consent may be executed in 
counterparts, which when taken together shall constitute one and the same document. 

[SIGNATURE PAGE FOLLOWS) 
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Melvin I{othberger, M.D. 

Kenneth Wald, MD. Peter Berglas, M.D. 

I 

David Haight, M. . Gary Hjrshfield, M.D. 

Richard Gibraltei, · .D. Peter L.iMenger, M.D. 

Jack Dodick. M. . Richard!Lisman, M.D. 

Vincent Giovinazzo, .o; Aspasi~ Draga, M.D. 

' 
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Paul N. Orloff, M.D. Melvin Rotbberger, M.D. 

Kenneth Wald, M.D. Peter Berglas, M.D. 

Gary Hirshfield, M.D. 

Richard Gibralter, M.D. PeterL. Menger, M.D. 

Jack Dodick, M.D. Richard Lisman, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 
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Kenneth Wald. M.D. Peter Berglas, :VI. D. 

David Haig.ht. M.D. Gary Hirshlield, M.D. 

Jack Dodick, M.D. Richard u~man. M.D. 

Vincent Giovinazzo. M.D. Aspasia Draga. M.D. 
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Kenneth Wald, M.D. Peter Berglas, M.D. 

David Haight, M.D. Gary Hirshfield, M.D. 

Richard Gibralter, M.D. Peter L. Menger, M.D. 

ck Dodick, M.D. Richard Lisman, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 

[Signature page to Manhattan Eye Foundation, Inc. Unanimous Written Consent] 



Pau!N. Orloff,M.D. Melvin Rothberger, M.D. 

Kenneth Wald, M.D. Peter Berg las, M.D. 

David Haight, M.D. Gary Hirshfield, M.D. 

Richard Gibralter, M.D. Peter L. Menger, M.D. 

Richard Lisman, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 
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UNANIMOUS WRITTEN CONSENT OF THE BOARD OF 
DIRECTORS 

OF 
MANHATTAN EYE FOUNDATION, INC. 

The undersigned, being all of the members of the Board of 
Directors (the "Board") of MANHATTAN EYE 
FOUNDATION, Inc., a New York not-for-profit corporation (the 
"~), do hereby consent, pursuant to Section 802( a) 
(2) of the Not-for-Profit Corporation Law of the State of New 
York and Section 2.7(b) of the Bylaws of the Corporation to the 
adoption of the following resolutions and the taking of the 
following actions in lieu of a meeting, with the same force and 
effect as if they had been approved and adopted at a duly 
commissioned meeting of the Board: 

WHEREAS, the Board desires to amend the certificate of 
--------1·n{:orporat-ion--0-f-the-Corporat-ion----to---ehang-e-the-name-of-th;r.-_________ ----1 

Corporation and update the address to which service of process 
may be mailed, a copy of the proposed amendment is annexed 
hereto as Schedule A (the "Amendment"): 

NOW, THEREF()RE, it is hereby: 

RESOLVED, that the Amendment, a copy of which is 
annexed hereto, is hereby approved in all respects; and be it 
further 

FURTHER RESOLVED, that each of the officers of the 
Corporation is hereby authorized and empowered to execute 
such documents and to take such steps as such officer may 
determine to be necessary, appropriate or advisable to carry out 
the intent and purposes of the foregoing resolutions, such 
determination to be conclusively evidenced by the execution and 
delivery of such documents and the taking of such steps. This 
consent may be executed in counterparts, which when taken 
together shall constitute one and the same document. 

[SIGNATURE PAGE FOLLOWS) 
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David Haight, M.D. Gary Hirshfield, M.D. 

Richard Gibralter, M.D. Peter L. Menger, M.D. 

Jack Dodick, M.D. Richard Lisman, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 

SCHEDULE A 

[Certificate of Amendment] 

(Signature page to Manhattan Eye Foundation, Inc. Unanimous WriUen Consent] 



Paul N. Orloff,M.D. Melvin Rothberger, M.D. 

Kenneth Wald, M.D. Peter Berglas, M.D. 

David Haight, M.D. ~Hirshfield, M.D. 

Richard Gibtalter, M.D. Peter L. Menger, M.D. 

Jack Dodick, M.D. Richard Lisman, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 
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Paul N. Orloff; M.D. 
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· Kenneth Wald, M:D. 
' ., ' ' 

J)avid}Iaigh( M.D. 

Richard Gibralter, M.D. 

Vincent Giovinazzo, M.D. 
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Peter Bcrglas, lVU). 

----,::--::-:-:--:---·-·- --- .... 
Gmy llirahlicld, rvt.D. 

---·--:-;--.,..-; 
Richard l,isnrnu, !vi.I). 

----------· . ---- ......... .. 
i\spasia Dra6a, M.IJ. 
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Kenneth Wald. M.D. Peter Berglas, M.D. 

David Haight, M.D. Gary Hirshfield, M.D. 

Richard Gibraltcr, M.D. Peter L. Menger, M.D. 

Jack Dodick, M.D. 

Vincent Giovinazzo, M.D. Aspasia Draga, M.D. 
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CERTIFICATE OF AMENDMENT 

OFTBE 

CERTIFICATE OF INCORPORATION 

OF 

MANHATTAN EYE FOUNDATION, INC. 

Under Section 803 of the Not-For-Profit Corporation Law 

The widersigned, being the president of the Board of Directors of Manhattan Eye 
Foundation, Inc., hereby certifies: 

1. The name of the corporation is MANHATTAN EYE FOUNDATION, INC. (the 

"Corporation''). The name under which the Corporation was formed was "M.E.E.T. 

Ophthalmology Foundation, Inc." 

2. The Certificate of Incorporation of the Corporation was filed by the Department 

of State on June 30, 1977 pursuant to the Not-for-Profit Corporation Law of the State of New 

York (the "NPCL"). A Certificate of Amendment of the Certificate of Incorporation was filed 

on November 29, 1978 and a Restated Certificate of Incorporation of the Corporation was filed 

on April 11, 2008. 

3. The Corporation is a corporation as defined in subparagraph (a)(5) of Section 102 

oftheNPCL. 

4. The Certificate of Incorporation is hereby amended to effect the following change 

as authorized under subparagraph (b)(l) of Section 801 of the NPCL: Paragraph FIRST of the 

Certificate of Incorporation, which provides the name of the Corporation as Manhattan Eye 

Foundation, Inc. is hereby deleted in its entirety and replaced as follows: 

6359448v.1 



"FIRST: The name of the Corporation is Manhattan Eye and Ear Ophthalmology Alumni 

Foundation, Inc." 

5. The Corporation's Certificate of Incorporation is hereby further amended by the 

deletion of Article SIXTH in its entirety and replaced as follows: 

63S9448v.l · 

"SDCTH: (a) Nothing contained in this Certificate 
shall authorize the Corporation to establish, operate 
or maintain a hospital, a home care services agency, 
a hospice, a health maintenance organization, or a 
comprehensive health services plan as provided for 
by Articles 28, 36, 40 and 44, respectively, of the 
Public Health Law, or to provide hospital services 
or health related services or to solicit any funds, 
contributions or grants, from any source, for the 
establishment, operation or benefit of any hospital. 

(b) Nothing contained in this Certificate shall 
authorize the C01:poration to establish, operate or 
maintain an adult care facility as provided for by 
Article 7 of the Social Services Law, or to solicit 
contributions for any such pwpose. 

(c) Nothing herein shall authorize the Corporation 
to operate, maintain or manage a charter school, a 
nursery school, a kindergarten, an elementary 
school, a secondary school, a college, university or 
to advertise or offer credit-bearing courses or 
degrees in New York State. 

( d) Except as authorized by Title Vill of the 
Education Law or other applicable statute, nothing 
herein shall authorize the Corporation to engage in 
the practice of any profession in New York, engage 
in the training of any profession in New York or to 
use a professional title or term of any profession in 
violation of Title VIII. 



5. The Certificate of Incorporation is further amended to effect the following change 

as authorized under subparagraph (b )(7) of Section 801 of the NPCL: Paragraph TENTH of the 

Certificate of Incorp<;>ration, which provides the address to which the Secretary of State shall 

mail a copy of any process served; is hereby deleted in its entirety and replaced as follows: 

"TENTH: The Secretary of State is h~reby designated as the agent of the Corporation 

upon whom process may be served. The post office address within the State of New 

York to which the Secretary of State shall mail a copy of any notice required by law upon 

him or her is: 

c/o The Corporation 
Garfunkel Wild, P.C. 

111 Great N eek Road, 6th Floor 
Great Neck, NY 11021-5406 
Attn: Doris L. Martin, Esq." 

6. This Amendment of the Certificate of Incorporation of the Corporation was 

authorized by unanimous written consent of the vote of the Board of Pirectors. 
1 I • ~ I ~ ... ■ ~ ... I ,fl, r 'I. 

• Dated: January J::}_, 2022 

6359448v.l 



' . 

CERTIFICATE OF AMENDMENT 

OF THE 

CERTIFICATE OF INCORPORATION 

OF 

MA1\1HATTAN EYE FOUNDATION, INC. 

(Under Section 803 of the Not-for-Profit Corporation Law of the State of New York) 
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FILED BY: 
MICHAEL STRINGFELLOW, LEGAL ASSISTANT 

GARFUNKEL WILD.P.C. 
AITORNEYS AT LAW 

111 GREATNECKROAD 
GREAT NECK, NEW YORK 11021 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, on this 29th 
day of June 2023, approves the filing of the Certificate of Amendment of the Certificate of 
Incorporation of Manhattan Eye Foundation, Inc, dated January 27, 2022. 
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Public Health and Health 
Planning Council 

Project # 221200-E 
Suffolk Surgery Center, LLC 

 
Program: Diagnostic and Treatment Center  County: Suffolk 
Purpose: Establishment Acknowledged: June 29, 2022 
    

Executive Summary 
  

Description 
Suffolk Surgery Center, LLC (the Center), an 
existing Article 28 diagnostic and treatment center 
(D&TC) certif ied as a multi-specialty freestanding 
ambulatory surgical center (FASC) located at 
1500 William Floyd Parkway, Shirley (Suffolk 
County), New York, is seeking approval to transfer 
68% membership interest from North Shore-LIJ 
Multi-specialty Ventures, LLC to Sight Medical 
Doctors, PLLC.  
 
The current membership structure of Sight 
Medical Doctors, PLLC is Vance Vanier, M.D. 
(75.0%); Jeffrey Martin, M.D. (12.5%); and John 
G. Passarelli, M.D. (12.5%). These three (3) 
individuals are New York State-licensed 
physicians who have experience operating a 
variety of healthcare facilities, including 
ambulatory surgery centers, mental health, and 
substance use facilities. Upon approval of this 
application, the Center will continue to be owned 
and operated by Suffolk Surgery Center, LLC. 
However, North Shore-LIJ Multi-specialty 
Ventures, LLC will be withdrawing, and Sight 
Medical Doctors, PLLC, will be added to the 
membership structure. 
 
Members Current Proposed 
North Shore - LIJ Multi-
specialty Ventures, LLC 

68.00% 0% 

Timothy Groth, M.D. 4.00% 4.00% 
Brian McGuiness, M.D. 4.00% 4.00% 
Pamela Weber, M.D. 4.00% 4.00% 
Dhiren Mehta, M.D. 4.00% 4.00% 
Masoom Qadeer, M.D. 2.00% 2.00% 
Aaron Avni, M.D. 4.00% 4.00% 
Paul Choinski, M.D. 4.00% 4.00% 

Michele Guevarra-Pena , 
M.D. 

3.00% 3.00% 

Lawrence Buono, M.D. 3.00% 3.00% 
Sight Medical Doctors, PLLC 0.00% 68.00% 
Total 100.% 100.% 
 
Dhiren Mehta, M.D., currently the Center's 
Medical Director, will continue to serve in this role. 
The existing lease agreement will remain in place, 
as will the existing transfer agreement with South 
Shore University Hospital. 
 
OPCHSM Recommendation 
Contingent approval with an expiration of the 
operating certificate three years from the date of 
its issuance. 
 
Need Summary 
There will be no need review per Public Health 
Law §2801-a (4) 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law §2801-
a(3). 
 
Financial Summary 
Sight Medical Doctors, PLLC will acquire 68% 
membership interest in Suffolk Surgery Center, 
LLC for $2,720,000, funded by existing cash 
resources of Sight Medical Doctors, PLLC.  As 
there will be no changes in services, a budget was 
not reviewed as part of this application. 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval with an expiration of the operating certificate three years from the date of its issuance, 
contingent upon: 
1. Submission of a photocopy of an amended and executed Articles of Organization for Sight Medical 

Doctors, PLLC, acceptable to the Department.  [CSL] 
2. Submission of a signed agreement with an outside, independent entity satisfactory to the Department 

to provide annual reports to DOH. Reports are due no later than April 1st for the prior year and are to 
be based upon the calendar year. Reports should include:  
a. Data displaying actual utilization including procedures;  
b. Data displaying the breakdown of visits by payor source; 
c. Data displaying the number of patients who needed follow-up care in a hospital within seven days 

af ter ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital;  
e. Data displaying the percentage of charity care provided; 
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and h. A description of the progress of contract 

negotiations with Medicaid managed care plans. [RNR] 
 

Approval conditional upon: 
1. This project must be completed by one year from the date of the recommendation letter, including 

all pre-opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project approval 
expiration date.  [PMU] 

2. The applicant must ensure registration for and training of facility staff on the Department's Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information. Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility's operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

3. The submission of annual reports to the Department as prescribed by the related contingency, each 
year, for the duration of the limited life approval of the facility.  [RNR] 

 
Council Action Date 
June 29, 2023 
 
  

https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf
mailto:hospinfo@health.ny.gov
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Program Analysis 
 
Character and Competence 
The proposed membership Suffolk Surgery Center, LLC is provided in the chart below.  
 
Member Name/Title Current Ownership Proposed Ownership 
North Shore-LIJ Multi-specialty Ventures 68.00% 0.00% 
Timothy Growth, M.D. 4.00% 4.00% 
Brian McGuiness, M.D. 4.00% 4.00% 
Pamela Weber, M.D. 4.00% 4.00% 
Dhiren Mehta, M.D. 4.00% 4.00% 
Masoom Qadeer, M.D. 2.00% 2.00% 
Aaron Avni, M.D. 4.00% 4.00% 
Paul Choinski, M.D. 4.00% 4.00% 
Michelle Guevarra-Pena, M.D. 3.00% 3.00% 
Lawrence Buono, M.D.  3.00% 3.00% 
***Sight Medical Doctors*** 
Vance Vanier, M.D. (51.00%) 
Jef frey Martin, M.D. (8.50%) 
John Passarelli, M.D. (8.50%) 

0.00% 68.00% 

Total 100% 100% 
*** Members Subject to Character and Competence *** 
 
Suf folk Surgery Center, in accordance with the terms of the Center's Operating Agreement, proposes to 
appoint an outside manager to serve on the Center's Board of Managers.  
John Lujan      Board of Managers 
 
Johnathan Lujan is the proposed Outside Manager of the Board of Managers of Sight Medical Doctors. 
He is the Chief  Medical Officer of Sight Growth Partners for three (3) years. He has leadership and profit 
and loss responsibility. He is responsible for 150 employees. He helped drive double-digit organic and 
acquisition growth, increase operating efficiency, and improve processes to provide services and 
administrative support to drive margin improvement, build team, and enhance culture. He was the Vice 
President and General Manager of Lifeline Vascular Care of DaVita for over two (2) years. He was 
responsible for Lifeline's 600 employees and 70 vascular centers. He helped establish a new culture that 
aligns with DaVita's core values, restructured the company to reduce management layers, aligned 
reporting structure, and improved operating margins back to profitability.   
 
Dr. Jeffrey Martin is the Managing Partner, CEO, CO-Founder, and President of SightMD for over 24 
years. He received his medical degree from SUNY Stony Brook. He completed his residency in 
Ophthalmology at Nassau University Medical Center. He is board certified in Ophthalmology. He serves 
as the head of the Clinical Governance Board of SightMD. He also serves on the Corporate Board. He 
serves on the Clinical Advisory Board of Cold Springs Harbor Lab. Dr. Martin discloses ownership interest 
in the following healthcare facility: 
Long Island ASC     1986-2018   
 
Dr. John Passarelli is an Ophthalmologist. He is the President and Founder of Sight Medical Doctors, 
PLLC, for over one (1) year. He is also the President and Surgical Director at Long Island Ambulatory 
Surgery Center for over 18 years. He is the President and Medical Director of Long Island Eye Surgical 
Care, PC, for 30 years. He is the Owner and Founder of Island Refractive Eye Care, LLC for 19 years. He 
is the Founder and Managing Partner of Long Island Vision Management, LLC for over one (1) year. He 
is the Founder and Principal Owner of Suffolk Surgery Center, LLC for 15 years. He is the Managing 
Partner of  Island Ophthalmology, LLC and Surgery Supply Purchasing Company of Long Island, LLC for 
six (6) years. He is the President of Am Care Realty, LLC for 24 years. He has worked for Allegria Realty, 
LLC for seven (7) years. He has worked for Anello Investors, LTD, for 15 years. He received his medical 
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degree f rom Autonomous University of Guadalajara. He completed his residency in Ophthalmology at St. 
Clare's Hospital and St. Vincent's Hospital. He is board certified in Ophthalmology. Dr. Passarelli 
discloses ownership interest in the following healthcare facilities:  
Long Island ASC     1986-2018 
Suffolk Surgery Center     2000-01/2022 
 
Dr. Vance Vanier is the Co-Founder and Managing Partner of Chicago Pacific Founders, a strategic 
healthcare investment fund focused exclusively on healthcare services, for approximately seven years. 
He is an Emergency Medicine Physician at Stanford Medical Center for approximately 18 years. He was 
the President of Verinata Health Inc. for approximately three (3) years. He was responsible for scaling 
global revenue, marketing, health plan contracting, and clinical affairs. He served as President and CEO 
of  Navigenics. He was a Partner in Mohr Daidown Ventures, where he invested in molecular diagnostics 
and online health businesses. He was responsible for oversight of commercial organizations. Dr. Vanier 
received his medical degree from Johns Hopkins School of Medicine. He completed his residency in 
Emergency Medicine at Alameda County Medical Center. He is board certified in Emergency Medicine. 
Dr. Vanier disclosed ownership interests in the various healthcare facilities presented below: 
 

Facility Name State Facility Type Period of Ownership 
CPF Recovery Ways UT RTF/MH 2014-Present 
CPF Recovery Ways, Bunswick Place UT RTF/MH 2014-Present 
CPF Recovery Ways Denali UT RTF/MH 2014-Present 
CPF Recovery Ways Copper Hills UT RTF/MH 2014-Present 
CPF Recovery Ways Chatham Place UT RTF/MH 2014-Present 
The Atrium of Belleville IL IN. Living  2014-Present 
The Willows of Easley SC In/Ass. Living  2018-Present 
The Landons at Lake Highlands TX IN. Living  2018-Present 
CPF Senior Living Collier Park  TX In/Ass. Living  2018-Present 
CPF Camillia FL In/Ass. Living  2017-Present 
CPF Northgate Park OH Asst. Living 2017-Present 
CPF Senior Living Acacia Park NV In/Ass. Living  2017-Present 
CPF Senior Living Inspirations  NV Asst. Living 2016-Present 
CPF Senior Living Segwick KS In/Ass. Living  2015-Present 
Town Village of Vestavia Hills AL In/Ass. Living  2016-Present 
Town Village of Audubon Park TN In/Ass. Living  2016-Present 
Town Village of Tulsa OK In/Ass. Living  2016-Present 
Town Village of Sterling Heights MI In/Ass. Living  2016-Present 
CPF Senior Living Dirigo Pines ME In/Ass. Living  2016-Present 
CPF Senior Living The Highlands ME In/Ass. Living  2015-Present 
CPF Senior Living Vintage Park at Atchson KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Baldwin City KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Eureka KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Gardner KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Hiawatha KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Holton KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Lenexa KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Louisburg KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Osawatomie KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Osage City KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Ottawa KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Paola KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Stanley KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Tonganoxie KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Wamego KS Asst. Living 2015-Present 
CPF Senior Living Vintage Park at Waterfront KS Asst. Living 2015-Present 
Progressive Laser Surgical Institute PA ASC 2020-Present 
Progressive Surgical Institute PA ASC 2020-Present  
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Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant's ownership interest in other health 
care facilities. Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database. 
 
• Dr. Passarelli disclosed two medical malpractice suits. The first malpractice suit was filed on 

September 5, 2014, in the Supreme Court of Suffolk County by the patient. She alleged the 
services rendered related to cataract surgery were careless, unskillful, negligent, and not in 
accordance with accepted standards of care, leading to pain, agony, injury, suffering, 
hospitalization, mental anguish, and emotional distress. Dr. Passarelli was not the surgeon who 
performed the surgery but was involved in the patient's post-operative care. In July 2017, the 
patient's attorney withdrew from the case, and since then, the patient has been unable to engage 
replacement counsel. The patient has been given multiple extensions and has now been given until 
September 10, 2018, to find a new attorney, or the case will be dismissed. The case was 
discontinued with prejudice.   

• On February 11, 2022, the patient and his wife filed a malpractice suit in the New York Supreme 
Court. The plaintiffs alleged the provider performed a pans plana vitrectomy (removing the jelly-like 
substance of the eye) of both the left and right eye. They allege Dr. Passarelli failed to treat and 
diagnose polypoidal choroidal vasculopathy. Dr. Passarelli was involved in the patient's cataract 
surgical care. The case has been accepted for defense by Dr. Passarelli's professional liability 
carrier, and Dr. Passarelli intends to deny all allegations.  

 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities. Sources of information included the files, records, and reports found in 
the Department of Health. Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections. The review 
found that any citations were properly corrected with appropriate remedial action. 
 
Out-of-State Facilities:  
Florida: 
• CFP Senior Living-Camellia LLC is named the defendant in two civil actions filed in the Duval 

County Circuit Court. Specifically, the complaints allege that each respective plaintiff incurred 
injuries while residents of the facilities and under the care of the facility's agents and employees. 
Both actions allege common law negligence theories of liability. Both cases have been settled and 
are in the process of finalizing payment and paperwork. 

 
Maine:  
• Cadigan Lodge received citations following a survey that ended on April 14, 2016. Specifically, the 

facility failed to ensure safe and acceptable methods of administering medications, failing to ensure 
a patient got received the correct medication dose. The facility also failed to ensure that the 
patient's medication was not given to other patients, including controlled medication. The facility 
failed to ensure required record-keeping for controlled medications.  

• Dirigo Pines Inn received citations following a survey that ended on November 17, 2020. 
Specifically, the facility failed to keep the medication in the locked box physically separate. The 
facility failed to assess the patient's ability to self-administer medications. The facility failed to store 
medications in a locked cabinet and stored active and discontinued medications together, and 
labeled them legibly. The facility also failed to discard or destroy expired medication for multiple 
residents. The facility failed to complete the personal property inventories for multiple residents.  

• Dirigo Pines Inn received citations following a survey completed on December 16, 2021. 
Specifically, Adult Protective Services (APS) were investigating staff for the neglect of residents 
and reported a finding of substantiated neglect of one patient. APS then reported their findings to 
the Maine Department of Health for investigation. APS closed their case without further 
recommendations. The Maine Department of Health investigated and found that the patient was 
hospitalized due to malnourishment and bed sores. Another resident was found to be neglected by 
being left in their geri-chair and not changed for up to two weeks. The patients were left with their 
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food instead of being helped to eat. Staff reported patients were not showered for months; there 
were not enough staff to do any personal care; therefore, it was not done; staff did not help the 
resident walk and would change the patient in the living area.  

• Dirigo Pines Inn received a citation following a survey that ended on August 2, 2019. Specifically, 
the facility failed to use the mandatory Background Check Center for assisted living providers. 

• Dirigo Pines Inn received citations following a survey that ended on October 27, 2016. Specifically, 
the facility failed to keep medications in their original packaging, stored separately, and with 
physical separation for the storage of each resident's medications. The medications were being 
stored loosely in the same medication storage bins together. The medications were improperly 
labeled as being soiled, damaged, incorrect, illegible, or having makeshift labels. The listing of 
personal property of significant value was not completed and included in the record. A Registered 
Nurse did review the medication records, medication administration practices, and therapeutic 
diets, recommended staff training, and undertook other reviews and other recommendations as 
necessary.  

 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Lease Agreement 
The applicant has submitted an executed lease agreement for the existing site, as summarized below. 
There is common ownership between AMCARE REALTY, LLC and Suffolk Surgery Center, LLC. 
 
Date:  June 20, 1998 
Premises: 6,490 sq. ft. located on the first floor in the building located at 1500 William 

Floyd Parkway, Shirley, New York. 
Landlord: AMCARE REALTY, LLC 
Tenant: Suf folk Surgery Center, LLC 
Term: Through August 31, 2025, with options to renew for 60 months 
Rent: 240,750 in 2014-2015, increasing 3.0% per annum to $323,547.87 in 2025 

 
Annual rent raises to $333,254.30 following the 121st month following the 
ef fective date of the second amendment to the lease. The annual base rent 
on each anniversary shall increase by 3% per annum. 
 
Annual rent raises to $386,333,08 following the 181st month following the 
ef fective date of the second Amendment to the lease. The annual base rent 
on each anniversary shall increase by 3% per annum. 

 
Membership Interest Purchase Agreement 
Contract Date:  July 30, 2021 
Seller: North Shore-LIJ Multi-specialty Ventures, LLC 
Purchaser: Sight Medical Doctors, PLLC 
Asset Acquired: 68% Membership Interest in Suffolk Surgery Center, LLC 
Purchase Price: $2,720,000, which will be funded through existing cash resources of Sight 

Medical Doctors, PLLC. 
 
Capability and Feasibility 
There are no project costs associated with this application. The purchase price for the transfer of 68% 
membership interest in Suffolk Surgery Center, LLC from North Shore-LIJ Multi-specialty Ventures, LLC 
to Sight Medical Doctors, PLLC, is $2,720,000 and will be funded by existing cash resources of Sight 
Medical Doctors, PLLC.  BFA Attachment B shows the current and proposed membership upon approval 
of  this application.   
  
As shown in BFA Attachment C, Suffolk Surgery Center, LLC had an average positive working capital 
position and an average positive net asset position in 2019 and 2020. The entity achieved a net income 
f rom operations of $620,000 and $86,000 in 2019 and 2020, respectively. As shown in attachment D, the 
facility achieved a net income of $450,000 in 2021, indicating a recovery from the negative impacts of 
COVID-19. Attachment E reflects the Internal Financial Statements for December 2022, indicating 
positive working capital, positive net assets, and an operating loss during this period. The applicant states 
that the reason for the operating loss is a decline in procedure volume experienced by the Center due to 
a Covid-19 resurgence in January and February of 2022.  
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
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Attachments 
 
BFA Attachment A  Sight Medical Doctors PLLC 
BFA Attachment B Current and Proposed Membership Structure 
BFA Attachment C Suf folk Surgery Center 2020 Certified Financial Statement and 2021 Internal 

Financial Statements 
BFA Attachment D Suf folk Surgery Center P&L 
BFA Attachment E Suf folk Surgery Center December 2022 Internal Financial Statement 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
transfer 68% ownership interest from one withdrawing member LLC to a new member PLLC, 
and with the contingencies, if any, as set forth below and providing that each applicant fulfills 
the contingencies and conditions, if any, specified with reference to the application, and be it 
further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
221200 E Suffolk Surgery Center, LLC 

 



APPROVAL CONTINGENT UPON: 
 
Approval with an expiration of the operating certificate three years from the date of its 
issuance, contingent upon: 
1. Submission of a photocopy of an amended and executed Articles of Organization for Sight 

Medical Doctors, PLLC, acceptable to the Department.  [CSL] 
2. Submission of a signed agreement with an outside, independent entity satisfactory to the 

Department to provide annual reports to DOH. Reports are due no later than April 1st for the 
prior year and are to be based upon the calendar year. Reports should include:  
a. Data displaying actual utilization including procedures;  
b. Data displaying the breakdown of visits by payor source; 
c. Data displaying the number of patients who needed follow-up care in a hospital within 

seven days after ambulatory surgery; 
d. Data displaying the number of emergency transfers to a hospital;  
e. Data displaying the percentage of charity care provided; 
f. The number of nosocomial infections recorded during the year reported; 
g. A list of all efforts made to secure charity cases; and h. A description of the progress of 

contract negotiations with Medicaid managed care plans. [RNR] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by one year from the date of the recommendation letter, 

including all pre-opening processes, if applicable.  Failure to complete the project by this 
date may constitute an abandonment of the project by the applicant and the expiration of the 
approval.  It is the responsibility of the applicant to request prior approval for any extensions 
to the project approval expiration date.  [PMU] 

2. The applicant must ensure registration for and training of facility staff on the Department's 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information. Upon receipt 
of the Operating Certificate, the Administrator/director that has day-to-day oversight of the 
facility's operations shall submit the HCS Access Form at the following link to begin the 
process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

3. The submission of annual reports to the Department as prescribed by the related contingency, 
each year, for the duration of the limited life approval of the facility.  [RNR] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222258-B 
Association to Benefit Children d/b/a ABC Little Clinic 

 
Program: Diagnostic and Treatment Center  County: New York 
Purpose: Establishment and Construction Acknowledged: January 30, 2023 
    

Executive Summary 
  

Description 
Association to Benefit Children (ABC), an existing 
not-for-profit, seeks approval to establish and 
construct Little Pediatric Health Clinic d/b/a ABC 
Little Clinic (The Clinic), an Article 28 Diagnostic & 
Treatment Center located at 1841 Park Avenue, NY 
10035 (East Harlem).  The Clinic will focus on 
primary and preventive health care. 
 
The Clinic will be on the 2nd floor of an ABC-owned 
and operated facility that also has early childhood 
educational and school-aged after-school and 
summer day camp programming, as well as an 
Article 31 children's outpatient mental health clinic.   
The Clinic will serve a high-need community 
centered in East Harlem and emanating out to 
Northern Manhattan and the South Bronx.  At full 
capacity, the clinic is projected to serve over 2,000 
children annually. 
 
Gerald Loughlin, M.D., will serve as the Medical 
Director.  In addition, the proposed center has 
submitted a letter of interest for a Transfer and 
Af filiation Agreement for emergency and backup 
services with New York Presbyterian Hospital, which 
is 5 miles/20 minutes away. 
 
OPCHSM Recommendation 
Contingent Approval 
 
Need SummaryThe applicant projects 10,224 
visits in Year One and 11,461 in Year Three with 
Medicaid at 71.72% and Charity Care at 26.28% by 
Year Three. 
 
 
 
 

Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law §2801-
a(3). 

 
Financial Summary 
Total project costs of $258,786 will be met with 
equity from ABC Clinic, Inc.  
 
Budget: Year One 

(2024) 
Year Three 

(2026) 
Revenues: $938,287 $991,365 
Expenses: 925,352 981,713 
Net Income: $12,935 $9,652 
 
  



  

Project #222258-B Exhibit Page 2 

 
 

 

Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital.  [HSP] 

3. Submission of an executed photocopy of the Certificate of Amendment to the Certificate of 
Incorporation, acceptable to the Department.  [CSL] 

 
Approval conditional upon:  
1. This project must be completed by September 29, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before December 29, 2023, and construction must be completed by 
June 29, 2024, presuming the Department has issued a letter deeming all contingencies have been 
satisfied prior to commencement.  It is the responsibility of the applicant to request prior approval for 
any changes to the start and completion dates.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the approved start date this shall constitute abandonment of 
the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant's start of construction.  [AER] 

4. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity's clinical 
program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department's Health 
Commerce System (HCS).  The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility's operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

 
 
Council Action Date 
June 29, 2023 
 
  

mailto:hospinfo@health.ny.gov
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Need Analysis 
 
Background and Analysis 
The primary service area is Northern Manhattan and the South Bronx, mainly zip code 10035. The 
population estimate for New York County was 1,596,273 in 2022, and Bronx County was 1,379,946 for 
the same period per US Census Bureau population estimate data. Per projection data from the Cornell 
Program on Applied Demographics, the New York County population is estimated to increase to 
1,720,649, and the Bronx population is expected to increase to 1,590,942 by 2028 or 7.79% and 15.29%, 
respectively.  
 
According to Data USA, the population of New York County and Bronx County had health coverage as 
follows: 
 

 New York County Bronx County 
Uninsured 5.78% 8.04% 
Employer Plans 51.5% 30.8% 
Medicaid 20.5% 41.8% 
Medicare 9.7% 6.79% 
Non-Group Plans 12.2% 12.1% 
Military or VA 0.315% 0.417% 

 
The applicant projects the following payor mix: 
 
Projected Payor Mix for Outpatient Services 

Payor Year One Year Three 
Medicaid 76.15% 71.72% 
Private Pay 2.00% 2.00% 
Charity Care 21.85% 26.28% 

 
The proposed location is in a Medically Underserved Area and a Health Professional Shortage Area for 
Primary Care, Dental, and Mental Health.  The applicant projects 10,224 visits in Year 1 and 11,461 in 
Year 3 of  operations. 
 
The applicant will provide primary care services at this clinic and, working with the existing Article 31, they 
will focus on children 0-17 years old who have developmental disabilities, mental health needs, and 
linguistic and cultural barriers.  
 
The proposed center will operate five days a week, Monday, Wednesday, and Friday, 8 am to 7 pm, and 
Tuesday and Thursday, 11 am to 7 pm.  Saturdays will be as needed by appointment only. 
 
Prevention Quality Indicators are rates of admission to the hospital for conditions for which good 
outpatient care can potentially prevent the need for hospitalization or for which early intervention can 
prevent complications or more severe disease.  The table below provides information on the PDI rates, 
which are specific to the overall condition of the pediatric population. 
 

Pediatric Hospital Admissions per 100,000 People for Overall PQIs 
PDI Rates: 2020 Zip Code: 10035 New York County Bronx County New York State 
All PDIs 87.80 115.38 239.75 97.73 

 
Conclusion 
Approval of this project will allow the applicant to provide primary care services to children 0-17 years of 
age. 
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Program Analysis 
 
Project Proposal 
Association to Benefit Children, an existing not-for-profit, seeks approval to establish an Article 28 Little 
Pediatric Health Clinic d/b/a ABC Little Clinic to be located at 1814 Park Avenue in New York (New York 
County).  This facility will certify Medical Services-Primary Care and focus on primary and preventative 
health care.  This facility will be co-located with an Article 31 pediatric outpatient mental health clinic and 
dental clinic. 
 
Proposed Operator Association to Benefit Children 
To Be Known As ABC Little Clinic 
Site Address 1841 Park Avenue  

New York, New York 10028 (New York County) 
Specialties Medical Services-Primary Care 
Hours of Operation Monday to Friday  

Three days a week f rom 8 Am to 4 pm 
Two days a week f rom 11 am to 7 pm 
Saturdays, 9 am to 1 pm 

Staffing (1st Year / 3rd Year) 6.6 FTEs / 6.6 FTEs 
Medical Director(s) Gerald Loughlin, M.D.  
Emergency, In-Patient, and Backup 
Support Services Agreement 
and Distance 

Expected to be provided by  
New York Presbyterian 
5 miles / 20 minutes  

 
Character and Competence 
The members of the Association to Benefit Children are: 
 
Name Title 
Tom Styron Chairperson 
Rebecca Banyasz Director 
Mitchell Bernard Director 
Marian Wright Edelman Director 
Hon. Helen Freedman Director 
Timothy Goodell Director 
Karenna Gore Director 
Stephen Graham Director 
Blanche Johnson Secretary 
Meredith Kane Director 
Joan Lacagnina Treasurer 
Gerald Loughlin Director 
Adama Bah Director 
Amie Nuttall Director 
Michael Nutter Director 
Basil Smikle Director 
Anil Stevens Director 
Rose Styron Director 
Dermot Sullivan Director 
Michael Wolitzer Director 
Peter Wu Buchenholz Corp. Vice President 
Michael Lewis Corp. Vice President 
Gretchen Buchenholz Executive Director 
Eri Noguchi Assc. Exec. Director 
Matthew Manger CFO 
Marie Nguyen Chief  Program Officer 



  

Project #222258-B Exhibit Page 5 

Adama Bah is an Emergency Medical Technician at Senior Care for three (3) years.  He performs basic 
physical exams, assesses patient trauma levels, and administers oxygen.  He transports patients to the 
proper medical facility.  He was a Residential Habilitation Counselor at AHRC for five (5) years.  He was 
responsible for meeting the needs of the individual receiving services in skills training and development, 
socialization, recreation, leisure activities, and utilization of community resources.  He was the Program 
Director of Pan African CDI for five (5) years.  He initiated and established goals for programs according 
to the strategic objectives of the organization.  He planned the involving deadlines, milestones, and 
processes.  
 
Rebecca Banyasz retired in 2008 as the Head Teacher of the Association to Benefit Children.  
 
Mitchell Bernard is the Chief Counsel for the National Resources Defense Council for 35 years.  He 
manages the legal program for non-profit law.  
 
Gretchen Buchenholz is the Founder and Executive Director of the Association to Benefit Children for 
36 years.  She has created many programs.  She was the previous Founder and Director of the New York 
State Committee Against Hunger and the Founder and Director of The Hunger Committee National 
Coalition for the Homeless for one (1) year.  She was the Founder and Director of the Yorkville Soup 
Kitchen for one (1) year.  She was an Instructor in the Sociology Department at Hunter College for two (2) 
years.  
 
Peter Wu-Buchenholz is the Adjudication Counsel for the New York State Division of Human Rights for 
0ver 22 years.  He reviews recommended orders after hearings.  He prepares final orders, advises the 
Commissioners regarding cases, drafts, and issues alternate proposed orders and remands when record 
evidence fails to support the recommended order.  He was a Senior Attorney for 10 months.  He enforced 
state human rights laws protecting against discrimination.  He was the Assistant Attorney General of the 
Labor Bureau in the New York State Department of Law for over one (1) year.  He represented the 
Department of Labor and Workers Compensation Board on appeal.  He wrote briefs and engaged in oral 
arguments in Article 78 appeals.  He was the Legislation Project Coordinator at Voices for Immigrant 
Justice for five (5) months.  He researched and drafted legislative proposals to effect changes to 
provisions of the Illegal Immigration Reform and Immigrant Responsibilities Act of 1196, including 
governing expedited removal of asylum seekers, affidavits of support, and bars to reentry.  He was a 
Legal Intern at Main Street Legal Services for nine (9) months.  He assisted clients seeking citizenship, 
permanent residency, and political asylum.  He was a Pro Se Intern at the United States Court of Appeals 
for the Second Circuit for eight (8) months.  He researched and analyzed substantive issues in pending 
cases involving sua sponte dismissal, requests for in forma pauperis status, requests for counsel, Anders 
motions, and 28 USC 1983 civil rights complaints. 
 
Marian Edelman is the Founder and President Emerita for the Children's Defense Fund for 50 years.  
She oversees the budget, staffing, priorities, and mission of the organization.  She directs the long-range 
goals and policies, advocates for disadvantaged Americans, and works with Congress to overhaul foster 
care, support adoption, improve childcare, and protect children who are homeless homes, disabled, 
abused, or neglected. 
 
Helen Freedman retired on October 31, 2014.  She is a board member of the Association of the Benefit 
Children.  She oversees the Article 31 outpatient mental health clinics and other community-based 
pediatric health screening and monitoring services, as well as other health support, services, and care in 
New York City.  
 
Timothy Goodell is the Executive Vice President, General Counsel, Corporate Secretary, and Chief 
Compliance Officer of Hess Corporation for 14 years.  He is responsible for leading legal functions, 
corporate aviation, government and external affairs, and compliance and security.  He was the Global Co-
Head of  the Mergers and Acquisitions Practice Group and a Member of the Partnership Committee of 
White & Case, LLP for 24 years.  He advised public and private corporations on general corporate 
governance matters. 
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Karenna Gore is the Founder and Director of the Center for Earth Ethics at Union Theological Seminary 
for over seven (7) years.  She was the Director of the Union Forum at the Union Theological Seminary for 
two (2) years.  She is an Author and Speaker for eight (8) years.  She was the Director of Community 
Af fairs for the Association to Benefit Children for two (2) years.  She participated in the Gore 2000 
Presidential Campaign Youth Outreach Chair.  She was an Editorial Assistant at Slate Magazine for one 
(1) year.  She worked at PRISA for one (1) year.   
 
Blanche Johnson retired in 1995.  She served as the Director of the Manhattan Borough President's 
Youth Commission for two (2) years.  She conducted hearings and recommended actions to be taken by 
New York City to empower and educate youth in all communities.  She was Deputy Director of the 
Mayor's Office for People with Disabilities for three (3) years.  She increased access to transportation, 
public access, schools, health care, employment, and housing.  She was a member of the Board for 
Independent Living of New York for 22 years.  She currently serves as a member of the Board of 
Directors of the Bigs and Littles Mentoring NYC and a member of the Board of Directors of the 
Association to Benefit Children for over 12 years.  
 
Meredith Kane is a Real Estate and Pro Bono Attorney at Paul, Weiss, Rifkind, Wharton, & Garrison for 
12 years.  She retired in December 2020.  
 
Joan Lacagnina retired in February 2022.  She is a Board Member of the Association to Benefit 
Children.  She is responsible for overseeing the Article 31 mental health clinics and other community-
based health screenings as well as other mental health support, services, and care in New York City.  
 
Michael Lewis is a Professor at the Silberman School of Social Work at Hunter College for five (5) years.  
He was an Associate Professor at the Silberman School of Social Work for nine (9) years.  He is an 
Associate Professor at the CUNY Graduate Center for 11 years.  He was an Associate Professor at Stony 
Brook University School of Social Welfare for 14 years.  
 
Gerald Loughlin, M.D., serves on the Executive Committee of Weill Cornell Physician's Organization for 
over 15 years.  He was on the Executive Committee of the Weill Cornell New York Presbyterian Cancer 
Center for seven (7) years.  He was the Chair of the Practice Operations Committee for 12 years.  He was 
the Senior Associate Dean for International Clinical Planning at Weill Cornell for two (2) years.  He was 
the President of the Medical Board for New York Presbyterian Hospital for one (1) year.  He was the 
Pediatrician in Chief at Weill Cornell Medical Center for eight (8) years.  He was the Director of the 
Department of Pediatrics Clinical Practice Association for five (5) years.  He was the Co-Director at 
Gambrill Bronchoscopy Laboratory at Johns Hopkins University School of Medicine for four (4) years.  He 
was the Director of Pediatric Respiratory Therapy for three (3) years.  He was the Director of the 
Intermediate Care Program at Johns Hopkins Children's Center for two (2) years.  He was the Director of 
the Pediatric Sleep Disorders Center at Johns Hopkins University School of Medicine for 10 years.  He 
was the Associate Director of the Pediatric Clinical Research Unit at Johns Hopkins University School of 
Medicine for eight (8) years.  He was the Co-Director of the Cystic Fibrosis Center at Johns Hopkins 
University School of Medicine for four (4) years.  He was the Director of the Pediatric Pulmonology 
Physiology Laboratory at the University of Florida College of Medicine for seven (7) years.  He was the 
Director of the Phase B Curriculum in the Department of Pediatrics at the University of Florida College of 
Medicine for four (4) years.  He was a Pulmonary Consultant at the Large Animal Veterinary Hospital at 
the University of Florida School of Veterinary Medicine for four (4) years.  He was the Director of the 
Cystic Fibrosis Center at the University of Florida for two (2) years.  He was the Associate Director and 
Director of Pediatric Pulmonology at the University of Florida for seven (7) years.  He received his medical 
degree f rom the University of Rochester Medical School.  He completed his Pediatrics Residency and 
Pulmonology Fellowship at Arizona Medical Center.  
 
Matthew Manger is the Chief Financial Officer of the Association to Benefit Children for 19 years.  He 
directs all financial management, including preparing all financial statements, financial forecasts, and 
budgets.  He oversees all general accounting functions, administers all financial management systems, 
and maintains a skilled accounting and finance team.  He works directly with the fundraising department 
and the Chief  Program Officer.  He is the Principal of MM Financial Consulting for 19 years.  He engages 
with small businesses and not-for-profits to improve efficiency through enhanced financial processes.  He 
assists in financial operations directly or provides key insights to senior management. He prepares 
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f inancial reports, analyses, and cost reports.  He was the Controller of Safe Space NYC, IC for four (4) 
years.  He directed financial management functions, including the preparation of all financial statements, 
f inancial forecasts, and budgets.  He oversaw general accounting functions and annual audits, and 
prepared cost reports.  He worked directly with Fundraising and Grant Writing and managed Maintenance 
and MIS departments.  He was the Assistant Controller of Lincoln Hall for one (1) year.  He prepared 
monthly financial statements for senior management, performed all payroll processes, and prepared 
agency budget and cost reports.  He was solely responsible for the annual audit.  He was a Trading Desk 
at Bear Sterns for two (2) years.  He carried out equity research and analysis and tracked key market 
indicators while assisting in portfolio development and evaluation.  
 
Marie Nguyen is the Director of Programs of the Association to Benefit Children for 17 years.  She is 
responsible for contract management, program monitoring, program development, staff development and 
training, grant writing, and program evaluation for youth and families.  She is a Lecturer in the Non-Profit 
Management Certificate Program at CUNY Hostos Community College for 14 years.  She instructs 
students on the techniques of successful grant writing.  She also mentors and provides guidance on not-
for-profit business practices.  She was the Site Coordinator of the After School Corporation for one (1) 
year.  She administered and developed policies and practices for science-based demonstration projects.  
She maintained and monitored school-based resources, cultural partners, and onsite personnel.  She was 
a Social Work Intern at the Association to Benefit Children Central Office for 10 months.  She 
collaborated on grant writing, program evaluation reports, and program monitoring.  She developed and 
co-facilitated weekly group therapy sessions.  She was a Social Work Intern at North General Hospital 
Addiction Treatment Center for eight (8) months.  She provided individual psychotherapy and cofacilitated 
individual psychoeducational group therapy.  She conducted intake assessments and provided referrals 
to community partners.  She was the Program Director at Francisco Middle School Expanded Learning 
Program for over one (1) year.  She was the Senior Children's Coordinator at the Haven Family House for 
one (1) year.  
 
Eri Noguchi is the Associate Executive Director of the Association to Benefit Children for 29 years.  She 
oversees the general operation of the not-for-profit and programs, including early childhood centers, 
youth development, supportive housing, child welfare, and mental health services.  She is responsible for 
program development, monitoring, evaluation and research, budgetary oversight, quality assurance, and 
government and community relationships.  She was the Social Services Coordinator of 34th Street 
Partners for two (2) years.  She ran the outreach program serving homeless individuals.  She was the 
Assistant to the Executive Director of Grand Central Partnerships for over one (1) year.  She carried out 
general grant management responsibilities.  She was a Social Work Intern at the NYC Department of 
Housing Preservation and Development for eight (8) months.  She is an Adjunct Assistant Professor at 
the Columbia University School of Social Work for 29 years.  She is an Adjunct Assistant Professor at 
Roosevelt House Policy Institute at Hunter College for seven (7) years.  She is an Adjunct Assistant 
Professor at the Silberman School of Social Work for four (4) years.  She was an Assistant Adjunct 
Professor at SUNY Stonybrook School of Social Welfare for one (1) year.  
 
Amie Nuttal retired in 2012.  She is on the Board of Directors of the Association to Benefit Children.  She 
was formerly involved in several non-profit organizations focused on the education of New York City 
youth in lower-income neighborhoods.  She was the Director of Development at The Beginning with 
Children Foundation and The Learning Project.  She worked at the New York City Investment Fund.  She 
liaised between the Fund Board and potential organizations to be funded  
 
Michael Nutter is a Professor of Professional Practice in Urban and Public Affairs at the David N. Dinkins 
School of International and Public Affairs for seven (7) years.  He is a Political Commentator on CNN for 
seven (7) years.  He was an Executive Fellow in Leadership at the Institute for Strategic Leadership for 
one (1) year.  He was the Mayor of Philadelphia for eight (8) years.  He was a Member of the Philadelphia 
City Council 4th District for 14 years.  He is a Senior Advisor for The Atlas Marketplace, Co. for six (6) 
years.  He is an Advisor for Instate Partners for Dentons for seven (7) years.  He was the Chair of the 
Mayor's Advisory Council Airbnb for one (1) year.  He was a Senior Fellow and Advisor to the Dean of the 
Harris School of Public Policy at the University of Chicago for six (6) years.  He is a Member of the Board 
of  the Lincoln Land Institute for six (6)years.  He is a Non-resident Senior Executive Fellow at the School 
of  Social Policy and Practice at the University of Pennsylvania for six (6) years.  He is an Independent 
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Board Member of Conduent Corp. for six (6) years.  He is an Advisor for Novele for seven (7) years.  He 
is a Senior Fellow of the Metropolitan Policy Program at The Brookings Institution for six (6) years.  
 
Anil Stevens is a Partner and Portfolio Manager at Interval Partners, LP, for over eight (8) years.  He is 
responsible for managing capital for long and short-equity funds.  His focus is on the financial and 
industrial sectors.  He was previously a Portfolio Manager at Parameter Capital.  
 
Rose Styron retired in 2012.  She was a Founding Member and Board Member of Amnesty International 
USA for 42 years.  She is a Board Member of the Academy of the American Poets, the Association to 
Benef it Children, The Brain and Creativity Institute, the Faculty of Arts and Sciences, and the Council of 
Foreign Relations.  
 
Tom Styron is an Associate Professor in the Department of Psychiatry at Yale University for 18 years.  
He was previously an Assistant Professor for six (6) years.  He was a Postdoctoral Fellow in the Division 
of  Mental Hygiene at Yale University for two (2) years.  He was a Predoctoral Fellow at the Connecticut 
Mental Health Center Department of Psychiatry at Yale University for one (1) year.  He is the Executive 
Director of Community Services Network for 20 years.  He is the Director of the Psychology Training 
Program for 23 years.  He was the Director of Training and Clinical Administration at Yale for two (2) 
years.  He was the Administrative Director of Managed Service Systems of South-Central Connecticut for 
three (3) years.  He was the Housing resources Director of Managed Service System of South-Central 
Connecticut for one (1) year.  He was the Executive Director of the Obsessive-Compulsive Foundation for 
one (1) year.  He was the Vice President and Director of Services for H.E.L.P. Inc. for one (1) year.  He 
was the Co-founder and Executive Director of the Association to Benefit Children for five (5) years.  He 
was the Co-Director of the National Coalition for the Homeless, Inc. for five (5) years.  
 
Dermot Sullivan is a Partner at Bryan Cave for 11 years.  He is an Employment Law Counselor and 
litigator. 
 
Michael Wolitzer is the Head of the Investment Funds Practice at Simpson Thacher & Bartlett, LLP for 
35 years.  He is a Member of the Editorial Board of the PLC Cross-border Private Equity Handbook and a 
Board Member of the Association to Benefit Children.  
 
Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and disclosure of the applicant's ownership interest in other health care 
facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office of 
Professional Medical Conduct, and the Education Department databases, as well as the US Department 
of  Health and Human Services Office of the Inspector General Medicare exclusion database.  
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities.  Sources of information included the files, records, and reports found in 
the Department of Health.  Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action. 
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
The total project cost for renovations and moveable equipment is distributed as follows: 
 
Renovation & Demolition $122,250 
Design Contingency 10,000 
Construction Contingency 10,000 
Planning Fees 8,000 
Architect /Engineering Fees 17,500 
Construction Manager Fees 12,500 
Other Fees 7,563 
Moveable Equipment 67,568 
CON Fee 2,000 
Additional Processing Fee 1,405 
Total Project Cost $258,786 
 
Operating Budget 
The applicant has submitted their first and third-year operating budget in 2023 dollars, as shown below: 
 
 Year One 

2024 
Year Three 

2026 
Revenues: Per Visit Total Per Visit Total 
Medicaid FFS $118.95 $36,484 $118.95 $40,862 
Medicaid MC $118.95 889,641 $118.95 936,882 
Private Pay $59.48 12,162 $59.48 13,621 
Total Revenue  $938,287  $991,365 
     
Expenses:     
  Operating $90.07 $920,848 $85.26 $977,209 
  Capital .44 4,503 .39 4,504 
Total Expenses $90.51 $925,352 $85.65 $981,713 
     
Net Income   $12,935  $9,652 
     
Visits  10,224  11,461 
Cost/Visit  $90.51  $85.66 
 
Utilization by payor source during the first and third years is broken down as follows: 
 
 Year One 

2024 
Year Three 

2026 
 Visits % Visits % 
Medicaid FFS 307 3% 344 3% 
Medicaid MC 7,479 73.15% 7,876 68.72% 
Private Pay 204 2% 229 2% 
Charity Care 2,234 21.85% 3,012 26.28% 
Total 10,224 100% 11,461 100% 
 
The following is noted concerning the submitted revenues/expense budgets and utilization: 
• Utilization is based on centralized service with the existing Article 31 outpatient mental health clinic 

experience projected on similar experiences due to the same demographics. 
• Years One and Three visits are for primary care visits, and revenues are based on APG-posted 

DOH rates for stand-alone clinic visits. 
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• Year One and Three expenses are based on similar rates that are currently being utilized in the 
Article 31 practice, which include wages, supplies, benefits, etc. 

• Medicaid Revenues Rates are based on actual rates expected for services performed using the 
APG rates published by the Department for freestanding clinics. 

• Expenses for Year One and Year Three are based on costs from Article 31 current operations, 
where they also employ similar types of administrative costs.  Year Three anticipates a 6% salary 
increase and a 3% increase in other operating costs. 

 
Capability and Feasibility 
Total project costs of $258,786 will be met with equity from ABC.  The working capital requirement, 
estimated at $163,619, based on two months of third-year expenses, will be funded with equity from 
ABC's operations.  Attachment A shows sufficient equity to cover the working capital need.  The 
submitted budget projects a net income of $12,935 and $9,652 during Year One and Year Three, 
respectively.  The budget appears reasonable.  
 
BFA Attachment A, ABC and Affiliate's 2020-2021 Certifed Financial Statements show the entity 
maintained positive working capital and a positive net asset position in both years.  The entity had a net 
operating income of $1,497,774 and a net loss of ($212,423) in 2020 and 2021, respectively.  The loss 
during 2021 was due to the impacts of COVIDon operations. 
 
BFA Attachment B, ABC and Affiliate's 2022 Unaudited Financial Statements shows a positive working 
capital and net asset position.  The entity experienced a loss of ($7,481) from operations.  The 2/28/2023 
Internal Financial Statements show a positive working capital and net asset position.  The entity 
experienced an operating loss of $299,362 for the period.  However, after an unrealized gain on 
investments of $477,257, the entity shows a $177,895 net asset position. 
 
BFA Attachment C is the organizational chart for Association to Benefit Children and Affiliates. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BHFP Attachment Map 
BFA Attachment A (ABC and Affiliate) - Certified Financial Statement for 2020-2021 
BFA Attachment B (ABC and Affiliate) - 2022 Full Fiscal Year unaudited and 2023 Internal F/S 

7/1/22 through 2/28/2023 
BFA Attachment C Organizational Chart - Association to Benefit Children and Affiliates 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a new Diagnostic and Treatment Center at 1841 Park Avenue, New York, 
and with the contingencies, if any, as set forth below and providing that each applicant fulfills 
the contingencies and conditions, if any, specified with reference to the application, and be it 
further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222258 B Association to Benefit Children d/b/a ABC 

Little Clinic 
 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital.  [HSP] 

3. Submission of an executed photocopy of the Certificate of Amendment to the Certificate of 
Incorporation, acceptable to the Department.  [CSL] 

 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by September 29, 2024, including all pre-opening processes, 

if applicable.  Failure to complete the project by this date may constitute an abandonment of 
the project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before December 29, 2023, and construction must be 
completed by June 29, 2024, presuming the Department has issued a letter deeming all 
contingencies have been satisfied prior to commencement.  It is the responsibility of the 
applicant to request prior approval for any changes to the start and completion dates.  In 
accordance with 10 NYCRR Section 710.10(a), if construction is not started on or before the 
approved start date this shall constitute abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant's start of construction.  
[AER] 

4. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity's clinical program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department's 
Health Commerce System (HCS).  The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility's operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.  
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

 
  



Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222274-B 
Modern Associates, LLC d/b/a Dr. K Health Center 

 
Program: Diagnostic and Treatment Center  County: Queens 
Purpose: Establishment and Construction Acknowledged: January 30, 2023 
    

Executive Summary 
  

Description 
Modern Associates, LLC d/b/a Dr. K Health 
Center, a New York limited liability company, 
requests approval to establish and construct an 
Article 28 Diagnostic and Treatment Center 
(D&TC) to provide Primary Medical Care and 
Other Medical Specialties. Other Medical 
Specialties include Internal Medicine, Neurology, 
Ophthalmology, Physical Therapy, Occupational 
Therapy, Cardiology, Pain Management, 
Psychiatry and Psychology, Pulmonology, 
Gastroenterology, Orthopedics, and 
Endocrinology.  This conversion of a private 
practice proposes to serve primarily Rego Park 
and Forest Hills, as well as other areas of 
surrounding Queens County. 
 
The applicant will lease space on the first floor of 
an existing one-story retail building at 63-18 
Austin Street, Rego Park.  The site will include 
six (6) exam rooms and the requisite support 
areas. 
 
The sole member of Modern Associates, LLC is 
Dmitriy Kolesnik, M.D., who will also act as the 
Medical Director.  He is board certified in 
Psychiatry and Neurology.  The applicant will 
enter into a Transfer and Affiliation Agreement 
for backup and emergency services with 
Northwell Forest Hills Hospital, 1 mile (5 minutes 
travel time) f rom the Center. 

OPCHSM Recommendation 
Contingent Approval 
 
Need Summary 
The applicant projects 9,980 procedures 
in Year One and 14,151 in Year Three 
with 57% Medicaid and 2% Charity Care 
in both years. 
 
Program Summary 
The individual background review indicates the 
proposed members have met the standard for 
approval as set forth in Public Health Law 
§2801-a(3). 
 
Financial Summary 
Total project costs of  $758,110 will be funded 
by member equity of $75,811, with the 
remaining $682,299 balance being financed by a 
10-year, 6% interest loan through Hudsonshine 
Capital. 
 
Budget: Year One 

2024 
Year Three 

2026 
Revenues $1,579,856 $2,240,266 
Expenses: 1,316,750 $1,937,491 
Gain/(Loss) $263,106 $302,775 
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Recommendations 
  

Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in 
BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

3. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER 
Drawing Submission Guidelines DSG-1.0.  [AER] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a 
local acute care hospital.  [HSP] 

5. Submission of an executed loan commitment acceptable to the Department of Health.  [BFA] 
6. Submission of an executed working capital loan commitment acceptable to the Department of Health.  

[BFA] 
7. Submission of a photocopy of a Certificate of Assumed Name, acceptable to the Department. [CSL] 
 
Approval conditional upon:  
1. This project must be completed by October 1, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the project 
by the applicant and the expiration of the approval.  It is the responsibility of the applicant to request 
prior approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before January 1, 2024, and construction must be completed by July 
1, 2024, presuming the Department has issued a letter deeming all contingencies have been satisfied 
prior to commencement.  It is the responsibility of the applicant to request prior approval for any 
changes to the start and completion dates.  In accordance with 10 NYCRR Section 710.10(a), if 
construction is not started on or before the approved start date, this shall constitute abandonment of 
the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant's start of construction.  [AER] 

4. The staf f of the facility must be separate and distinct from the staff of other entities; the signage must 
clearly denote the facility is separate and distinct from other entities; the clinical space must be used 
exclusively for the approved purpose; and the entrance must not disrupt any other entity's clinical 
program space.  [HSP] 

5. The applicant must ensure registration for and training of facility staff on the Department's Health 
Commerce System (HCS). The HCS is the secure web-based means by which facilities must 
communicate with the Department and receive vital information.  Upon receipt of the Operating 
Certif icate, the Administrator/director that has day-to-day oversight of the facility's operations shall 
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for 
the f irst time or update enrollment information as necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. Questions may 
be directed to the Division of Hospitals and Diagnostic &Treatment Centers at 518-402-1004 or email: 
hospinfo@health.ny.gov.  [HSP] 

 
 
Council Action Date 
June 29, 2023 
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Need Analysis 
 
Background and Analysis 
The proposed service area is Queens County, with an emphasis on Forest Hills/Rego Park and 
surrounding areas.  The population of Queens County in 2022 was 2,278,029, according to the most 
recent US Census Bureau data.  The population of the county is estimated to increase to 2,544,231 by 
2028 per projection data from the Cornell Program on Applied Demographics, an increase of 11.7%.  The 
NYC Community Health Profile data shows the following demographics for Rego Park and Forest Hills 
50% White, 31% Asian, 15% Latino, and 3% Black. 
 
According to Data USA, in 2018, 89.5% of the population of Queens County had health coverage as 
follows: 

 
Employee plans 43.2% 
Medicaid 25.9% 
Medicare 9.8% 
Non-group plans 10.3% 
Military or VA plans 0.302% 

 
The number of projected procedures is 9,980 in Year One and 14,151 in Year Three.  The projected 
payor mix includes 21% Medicare, 57% Medicaid, and 2% Charity Care in Year 1 and Year 3 of 
operations.  The applicant is committed to providing services to all patients needing care, regardless of 
their ability to pay or the source of payment. 
 
The other medical specialties the center proposes include internal medicine, neurology, ophthalmology, 
physical therapy, occupational therapy, cardiology, pain management, psychiatry, psychology, 
pulmonology, gastroenterology, orthopedics, and endocrinology. 
 
The center's hours will be reflective of the needs of the community, including evening hours to 
accommodate working parents and school children.  The hours of operation of the program will be from 
Monday through Thursday will be from 9:00 AM to 8:00 PM, and on Friday from 9:00 AM to 5:00 PM, and 
will be adjusted as needed to better ref lect the needs of the community. 
 
Prevention Quality Indicators (PQIs) are rates of admission to the hospital for conditions for which good 
outpatient care can potentially prevent the need for hospitalization or for which early intervention can 
prevent complications or more severe disease.  The table below provides information on PQI rates for 
2020 related to this application: 
 
PQI Name Observed Rate 

per 100,000 Adults 
Zip Code 11374 

Observed Rate 
per 100,000 Adults 

Queens County 

Observed Rate 
per 100,000 Adults 

New York State 
Diabetes Short-Term 
Complications 

60.34 38.17 70.6 

Diabetes Long-Term 
Complications 

95.7 49.07 106.05 

Chronic Obstructive 
Pulmonary Disease or 
Asthma 

173.61 106.12 243.83 

Hypertension 117.23 77.39 62.52 
Heart Failure 310.38 261.72 336.22 
Bacterial Pneumonia 65.47 57.25 105.13 
Uncontrolled Diabetes 38.17 46.22 44.81 
Urinary Tract Infections 111.77 84.17 94.99 
Asthma in Younger 
Adults 

19.36 0 27.6 
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PQI Name Observed Rate 
per 100,000 Adults 

Zip Code 11374 

Observed Rate 
per 100,000 Adults 

Queens County 

Observed Rate 
per 100,000 Adults 

New York State 
Lower-Extremity 
Amputation among 
Patients with Diabetes 

29.34 8.18 29.16 

Prevention Quality 
Overall Composite 

169.02 149.64 200.12 

 
Conclusion 
Approval of this project will allow for expanded access to primary care, other medical specialties, 
occupational therapy, and physical therapy services for residents of Queens County. 
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Program Analysis 
 
Project Proposal 
Modern Associates LLC, an existing New York State Limited Liability Company, seeks approval to covert 
a PC practice for the establishment and construction of an Article 28 diagnostic and treatment center to 
be located at 63-18 Austin Street in Rego Park (Queens County). The proposed center will provide 
Medical Services-Primary Care and Medical Services- Other Medical Specialties, including Neurology, 
Ophthalmology, Cardiology, Pain Management, Psychiatry, Psychology, Pulmonology, Gastroenterology, 
Orthopedics, Endocrinology, Physical Therapy, and Occupational Therapy. 
 
Proposed Operator Modern Associates LLC 
To Be Known As Dr. K Health Center 
Site Address 63-18 Austin Street 

Rego Park, New York 11374 (Queens County) 
Specialties Medical Services-Primary Care 

Medical Services-Other Medical Specialties  
Neurology 
Ophthalmology 
Cardiology  
Pain Management 
Psychiatry 
Psychology 
Pulmonology 
Gastroenterology 
Orthopedics 
Endocrinology 
Physical Therapy 
Occupational Therapy  

Hours of Operation Monday to Thursday, 9:00 am to 8:00 pm, and  
Friday, 9:00 am to 5:00 pm 

Staffing (1st Year / 3rd Year) 14.40 FTEs / 23.10 FTEs 
Medical Director(s) Dmitriy Kolesnik, M.D.  
Emergency, In-Patient and 
Backup Support Services  
Agreement and Distance 

Expected to be provided by  
Northwell Health/Forest Hill Hospital 
1 mile / 5 minutes  

 
Character and Competence 
The sole member of Modern Associates LLC is:   
 
Name Ownership Interest   
Dmititry Kolesnik, M.D. 100.00% 

 
Dr. Dmitriy Kolesnik is the proposed sole Owner and proposed Medical Director.  He is the Medical 
Director of Vector Sleep Center for 14 years.  He is a Staff Neurologist, Medical Director, and President of 
NYC Medical and Neurodiagnostic, P.C. for 21 years.  He is an Attending Physician and Adjunct Steff of 
Neurology at Long Island Jewish Medical Center for over 22 years.  He was an Attending Physician at 
Winthrop University Hospital for seven (7) years.  He was an Attending Physician and Consulting Medical 
Staf f of Neurology at Good Samaritan Hospital Medical Center for 11 years.  He was an Attending 
Physician of Epilepsy and Neurology for nine (9) years.  He was an Attending Physician of Outpatient 
Neurology for over six (6) years.  He was a Neurologist at Medex D&TC for three (3) years.  He received 
his medical degree from First Pavlov State Medical University in Russia.  He completed his Neurology 
Residency at First Pavlov State Medical University and Long Island Jewish Medical Center.  He 
completed his Epilepsy/EEG Fellowship at Long Island Jewish Medical Center.  He is a Diplomate in 
Psychiatry and Neurology.  He is Board Certified in Sleep Medicine. 
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Staf f from the Division of Certification & Surveillance reviewed the disclosure information submitted 
regarding licenses held, formal education, training in pertinent health and/or related areas, employment 
history, a record of legal actions, and a disclosure of the applicant's ownership interest in other health 
care facilities.  Licensed individuals were checked against the Office of Medicaid Management, the Office 
of  Professional Medical Conduct, and the Education Department databases, as well as the US 
Department of Health and Human Services Office of the Inspector General Medicare exclusion database.  
 
Additionally, the staff from the Division of Certification & Surveillance reviewed the ten-year surveillance 
history of all associated facilities.  Sources of information included the files, records, and reports found in 
the Department of Health.  Included in the review were the results of any incident and/or complaint 
investigations, independent professional reviews, and/or comprehensive/focused inspections.  The review 
found that any citations were properly corrected with appropriate remedial action.   
 
Conclusion 
The individual background review indicates the proposed members have met the standard for approval as 
set forth in Public Health Law §2801-a(3). 
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Financial Analysis 
 
Total Project Cost and Financing 
Total project costs for renovations and the acquisition of moveable equipment are estimated at $758,110, 
broken down as follows: 
 

Renovation & Demolition $360,500  
Design Contingency 36,050 
Construction Contingency 36,050 
Planning Consultant Fees 7,000 
Architect/Engineering Fees 28,000 
Other Fees 65,000 
Movable Equipment 195,407 
Financing Costs 13,315 
Interim Interest Expense 10,652 
CON Application Fee 2,000 
CON Processing Fee 4,136 
Total Project Cost $758,110 

 
The applicant's financing plan appears as follows: 
 

Cash Equity (Applicant) $75,811  
Bank Loan (6% interest, 10-year term)  682,299 
Total $758,110 

 
BFA Attachment A presents the members' net worth, which shows sufficient resources to meet the equity 
requirement.  Hudsonshine Capital has provided a letter of interest.  
 
Operating Budget 
The applicant has submitted first and third-year operating budgets in 2023 dollars, as summarized below: 
 
 Year One 

2024  
Year Three 

2026  
Revenues: Per Visit Total Per Visit Total 
Medicaid-FFS $199.43 $39,886 $199.43 $56,439 
Medicaid-MC $159.54 875,737 $159.54 1,241,731 
Medicare-FFS $165.00 280,005 $165.00 396,990 
Medicare-MC $132.00 52,800 $132.00 74,580 
Commercial-FFS $170.00 220,490 $170.00 312,800 
Commercial-MC $136.00 54,128 $136.00 76,976 
Private Pay $190.00 56,810 $190.00 80,750 
Total  $1,579,856  $2,240,266      
Expenses:     
Operating $107.65 $1,074,312 $120.77 $1,709,067 
Capital $24.29 242,438 $16.14 228,424 
Total $131.94 $1,316,750 $136.91 $1,937,491      
Net Income  $263,106  $302,775 
     
Total Visits  9,980  14,151 
Cost per Visits  $131.94  $136.91 
 
 
 
Utilization broken down by payor source during Year One and Year Three is as follows: 
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Year One 

2024  
Year Three 

2026  
Payor: Visits % Visits % 
Medicaid-FFS 200 2.00% 283 2.00% 
Medicaid-MC 5,489 55.00% 7,783 55.00% 
Medicare-FFS 1,697 17.00% 2,406 17.00% 
Medicare-MC 400 4.01% 565 4.00% 
Commercial-FFS 1,297 13.00% 1,840 13.00% 
Commercial-MC 398 3.99% 566 4.00% 
Private Pay 299 3.00% 425 3.00% 
Charity Care 200 2.00% 283 2.00% 
Total 9,980 100% 14,151 100% 

 
The following is noted concerning the submitted budget: 

• Medicaid Fee for Service (FFS) rate is based upon the basic per-visit rate plus the cost of capital 
as obtained from the Bureau of D&TC Reimbursement.  Managed Care is assumed to be 80% of 
the Medicaid FFS's basic rate. 

• Medicare Fee for Service rate is based on the Medicare Part B fee schedule.  Managed Care is 
assumed to be 80% of the Medicare FFS rate.  The Commercial Fee for Service rate is based on 
a fee schedule, while the Commercial Managed Care rate is projected at approximately 80% of 
that.   

• Staf fing and expenses are based on the experience from the existing private practice, review of 
existing AHCF-1a, plus an adjustment for added services.   

• Utilization projections are based on the experience from the existing private practice. 
 
Amendment to Lease  
The applicant has submitted an executed lease for the proposed site, the terms of which are summarized 
below: 
 
Date: April 18, 2023 
Premises: 4,398 square feet located at 63-18 Austin Street, Rego Park, NY 11374 
Landlord: ADJ Austin, LLC 
Lessee: NYC Medical and Neurodiagnostic P.C.  
Term: Five years (ending 3/31/28), one (1) renewal of 5-year term 
Rental: $144,000 year one ($32.75 sq. ft) 3% annual increase, 4% yearly increase during the 

renewal period. 
Provisions: Utilities, Maintenance, Insurance, and Taxes 

 
The applicant has submitted an affidavit attesting that the lease is an arm's length agreement.  The 
applicant has submitted letters from two New York State real estate brokers attesting to the rental rate 
being fair market value.  
 
Capability and Feasibility 
Total project costs of $758,110 will be met through member equity of $75,811, with the remaining 
$682,299 balance being financed over ten years through Hudsonshine Capital at 6% interest for a 10-
year term. 
 
Working capital requirements are estimated at $322,916, based on two months of third-year expenses.  
The working capital will be funded with $161,458 from member equity, with the remaining $161,458 
satisfied through a three-year loan from Hudsonshine Capital at the firm's five-year cost of funds with an 
indicative interest rate of 6%.  Hudsonshine Capital has provided a letter of interest.  A review of BFA 
Attachments A reveals that Dmitriy Kolesnik, M.D. has sufficient resources to meet all the equity 
requirements. BFA Attachment B presents Modern Associates, LLC., pro forma balance sheet that shows 
operations will start with $237,269 in equity.  The Center projects an operating surplus of $263,106 and 
$302,775 in the f irst and third years.  The applicant's budgets appear to be reasonable. 
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Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BFA Attachment A Net Worth Statements of Proposed Members of A Modern Associates, LLC 
BFA Attachment B Pro Forma Balance Sheet of Modern Associates, LLC 

 



 RESOLUTION 
 
 

RESOLVED, that the Public Health and Health Planning Council, pursuant to the 
provisions of Section 2801-a of the Public Health Law, on this 29th day of June 2023, having 
considered any advice offered by the Regional Health Systems Agency, the staff of the  
New York State Department of Health, and the Establishment and Project Review Committee of 
this Council and after due deliberation, hereby proposes to approve the following application to 
establish and construct a new Diagnostic and Treatment Center at 63-18 Austin Street, Rego 
Park, and with the contingencies, if any, as set forth below and providing that each applicant 
fulfills the contingencies and conditions, if any, specified with reference to the application, and 
be it further 
 

RESOLVED, that upon fulfillment by the applicant of the conditions and 
contingencies specified for the application in a manner satisfactory to the Public Health and 
Health Planning Council and the New York State Department of Health, the Secretary of the 
Council is hereby authorized to issue the approval of the Council of the application, and be it 
further 
 

RESOLVED, that any approval of this application is not to be construed as in any 
manner releasing or relieving any transferor (of any interest in the facility that is the subject of 
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program -- 
Title XIX of the Social Security Act) or other State fund overpayments made to the facility 
covering the period during which any such transferor was an operator of the facility, regardless 
of whether the applicant or any other entity or individual is also responsible and liable for such 
overpayments, and the State of New York shall continue to hold any such transferor responsible 
and liable for any such overpayments, and be it further 
 

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit 
documentation or information in order to satisfy a contingency specified with reference to the 
application, within the stated time frame, the application will be deemed abandoned or 
withdrawn by the applicant without the need for further action by the Council, and be it further 
 

RESOLVED, that upon submission of documentation or information to satisfy a 
contingency specified with reference to the application, within the stated time frame, which 
documentation or information is not deemed sufficient by Department of Health staff, to satisfy 
the contingency, the application shall be returned to the Council for whatever action the Council 
deems appropriate. 
 
 

NUMBER: FACILITY/APPLICANT: 
  
222274 B Modern Associates, LLC d/b/a Dr. K 

Health Center 
 



APPROVAL CONTINGENT UPON: 
 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New 

York State Department of Health.  Public Health Law Section 2802.7 states that all 
construction applications requiring review by the Public Health and Health Planning Council 
shall pay an additional fee of fifty-five hundredths of one percent of the total capital value of 
the project, exclusive of CON fees.  [PMU] 

2. The submission of State Hospital Code (SHC) Drawings for review and approval, as 
described in BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

3. The submission of Engineering (MEP) Drawings for review and approval, as described in 
BAER Drawing Submission Guidelines DSG-1.0.  [AER] 

4. Submission of an executed transfer and affiliation agreement, acceptable to the Department, 
with a local acute care hospital.  [HSP] 

5. Submission of an executed loan commitment acceptable to the Department of Health.  [BFA] 
6. Submission of an executed working capital loan commitment acceptable to the Department 

of Health.  [BFA] 
7. Submission of a photocopy of a Certificate of Assumed Name, acceptable to the Department. 

[CSL] 
 
APPROVAL CONDITIONAL UPON: 
 
1. This project must be completed by October 1, 2024, including all pre-opening processes, if 

applicable.  Failure to complete the project by this date may constitute an abandonment of the 
project by the applicant and the expiration of the approval.  It is the responsibility of the 
applicant to request prior approval for any extensions to the project approval expiration date. 
 [PMU] 

2. Construction must start on or before January 1, 2024, and construction must be completed 
by July 1, 2024, presuming the Department has issued a letter deeming all contingencies 
have been satisfied prior to commencement.  It is the responsibility of the applicant to request 
prior approval for any changes to the start and completion dates.  In accordance with 10 
NYCRR Section 710.10(a), if construction is not started on or before the approved start date, 
this shall constitute abandonment of the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing 
Submission Guidelines DSG-05, is required prior to the applicant's start of construction.  
[AER] 

4. The staff of the facility must be separate and distinct from the staff of other entities; the 
signage must clearly denote the facility is separate and distinct from other entities; the 
clinical space must be used exclusively for the approved purpose; and the entrance must not 
disrupt any other entity's clinical program space.  [HSP] 



5. The applicant must ensure registration for and training of facility staff on the Department's 
Health Commerce System (HCS). The HCS is the secure web-based means by which 
facilities must communicate with the Department and receive vital information.  Upon 
receipt of the Operating Certificate, the Administrator/director that has day-to-day oversight 
of the facility's operations shall submit the HCS Access Form at the following link to begin 
the process to enroll for HCS access for the first time or update enrollment information as 
necessary: 
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf. 
Questions may be directed to the Division of Hospitals and Diagnostic &Treatment Centers 
at 518-402-1004 or email: hospinfo@health.ny.gov.  [HSP] 

 
 Documentation submitted to satisfy the above-referenced contingencies shall be 
submitted within sixty (60) days.  Enter a complete response to each individual contingency via 
the New York State Electronic Certificate of Need (NYSE-CON) system by the due date(s) 
reflected in the Contingencies Tab in NYSE-CON. 
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Public Health and Health 
Planning Council 

Project # 222270-C 
PrecisionCare Surgery Center 

 
Program: Diagnostic and Treatment Center  County: Suffolk 
Purpose: Construction Acknowledged: January 13, 2023 
    

Executive Summary 
  

Description 
Precision SC, LLC d/b/a PrecisionCare Surgery 
Center (the Center), a New York limited liability 
company, requests approval to add pain 
management to the Center's operating 
certif icate. The Center is currently certified as a 
single specialty, Article 28 Freestanding 
Ambulatory Surgery Center (FASC), specializing 
in orthopedics, including spine procedures.  The 
Center is located at 28 Research Way, East 
Setauket, New York (Suffolk County). 
 
All projected pain management procedures will 
be provided in one of the existing operating 
rooms at the Center. Upon approval of this 
transaction, the Center will be certified as a dual 
single specialty FASC.  
 
Timothy Groth, MD, a board-certified 
anesthesiologist, has submitted a letter of 
interest and expressed an intent to use the 
Center.  He estimates bringing 550 cases per 
year to the Center in the f irst year of project 
implementation.  Most of these cases (95%) are 
currently performed at North-Shore Surgi 
Center. The Center has an existing transfer and 
af f iliation agreement with St. Charles Hospital, 
which is 4.3 miles or 14 minutes away.  
 
OPCHSM Recommendation 
Contingent Approval 
 

Need Summary 
The applicant projects 1,765 procedures in Year 
One and 1,898 in Year Three with 7.90% 
Medicaid and 1.69% Charity Care in the third 
year.  The Center is current with  SPARCS 
reporting through February 2023. 
 
Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the 
facility's current compliance pursuant to 2802-
(3)(e) of  the New York State Public Health Law.  
 
Financial Summary 
A total project cost of $22,110 will be met with 
equity from operations.  
 
Budget: Current 

2021 
Year One 

2024 
Year Three 

2026 
Revenues $3,660,337 $7,373,051 $7,997,465 
Expenses 5,056,034 6,056,152 6,203,532 
Net Income ($1,395,697) $1,316,899 $1,793,933 
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Recommendations 
  

 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

 
Approval conditional upon:  
1. This project must be completed by one year from the date of the recommendation letter, including 

all pre-opening processes, if applicable.  Failure to complete the project by this date may constitute 
an abandonment of the project by the applicant and the expiration of the approval.  It is the 
responsibility of the applicant to request prior approval for any extensions to the project approval 
expiration date.  [PMU] 

 
 
Council Action Date 
April 18, 2023 
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Need and Program Analysis 
 
Background and Analysis 
Precision SC, LLC d/b/a PrecisionCare Surgery Center, an existing Article 28 single specialty 
Freestanding Ambulatory Surgery Center, located at 28 Research Way in East Setauket, specializing in 
Orthopedics, including spine procedure, seeks approval to certify a second single specialty Pain 
Management.  The pain management procedures will be performed in one of the existing ORs. There will 
be no construction needed to implement this project. Staffing at the Center is expected to increase by 1.4 
FTEs to 22.40 FTEs to implement the additional service.  
 
The center was originally approved under CON 182236 and began operations in April 2021, providing 
orthopedic surgery services in four operating rooms. The primary service area is Suffolk County. The 
population of Suffolk County in 2022 was 1,525,465, according to the latest US Census data, and is 
projected to decrease to 1,492,157 by 2028.  Per the applicant, 84.2% of service area residents in 2020 
were White, 8.8% were African American, and 4.2% were Asian. 
 
According to Data USA, in 2020, 95.8% of the population of Suffolk County had health coverage as 
follows:  
 
Employer Plans 58.3% 
Medicaid 11.6% 
Medicare 13% 
Non-Group Plans 12.4% 
Military or VA 0.501% 

 
The Applicant projects bringing 550 pain management cases to the Center in Year One and 583 cases in 
Year Three. Approximately 95% of these cases are currently being performed at the North Shore 
SurgiCenter. 
 
The applicant projects a total of 1,765 procedures in Year One and 1,898 in Year Three based on the 
current practices of participating surgeons. The table below shows the actual payor source utilization for 
the current year and the projected payor source utilization for years one and three. 
 
Payor Current Year 1 Year 3 
 Volume % Volume % Volume % 
Commercial FFS 179 28.46% 377 21.36% 408 21.50% 
Commercial MC 158 25.12% 326 18.47% 352 18.55% 
Medicare FFS 130 20.67% 294 16.66% 318 16.75% 
Medicare MC 0 0.00% 122 6.91% 131 6.90% 
Medicaid FFS 0 0.00% 3 0.17% 3 0.16% 
Medicaid MC 22 3.50% 139 7.88% 147 7.74% 
Private Pay 1 0.16% 46 2.61% 49 2.58% 
Charity Care 1 0.16% 29 1.64% 32 1.69% 
Other 138 21.94% 429 24.30% 458 24.13% 

 
According to the applicant, the center's Medicaid utilization is low due to the time it has taken to get 
enrolled as a Medicaid provider. The incremental ramp-up for Medicaid visits is based on the timing of 
executing contracts with various Medicaid Managed Care plans. The center plans to continue working 
toward contracts with additional Medicaid providers to enhance access to that population.  
 
The center has Medicaid Managed Care contracts with Affinity Health, HealthFirst, HealthPlus, United 
Healthcare, and Fidelis Care. The center will partner with St. Charles Hospital to implement its Charity 
Care plan. Also, the center will work collaboratively with local Federally Qualified Health Centers such as 
Sun River Healthcare, which has 11 locations in Suffolk County, and other community-based facilities to 
provide service to the under-insured in their service area.  
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The center is current with SPARCS reporting through February 2023. 
 
Atlantic Surgery Center, a single-specialty ASC providing gastroenterology procedures, also recently 
requested to add pain management at its location. This center opened in April 2022 and is 26.2 miles and 
35 minutes away f rom PrecisionCare Surgery Center. 
 
The table below shows the number of patient visits for relevant ASCs in Suffolk County for 2019 through 
2021. The number of patient visits for 2020 was significantly impacted by COVID-19. 
 

Specialty Type Facility Name Patient Visits 
2019 2020 2021 

Gastroenterology/ 
Pain Management 

Advanced Surgery Center of Long Island 8,447 6,287 8,932 

Multi Long Island Ambulatory Surgery Center 14,642 9,270 12,057 
Orthopedics Long Island Hand & Orthopedic Surgery 666 595 659 
Multi Melville Surgery Center 5,917 4,611 4,273 
Gastroenterology/ 
Pain Management 

North Fork Surgery Center 
(opened 2/14/20) 

N/A 1,298 2,968 

Multi North Shore Surgi-Center 7,226 6,364 6,215 
Multi Port Jefferson ASC 1 2,570 3,037 0 
Orthopedics PrecisionCare Surgery Center 

(opened 4/21/2021) 
N/A N/A 628 

Multi Progressive Surgery Center 2,886 1,510 2,092 
 

Multi South Shore Surgery Center 4,828 3,389 3,856 
Multi Suf folk Surgery Center 5,724 3,655 3,953 
Multi Center for Advanced Spine & Joint Surgery 

(opened 8/30/21) 1 
N/A N/A 0 

Total Visits 52,906 40,016 45,633 
1 No data located for 2021 
 
Compliance with Applicable Codes, Rules, and Regulations 
The medical staff will continue to ensure that the procedures performed at the facility conform to generally 
accepted standards of practice and that privileges granted are within the physician's scope of practice 
and expertise. The Facility's admissions policy includes anti-discrimination provisions regarding age, race, 
creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of 
payment. All procedures are performed in accordance with all applicable federal and state codes, rules, 
and regulations.  
 
Conclusion 
Based on the results of this review, a favorable recommendation can be made regarding the facility's 
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law. Approval of this 
project will enhance access to pain management surgery services for the residents of Suffolk County.   
 
  



  

Project #222270-C Exhibit Page 5 

Financial Analysis 
 
Total Project Costs and Financing 
The total project cost is $22,110 for the acquisition of moveable equipment and CON Fees, as noted in 
the following table: 
 
Moveable Equipment $20,000 
CON Fees 2,000 
Additional Processing Fee 110 
Total Project Cost $22,110 
 
The applicant will fund the project cost through equity from operations. 
 
Operating Budget 
The applicant has submitted an operating budget, in 2023 dollars, for the first and third years, 
summarized below.  
 
 Current Year 

(2021) 
Year One 

(2024) 
Year Three 

(2026) 
 Per PD Total Per PD Total Per PD Total 
Revenues:       
Commercial 
FFS $7,451 $1,333,786 $5,392 $2,032,963 5,453 $2,224,761 
Commercial MC $7,672 $1,212,123 $5,721 $1,864,890 5,742 $2,021,277 
Medicare FFS $2,384 $309,875 $1,892 $556,313 1,913 $608,319 
Medicare MC   $1,587 $193,620 1,630 $213,590 
Medicaid FFS   $4,755 $14,264 4,755 $14,264 
Medicaid MC $5,632 $123,899 $6,238 $867,131 6,232 $916,175 
Private Pay $8,939 $8,939 $5,610 $258,050 5,636 $276,172 
All Other $4,868 $671,715 $3,697 $1,585,820 3,762 $1,722,907 
Total Revenues  $3,660,337  $7,373,051  $7,997,465        
Expenses:       
Operating $5,647 $3,552,143 $2,589 $4,569,817 $4,723,780 $4,725,627 
Capital $2,391 1,503,891 $842 1,486,335 $800.17 $1,477,905 
Total Expenses $8,038 5,056,034 $3,431 $6,056,152 $4,724,580 $6,203,532        
Net Income  ($1,395,697)  $1,316,899  $1,793,933 
Procedures  629  1,765  1,898 
 
The following is noted with respect to the submitted operating budget: 

• Expense assumptions are based on the Center's experience in providing services and adding 
incremental costs for medical supplies needed for pain management cases as well as 1.4 FTEs. 

• Utilization assumptions for pain management are based on Dr. Groth's commitment to bring 550 
cases to the Center.  A growth factor of 3% each year was applied to the pain management 
services. 

• The Center expects the demand for ASC procedures to continue to increase in the coming years 
due to the projected population increase in Suffolk County, as well as the growing popularity of 
ambulatory surgical procedures in general. 

• Reimbursement rates are based on 2022 historical experience. 
• All Other payor source consists of Workers' Compensation and No-Fault. 
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Utilization, broken down by payor source, during the current, first, and third years, are as follows: 
 

 
Current 
(2021) 

Year One 
(2024) 

Year Three 
(2026) 

Commercial FFS 28.46% 21.36% 21.50% 
Commercial MC 25.12% 18.47% 18.55% 
Medicare FFS 20.67% 16.66% 16.75% 
Medicare MC 0.00% 6.91% 6.90% 
Medicaid FFS 0.00% 0.17% 0.16% 
Medicaid MC 3.50% 7.88% 7.74% 
Private Pay 0.16% 2.61% 2.58% 
Charity Care 0.16% 1.64% 1.69% 
Other 21.94% 24.30% 24.13% 
Total 100.00% 100.00% 100.00% 
 
Capability and Feasibility 
Total project costs of $22,110 will be funded by equity from operations. BFA Attachment B is the 
December 31, 2022, internal financial statements of PrecisionCare Surgery Center, and shows that the 
facility has sufficient funds in its operations to fund the total project cost. 
 
BFA Attachment A presents the 2021 certified financial statements of PrecisionCare Surgery Center.  As 
shown, the entity had a positive working capital position and incurred an operating loss of ($1,371,556). 
The applicant has indicated that the losses in 2021 were due to a slow ramp-up of utilization upon facility 
approval to begin services in April 2021 during COVID-19.  The impact of the COVID-19 pandemic on the 
Center's ability to build case volume had a negative impact on financial performance, in addition to the lag 
in having physicians become credentialed with payors for reimbursement of procedures. A review of the 
Center's Internal Financial Statements for 2022 indicates they have started to recover from the negative 
f inancial impact in 2021. 
 
The submitted budget projects a net income of $1,316,899 and $1,793,933 during the first and third 
years, respectively.  Revenues are based on current reimbursement methodologies.  The submitted 
budget appears reasonable. 
 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 
 

Attachments 
 

BHFP Map 
BFA Attachment A Financial Summary - 2021 Certified Financial Statements of PrecisionCare 

Surgery Center 
BFA Attachment B Internal Financial Statements of PrecisionCare Surgery Center 
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Public Health and Health 
Planning Council 

Project # 231001-C 
NYU Langone Hospital-Long Island 

 
Program: Hospital  County: Nassau 
Purpose: Construction Acknowledged: February 7, 2023 
    

Executive Summary 
  

Description 
NYU Langone Hospital-Long Island (NYULH), a 
591-bed not-for-profit hospital located at 259 
First Street, Mineola (Nassau County), requests 
approval to create a three (3) bed Bone Marrow 
subunit as part of the existing Oncology Medical 
Surgical Unit on the first floor of the Hoag 
Pavilion. It will include (3) three private BMT 
patient rooms, support spaces, one (1) 
treatment room to support two (2) patient bays 
with recliner chairs, and a nurse's station.   
 
The applicant's goal is to expand the services of 
the NYULH Transplant and Cellular Therapy 
Center (TCTC) Program by creating a dedicated 
Transplant and Cellular Therapy inpatient unit.  
This new sub-unit will enable patients with 
immediate needs to bypass the Emergency 
Room to be seen in a treatment room that is 
available 24/7 for triage and assessment. 
Building this unit will drastically reduce travel for 
patients who currently have to drive into 
Manhattan and allow them to remain with their 
primary oncologist. In addition, the inpatient unit 
will support the provision of additional 
transplants, including allogenic and CAR-T.  
 

OPCHSM Recommendation 
Contingent approval  
 
Need Summary 
The applicant projects 5 bone marrow transplant 
patients in Year 1 and 15 patients in Year 3. 
 
Program Summary 
Based on the results of this review, a favorable 
recommendation can be made regarding the 
facility's current compliance pursuant to 2802-
(3)(e) of  the New York State Public Health Law.   
 
Financial Summary 
The total project costs of $3,429,234 will be met 
with accumulated funds from NYULH.  
 

Budget: 
Year One 

2023 
Year Three 

2025 
Revenues $990,561 $5,630,900 
Expenses $626,770 $3,491,447 
Net Income/(Loss) $363,891 $2,139,453 
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Recommendations 
  

 
Health Systems Agency 
There will be no HSA recommendation for this project. 
 
Office of Primary Care and Health Systems Management 
Approval contingent upon: 
1. Submission of a check for the amount enumerated in the approval letter, payable to the New York 

State Department of Health.  Public Health Law Section 2802.7 states that all construction 
applications requiring review by the Public Health and Health Planning Council shall pay an additional 
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON 
fees.  [PMU] 

2. The submission of Design Development and State Hospital Code (SHC) Drawings, as described in 
NYSDOH BAER Drawing Submission Guidelines DSG‐1.0 Required Schematic Design (SD) and 
Design Development (DD) Drawings, and 2.18 LSC Chapter 18 Healthcare Facilities Public Use, for 
review and approval.  [DAS] 

 
Approval conditional upon:  
1. This project must be completed by July 1, 2024, including all pre-opening processes, if applicable.  

Failure to complete the project by this date may constitute an abandonment of the project by the 
applicant and the expiration of the approval.  It is the responsibility of the applicant to request prior 
approval for any extensions to the project approval expiration date.  [PMU] 

2. Construction must start on or before January 1, 2024, and construction must be completed by  
May 1, 2024, presuming the Department has issued a letter deeming all contingencies have been 
satisfied prior to commencement.  It is the responsibility of the applicant to request prior approval for 
any changes to the start and completion dates.  In accordance with 10 NYCRR Section 710.10(a) if 
construction is not started on or before the approved start date, this shall constitute abandonment of 
the approval.  [PMU] 

3. The submission of Final Construction Documents, as described in BAER Drawing Submission 
Guidelines DSG-05, is required prior to the applicant's start of construction.  [AER] 

 
Council Action Date 
June 29, 2023 
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Need and Program Analysis 
 
Background and Analysis 
NYU Langone Hospital-Long Island is in Nassau County, with a service area covering Nassau, Suffolk, 
and Queens Counties. The table below shows the bed changes associated with this project. 
 

Certified Beds and Bed Changes Anticipated, Source: HFIS 2023 
Bed Type Bed Count Bed Change Beds Upon Completion 

Coronary Care 20  20 
Intensive Care 36  36 
Maternity 63  63 
Medical / Surgical 406 -3 403 
Neonatal Continuing Care 7  7 
Neonatal Intensive Care 15  15 
Neonatal Intermediate Care 14  14 
Pediatric 22  22 
Pediatric ICU 8  8 
Bone Marrow Transplant 0 3 3 
Total 591  591 

 
As seen in the table below, the conversion of three medical/surgical beds to BMT will not significantly 
af fect the occupancy rates.  
 

Historical Occupancy Rates for Medical/Surgical Beds, Source: Applicant 
 2017 2018 2019 2020 2021 2022* 2023** 2026** 
Med/Surg Patient Days 112,823 112,621 113,297 102,691 114,356 111,393 111,393 111,393 
Beds 415 415 415 415 414 406 403 403 
Occupancy Rate 74.48% 74.35% 74.80% 67.79% 75.64% 75.17% 77.74% 77.74% 
* 2022 represents a change to nine Med/Surg Beds that were converted to NICU Beds in 2021 
** Projected data 

 
According to the applicant, the Bone Marrow Transplant unit is needed to accommodate the growth of the 
Transplant and Cellular Therapy Center (TCTC) program at NYU Langone Health. Currently, NYU 
Langone has a dedicated outpatient space offering phlebotomy, outpatient care, and infusion services; 
however, the program is limited by the lack of an inpatient unit. Currently, only outpatient autologous 
transplants can be provided. 
 
Patients requiring inpatient care for BMT are currently transferred to NYULH-Manhattan. The 
enhancement of services will allow patients on Long Island to remain on Long Island and continue to be 
treated by their primary oncologist.  The inpatient unit will support additional transplants, including 
allogenic and CAR-T transplants. Also, with this project, patients with immediate needs will be able to 
bypass the Emergency Room to be seen in a treatment room available 24/7 for quick triage and 
assessment. 
 
BMT Patients Transferred from NYULH-Long Island to NYULH-Manhattan 

Source: Applicant 
 2019 2020 2021 
Referred Autologous Transplant Patients 13 19 15 
Referred Allogeneic Transplant Patients 7 9 17 
Total 20 28 32 

 
The applicant projects 5 BMTs in Year One and 15 BMTs in Year Three. 
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There are three nearby hospitals to the applicant performing BMT services.  
 
Name BMT Beds 
Stony Brook University Hospital 10 
North Shore University Hospital 4 
Long Island Jewish Medical Center 4 

 
According to US Census population estimates data in 2021, below are the following race and ethnicity 
demographics for the three counties within the service area: 
 Queens County Nassau County Suffolk County 
Black or African American 20.7% 13.1% 9.0% 
Hispanic or Latino 28.1% 17.6% 20.7% 

 
According to Data USA, in 2020, the population in Queens, Nassau, and Suffolk Counties had health 
coverage as follows: 
 Queens County Nassau County Suffolk County 
Health Coverage % 89.5% 95.9% 95.82% 
Employer Plans 43.2% 59.5% 58.3% 
Medicaid 25.9% 10.1% 11.6% 
Medicare 9.8% 13.5% 13.0% 
Non-Group Plans 10.3% 12.6% 12.4% 
Military or VA 0.302% 0.238% 0.501% 

 

Applicant Projected Payor Mix for Inpatient Services 
Payor Year One Year Three 

Commercial 40.00% 33.33% 
Medicare 20.00% 33.33% 
Medicaid 40.00% 33.33% 

 
Prevention Agenda 
A 2019 needs assessment in Nassau County identified that timely screening for colon cancer is lower in 
Hempstead than in Nassau County. In addition, Hempstead residents suffer disproportionately from 
chronic disease and mental distress as compared with the rest of Nassau County, so this area is 
targeted.  
 
Several local community partners have been engaged in NYU Langone Hospitals' community agenda. 
The proposed project would improve access for their patients that require inpatient care for bone marrow 
transplants and follow-up care. However, it does not explicitly advance the local Prevention Agenda 
priorities that were identified in the most recently completed Community Health Improvement/Community 
Service Plan (Prevent Chronic Diseases, Promote a Healthy and Safe Environment, and Promote Healthy 
Women, Infants, and Children). The application identified multiple data sources the hospital is using to 
track progress in achieving local Prevention Agenda goals. 
 
For the period beginning September 1, 2020, and ending August 31, 2021, net expenses across all the 
Community Benefit Categories totaled $1,025,820727, or 16.1% of total operating expenses. Community 
Health Improvement Services and Community Benefit Operations Expense was $32,245,843 or 0.51% of 
total operating expenses.  
 
Compliance with Applicable Codes, Rules, and Regulations 
The medical staff will continue to ensure that the procedures performed at the facility conform to generally 
accepted standards of practice and that privileges granted are within the physician's scope of practice 
and expertise. The Facility's admissions policy includes anti-discrimination provisions regarding age, race, 
creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of 
payment. All procedures are performed in accordance with all applicable federal and state codes, rules, 
and regulations. 
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Conclusion 
Based on the results of this review, a favorable recommendation can be made regarding the facility's 
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.  Through this 
project, NYU Langone will convert 3 medical/surgical beds to 3 BMT beds to accommodate local inpatient 
volume.    
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Financial Analysis 
 
Total Project Cost and Financing 
The total project costs for renovations and movable equipment are estimated at $3,429,234 and detailed 
as follows: 
 
Renovation & Demolition $1,800,000 
Temporary Utilities 15,320 
Asbestos Abatement or Removal 126,298 
Design Contingency 200,000 
Construction Contingency 200,000 
Architect/Engineering Fees 474,405 
Other Fees 13,796 
Movable Equipment 357,668 
Telecommunications 221,000 
Application Fee 2,000 
Additional Processing Fee 18,747 
Total Project Cost $3,429,234 
 
NYULH will provide the equity to fund this project in its entirety. As shown in BFA Attachments A and B, 
NYULH has suf ficient resources to meet the equity requirement. 
 
Operating Budget 
The applicant has submitted an operating budget, in 2023 dollars, for Years One and Three, summarized 
below: 

 
Year One 

2023 
Year Three 

2025 
 Per Visit Total Per Visit Total 
Outpatient Rev:     
Commercial MC  $1,377 $13,770 $1,433 $22,922 
Medicare FFS $445 $1,336 $463 $2,779 
Medicare MC $1,790 $8,949 $1,862 $18,621 
Medicaid MC $2,403 $4,806 $2,500 $7,501 
Total Revenue - $28,861  $51,823 
     
Inpatient Rev. Per Proc.  Per Proc.  
Commercial MC $270,056 $540,112 $450,646 $2,253,230 
Medicare FFS $125,005 $125,005 $454,979 $2,274,893 
Medicaid MC $148,292 $296,583 $210,191 $1,050,954 
Inpt. Income  $961,700  $5,579,077 
Total Income  $990,561  $5,630,900 
     
Combined Expenses:     
Operating $85,475 $427,375 $206,190.00 $3,092,857 
Capital $39,859 $199,295 $26,573.00 $398,590 
Total $125,334 $626,770 $232,763.00 $3,491,447 
      
Net Income / (Loss)  $363,791  $2,139,453 
      
Total Visits 20  35  
Total Procedures 5  15  
Cost Per Procedure $124,967  $232.549  
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The following is noted with respect to the submitted budget: 
• Payor rates are based on current reimbursement rates received for the same services provided at 

the NYU Manhattan Campus Center.  
• Expenses are based on medical and surgical supplies, and due to higher volume, more will be 

needed. 
• Increased costs per procedure are projected in Year Three due to the acuity of care required for 

these patients. More resources will be required to treat the more severe cases.  
• Occupancy for this service line is based on NYU's current experience.  

 
Utilization by payor source for Year One and Year Three is as follows: 
 
Payor: Years One 

2023 
Year Three 

2025 
Outpatient:   
Commercial MC 50.00% 45.71% 
Medicare FFS 25.00% 17.14% 
Medicare MC 10.00% 28.57% 
Medicaid MC 15.00%   8.57% 
Total 100.00% 100.00% 
   
Inpatient:   
Commercial MC 40.00% 33.33% 
Medicare FFS 20.00% 33.33% 
Medicaid MC 40.00% 33.34% 
Total 100% 100% 
 
The applicant indicated they are committed to serving all persons in need without regard to the patient's 
ability to pay or the source of payment. The hospital will develop, maintain, and update a sliding fee scale 
as well as policies and procedures for serving the uninsured and persons without the ability to pay. 
 
Capability and Feasibility 
The total project cost of $3,429,234 will be met with equity from accumulated funds from NYULH. The 
working capital requirements are estimated at $581,908, based on two months of third-year expenses, 
and will be funded through equity from NYULH. The submitted budget projects a net income of $363,891 
and $2,139,453 during years one and three of operations. The budget appears reasonable.  
 
BFA Attachment A presents NYULH's 2021 and 2022 certified financial statements showing the entity 
maintained positive working capital, a positive net equity position for both years and a net operating 
income of $594,650,000 and $619,176,000, respectively. BFA Attachment B presents NYULH's 
November 30, 2022; internal financial statement shows the entity maintained a positive working capital, 
positive net equity position, and a net operating income of $173,445,000. 
 
Conclusion 
The applicant has demonstrated the capability to proceed in a financially feasible manner. 
 

Attachments 
 
BFA Attachment A 2021-2022 Audited Financial Statements for the year ended 8.31.21 
BFA Attachment B November Internal Fiscal 2022 Financial Statement 
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