Quiality Assurance (QA) Services for New York State Medicaid Management Information

System (MMIS) Including Medicaid Data Warehouse (MDW)
RFP #15458

AMENDMENT #1

Section V Indemnification of the State of New York Agreement (page 82 of the RFP) is deleted
in its entirety and replaced with the following:

V. Indemnification

A.

B.

Indemnification

Contractor shall be fully liable for the actions of its agents, employees, partners or
Subcontractors and shall fully indemnify and save harmless the STATE from suits,
actions, damages and costs of every name and description relating to personal injury
and damage to real or personal tangible property and intellectual property caused by any
intentional act or negligence of Contractor, its agents, employees, partners or
Subcontractors, without limitation; provided, however, that the Contractor shall not
indemnify for that portion of any claim, loss or damage arising hereunder due to the
negligent act or failure to act of the STATE.

Indemnification Relating to Third Party Rights

The Contractor will also indemnify and hold the STATE harmless from and against any
and all damages, expenses (including reasonable attorneys' fees), claims, judgments,
liabilities and costs that may be finally assessed against the STATE in any action for
infringement of a United States Letter Patent, or of any copyright, trademark, trade
secret or other third party proprietary right except to the extent such claims arise from
the STATE's gross negligence or willful misconduct, provided that the State shall give
Contractor: (i) prompt written notice of any action, claim or threat of infringement suit, or
other suit, (ii) the opportunity to take over, settle or defend such action, claim or suit at
Contractor's sole expense, and (iii) assistance in the defense of any such action at the
expense of Contractor.

If Usage shall be enjoined for any reason or if Contractor believes that it may be
enjoined, Contractor shall have the right, at its own expense and sole discretion to take
action in the following order of precedence: (i) to procure for the STATE the right to
continue Usage (ii) to modify the service or Product so that Usage becomes non-
infringing, and is of at least equal quality and performance; or (iii) to replace said service
or Product or part(s) thereof, as applicable, with non-infringing service or Product of at
least equal quality and performance. If the above remedies are not available, the parties
shall terminate the Contract, in whole or in part as necessary and applicable, provided
the STATE is given a refund for any amounts paid for the period during which Usage
was not feasible.

Limitation of Liability

Except as otherwise set forth in the Indemnification Paragraphs above, the limit of
liability shall be as follows:



a. Contractor’s liability for any claim, loss or liability arising out of, or connected with
the Products and services provided, and whether based upon default, or other
liability such as breach of contract, warranty, negligence, misrepresentation or
otherwise, shall in no case exceed direct damages in: (i) an amount equal to two
(2) times the original contract value exclusive of renewals, or (ii) one million dollars
($1,000,000), whichever is greater.

b. The STATE may retain such monies from any amount due Contractor as may be
necessary to satisfy any claim for damages, costs and the like asserted against
the STATE unless Contractor at the time of the presentation of claim shall
demonstrate to the STATE’s satisfaction that sufficient monies are set aside by
the Contractor in the form of a bond or through insurance coverage to cover
associated damages and other costs.

c. Notwithstanding the above, neither the Contractor nor the STATE shall be liable
for any consequential, indirect or special damages of any kind which may result
directly or indirectly from such performance, including, without limitation, damages
resulting from loss of use or loss of profit by the STATE, the Contractor, or by
others.

D. The CONTRACTOR is an independent contractor and may neither hold itself out nor
claim to be an officer, employee or subdivision of the STATE nor make any claims,
demand or application to or for any right based upon any different status.



