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Dear Ms. Frizzerra:

On behalf of New York's nearly 200 not-for-profit and pubhospitals, the
Healthcare Association of New York State (HANYS) ateé HANYS Health
Information Technology (HIT) Strategy Group appreciate tpportunity to
comment on the Notice of Proposed Rule Making (NPRNEdt Medicare and
Medicaid Programs; Electronic Health Record Incentive Progrgmblished by
the Centers for Medicare and Medicaid Services (CM$herederal Registeon
January 13, 2010 [CMS-0033-P].

HANYS’ HIT Strategy Group is comprised of 40 hospital chieformation
officers representing hospitals across New York State.

New York’s hospitals are a microcosm of hospital®dighout the United States.
Among HANYS’ members are the largest public hospitalesystin the country,

major teaching hospitals, community hospitals, and thallest Critical Access

Hospitals (CAHS).

New York hospitals are at varying stages of electronicitthe@cord (EHR)
adoption. Very few are early adopters and among themrsimost advanced users
of HIT. Many more are on the path to adoption, buthayong way to go before
they will be able to achieve their HIT goals. Some wfmembers from throughout
the state are just setting foot on the pathway to aduoptio

All of these institutions share a common goal: to essfully adopt and implement
use HIT tools, and enable their nurses, physicians, andr dtbalth care
professionals to effectively these tools to achiewedélivery of high-quality care
for patients.

MAIN HEADQUARTERS: One Empire Drive / Rensselaer, New York 12144 / (518) 431-7600
WASHINGTON, D.c. ofFicE: 499 South Capitol Street SW, Suite 405 / Washington, D@03 / (202) 488-1274



HANYS has valued the opportunities HANYS and HANYS’ HIT @&&gy Group have been
given to speak directly with CMS staff who developedpgheposed approach to implementing
the Medicare and Medicaid EHR incentive program as auatt by the American Recovery
and Reinvestment Act (ARRA) of 2009.

We share your commitment to using HIT to improve heaitth health care, and commend CMS
for promulgating the first regulation of its kind to ddish EHR and quality measurement and
reporting linked to Medicare and Medicaid payment policies.NMB appreciates the inherent
challenges of drafting such a regulation in a way thdttmily allow for increased HIT adoption
and consequential use among a broad and varied field gdithls within the restrictive
timeframe allowed by law.

HANYS’ comments are based on our understanding of teatiof ARRA, the federal stimulus
bill, to swiftly and directly incentivize the widespreadiauccessful use of EHRSs in the delivery
of patient care, and within a legal framework that wollihafor flexibility in the design of how
providers meet the meaningful use standard. Further, HANMdmments are rooted in an
assessment of the current level of EHR adoption in Mew hospitals and characteristics of the
vendor marketplace.

HANYS and HANYS’ HIT Strategy Group’s concerns with fi®posed rule are considerable:

* Should the rule be finalized without substantial improsets, we believe the vast
majority of New York hospitals would fail the “all-omthing” test the proposed rule puts
forward as the incentive program begins.

» We are concerned that many hospitals would be unableett the high bar the
regulation alludes to in Stage 3 by 2015, and would therebyubgcsed to deep
Medicare payment cuts.

* We believe the narrow definition of hospitals eligitide the incentive program would
leave multi-campus hospital systems that share desMgdicare provider number, and
CAHs with a Medicaid volume above 10% financially disagtaged.

» The proposed narrow definition of eligible professiomaduld leave almost 30% of
physicians ineligible for this stimulus program.

HANYS developed its comments under the guidance of HANNIS Strategy Group, whose
members have also provided robust and significant advice amdelado the American Hospital
Association (AHA) in its preparation of comments on CME3-P. HANYS’ HIT Strategy
Group concurs with and supports the full comments submittieGMS by AHA, including
AHA's detailed recommendations for an alternative andidle approach to defining and
achieving the meaningful use criteria.

HANYS’ comments include data and analysis derived frorilBl adoption survey of hospitals
in New York in 2009 conducted by the University of Albany Ceriber Health Workforce
Studies, a member of New York’s Health Information Tedbanp Evaluation Collaborative
(HITEC). Data were obtained from 148 hospitals in tages for a response rate of 75%.

! McGinnis, S., Moore, J., and Kaushal, R. (Unpublidhesft) Health Information Technology Adoption in New
York HospitalsRensselaer, NY: CHWS; 2010.
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Our comments focus on the following issues pertainingh&o Medicare and Medicaid EHR
Incentive Program NPRM:

» providing flexibility in the framework of meaningful use;
» delaying automated reporting of quality measures to federal fisea (FFY) 2013, and
other quality reporting recommendations;
* Dbroadening the definitions of hospitals and physiciansbédigfor the Medicare and
Medicaid EHR incentive program so that:
0 multi-campus hospitals sharing a single Medicare providenber are eligible as
individual institutions;
o CAHs with a Medicaid volume of 10% or more are eligifde the Medicaid
incentive program; and
o0 physicians delivering at least 10% of their services as andbylaisits are
considered eligible for the incentive program, even at ttare takes place in a
hospital-affiliated clinic or outpatient department;
» addressing technical payment issues to ensure maximum effestsvef ARRA capital
investment in EHR technology; and
* ensuring Medicaid HIT incentive program requirements mithmse for the Medicare
program.

Flexibility Must Characterize the Framework of Meaningful Use

CMS’ Proposal: CMS’ proposed rule on the meaningful use of certified Eldéhmology
would establish 23 specific electronic health record funatity, and 35 quality measurement
reporting requirements that all eligible hospitals—relgssl of size, location, or other
characteristics—would need to meet fully to qualify asaningful users to access the incentive
payments. After the initial date of effectivenes$Stdge 1 requirements—October 1, 2010—the
later requirements, yet to be determined, would become expansive over time with new
Stages tied to quality improvement. All eligible providersuld need to meet all Stage 3
requirements and performance standards by FFY 2015 to bele@®isa meaningful user and
avoid the steep Medicare payment penalties established tinedam.

Rationale for Change: We believe the approach of increasing requirements taver has
merit, as do most of the specific requirements therasel The proposed meaningful use
framework would, however, set the all-or-nothing bar uswaeably high. The impractical
approach fails to recognize the important work hospaedsdoing now to use EHR systems to
improve the quality of patient care. Currently, New Rrbospital EHRs with functionalities less
numerous than, or different from, those spelled ouhéngroposed rule are yielding significant
improvements in the delivery of patient care—improvetsigimt areneaningfulfor patients.

As HANYS and HANYS' HIT Strategy Group commented te tNational Coordinator for

Health Information Technology, David Blumenthal, M.Dregarding the HIT Policy
Committee’s draft definition of meaningful use released June:
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“Meaningful use should not have to be achieved by following only onay line
pathway. Hospitals will come into the road of adopting EHR technology from
many onramps. Allowing flexibility in the design of the varied phases of
meaningful use would enable hospitals to best meet the needs of their patient
populations and their institutional quality goals. To ensure quality improvement,
there needs to be cohesiveness and harmony among the different EHR
functionalities hospitals implement. Ultimately, it is for the guatithat EHR
adoption and use should be “meaningftil.

Without a degree of flexibility in the framework for mearfidguse, the all-or-nothing approach
put forward in the CMS NPRM would have the unintended consegquehsome hospitals
forgoing the prospects of working toward the incentive paymebecause the resources
necessary to do so in the tight timeframe are beyoid teach.

Consider the case of a five-hospital system in NewkYon the verge of signing a contract with
an HIT vendor to install inpatient EHR systems in adé fof its facilities. Given the intense
resources that both the vendor and the hospitals vatl te direct to achieve meaningful use in
time to draw down incentive payments, the decision leas lonade to forgo attempting to meet
the all-or-nothing criteria at some of the system'spgials. Were flexibility built into
meaningful use that recognized progress in implementisgesys short of the all-or-nothing
approach, the system’s strategic plan would likely foallall campuses to simultaneously work
to achieve the incentive payments. Now the goal is toagm to avoid the steep payment
penalties that will be imposed on each hospital indizlly if they are not meaningful users of a
certified EHR by FFY 2015.

We strongly encourage CMS to allow for a degree ofifléty for hospitals in meeting the
meaningful use criteria over time. Flexibility is Bgsary given:

» the generally gradual manner in which hospitals procure @yt aystems;
* the low rate of EHR adoption in hospitals;

 limits to vendor capabilities; and

» the tight timeframe prescribed by ARRA.

Hospital EHR Adoption Strategy Generally Requires Gradual System Installation

Flexibility in meeting the proposed requirements of meaning$e is necessary. CMS’ rigid
framework for achieving meaningful use, where all EHR fiomality and quality reporting
criteria must be met before a hospital could quabfythe incentive program, belies the reality
of how New York hospitals procure, install, and use Eif&ems. In general, hospitals in New
York State tend to put in place EHR systems in a matharis gradual, fitting the quality
improvement goals of the institution within an environim@rimited financial resources.

2 HANYS and HANYS’ HIT Strategy Group official commenttlr on the HIT Policy Committee’s first draft
definition of “meaningful use” of certified EHR technologubmitted electronically, June 26, 2009, to David
Blumenthal, M.D., National Coordinator for Health Infation Technology
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New York hospitals characterize lack of access tat@bas the most significant barrier to broad
EHR system procurement (see Figure 1). Historicallyy Nerk hospitals have suffered among
the lowest bottom line margins of all hospitals in theted States. Based on HANYS'’ financial
survey data, New York hospitals bottom line marginhatend of 2008 wengegative6.2%.

Figure 1. Percent of Hospitals Reporting Various Factors to éMajor
Barriers in Adopting Electronic Health Records’

Capital needed for purchase 1 73.4%
Ongoing costs ] ] 45.9%
Lack of clear govt policies/standards | ] 37.6%
Resistance from physicians | ] 35.8%
Lack of adequate IT staff | ] 34.3%
Resources for training direct care staff ] ] 33.9%
Resources for training nursing staff ] ] 32.4%
Lack of interoperability | ] 27.5%

Uncertainty about ROI 19.3%
Finding a system that meets needs [ 7]18.3%

Lack of capacity to select & implement 12.1%

Resistance from other providers [ 11.9%
Concerns re: lack of future vendor support 11.0%
Obtaining patient consent 10.2%

Concerns re: inappropriate disclosure 8.3%

Disruption in clinical care 8.3%

Concerns re: illegal record tampering 7.5%

Concerns re: donating to associated docs 6.5%

0% 10% 20% 30% 40% 50% 60% 70% 80%

Given this lack of capital, New York hospitals’ EHR @tion strategies often call for an
incremental approach to purchasing and installing systefns.reBults of this gradual approach
are evident in the most recent and comprehensive HiTtiadogurvey data available from New
York hospitals.

Figure 2 shows the implementation status of an arrajeldR functionalities related to
meaningful use. Adoption levels are greatest for mor&cbfunctionalities, such as the
collection of “patient demographics” whereas rates lagngefor functionalities that are more
challenging to implement, like maintaining an up-to-date Bprm list” of current and active
diagnoses. These data point to the incremental naflfelR adoption.

% McGinnis, S., Moore, J., and Kaushal, R. (UnpublishedtDHealth Information Technology Adoption in New
York HospitalsRensselaer, NY: CHWS; 2010.
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Figure 2. Implementation Status of Electronic Clinical Doomentation Functiong'
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The Nascent State of EHR Adoption in New York Hospitals

Flexibility is needed in CMS’ final rule establishing theeaningful use requirements for the
practical reason that the distance from current let&HR adoption in New York hospitals to
meeting all proposed EHR functionality and quality measerg requirements is far too great to
be considered reasonably achievable within the tight tamedr prescribed by ARRA.
According to the University of Albany Center for HealtYorkforce Studies’ 2009 survey of
New York hospital HIT adoption,

“ARRA appears to be influencing initial adoption plans the most among the
hospitals that were least likely to have an electronic systemtyTgercent of
hospitals had no electronic systems other than patient demographics and/or
results viewing functions. Forty-four percent of these hospitals teg@tans to
expedite initial HIT systems purchases . .(p."28)

While ARRA may be influencing initial adoption, it is tieeBospitals that will struggle most to
achieve meaningful use without adequate flexibility builo itite definition that recognizes the
incremental and gradual approach needed for effective EHRiado

EHR Vendors Need Time to Improve Products, Train Staff, Gear Up for
Hospital Installations

Flexibility in meeting the proposed meaningful use requirgmés also critical because the
vendor marketplace is ill-prepared to meet the EHR fonatity and quality reporting
requirements put forward in the proposed rule. Theretia sogle vendor in the country whose

* McGinnis, S., Moore, J., and Kaushal, R. (UnpublisheaftPHealth Information Technology Adoption in New
York HospitalsRensselaer, NY: CHWS; 2010.
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products are currently able to meet the EHR requirementsus in the proposal. Vendors and
providers do not yet know which will be the certifying body EHR systems or what will be the
full certification process to be spelled out by thei€afiof the National Coordinator.

In addition to the technical challenges vendors face inadwgg their currently installed

products and implementing new products capable of meetingdpesed requirements, vendors
also face a shortage of well qualified health inforosatstaff. The shortage is broadly
recognized.

ARRA authorized the establishment of programs geared totwvamding more informatics
professionals. Under this authorization, the Officetled National Coordinator oversees the
$120 million Health IT Workforce Program. That investmisntritical, though it will not be
enough to meet the burgeoning demands for more informatiéesgionals. In describing the
Health IT Workforce Program, the U.S. Department cditheand Human Services indicates,

“. . . estimates based on data from the Bureau of Labor StatisticS)(BL
Department of Education, and independent studies indicate a shortfall over the
next five years of approximately 51,000 qualified health IT workers restjto

meet the needs of hospitals and physicians as they move to adopt edectroni
health care systems.”

In New York State, 34% of hospitals report a lack of adegjlil staff as a major barrier to EHR
adoption (see Figure 1).

An academic medical center in New York has just begamrocess of installing inpatient EHR
systems developed by a well-regarded vendor. The hosgjalts the vendor’s informatics
staff as being inexperienced. This may speak to theeciggs vendors have in hiring
informatics staff with a depth of knowledge and skill.

The technical and workforce shortage challenges facindorerwill impede hospitals’ ability to
meet the proposed meaningful use requirements.

The Short ARRA Timeline; Providers Will be Racing to Avoid Deep Medicare Cuts

Flexibility in meeting the proposed meaningful use requirésmén also needed because the
ARRA timeline imposed by which hospitals and physicians rhasineaningful users to avoid

steep Medicare payment reductions is excessively tigake, Tfor example, the time it can take
to achieve one of the most challenging EHR functiopaiquirements, implementation of

computerized provider order entry (CPOE).

® U.S. Department of Health and Humans Services Weh BIEEECH Priority Grants Program, Health IT
Workforce Development Program, Facts at a Glance December 2009,
http://healthit.hhs.gov/portal/server.pt/gateway/PTARG30041 910058 0 0 18/Workforce Fact%20Sheet FI

NAL.pdf
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A 2009 study by the independent market research firm KLASrnses, LLC tracked the
implementation experience of the health care custoofensne major vendors that had signed
contracts to install core clinical systems in largepitats (200 or more beds) in 2006 or 2007.

The KLAS study evaluated how many of those contractddliasons were live with CPOE by

the end of 2008. The vendor with the best implementatioord had successfully gone live with
CPOE at only 23% of its large hospital clients by theé @2008 (an implementation window of
between 12 to 36 months). Another had gone live in 21% &&rge hospitals. At the other end
of the spectrum, five of the nine vendors had not yet gameevith CPOE at any of their

contracted hospitals.

Figure 3 shows that roughly half of New York hospitals hatleeefully implemented or have
just begun implementation of several critical CPOEcfionalities. The other half of New York
hospitals have not begun implementation of CPOE isetlageas. Importantly, this functionality,
implemented by only half of New York’s hospitals, istwone of 23 complex functionalities
hospitals will have to effectively adopt and implemerdemvery tight timelines to meet the all-
or-nothing approach proposed by CMS.

Figure 3. Implementation Status of CPOE FunctionS

60%
B Implementation Begun
O Fullyimplemented
50% -
21% 20%
40%
22% 20%
21%
30% -
20% -
30% 30%
25% 27%
10% -
16%
0% ‘ ‘ T
Laboratory  Radiology Tests  Medications Consultation  Nursing Orders
Tests Requests

6 Meaningful Use Leading to Improved Outcomday 2009 www.KLASresearch.com©2009 KLAS Enterprises,
LLC.

" McGinnis, S., Moore, J., and Kaushal, R. (UnpublisheaftPHealth Information Technology Adoption in New
York HospitalsRensselaer, NY: CHWS; 2010.
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One rural/small community hospital system in New Yddttunate enough to have recently
finalized a contract with a reputable vendor to instabbalatory EHRSs in the hospital system’s
outpatient departments and clinics, will begin what igjgmted to be at least an 18-month
installation process. For providers yet to sign cotgrat is widely expected that installation
timelines will increase as demand for already stretele@dor services increases.

Another large hospital system, an early adopter of Eyfems, is facing another dilemma.
This system uses the same vendor for all of its inpaied ambulatory systems. These legacy
systems must be upgraded to meet the CMS proposed defirfinagaaingful use.

However, since the vendor installed the systemsast dropped ambulatory systems from its
product line and will not upgrade or certify the installedsiomn. The hospital system is in
negotiations with the vendor in attempts to reach asesgent where the vendor will upgrade
the ambulatory system. No such deal has yet besahed. Changing vendors is beyond the
financial reach of this system.

It is reasonable to expect that as demand for vendor proddtservices increase pursuant to
the passage of ARRA, system installation time andexgés will likely grow.

We Endorse AHA's Alternative Approach to Defining and Achieving Meaningful Use

In consideration of ARRA'’s goal to stimulate the widesgl adoption and meaningful use of
EHRs and the impediments to achieving that goal inherentM8’@roposed all-or-nothing,
overly-rigorous approach, HANYS and HANYS’ HIT Strate@roup wholly endorse and
recommend AHA'’s alternative approach to defining and agtgemeaningful use.

Our endorsement of AHA’'s alternative approach includeppsrt for the specific
recommendations AHA makes regarding modification of gh@posed EHR functionality and
quality measurement reporting requirements.

The AHA alternative limits the number of objectiveattinust be met in each successive period,
building up to a system that meets 34 clinical care obgxtdy the time incentive payments are
no longer available, which is 2017.

This alternative is built on a belief that, to beaessful in achieving an e-enabled health care
system that promotes good health and excellent health tter EHR incentive programs must
be:

» flexible enough to support organization-specific HIT impleragoh strategies that
build on strategic quality improvement goals, capital ibwesit planning, careful
approaches to positive work process change, and stafffrassitian readiness;

» incremental, to follow the HIT adoption process;

» focused on objectives that promote improved patientysafed quality, according to
evidence; and

» achievable, even by those who are furthest behind today.
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Figure 4 (on page 12) illustrates the differences betweenapproach in the CMS proposed rule
and AHA's alternative. The following sections descrite alternative in detail.

1. Establish the Full Scope of Meaningful Use Objectives Up Front

The final vision of EHR meaningful use should be spetifi®w to provide hospitals the
certainty needed to plan capital needs and implementaldms over the next several years.

As proposed, the requirements for Stage 1 leave out maniZKR functions to support safe,
high-quality inpatient care, many of which are necessaggypsors to more advanced clinical
functions.

The full list of hospital meaningful use objectives wldobe built on the proposed rule (with
some modifications) and expanded to include 12 additidnactves that have been discussed
and proposed by the HIT Policy Committee for FFYs 2013 and.2015

While the list of objectives required would remain reklly unchanged over the coming years,
the scope of their use should accelerate, so that:

* levels of use increase over time (such as increaseaf 2OE);
» use of structured data increases over time; and
* information exchange increases over time.

A final set of 34 recommended objectives, together withcti@nging requirements over time,
are listed in the attached Appendix. The specific gharand additions to CMS’ proposed list
are provided in the next section.

Although specified in advance, the full set of hospitgectives should be reviewed periodically
through rule-making. The regulatory requirements wouldesgmt theninimum necessargnd
certainly many hospitals would likely achieve a higher berof objectives and greater level of
use to meet competitive pressures.

2. Lengthen the Timeframe for Achieving the Ultimate Vision for Meaningful Use

To support incremental adoption, the goal line for meeting meaningful use should be
extended to 2017 and encompass four phases of increased rfalitgtiand use (2011-2012,
2013-2014, 2015-2016, and 2017).

By law, 2017 is the first year in which no incentive pagtseare made. Under ARRA, providers
that first become eligible for incentives in 2013 oetawill receive payments through 2016. In
addition, 2017 is the year when the penalties have bempletely phased in. Although they
start in 2015, the penalties increase in size through 2017. faitegrdhe statute suggests 2017 as
the year when providers should have finished their agloptiocess.
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3. Take a Phased, Flexible Approach to Defining Meaningful Use

CMS should take a phased approach where hospitals caank&lered meaningful users by
meeting fewer requirements in the early years of tbgnam, but building toward achieving the
full set of meaningful use objectives over time. Waremend the following path:

* FFYs 2011-2012Meet at least 25% of the objectives
* FFYs 2013-2014-Meet at least 50% of the objectives
* FFYs 2015-2016-Meet at least 75% of the objectives
* FFY 2017/Meet substantially all of the objectives

For small hospitals with fewer than 100 beds—one-fithNew York State hospitals—that face
special challenges in HIT adoption in addition to the @masent challenges hospitals
throughout New York face accessing capital, we recommeatdthe share of objectives be
lower in the first three stages:

* FFYs 2011-2012Meet at least 15% of the objectives
* FFYs 2013-2014-Meet at least 30% of the objectives
* FFYs 2015-2016-Meet at least 60% of the objectives
* FFY 2017/Meet substantially all of the objectives

To be successful in achieving meaningful use, hospitals Imawst some choice and flexibility in
the objectives they meet. Progress toward full implatation and meaningful use is, by its
nature, specific to the staffing, strategy, and communigach institution.

Therefore, as HANYS and HANYS’' HIT Strategy Group macoended to the HIT Policy
Committee last year, we recommend to CMS that hdsgie allowed to choose the subset of
the hospital meaningful use objectives they meet.

4. Establish a Meaningful Use Technical Expert Panel

CMS should establish a Meaningful Use Technical ExperelRaih significant representation
from hospitals and eligible professionals at varioages of implementation. The Meaningful
Use Technical Expert Panel would provide input on the opeedtissues and feasibility of
achieving meaningful use objectives over time, taking agcount market conditions, advances
in health information exchange, and the constrainiadasubgroups of providers.

Our Recommendation: Flexibility Needed in the Meaningful Use Framework

We strongly urge CMS to adopt the AHA alternative applo ARRA gives the Secretary of
Health and Human Services (HHS) authority to define meaminge. Therefore, CMS has the
authority to adopt alternative timeframes and requirésndrat more closely match a realistic
implementation timeline.

Without significant changes to the requirements and timaethe goals established in ARRA and
the flow of stimulus funds into the health care geutill not be fully realized.
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Figure 4. AHA'’s Alternative Proposal

Alternative Approach to Defining
Meaningful Use

Recommendation: CMS should identify a single, expanded set of meaningful use objectives to be achieved
between 2011 and 2017. Hospitals would be considered meaningful EHR users and qualify for the full EHR
incentive payment if they meet a specified share of the hospital objectives in a given fiscal year. The
specified share would increase over time. The payment schedule would not change.

FY 14 FY 16 FY 17
* Incentive e Final year * No
payment to receive incentive
_ reduced incentive payments
Payment Fy 11 for newly FY15 payment available
ilest Program eligible o PENALTIES * Penalties e Penalties
MIIESTONES  gsiarts FY 12 FY 13 hospitals begin increase at max
CMS
Proposed Stage 1 Proposed Stage 2 Proposed Stage 3
Proposal
AHA
Proposal

Hospital objectives remain the same, but level of use, information exchange and use of
structured data increase as available infrastructure and standards use increase

Delaying Automated Reporting of Quality Measures to FFY 2013 and
Other Meaningful Use Quality Reporting Recommendations

Background: The foundation of every not-for-profit hospital ahdalth care organization’s
mission is advancing the health of its patients andneonity by delivering high-quality health
care. These devoted health care organizations and pooi@isswork every day to implement
new evidence-based practices, and assimilate new drugs, demcegquipment to provide
patients with the best care possible in an ever-changedjcal environment. Many hospitals
across New York State and the nation have sought &rdge the use of EHR systems to
augment efforts to achieve hospital-specific care gugdls.

As part of these care quality goals, hospitals in NewkY®8tate and across the nation are
committed to voluntarily reporting quality data to goveeminagencies and other entities. Most
hospitals participate successfully in Medicare’s payréorting program, the Medicare
Reporting Hospital Quality Data for Annual Payment Upd@RHQDAPU). Successful
participation in this program allows hospitals to achigwer full Medicare payment update
factor each year.
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Participation in the RHQDAPU program requires hospitalalmost all cases to use a manual
collection and reporting process, a significant admatiste burden. Collection is manual
because vendor systems are generally unable to extretttdata from the EHR in a manner
consistent with CMS requirements. Since its impletaigon in FFY 2005, the program has
grown from a set of ten quality measures to 42 measufesY 2010.

After significant pressure from the hospital field andl® desire to collect quality data that is
accurate, reliable, and grounded in best practices, CMS i@l quality measures developed and
vetted by consensus-based entities—the National Qualiym-¢NQF) and Hospital Quality
Alliance (HQA)—for many measures used under the RHQDARMram. Developing quality
measures is a complex process that must take into coatsitethe latest evidence-based
medicine and most effective way to capture processks@igcomes.

Using measures vetted by NQF and HQA is essential saregy the collection and use of
accurate and reliable quality measures. lll-chosen measarehave detrimental effects on the
delivery of patient care as clinicians have been kntwfpractice to the measure.” Doing so
can result in less than optimal care being furnishgzhtents.

The collection of accurate and reliable quality measisesssential as Congress considers
legislation as part of comprehensive health care reftran would implement a Medicare
hospital value-based purchasing (VBP) program. Hospitaltgusdrformance under the VBP
program under consideration would be measured using the preddin NQF- and HQA-
approved RHQDAPU data. We commend the congressionalrauttidhis provision for the
learned decision to gravitate toward requiring the use oktus-based measures.

HANYS and HANYS’ HIT Strategy Group believe it is ccail that the implementation of any
guality reporting requirements for hospitals, whetheosugh VBP or EHRSs, rely on fully vetted
and consensus-based quality measures.

CMS’ Proposal: To qualify as a meaningful user, CMS has proposed thgpitats must
successfully submit 35 clinical quality measures to Medigar eight measures to Medicaid)
through certified EHR technology. Importantly, the reéjgrof quality measures for the EHR
incentive program are in addition to the reporting requirésnander the current RHQDAPU
program and other federal and state quality reporting pmeggraOnly nine of the 35 quality
measures proposed by CMS for the HIT meaningful use r@dapvwith the measures currently
used in the RHQDAPU program. Only 25 of the 35 measures ieare adopted by HQA as
appropriate for use by hospitals.

To fulfill the clinical quality reporting requirements BFYs 2011 and 2012, CMS has proposed
that providers use an attestation methodology to sulumitm&rized data, generated using
certified EHR technology, on the required clinical oiyalmeasures (including numerator,

denominator, and exclusions).

CMS is expected to develop the capacity to receive EHR electronically by FFY 2012.
Beginning in FFY 2013, hospitals and eligible professionaldavie required to submit patient-
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level data via an EHR for calculation of quality measur€he proposed quality measures would
also apply to the Medicaid incentive program, although Gi8s provide some alternative
Medicaid-specific measures for use by eligible hospitals

Rationale for Change: As described above, there is near universal and voyuhiaspital
participation in the RHQDAPU program, where hospitaksuage the administrative burden of
manual collection and reporting of the necessary qualégsures to CMS. The manual process
IS necessary, as vendor systems are generally unabkbdrext such data from the EHR in a
manner consistent with CMS requirements.

Today, no EHR system in common use can generate tiRMNPset of proposed quality
measures for the HIT incentive program. HANYS and HANWST Strategy Group concur
with AHA that when EHR systems are able to achieve finigtionality, hospitals’ quality
reporting burden will decrease and hospitals should thesbleeto generate an even broader
array of quality information that can inform both pital quality improvement efforts and the
public.

However, much time-consuming work will need to be accahetl before the goal of electronic
collection and submission of quality data is commonpldaeveloping and testing measures for
automated reporting will take considerable time to enswaewendor products, once installed
and in use, produce scientifically valid and reliable data.

For EHRs to be able to accurately collect and gendhetanformation needed to create the
proposed clinical quality measures, the measures neleel $pecified in a way that will enable
electronic collection, the specifications need to Is¢etéto ensure they result in an accurate and
clinically reliable set of data, and EHR vendors needetgileen the information and sufficient
time to program those specifications into the dateecodn.

In addition, the collection of all the relevant infahon for the proposed quality measures
requires significant and advanced EHR capabilitiespdiob the ability to capture all relevant
clinical documentation, from diagnoses to medicabtoters, to nurse and physician notes. As
stated by AHA, the electronic capture of quality measurénméormation is really a capstone
feature of an EHR, not one that should be in the stagtanf activities.

It is essential for CMS to align its quality measuratrgased programs so as to not increase the
administrative burden on hospitals and to ensure carahty between quality measurement sets
and programs. HANYS shares AHA's concern that the megorule takes a scattershot
approach at picking and choosing from among existing megsswith no overarching quality
improvement vision in mind. In fact, only nine of the 35 qyatieasures proposed by CMS for
the HIT meaningful use rule overlap with the measumaseatly used in the RHQDAPU
program. It is crucial that only measures chosen fer wgsh the RHQDAPU program be
considered for implementation in the HIT incentive pamgr

Further, lessons learned from the implementation ®RRQDAPU program and the potential

transformation of that program from pay-for-reporting gay-for-performance prove that a
phased implementation, using only measures that have &#equately field tested and
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thoroughly vetted by quality reporting stakeholders such as &@MHQA can lead to the use of
accurate and reliable quality measures that provide infawmétat is useful to hospitals and the
public, and advance patient care.

Lastly, CMS, in the proposed rule alludes to the use oftguakasures collected through EHRs
to evaluate performance and require eligible providemsdet certain performance thresholds to
be considered a meaningful user of HIT in the later yehtise program. HANYS is concerned

that the collection of quality measures that diffemirthe RHQDAPU program and therefore
that have not been fully vetted and tested, have thedteo harm providers in the later years
of the program if CMS moves to evaluating hospital pen;mce under meaningful use.

Our Recommendation: Delay Automated Reporting of Quality Measures to FFY 2013
and Other Meaningful Use Quality Reporting Recommendations

We strongly urge clinical quality measure reporting througfiR&He delayed until at least FFY
2013 so that the measures to be collected can be re-gpetfieed, and implemented.

In addition, we endorse AHA'’s other recommendatiagiative to the clinical quality measures
proposed for the HIT incentive program including:

* only measures chosen for use in the Medicare pay-forineggporogram should be
considered for implementation in the EHR incentivegmam;

* measures should be selected for their potential to advpatient care and with the
consultation of quality reporting stakeholders, namelyFN@Qd HQA,;

* measures selected for the EHR incentive programs sheutdinprehensively tested in
the field to ensure that they are thoroughly specifigdjcellly valid when the data are
collected through an EHR system, and feasible to ¢plec

* measures should be phased in over time in clinicalptedl measure sets to allow for a
smooth transition.

We also support AHA in urging CMS not to use any of the messlon measures. The
readmission measures are explicitly inappropriate fponteng through EHRs and as required
meaningful use criteria. Specifically, these 30-day rijkisted readmission rates for heart
attack, heart failure, and pneumonia currently are tzted by CMS based on Medicare claims
data. While hospitals could report on patients who raegimitted to their own facilities,
hospitals currently have no way of capturing data orep&t who were initially admitted to their
facilities but later readmitted to another hospital.

In addition, hospitals do not have the data needegyty @he risk-adjustment methodology for
the readmission measures that CMS uses. Finallye thato evidence that use of EHRs has a
direct impact on readmissions separate from the mdmy attivities known to be effective.

Further, we, along with AHA, ask CMS to clarify in tfweal rule that reporting on the measures
listed for the Medicare incentive program will be suént to fulfill Medicaid program
requirements as well. The Medicaid measures shouldbentgported by hospitals for which the
Medicare measures are not appropriate to their patigntigtan.
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Lastly, we and AHA understand that beginning in FFY 2012,SCpoposes that hospitals
submit summary data on the clinical quality measuresctly to CMS through one of several
alternative transmission mechanisms. Given the $ahsibf the data and RHQDAPU program
specifications, we believe CMS should never requesthibspitals submit patient-level data to
CMS, but that the data submitted should always be at dgeegated, summary level. We
encourage CMS to state specifically that this is itention in FFY 2012 and all future years of
EHR incentive program reporting.

Broadening Eligibility for the HIT Incentive Program to Ensure Widespread
Adoption and Use of EHR Systems by All Hospitals and Physicians

Allow Hospitals that Share Medicare Provider Numbers to Participate in the
HIT Incentive Program

Background: ARRA defines hospitals eligible for the HIT incergtiprogram as “subsection
(d)” hospitals. Current law defines subsection (d) hafpias general, acute care, short-term
hospitals. ARRA'’s use of the term subsection (d) plesiCMS with much flexibility as to how
to identify hospitals eligible for the HIT incentiveggram.

CMS’ Proposal: CMS has proposed to provide incentive payments $pitads as distinguished
by provider number on the cost report. Therefore,nitiee payments for eligible hospitals
would be calculated based on the provider number used forepmsting purposes, which is the
CMS certification number (CCN) of the main provider. Bosystem of hospitals that share a
CCN, the payment incentives would be calculated usinggles not per-hospital, base amount,
capping the per-discharge amount as if it were a sirggpital’s discharge total.

Rationale for Change: Use of the Medicare provider number will exclude manyegEnacute
care, short-term hospitals—"“subsection (d)” hosp#sahat treat and discharge patients and
require and use separate EHR systems, from participatirtbe HIT incentive program as
separate institutions.

In New York State alone, a total of 46 hospitals apresented by only 20 Medicare provider
numbers. CMS’ proposal to use Medicare provider numbedentify hospitals eligible for the
HIT incentive program would preclude hospitals across Mevk State from the opportunity to
receive more than $80 million in federal stimulus funding.

While there are advantages and efficiencies under thdickt® program for established
networks of hospitals to group themselves under one Mexliprovider number for various
Medicare policies, these advantages are irrelevathtetamplementation of this federal stimulus
program. The exclusion of individual hospitals of moémpus hospital systems from
participation in the EHR incentive program is counteri® purpose of this ARRA-established
stimulus program; to provide much-needed capital to provittersncourage the widespread
adoption and use of HIT and the promotion of health inédion exchange.
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The net effect of the narrow CMS proposal to defingplitals as based on CCN alone would
result in ARRA incentives being distributed in a manimt does not foster widespread EHR
adoption and use. Clearly, a health care system muthiple hospitals, but a single Medicare
provider number, would be disadvantaged because the systaid te eligible for only one
base amount and would be much more likely to reachdideharge cap. In addition, such a
health care system would be subject to EHR “incentpr@gram penalties at the system level,
even if, for example, only one of the system’'s mu#tiflospitals was not found to be a
meaningful user.

Further, we strongly agree with AHA’s assessmentliiahg HIT incentive payments only to a
single Medicare provider number would not accurately ceflee deployment costs of all EHR
systems across all hospitals in a system that sivedledicare provider number. The total cost
of EHR implementation far exceeds the purchase cdsedcdctual application or software. Even
hospitals that are part of the same system oftenreeqignificant variations in their EHRs, as
local policies and processes must be incorporated in @@HEation.

For example, installations must accommodate the raiffenetwork infrastructures of legacy
software, physician preferences, clinical protocolspeex rules protocols, workflows, and
ancillary system integration. In addition, a hospggétem may encompass both a children’s
hospital and an adult acute-care hospital, each ofhwiiguires a different interface and clinical
system.  Further, hospitals incur additional administeacosts for necessities such as
workstation installation, servers, staff training, aiféecences in clinical services among each of
the hospitals, resulting in additional variation agpdecilities.

Finally, CMS specifies that states must establish an &ppsehanism through which Medicaid
providers can appeal various state determinations and degign@iuding whether a hospital
gualifies for incentive payments. However, CMS doesestdblish the same appeal mechanism
for Medicare providers to appeal qualification determinatiorit is critical that CMS give
providers the opportunity to review determinations and challdrggetthey believe are in error.

Our Recommendation: Ensure All Hospitals Are Eligible for the Incentive Program

We recommend CMS use an alternative to the Medicaredaowumber to identify hospitals
eligible for the HIT incentive program that would appro@a allow the flow of federal
stimulus funding in the form of separate HIT incengive individual hospitals of multi-campus
hospital systems.

This alternative, hospital-field consensus approach waepted by HANYS and members of
HANYS’ HIT Strategy Group to CMS in a meeting with CM&ff that developed the proposed
rule.

Specifically, we join AHA in recommending CMS use a mplionged approach that allows a
“hospital” to be defined in ways that acknowledge theedhorganizational structure of multi-

hospital systems, by:

» adistinct Medicare provider number;
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» adistinct emergency department; or
» adistinct state hospital license.

In New York State, use of a distinct state hospitegrise known as the Permanent Facility
Identifier (PFI) would ensure that all freestandinggitads in New York that discharge patients
would be eligible for the EHR incentive program.

HANYS recommends CMS modify and use the Medicare itedspost report to collect the
hospital-specific data necessary to calculate Ehtfentives for individual hospitals of multi-
campus hospital systems.

Allow Physicians to Appropriately Be Considered Eligible Professionals to
Participate in the HIT Incentive Program

Background: ARRA contains a provision that excludes physicians defasethospital-based
eligible professionals” from participating in the EHfténtive program. HANYS understands
that the intent of this exclusion is to prevent hospifedm “double dipping” into the physician
HIT incentive pool.

While subsets of physicians clearly provide inpatient hakpare only, using the hospital's
inpatient EHR system, and should not be eligible fer RWT incentive program, CMS’ strict

interpretation of the law would preclude many physicians wtovide the vast majority of all

care they deliver in hospital outpatient department adini These physicians who provide
primary and specialty ambulatory care would be ineligiblgarticipate in the HIT incentive

program under the CMS proposal.

However, CMS has much flexibility in determining whgpés of physicians can be eligible for
the incentive program, given the language of the law.RARlefines hospital-based eligible
professionals as those who furnish substantiallyfalioh services in a hospital setting (whether
inpatient or outpatient) and through the use of the fesliand equipment, including qualified
EHRs, of the hospital.

CMS’ Proposal: Taking a strict approach to interpreting this provisiBMS has proposed to
define hospital-based eligible professionals (for both itégd and Medicaid purposes) as those
who furnish at least 90% of their services in an inpatiergpital, outpatient hospital, or
emergency department setting.

CMS considers as outpatient hospital settings all tgdesutpatient care settings in the main
provider, on-campus and off-campus provider-based departroembe hospital, and entities

having provider-based status. By CMS’ own estimation, aBo@b of the nation’s doctors

would not be eligible for the HIT incentive program, givilne narrow definition of hospital-

based eligible professional.

Rationale for Change: Hospitals in New York State and across the natiorvigeotheir

communities with essential primary care services ahdrdypes of ambulatory care in hospital-
owned clinics and ambulatory centers that can bedddadth on and off the campus of the main
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hospital. In many communities, especially in underegwban and rural areas, hospital-owned
outpatient clinics are often the only source of primeamgt ambulatory care.

Based on CMS’ proposal, many physicians providing care in itAéspvned clinics and
ambulatory care centers will not be eligible to pgvate in the HIT incentive program.
However, it is essential that physicians providing card@se settings be eligible to receive the
EHR incentives to support hospital development of the EHsese hospital operated clinics.

Hospitals that provide these sources of primary and atdyl care to their communities are

primarily responsible for the adoption and implemeatatiof EHRs in these settings.

Ambulatory care EHRs are very different from inpatideHRs because of the inherent
differences in the types of care provided in these twingst To wire these outpatient clinics

and ambulatory centers, hospitals must make signifieesatstments in technology beyond the
investment needed to adopt and implement inpatient BlsRras. Not only is the additional

system cost significant, but significant investmentneeded to implement these systems,
sometimes across multiple clinics and ambulatory egntecluding costs to train physicians to
use the ambulatory EHR, maintenance and upgrade costsy artdgrate the ambulatory EHR

with the hospital’s inpatient EHR.

Citing the inpatient focus of the EHR incentive programd #ime proposed meaningful use
criteria, CMS notes in the NPRM that hospital inwestt in ambulatory EHRSs is likely to lag
behind investment in inpatient EHRs.

If implemented as proposed, CMS’ regulation would preclhm@énportant subset of physicians,
those practicing in hospital-operated clinics and ambiyjatenters, from participating in the
EHR incentive program. This exclusion will only increéise lag in investment and adoption of
ambulatory EHRs, creating a digital divide among andssciprovider settings. Exclusion of
these physicians from participation in the EHR incenpiv@gram is counter to the purpose of
this ARRA-established stimulus program: to provide much-needgital to providers to
encourage the widespread adoption and use of HIT and theotwanof health information
exchange.

CMS’ proposal to exclude many physicians providing care asphal-owned clinics and
ambulatory care centers from participating in the Ehrigentive program is putting millions in
new federal stimulus funding at risk. One hospital istafe New York estimated that CMS’
strict interpretation of physicians eligible for tipepogram would preclude $3 million to $4
million in stimulus funds from flowing to the physiciapisacticing in its outpatient clinics.

Our Recommendation: Allow Physicians Who Primarily Deliver Care in Hospital
Affiliated OQutpatient Clinics to Be Eligible for the Incentive Program

We recommend CMS adhere to the intent of Congresssasided in the Conference Report to
ARRA, by allowing for ambulatory providers employed by htap or practicing within
hospital-owned clinics and ambulatory centers to besdlad as eligible providers for either the
Medicare or Medicaid incentive program.
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We endorse the AHA-recommended definition of a hospiéaskd eligible provider—physicians
who would not be eligible to participate in the HIT entive program. This approach would
make eligible for the HIT incentives and provide much-ndestémulus funding to important
subsets of physicians that provide essential primaryssakgces and other types of ambulatory
care in hospital-owned clinics and ambulatory centers.

AHA'’s recommendation builds on CMS’ proposed policy fofirdeg hospital-based eligible
professionals by proposing additional steps to defineetpbgsicians that are, in part, based on
other currently implemented CMS programs.

AHA’s approach would define a hospital-based eligible psideml as: a pathologist,
anesthesiologist, emergency physician, hospitaligttensivist for whom at least 90% of his/her
billed claim lines have a site of service of the inpdtientpatient or emergency department and
for whom at least 90% of his/her claims do not contairambulatory-care visit code (as set
forth in CMS’ e-prescribing policy) anidr whom the hospital funded more than 85% of the cost
of the EHR.

In addition to the above recommendation, HANYS alsadoeses AHA’s additional
recommendations related to eligible professionals inetuthe importance for CMS to:

* make hospital-based determinations and notify profeatsoof their status before the
start of the payment year;

* give professionals the opportunity to review determinatiand challenge those they
believe are in error; and

» allow professionals the right to petition for a changéheir hospital-based status when
there is a material change in their organizationaliatibn.

Allow CAHs to be Eligible for the Medicaid HIT Incentive Payments

Background: Under ARRA, all acute-care hospitals are clearly raefi as eligible for the
Medicare EHR incentive program, and CAHs are spedficelmed as eligible. ARRA explains
only that Medicaid HIT incentive payments will be madailable for qualifying hospitals that
are acute care hospitals with at least 10% of its velattributable to Medicaid patients and
gualifying children’s hospitals.

CMS’ Proposal: CMS has proposed to define an acute-care hospital eligpblthe Medicaid
EHR incentive payments as a health care facility wilbe average length of patient stay is 25
days or fewer, and that has a Medicare CCN that tedaist four digits in the series 0001
through 0879. CMS’ interpretation of hospitals eligible fbe Medicaid EHR incentive
program excludes CAHs because all CAHs have a Med@@i¢ with the last four digits in the
series 1300 through 1399—a range of Medicare CCNs that wouldeneligible for Medicaid
incentives as proposed by CMS.

Rationale for Change: The clear intent of ARRA is to allow all hospitdale opportunity to

qualify for both the Medicare and Medicaid HIT inceagvto maximize the simulative effect of
the incentive program. Although ARRA does not explicdigite that CAHs are eligible for the
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Medicaid HIT incentive program, the use of the term “accéire hospital” clearly intends to
capture hospitals with status as CAHSs.

As described by AHA in its comments to CMS on this issueler the Social Security Act,
CAHs are, by definition, general, acute care hospitéls an average length of patient stay of 25
days or fewer. Section 1820(c)(2)(b)(ii) states thateelpible to be a CAH, a hospital must
make available 24-hour emergency care services—meaningaitgeneral hospital. Section
1820(c)(2)(b)(iii) states that to be eligible to be aHCA hospital must not have “more than 25
acute care inpatient beds . . . for providing inpatierg &ara period that does not exceed . . . 96
hours per patient [emphasis added].” Thus, CAHs me&tthetARRA definition of being acute
care hospitals, as well as CMS’ proposed definitiobedfig short-term general hospitals.

Because of the Medicaid volume threshold establishedRf§A HANYS estimates that four of
its 13 CAHs would be eligible if CMS were to revise dsfinition of hospitals that can
participate in the Medicaid HIT incentive program. AlgAtimates that about 40% of CAHs
nationwide would be able to meet the Medicaid patientmel threshold. The opportunity for
these small hospitals with limited access to capital limited IT resources and expertise to
gualify for both the Medicare and Medicaid EHR incegsivs essential to support EHR adoption
and use in isolated rural areas.

Our Recommendation: Allow CAHs to Be Eligible for Both the Medicare and Medicaid
Incentive Programs

Because CAHSs by law are defined as acute care hospitaiaeetdCMS’ proposed definition of
being short-term general hospitals, HANYS supports AHFegsommending that CMS revise its
definition of hospitals eligible for the Medicaid Hlificentive program to include CAHs by
extending the proposed definition to include hospitalk wiMedicare CCN that has the last four
digits in the series 1300 through 1399.

Related to the definition of hospitals eligible foe tMedicaid HIT incentive program, HANYS
supports AHA'’s request for CMS to clarify that the 25-darygkth of stay limit is based on only
inpatient, acute care days—other inpatient days, sustiag-bed days or those associated with
skilled nursing, inpatient rehabilitation, psychiatric, @dremical dependency recovery stays,
should not be included in the length of stay for thespgqzres.

We endorse AHA’s recommendation for CMS and stateséo\Worksheet F-3, line 1, column 6
divided by Worksheet F-3, line 1, column 15 of the Medicaré regrt to calculate the average
length of stay for Medicaid incentive payment eligtlili

Technical Payment and Operational Issues

CMS’ proposed rule to implement the Medicare and MediddiT incentive program for
hospitals includes many technical and operational paymeunéesiss HANYS below offers
recommendations on these technical issues for which Y¥8\Bither recommends CMS use an
alternative approach or seeks clarification. If nddrassed, these technical issues could cause
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significant problems with implementation of the HhCéntive program and could slow access to
HIT incentive payments for hospitals that are able tdifyuss meaningful users.

Effect of the Medicaid HIT Incentive Payments on the Medicaid UPL Cap and Medicaid
DSH Cap Limits

CMS’ Proposal: The CMS proposal does not address the relationship aliceid HIT
incentive payments to states’ upper payment limit (UPL)cutations or to Medicaid
Disproportionate Share Hospital (DSH) payment limits.

UPL rules require that states demonstrate they arepaging facilities more in total than
Medicare would pay for the same services. While ARR#ldishes a Medicaid HIT incentive
payment methodology that is generally consistent with NMedicare payment methodology, it
also provides states with flexibility to distribute thieds over a minimum of three years (rather
than four years under the Medicare methodology), ardistabute up to 50% of the aggregate
amount in a single year. States that choose toldiserthe Medicaid incentive payments on the
quickest allowable schedule would in fact be paying more khedlicare would pay during that
year, potentially putting states at risk of exceeding tHel cap under an overly strict
interpretation of the regulations.

The hospital-specific Medicaid DSH cap limits eachpitads Medicaid DSH payments to the
unreimbursed costs of care for Medicaid and uninsured pstielh Medicaid HIT incentive
payments are included as Medicaid revenue in the calmolaticould cause hospitals to exceed
their DSH cap, resulting in Medicaid DSH payment reductitias would offset the Medicaid
HIT incentive payments.

Rationale for Change and Our Recommendation:Specific to the Medicaid UPL cap, we ask
CMS to clarify that Medicaid HIT incentive payments Iwibt be included in state UPL cap
calculations. In reference to the hospital-spedifedicaid DSH cap, we ask that CMS specify
that the Medicaid HIT incentive payments will not helided in the hospital-specific DSH cap
calculation.

To avoid unintended consequences that could offset the wdlidedicaid HIT incentive
payments by causing reductions in other Medicaid funding mesthaniwe urge CMS to
consider Medicaid incentives as separate and apart ftoen Medicaid program payments for
patient care and specify that they will not be includedany calculation of total Medicaid
payments for the purpose of determining Medicaid shortfBISH payments, UPLs, or any
general Medicaid program service.

Ensuring the Medicare HIT Incentives are Paid as Lump Sum Payments to Qualifying
Hospitals

CMS’ Proposal:  CMS has proposed to require fiscal intermediaries )/{(#&slicare

Administrative Contractors (MACs) to distribute on anterim basis” the Medicare HIT
incentive payments to hospitals that have qualified amgful users of HIT.
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Rationale for Change and Our Recommendation:We, along with AHA, urge CMS to clarify
that the Medicare HIT incentive payments the Fls/MAsdistribute to qualifying meaningful
users of HIT will be lump sum payments. Providing thelldare HIT incentive payments in the
form of a lump sum is especially important for hospitaisl CAHs that are currently installing
or upgrading systems to project the value of the HI€niiges and opportunities to obtain future
lending.

Ensuring the Timeliness of the Medicare HIT Incentive Payments

CMS’ Proposal: In the proposed rule, CMS does not set forth a timredran which a hospital
or CAH can expect to receive the Medicare HIT inaenpayments once the FI/MAC has all the
supporting documentation that demonstrate a hospital i@ainggul user of HIT.

Under ARRA, eligible professionals that furnish serviaesaigeographic health professional
shortage area will receive a 10% bonus to their inceqtayment. CMS has proposed to make
the bonus payments to these eligible providers no later two months after CMS has the
necessary data.

Rationale for Change and Our Recommendation: We join AHA in asking CMS to be
consistent by making incentive payments within the sammeftames as incentive bonus
payments. We urge CMS to specify that the FIS/IMACst mlissribute the interim Medicare HIT
incentive payments no later than two months after tspital or CAH has demonstrated that
they are a meaningful user of HIT. In addition, we CHES to specify that the FIS/IMACs settle
the final payment no later than two months after thepital or CAH submits its cost report from
the FFY that ends during the HIT incentive payment yése “Cost Report Period”
recommendation below).

Cost Report Period

CMS’ Proposal: CMS has proposed to estimate a hospital's Medicéfaridentive discharge-
related amount based on cost report data using a haspitstharges from the hospital fiscal
year (FY) that ends during the FY prior to the HIT inoenpayment year. A hospital's final
Medicare HIT incentive discharge-related amount wouldidtermined and settled based on its
cost report from the FY that ends during the HIT inmenpayment year.

Rationale for Change and Our Recommendation: CMS’ proposal could potentially subject
hospitals to a delay in distribution of incentive payis. Therefore, we join AHA in urging
CMS to estimate a hospital’'s discharge-related amoased on its most recently filed cost
report, and not based on the cost report that ends duriig/'tpeor to the payment year.

Calculation of the Charity Care Ratio to Adjust the Medicare Share
CMS’ Proposal: ARRA provides for an adjustment to the HIT incenppayment calculation to
exclude charges related to charity care in determiningddmominator of the Medicare and

Medicaid share fraction. This adjustment has thecetiéincreasing a qualifying hospital’s or
CAH’s incentive payments. To implement this provisi@MS has proposed to use data to be
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submitted on the revised and yet-to-be-released cost treporksheet on Hospital
Uncompensated Care (Worksheet S-10).

Section 112 of the Medicare, Medicaid, and State Childridealth Insurance Program (SCHIP)
Balanced Budget Refinement Act of 1999 directs the HHS &eygréo require hospitals to

submit data on uncompensated care, including charity capgrasf the Medicare cost report.
As a result, CMS recently proposed changes to WorksBetd as part of the SCHIP

requirements to the Medicare cost report.

CMS anticipates the revised cost report will be efiector cost reporting periods beginning on
or after February 1, 2010. If a hospital’'s cost repoesdmt contain the data necessary for CMS
to determine its charity care charges, the chargebailleemed to equal zero.

Rationale for Change and Our Recommendation:HANYS is concerned that hospitals with
cost reporting periods beginning on January 1, 2010 will neé e opportunity to report
charity care data for the first year of the HITantve program. Specifically, New York State
cost reports ending in FFY 2011 (October 1, 2010 through Seetedfh 2011), which CMS
proposes to use to determine the final discharge-relatemura for FFY 2011 incentive
payments, would run from January 1, 2010 through December 31, 2010.

However, CMS anticipates that the revised cost repattdaptures charity care data will not be
effective until cost reporting periods beginning on @eraFebruary 1, 2010. Therefore, a
majority of New York State hospitals, which have a gegbrt period beginning on January 1,
2010, will be unable to report charity care data for FFY 28&éntive payments if they are able
to qualify as meaningful users in the first year of Bi@ incentive program. This unfairly
penalizes New York State hospitals because if theyalor@port charity care data CMS has
proposed to deem their charity care charges to be zero.

We, with AHA, urge CMS to issue an interim final rdentaining changes to the cost report
stemming from its proposed rule last year, as well adgyneroposed changes related to HIT. In
this rule, CMS should accept further comment on propckadges to Worksheet S-10 so that
hospitals and other stakeholders will have the opporttoitweigh in on these changes in the
context of HIT incentive payments.

However, we strongly urge CMS to make changes to Work$hde@ retroactive to cost reports
beginning on or after October 1, 2009 to remedy the timirtpedHIT incentive payments and
reporting of charity care charges.

State Flexibility for Calculation of the Medicaid Patient Volume Threshold

CMS’ Proposal: Under ARRA, Medicaid HIT incentives are availablegtealifying hospitals

that are acute care hospitals with at least 10% afmelattributable to Medicaid patients. To
determine hospital eligibility for the Medicaid HITcentives, CMS has proposed the Medicaid
patient volume threshold be calculated using total Meditendounters” for any representative
90-day period in the preceding calendar year as a percerftag&loencounters for the same
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period. CMS further proposed to allow individual statesesaliscretion in determining the
appropriate timeframe and data source for this calculatio

Rationale for Change and Our Recommendation: We join AHA in thanking CMS for
allowing the states flexibility for calculation of thHeospital 10% Medicaid patient volume
threshold and we urge CMS to provide states with the maniffexibility allowed to determine
the Medicaid patient volume threshold.

Reconciliation of Medicare HIT Incentive Payments for CAHs

CMS" Proposal: Under ARRA, CAH Medicare HIT incentive payments wdfual the
Medicare share of their reasonable costs incurrechioptirchase of certified EHR technology.
CAHs will be paid through an interim payment subject to med@ation. CMS in the proposed
rule stated that the FISIMACs will review CAHs’ curremnd subsequent cost reports to ensure
incentive payments are made appropriately. However, Cill8at provide any details on how

it will modify the cost report to allow CAHs to repdEHR costs.

Rationale for Change and Our Recommendation: We support AHA’'s recommendation
urging CMS to promptly issue an interim final rule om tMedicare cost report that would
include proposed changes to allow CAHs to appropriately regpaktcapture EHR costs for the
purposes of the Medicare HIT incentive payments. Thesegesamust be effective for cost
reporting periods beginning on or after October 1, 2010, assthiben CAHSs are first eligible to
receive incentive payments. The actual cost reporhdocontaining these changes must be
finalized in advance of October 1, 2010 to allow CAHplem appropriately.

Medicare Appeals Process

CMS’ Proposal: CMS is proposing that state agencies develop an appeadspran which
Medicaid providers will have the ability to appeal varistste determinations and decisions in
regards to EHR incentive payments. No similar appeal psobas been proposed for the
Medicare HIT incentive program.

Rationale for Change and Our Recommendation: We join AHA in urging CMS to
implement a Medicare appeal process similar to itpgsal of the state Medicaid appeals
process under 495.370 (an appeal process for a Medicaid prowearing electronic health
record incentive payments).

Retention Period

CMS’ Proposal: CMS has proposed that qualifying hospitals must maintaideage of
qualification of the HIT incentive payments for ten eafter the date they register for the
incentive program.

Rationale for Change and Our Recommendation:We join AHA in urging CMS modify the

retention period for evidence of qualification to recaneentive payments to five years, which
is consistent with other retention requirements.
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Medicaid HIT Incentive Program

New York State has made significant investments in HlTecent years. These efforts have
been geared toward building a statewide HIT infrastructtiie State Health Information
Network for New York (SHIN-NY) and as such, have focuakdost exclusively on information
exchange. To date, providing access to capital for héspigorocure EHR systems has not
been a state priority. We are encouraged by the prospfdtis ARRA Medicaid HIT Incentive
Program making available up-front capital to hospital®ss New York, as financial barriers
remain the most significant encumbrance to hospitatseaing EHR system procurement and
installation.

HANYS and HANYS’ HIT Strategy Group are working with tNew York State Department of
Health Office of Health Information Technology Tramsfation (OHITT) and the Office for

Health Insurance Programs (OHIP), as these offices devkd state’s plans for the Medicaid
HIT Incentive Program and additional health informagoswhange (HIE) capacities.

OHITT and OHIP are preparing applications to the Of6tehe National Coordinator for HIT
and CMS, respectively, in accordance with ARRA requaets. HANYS and HANYS' HIT
Strategy Group have been invited to provide input to OHITT aHtPQas each prepares its
application.

We are recommending to OHITT and OHIP the same p#asritie have included below in these
comments to CMS. We urge CMS to require a frameworkter Medicaid HIT Incentive
Program that will:

» provide the maximum allowable Medicaid incentive paymentaiptfand

* requireno additional meaningful use requirements beyond what CM&rmdetes, and
accept the federal determination of a hospital's atiest of meaningful use as sufficient
for Medicaid meaningful use determination.

Require States to Provide the Maximum Allowable Medicaid Incentive
Payment Up Front

Background: ARRA allows state payout of the Medicaid HIT inceatpayments to hospitals
at 50% of the hospital-specific Medicaid HIT incentaggregate amount in one year and up to
90% of the aggregate amount over a two-year period. Addilyorfirst-year Medicaid HIT
incentives can be made to hospitals that show progressddhe adoption of an EHR, but are
not yet meaningful users.

CMS’ Proposal:  As required by ARRA, CMS’ proposed rule allows states ftexibility to
push HIT federal stimulus funding to hospitals early | pnogram, but does not require states
to do so.

Rationale for Change: As described earlier in this letter, hospitals actbhesation and in New

York State continue to characterize the most sigificbarrier to broad EHR system
procurement as lack of access to capital. The Untyas§iAlbany Center for Health Workforce
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Studies 2009 New York hospital HIT adoption survey resultgate that 73% of New York
hospitals consider access to capital to be a majoieb&w EHR adoption (see Figure 1).

This adoption barrier has been exacerbated by the econecession, tightening of capital
markets, and continuing deteriorating hospitals’ findadraNew York State.

ARRA'’s flexibility to allow states to push Medicaid HIfunding to hospitals early in the

program will assist hospitals in obtaining the much-ndechpital to invest in the adoption of
EHRs and provide a greater opportunity for hospitals toceaehmeaningful use under both the
Medicare and Medicaid HIT incentive programs.

While OHIP has indicated a desire to implement the MeditlIT incentive program in a way
that would allow eligible providers to access as mucthefincentives up front as possible, we
recommend that CMS require states to implement the progréhis manner.

Our Recommendation: Require States to Provide the Maximum Allowable Medicaid
Incentive Payment Up Front

We join AHA in urging CMS to require states to pay htap the maximum incentive payments
possible in their first two payment years—that is, 50%hef hospital's aggregate incentive
payment in the first year and another 40% in the segead

Require NO Additional Meaningful Use Requirements Beyond What CMS Determines

Background: ARRA gives states flexibility to establish additiocateria for eligible providers
to qualify for Medicaid HIT incentive payments above whall be required to achieve the
Medicare HIT incentives. The statute does indich&t the Secretary should make an effort to
avoid duplicative requirements.

CMS’ Proposal: CMS has proposed to create a definition of meaningtilfaisthe Medicare
HIT incentive program that would also serve as the mumimstandard for the Medicaid
program. As per ARRA, CMS has further proposed to afitates to add additional objectives
to CMS’ definition of meaningful use for Medicare opdify existing objectives only if those
changes “further promote the use of EHRs and heaétpaality” and do not “require additional
functionality beyond that of certified EHR technoldgy.

Examples of additional criteria in the proposed rule ineltebuiring providers to participate in
health information exchange and requiring that providers bniknimunization, lead screening,
or newborn screening registries. CMS notes thatetagproved, these information exchange
mechanisms must be readily available to providers ahtepoesent a financial burden.

Rationale for Change: We join AHA in commending CMS for its efforts to enswonsistency

in the EHR incentive program across Medicare and Matlicaihe requirements under the
proposed rule are complex and will be extremely chgitenfor hospitals to meet, particularly
under the suggested timelines. In addition, both CMS andstidtes will establish new
application, reporting, and payment processes, which ladspitll need to master quickly to
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demonstrate meaningful use. The potential for stateayr lon additional meaningful use
requirements would significantly complicate matters &l hospitals, and particularly for
hospitals that serve patients in multiple states.

Also, as described above, New York State has madefisaii investments in HIT. These
investments, however, have focused on developing a #tiatemfrastructure to support health
information exchange, not on supporting hospitals and giteriders for the procurement of
HIT systems. Therefore, while the State of New Ycak be considered more IT-sophisticated
than most, the adoption rate remains low, as borhéythe results of the University of Albany
Center for Health Workforce Studies 2009 New York hospitdl adoption survey.

Allowing states to add additional criteria to what will eguired of hospitals to achieve the
Medicare HIT incentives could prevent hospital acdesswuch-needed capital to invest in the
adoption of EHRs and would be counter to the purposéiisf ARRA-established stimulus
program. Further, allowing states to add additional @iteould create disharmony between
the Medicare and Medicaid meaningful use requirementsaiidurther complicate a complex
program and could prove disadvantageously confusing for pravide

Our Recommendation: Require NO Additional Meaningful Use Requirements Beyvond
What CMS Determines and Accept the Federal Determination of a Hospital’s Attestation
of Meaningful Use as Sufficient for Medicaid Meaningful Use Determinations

We join AHA in urging CMS to implement a common defimitiof meaningful use for the
Medicare and Medicaid HIT incentive programs and NOT ampemy additional state criteria.

In addition to the above recommendation, HANYS and HANWIT Strategy Group also
endorse AHA'’s additional recommendation for CMS to fdédwospitals that are meaningful
users under Medicare as meaningful users under Medicaid, n@i obligation to meet any
additional or different, state-specific meaningful wsquirements approved by the Secretary.
CMS in the proposed rule preamble clearly proposes anidw” approach, the specific
regulatory language at 495.312, with reference to 495.4, islésms «€CMS should add specific
language on deeming to the regulatory language at 495.4, 495.8, &1@96r another
appropriate place in the regulation text.

Conclusion

HANYS’ member hospitals throughout New York State ameoeraged by the prospect of
achieving meaningful use status and thereby benefitting fl@mrewards of Medicare and
Medicaid EHR incentive payments. The lack of accessapital, endemic in New York State,
particularly during this time of economic recession, eshlibaviest encumbrance hospitals bear to
achieving greater levels of HIT adoption.

We are optimistic that CMS’ final meaningful use regolatwill reflect the comments offered

by HANYS, HANYS’ HIT Strategy Group, and AHA, allowindhé success of the ARRA
Medicare and Medicaid EHR Incentive Program with fundilogving to all hospitals and

28|Page



physicians making a good faith effort to adopt and use BrdRms to improve the quality of
patient care, better inform and engage patients, andw&chational health and health care goals.

Thank you for the opportunity to share our comments ar@hmmendations.

Sincerely,

Daniel Sisto
President

DS:kk
Enclosure

29|Page



Appendix

This attachment includes a graphic depiction of the alieemapproach recommended in my

comment letter and a complete list of the recommehdsgital meaningful use objectives for
2011 to 2017, including recommended increases in the level afissef structured data, and
health information exchange over time.

2011-2012
Meet 25% (8) of:
<100 beds Meet 15% (5) of:

2013-2014
Meet 50% (17) of:
< 100 beds Meet 30% (10)

of:

2015-2016

Meet 75% (26) of:
< 100 beds Meet 60% (20)

of:

2017

Meet substantially all

of:

10.

11.

12.

13.

14.

15.

16.
17.

CPOE (10% or more)

Drug-drug/drug-allergy
checks

Drug-formulary checks
Structured problem list
Structured medication
list

Structured medication
allergy list

Record demographics
Record vital signs
Record smoking status

Incorporate structured
clinical-lab data (50%)

Patient lists by
condition

5 clinical decision
support rules

Electronic copy of
health information to
patients on request

Electronic copy of
discharge instructions
and procedures at
discharge, upon
request

Exchange key clinical
information

Summary care record

Immunization
registries (capability)

10.

11.

12.

13.

14.

15.

16.
17.

CPOE (10% or more)

Drug-drug/drug-allergy
checks

Drug-formulary checks
Structured problem list
Structured medication
list

Structured medication
allergy list

Record demographics
Record vital signs
Record smoking status

Incorporate structured
clinical-lab data (50%)

Patient lists by
condition

5 clinical decision
support rules

Electronic copy of
health information to
patients on request

Electronic copy of
discharge instructions
and procedures at
discharge, upon
request

Exchange key clinical
information

Summary care record

Immunization
registries (capability)

10.

11.

12.

13.

14.

15.

CPOE (50% or more)

Drug-drug/drug-
allergy checks

Drug-formulary
checks

Structured problem
list

Structured
medication list

Structured
medication allergy list

Record demographics
Record vital signs

Record smoking
status

Incorporate
structured clinical-lab
data (75%)

Patient lists by
condition

25 clinical decision
support rules

Electronic copy of
health information to
patients on request

Electronic copy of
discharge instructions
and procedures at
discharge, upon
request

Exchange key clinical
information (CCD)

10.

11.

12.

13.

14.

CPOE (substantially
all)

Drug-drug/drug-
allergy checks

Drug-formulary
checks

Structured problem
list

Structured
medication list

Structured
medication allergy
list

Record
demographics

Record vital signs

Record smoking
status

Incorporate
structured clinical-
lab data (subst. all)

Patient lists by
condition

25 clinical decision
support rules

Electronic copy of
health information
to patients on
request

Electronic copy of
discharge
instructions and
procedures at
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2011-2012 2013-2014 2015-2016 2017
Meet 25% (8) of: Meet 50% (17) of: Meet 75% (26) of: Meet substantially all
< 100 beds Meet 15% (5) of:| < 100 beds Meet 30% (10) | < 100 beds Meet 60% (20) of:
of: of:
18. Reportable lab results 18. Reportable lab results 16. Summary care record discharge, upon
(capability) (capability) request

19. Syndromic surveillance
data (capability)

20. Conduct or review a
security risk analysis as
required by HIPAA and
implement security
updates as necessary

21. Use of evidence-based
order sets (1
department)

22. Electronic medication
administration record
(eMAR) (1 department)

23. Bedside medication
administration support
(barcode/RFID) (1
department)

24. Record nursing
assessment in EHR (1
department)

25. Record nursing plan of
care in EHR (1
department)

26. Record physician
assessment in EHR (1
department)

27. Record physician notes
in EHR (1 department)

28. Multimedia/Imaging
integration (e.g., X-Ray
viewing)

29. Generate permissible
discharge prescriptions
electronically

19. Syndromic surveillance
data (capability)

20. Conduct or review a
security risk analysis as
required by HIPAA and
implement security
updates as necessary

21. Use of evidence-based
order sets (3
departments)

22. Electronic medication
administration record
(eMAR) (3
departments)

23. Bedside medication
administration support
(barcode/RFID) (3
departments)

24. Record nursing
assessment in EHR (3
departments)

25. Record nursing plan of
care in EHR (3
departments)

26. Record physician
assessment in EHR (3
departments)

27. Record physician notes
in EHR (3 departments)

28. Multimedia/imaging
integration (e.g., X-Ray
viewing)

29. Generate permissible
discharge prescriptions

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

Immunization
registries (submit
data if possible)

Reportable lab results
(submit data if
possible)

Syndromic
surveillance data
(submit data if
possible)

Conduct or review a
security risk analysis
as required by HIPAA
and implement
security updates as
necessary

Use of evidence-
based order sets (5
departments)

Electronic medication
administration record
(eMAR) (5
departments)

Bedside medication
administration
support
(barcode/RFID) (5
departments)

Record nursing
assessment in EHR (5
departments)

Record nursing plan
of care in EHR (5
departments)

Record physician
assessment in EHR (5
departments)

Record physician
notes in EHR (5
departments)
Multimedia/imaging
integration (e.g., X-

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Exchange key clinical
information (CCD)

Summary care
record

Immunization
registries (submit
data if possible)

Reportable lab
results (submit data
if possible)

Syndromic
surveillance data
(submit data if
possible)

Conduct or review a
security risk analysis
as required by HIPAA
and implement
security updates as
necessary

Use of evidence-
based order sets
(substantially all
departments)

Electronic
medication
administration
record (eMAR)
(substantially all
departments)

Bedside medication
administration
support
(barcode/RFID)
(substantially all
departments)

Record nursing
assessment in EHR
(substantially all
departments)

Record nursing plan
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2011-2012 2013-2014 2015-2016 2017
Meet 25% (8) of: Meet 50% (17) of: Meet 75% (26) of: Meet substantially all
< 100 beds Meet 15% (5) of:| < 100 beds Meet 30% (10) | < 100 beds Meet 60% (20) of:
of: of:
30. Contribute data to a electronically Ray viewing) of care in EHR
PHR 30. Contribute data to a 29. Generate and (substantially all
31. Record patient PHR transmit permissible departments)
preferences (language, 31. Record patient discharge 26. Record physician
etc.) preferences (language, prescriptions assessment in EHR
32, Provide electronic etc.) electronically (substantially all
access to patient- 32 Provide electronic 30. Contribute data to a departments)
specific educational access to patient- PHR 27. Record physician
resources specific educational 31. Record patient notes in E_HR
33. Reporting of RHQDAPU resources preferences (substantially all
quality measures 33 Medication (language, etc.) departments)
through existing reconciliation across 32. Provide electronic 28. /'\/Iu/t/me'd/a//mag/ng
process settings of care (pilot) access to patient- :: tegr' ati ?n Se'g" X-
s . ay viewing
34. Reporting of some specific educational
RHQDAPU quality resources 29. Generate and
measures through EHR 33. Medication trgnsm/t permissible
reconciliation across d/scha'r g e"
settings of care (if prescr/plt/ons
possible) electronically
34. Reporting of some 30. Contribute data to a
RHQDAPU quality PHR
measures through 31. Record patient
EHR preferences
(language, etc.)

32. Provide electronic
access to patient-
specific educational
resources

33. Medication
reconciliation across
settings of care

34. Reporting of all
appropriate
RHQDAPU measures
through EHR

Notes:

1. ITALICIZED objectives from the HIT PC recommendations for 2013 and 2015

2. List Excludes proposed objectives on electronic insurance verification and electronic

billing in all years, and medication reconciliation in 2011/2012 only.
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